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SOUTHERN  DISTRICT  OF  NEW-TORK,  «/« 

BE  IT  REMEMRERED^  that  ob  the  SUI  day  of  Jodc^  A.  D.  1824,  in  the  48th 
year  of  the  Independence  of  the  United  Statei  of  America,  c:oi.liic8  Ic  Havh at  of  the  laid 
District,  hare  deposited  in  this  office  the  title  of  a  Book,  the  right  whereof  they  claim  as 
Proprietors,  in  the  words  following,  to  wit : 

A  Digest  of  the  Laws  of  England.  By  the  right  honoarahle  Sir  John  Comyns,  Knig^t^ 
late  Lord  Chief  Baron  of  his  Majesty^s  Court  of  I^cheqaer.  The  fifth  edition,  corrected, 
(with  considerable  additions  to  the  text)  and  conthiaed  from  the  original  edition  to  the  pre- 
sent time  ;  to  which  is  added,  a  Digest  of  the  cases  at  Nisi  Prius,  By  Anthony  Hammond, 
Esq.  Of  the  Inner  Temple.  The  first  American  from  the  fifth  London  Edition.  With  tha 
addition  of  the  principal  American  decisions.     By  Thomas  Day,  Esq. 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  **  An  Act  for  the 
encouragement  of  learning,  by  securing  (he  copies  of  maps,  charts,  and  books,  to  the  ait- 
thors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned  ;**  and  also  to  an 
act,  entitled,  *'*'  An  Act  supplementary  to  an  act,  entitled.  An  Act  lor  the  encouragement  of 
learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprie- 
tors of  such  copies  during  the  times  therein  mentioned ;  and  extending  the  benefits  thereof 
to  the  arts  of  designing,  engraying  and  etching  historical,  and  other  prints.^ 

Clerk  of  the  Southern  District  efJfew-Tcrk. 


E.  Ii  G.  Merriam,  Printer?  i 
Brookfield,  Mass. 
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[Thejigures  m  this  W6rk  refer  to  the  original pof^iu  a$  nwnbtred  at  thp  b9ttMlhJ 

*'  BAIL. 

(A)  BAIL ;  WHAT  SHALL  BE.  p.  2* 

(B)  MAINPRIZE  ;  WHAT  SHALL  BE.  p.  3. 

(C)  ¥UEDG% ;  WHAT  SHALL  BE.  p.  3. 

(D)  Caution  ;  what  shall  be.  p.  4. 

(E)  SURETY;  WHAT  SHALL  BE.. p.  4. 

(F)  WHAT  PERSONS  ARE  BAILABLE. 

(F  1.)  In  criminal  cases. — ^By  the  common  law.  p.  4. 

(F  2.)  Who  are  not  bailable  by  the  st.  W.  1. 16.  p.  4. 

(F  3.)  Who  aite  bailable  since  the  statute,  p.  6< 

(F  4.)  Who  may  bail.  p.  8. 

(Fd.)  Remedy  for  not  bailing,  p.  10. 

(F  6.)  For  baUing  when  they  ought  not.  p.  10. 

(F  7.)  What  persons  are  bailable  in  civil  actioiw.-— By  the 
common  law.  p.  11. 

(F8.)  By  statute,  p.  11. 

(F  9.)  Who  not.  p.  13. 

(F  10.)  Who  may  baU.  p.  13. 

(G)  THE  MANNER  OF  TAKING  BAIL. 

(G  1.)  In  criminal  cases,  p.  16« 
(G  2.)  In  ciyil  actions,  p.  16. 

(H)  WHEN  BAIL  SHALL  BE  FILED,  p.  }9. 

(1)  BAIL  IN  AN  HABEAS  CORPUS,  p.  20. 

Vot.  n.  1 


9  BAIL. 

(K)  WHAT  BAIL  SHALL  BE  SUFFICIENT. 

(E  L)  In  criminal  cases,  p.  2L 
(E2.)  In  civil  actions,  p.  22. 
[*](E3.)  When  commcm  bail.  p.  23. 
(E  4.)  When  special  bail.  p«  30. 
(E  5.)  Remedy  for  insufficient  bail.  p.  3S^ 
(E  6.)  Remedy  for  refusing  bail.  p.  46. 

(L)  AT  WHAT  TIME  BAIL  SHALL  BE  ALLOWED,  p.  46. 

(M)  HOW  PAR  THE  BAIL  SHALL  BE  LIABLE,  p.  47. 

(N)  TO  WHAT  THEY  SHALL  NOT  BE  LIABLE,  p.  48. 

(O)  WHAT  WILL  BE  A  BREACH  OF  THE  RECOGNIZANCE,  p. 
48. 

(P)  WHAT  NOT.  p.  49. 

(Q)  HOW  THE  BAIL  SHALL  BE  RELIEVED,  p.  49. 

(Q  1.)  By  act  of  the  court,  p.  40. 
(Q  2.)  By  surrender  of  the  principal. — ^What  shaU  be  a 
surrender  in  due  time.  p.  51. 

(Q3.)  What  not  p.  55. 

(Q  4.)  How  the  surrender  shall  be  recorded,  p.  55. 
(Qi  5.)  By  the  death  of  the  principal,  p.  56. 
(Q  6.)  If  the  debt  be  satisfied  by  the  principal,  p.  57. 
7.)  if  it  be  released,  or  discharged,  p.  58. 


(R)  PROCEEDING  AGAINST  BAIL. 

(B  1.)  By  scire  facias. — When  it  shall  issue,  p.  58. 

(R  2.)  In  what  manner  the  scire  facias  shall  be  sued,  p, 
60. 

(R  S.)  Pleas  to  a  scire  facias. — Suirender  of  the  princi- 
pal, p.  61. 

(R  4.)  No  capias  ad  satisfaciendum  against  him.  p.  62. 

(R  5.)  Death  of  the  principal,  p.  63. 

(R  6.)  Satisfaction  by  the  principal,  p.  63. 

(R7.)  Demurrer  for  variance,  p.  63. 

(R8.)  J{iil  tiel  record,  p.  63. 

(RO.)  By  action  of  debt.  p.  63. 

(R  10.)  Judgment,  p.  63. 

(R  11.)  How  execution  shaUbe.  p.  64. 


Pledge;  whattkaUbe.  $ 

(A)  BAIL ;  WHAT  SHALL  BE. 

gignifiefl  a  guardian,  or  keeper,  &€•    4  Init*  1 78* 

A  man  bailed  is,  where  any  one  arrested,  or  in  prisctty  it  delireftd  te 
others,  as  his  bail,  who  ought  to  keep  him  to  be  ready  to  app^r  at  a  ttme 
assigned,  or  otherwise  to  answer  for  him« 

[*]And  therefore  the  bail  may  keep  the  person  committed  to  them  in 
their  custody,  for  their  indemnity*     4  InsL  178,  17d» 

Or,  if  he  be  at  large,  they  may  reseize  him,  and  bring  him  before  a  jus- 
tice to  find  new  bail,  or  to  be  committed  to  prison*     Hal.  P.  C.  96. 

And  this  they  may  do  upon  a  Sunday.  Mod.  Ca«  331.  Vide  in  TempSy 
(B  3.) 

So,  they  may  detain  him  in  the  Compter,  &c.  'till  by  kabtas  corpus  he 
can  be  turned  over  to  the  proper  prison.     Mod.  Ca.  247. 

And,  if  he  be  charged  with  a  debt  of  the  king  in  the  Compter,  this  does 
Bot  binder  his  commitment  to  the  proper  prison,  though  the  long  opposes  it* 
R.  Mod.  Ca.  247. 

(B)  MAINPRIZE ;  WHAT  SHALL  BE. 

Mainprize  is,  where  any  one  takes  upon  him  to  be  surety  for  another.  4 
\nst.  179.    HaU  P.  C.  96. 

And  VherefoTe,  every  bail  is  mainprize,  but  eYety  mainprize  is  not  bduL 
4  IduL  179.   \  Vide  Osbom  r.  Jones,  4  Har.  &  M'Hen.  5.  in  nota.  | 

For  a  man  may  be  mainpemed,  who  never  was  arrested,  or  in  prison*  4 
lust.  179. 

As,  in  an  appeal  of  felony,  if  the  defendant  wage  battle,  the  plaintiff  shall 
find  mainpernors  for  his  appearance,  though  he  was  not  in  prison.  4  Inst. 
179. 

So,  if  a  man  be  mainpemed  in  B,  R.  another  cannot  file  a  bill  against 
bim,  as  he  may  where  he  is  bailed.     4  Inst.  1 80. 

So,  if  a  man  in  execution  sue  an  audita  querela,  or  a  scire  facias  upon  a 
release,  &c.  he  shall  find  mainpernors,  and  not  bail,  because  he  is  the  plain* 
tiff.     4  Inst.  179. 

If  mainprize  is  refused  by  the  sheriff,  &c.  when  it  ought  to  be  allowed,  a 
writ  de  manucaptione  lies.     F.  N.  B.  250, 

Or.  he  may  have  a  writ  out  of  chancery  directed  to  the  sheriff,  &c*  to  bail 
him.    F.  N.  B.  250.  G. 

(C)  PLEDGE ;  WHAT  SHALL  BE. 

A  pledge  is  he,  who  undertakes,  or  is  surety  for  another.     4  Inst.  1 80. 

And  therefore,  every  bail^  and  mainprize,  stride  loguendo^  jb  a  pledge.  4 
Inst.  180. 

But  a  pledge  is  such  as  the  demandant,  or  plaintiff  finds,  where  the  writ 
says,  siquerens  fecerit  te  securum  de  clamore  stio  prosequendo  ;  for  theft  the 
plaintiff  shall  find  pledges  for  the  security  of  the  king's  amerciament,  if  the 
plaintiff  be  nonsuited.     4  Inst.  180. 

When  pledges  shall  be  found,  and  how.    Vide  in  Pleader,  (C  16. — 3 

So,  by  the  st.  W.  2.  2.  there  shall  be  pledges  de  retomo  hahmdo.    Vide 

2  /nst.  340.     4  Inst,  180.    Vide  Pleader,  (3  K  5.) 

[*3] 


4  BAIL. 

So  pledges  aK  said  to  be  those  who  voluntarily  are  surety  for  another.     4 

lost.  180. 

As,  in  magna  charta^  c.  8.  pUgii  debitorum  non  respond^ant  quamdiu  capx- 

talis  debitor  stffidaU     2  Inst*  19. 

Pledges  aretfaoQe  who  plevy  other  things  than  ttie  body  of  a  man.    2 

Inst.  19. 

[*](D)  CAUTION ;  WHAT  SHALL  BE. 

So  in  the  spiritual  court,  caution  shall  be  given. 

And  it  i&  juratory ^  when  a  man  makes  oath  in  smaU  offences  <f are  n^nda- 
tis  eccUncR*     2  Lev.  36. 
Fidemjussary^  when  he  gives  an  obligation  with  sureties  to  do  so.     2  Lev. 

36. 

Pignoratitia,  when  he  gives  pledges  for  the  same  intent.     2  Lev.  36. 

But  an  oblij^tion  can  be  taken  only  upon  a  writ  de  cauiione  admittenda. 
^  Jj^y.  36.  . 

(E)  SURETY ;  WHAT  SHALL  BE. 

* 

Surety  is  a  general  word,  which  comprehends  all  the  former.    4  Inst. 
180. 
And  it  shall  be  given  by  the  common  law,  or  by  statute.     4  Inst.  1 80. 
By  the  common  law,  upon  a  writ  of  ne  exeat  regnum.     Vide  2  Inst.  40, 

41. 

Upon  a  supplicavit  for  the  peace.     Vide  Forceable  Entry,  (D  16,  l?.") 
^o  by  the  st«  34  ^.  3.  1.  upon  default  of  good  behaviour,  (a) 

(F)  WHAT  PERSONS  ARE  BAILABLE. 
(F  1.)  In  criminal  cases. — ^By  the  common  law. 

In  criminal  cases,  all  persons  were  bailable  by  the  common  law,  except 
ibr  homicide.     Hal.  P.  C.  97.     3  Inst.  42, 

And  the  case  of  homicide  was  introduced  by  statute.  2  Inst.  186.  189. 
\  Vide  State  v^  Dew,  Tay,  142.  S.  C.  %  Hayw.  72.  \ 

If  any  one  was  indicted  of  felony,  by  an  inquisition  ex  o^cto  before  the 
sheriff,  bailiff  of  an  hundred,  &c.  as  he  might  be  till  restrained  by  the  st.  28 
Ed.  3.  4.  and  the  sheriff  refused  to  bail  him,  a  writ  de  manucaptione  lay  to 
the  sheriff,  &c.     F.  N.  B.  250. 

But  an  obligation,  for  the  enlai^gement  of  a  man  takefi  for  treason,  was 
void  by  the  common  law.     R.  1  Lev.  209. 

Or,  for  ease  and  favor  to  any  one  in  execution  for  debt.     1  Lev.  209. 

(F  2.)  Who  are  not  bailable  by  the  st.  W.  1.  15. 

But  now,  by  the  st.  W.  1  •  3  Ed.  1.15.  sheriff,  or  others  cannot  (b)  by 
writ,  or  without  writ,  bail  (1)  persons  accused  of  treason,  which  concerns 
the  king.     2  Inst.  189.     Hal.  P.  C.  98. 


(fl)  I.  It  cannot  be  required  from  a  libeller.  2  Wih.  151. — 2.  Upon  articles  of  the 
peace  exhibited,  oourt  may  require  bail  for  such  a  length  of  time,  as  they  shall  consider 
necessary  (or  preservation  of  the  peace.  1  T.  R.  696. — 3.  And  having  fixed  in  th<3  first  in* 
stance  a  certain  period,  may  afterwards,  from  circomitances,  shorten  it.    Ibid. 

(»)  4  T.  R.  50$.    2  H.  B.  426.  435. 
[*4] 


^ 


What  persons  are  bailable.  5 

Of  counterfeiting  the  king's  seal.     2  Inst.  188.  H.  P.  C.  98. 
Of  falsifying  money.     2  Inst.  188.     H.  P.  C.  98. 

Which  were  treasons  by  the  common  law,  and  since  declared  so  by  the 
8t.  25  Ed.  3.  1.     2  Inst.  188. 

t*]And  it  seems  to  comprehend  all  oflences  there  declared  to  be  treason, 
for  persons  taken  by  command  of  the  king,  or  his  justices,  or  justices  of 
his  forest. 

A  person  committed  by  the' personal  command  of  the  king,  though  it  be 
illegal,  can  be  bailed  only  ia  the  superior  courts  at  Westminster.  2  Inst, 
187. 

(2)  Nor  persons  accused  of  arson  feloniously  done.  H.  P.  C.  98.  2 
Inst.  188. 

(3)  Of  the  death  of  a  man,  which  is  mentioned  by  the  st.  W.  1.  15.  as 
an  offence  known  not  to  be  bailable  before.     2  Inst.  186. 

And  therefore  a  man  is  not  bailable  for  murder.     H.  P.  C.  98. 

Nor,  for  manslaughter,  or  $e  iefendendo^  if  he  confesses  the  fact  upon  his 
examination.     H.  P.  C.  99. 

Or,  if  he  be  taken  with  the  manner,  so  that  it  is  •apparently  known  that 
he  killed  another.     H.  P.  C.  99.     1  Rol.  268. 

(4)  Nor  persons  accused  of  open  offences ;  for  the  reason  of  bail  is,  that 
it  is  dubious,  whether  the  party  be  guilty  ;  but  where  he  is  notoriously 
^\ty,he  shall  not  be  bailed.     2  Inst.  188,  9.     H.  P.  C.  100. 

\S)  A&,\{hebe  outlawed  :  for  he  is  thereby  attainted  of  the  felony.  2 
IdsL  187,  8.     H.  P.  C.  101. (c) 

And  by  the  same  reason,  if  he  be  convicted  by  verdict,  or  confession.  2 
Inst.  187.     H.  P.  C.  101.     4  Inst.  178. 

Or,  if  the  mittimus  mentions,  that  the  felony  was  confessed  upon  examin- 
ation.    4  Inst.  178.     PerHaught.     3  Bui.  114. 

Though  upoq  the  verdict  curia  advisare  vult^  whether  he  shall  have 
deigy,  &c.     1  Bui.  88.     R.  Dy.  179.  a. 

(6)  So,  if  he  has  abjured ;  for  such  an  one  is  attainted  by  his  confession « 
2  Inst.  187.     H.  P.  C.  101. 

(7)  An  approver ;  for  he  confesses  himself  guilty.     2  Inst.  188.     H.  101. 

(8)  Those  who  are  t^ken  with  the  manner ;  for  there  the  crime  is  man-> 
ifest.     2  Inst.  188.   H.  101* 

And  by  the  same  reason,  persons  taken  upon  hu^  and  cry.  H.  P.  C. 
101. 

(9)  Those  who  have  broke  the  king^s  prison  ;  for  that  is  a  presumption 
of  guilt*     2  Inst.  188.     H.  P.  C.  102. 

(10)  Thieves  openly  known  and  notorious.     2  Inst.  188.  H.  102. 

(11)  Appellees  by  approvers,  unless  they  are  of  good  fame,  Hill  the  ap- 
prover dies,  (or  waives  tiie  appeal) ;  for  the  confession  of  his  own  guilt  in* 
duces  a  presumption  of  guilt  in  the  appellee.     2  Inst.  168.  H.  102. 

Persons  in  execution,  (c?) 

Or,  punished  by  any  statute  with  imprisonment  for  their  offence* 


1  .  _ 


(c)  One  in  custody  npon  a  capias  u/Zogo/tim,  after  conriction  of  a  misdemeanor,  cannot 
be  bailed  without  the  prosecntor^s  consent.    Burr.  2527. 

00  1.  Bail  refnsed  to  defendant  committed  in  execution  for  a  fine  imposed  for  a  forcible 
entry,  as  he  had  brought  and  assigned  error  in  person.  Salk.  105.— 3.  Defendant  was 
coDTicted  for  keeping  an  alehouse  without  a  licence,  and  thereupon  committed  for  a  month 
pursuant  to  the  act.  After  lying  a  fortnight,  he  brought  a  certiorari^  and  upon  its  return 
was  admitted  to  bail,  the  court  considering  that  if  the  conviction  was  confirmed,  they  could 
ccmunit  him  iU  execution  for  the  remainder  of  the  time/  9tr.  530. — 3.  On  a  commitment 
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6  BAIL. 

[*](F  3.)  Who  are  bailable  since  the  statute. 

Butihest.  W.  1.  15.  which  mentions  sheriffs,  gaolers,  &c.  does  not  ex- 
tend to  judges  of  superior  courts  ;and  therefore  B.  R.  may  bail  in  all  cases, 
as  for  treason,  murder,  &c.  at  their  discretion.  3  Inst.  1 85,  6.  Hal.  P.  C. 
98,  99.  104.  R.  1  Bui.  85.  3  Jon.  310.  Lat.  12.  Sti.  116.  418.  3  Jon. 
222.     Pr.  Reg.  64,  65,  67.     5  Mod,  323. 

And  by  the  st.  31  Car.  2.  2.  if  any  committed  for  high  treason,  or  fe- 
lony, petition  in  open  court  the  first  week  in  term,  or  first  day  of  sessions 
of  oyer  and  terminer,  or  gaol-delivery,  to  be  tried,  and  be  not  mdicted  next 
term  or  sessions,  B.  R.  on  the  last  day  of  term,  or  the  justices  of  oyer  aq4 
terminer  or  gaol-delivery  on  the  last  day  of  sessions,  are  required,  on  mo- 
tion, to  bail  him,  unless  oath  be  made,  that  the  king's  witnesses  could  not 
be  produced  that  term,  or  sessions.     Vide  in  Habeas  Corpus. 

But  the  prayer  must  be  the  first  week  of  the  term  in  person,  or  by  coua- 
ci) ;  otherwise  it  is  not  necessary  to  bail  him.     R.   1  Vent.  346. 

So  the  prayer  ought  to  be  the  first  week  of  the  term  for  persons  indictable 
in  Middlesex ;  and  for  persons  indictable  in  a  county  where  B.  R.  does  not 
sit,  the  first  day  of  the  sessions  there  ;  for  the  words  shall  be  construed  dis- 
tributive.     R.  Sho.  190. 

If  bail  be  suspended  by  a  subsequent  act  ^  the  first  week,  Sic.  afler  that 
act  is  determined.     1  Sal.  1 03. 

Bail  in  high  treason,  when  a  session  passes  without  prosecution^  1  Sal. 
103.(tf)  .    .      ,    . 

When  he  has  beei)  a  long  tim^e  in  prison,  and  his  life  is  in  danger.  1 
Sal.  103,  104.(/) 

So  bail,  upon  murder  found  by  the  coroner's  inquest ;  for  the  evidence 
appears.     1  Sal.  104.(g-) 

Otherwise,  if  a  bill  b^  found  by  the  grand  inquest.     1  Sal.  104. 

There  is  no  difference  as  to  the  bail  of  a  peer,  or  a  common  person.  1 
Sal.  104. 


in  ezecation  by  a  magistrate,  th«  party  cannot  be  bailed  \  thus  on  a  commitment  tinder 
the  vagrant  act  for  a  time  certain ;  though  an  appeal  is  given  to  the  quarter  sessions.  }t 
T.  R.  190.-^.  One  oommitted  by  house  ofcpmmons  for  a  contempt  cannot  be  bailed  by 

K.  B.    2Salk.  503 5.  Nor  discharged.    O.  Rd.  1105.    3  Wils.   188.     3  Blk.  754.     6 

T.  R.  314. — 6.  Same  law  of  a  committal  by  the  house  of  lords.  1  Wils.  299 — ^7.  Or  of 
any  other  coort  in  Westminster  Hall.     Ibid. 

(e)  1.  Where  four  terms  had  passed,  since  the  prisoner's  commitment  for  high  treason, 
and  one  assises  in  the  county,  out  of  which,  it  had  been  hinted,  the  ground  of  complaint 
arose,  and  no  prosecution  against  him,  he  was  bailed.  Str.  5. — 2,  Feme  indicted  foripetit 
treason  in  murdering  her  husband  bailed,  it  appearing  upon  affidavits,  that  the  prosecution 
was  malicious,  and  there  not  having  been  any  proceedings  for  some  time,  either  upon  the 
indictment,  or  the  coroner's  inquisition.     3  Salk.  56* 

(/)  1.  To  induce  the  court  to  bail  from  sickness,  it  must  he  a  present  indisposition 
arising  out  of  the  confinement.  Str.  4.^-2*  H^nee  they  will  not  bail  where  it  is  a  family 
disease.  Ibid.— 3.  Nor  where  the  illness  arises  from  the  act  of  the  prisoner.  Ibid.— 4. 
And  they  refused  bail  on  account  of  illness  to  one  committed  for  repeated  forgeries,  and 
the  trial  was  very  near.  Leach,  138.— 5.  But  allowed  it  to  one  convicted  of  a  seditioar 
libel,  bciqg  very  ill,  before  judgment.     Str*  9. 

(g)  !•  Sail  allowed  on  committal  by  the  coroner  for  manslaughter,  the  deposition* 
proving  it  to  be  no  more.  Sti.  1242.— 2.  The  depositions,  not  the  inquest,  are  to  guide  the 
discretion  of  the.<^H]rt.  Str.  21 1. — 3.  K.  B.  will  not  bail  a  gaoler  committed  by  a  Jostice 
for  miuder,  by  coining  a  prisoner  in  an  unwholesome  room>  Skough  he  had  previottily  been 
acquitted  on  four  indictments  lor  like  offences.    Str.  951. 
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M  Yet  6.  R.  will  not  bail  for  treason,  murder,  manslaa^ter,  &c.  unless 
(here  be  a  reasonable  cause.  1  BuK  85.  1  Rol.  268.  R.  3  BuL  113. 
Dan.  678.     R.  5  Mod.  456.     Ray.  381.  (A) 

And  therefore,  after  a  convictiou  (t)  of  manslaughter  they  wiU  not  bail  be- 
fore cleiigy.  5  Mod.  288.  1  Sal.  103.  {k)  Yet  there  one  was  bailed,  where 
there  was  no  other  question. 

Or,  after  an  indictment  for  murder  upon  an  affidavit  of  me  fact.  1  SaL 
104.     Skin«683.  (/) 

And  now,  persons  accused  of  any  offence,  are  bailable  by  all  persons  who 
have  power  to  bail,  where  bail  is  not  taken  away  by  .the  st.  W.  1.  or  any 
subsequent  statute,  (m) 

And  therefore,  where  a  man  is  accused  only  of  manslaughter,  and  non  /t- 
qutt  that  he  committed  the  fact,  he  may  be  bailed.  H.  P.  C.  99.  Dub.  per 
Twisd.     1  Vent.  93.  (n) 

So,  where  he  is  charged  with  giving  a  dangerous  stroke^  if  the  person  be 
alive.     H.  P.  C.  99.  (o) 

Or,  with  a  misdemeanor  only.     1  Sal.  104. 

So,  by  the  st.  W.  1.15.  persons  accused  of  command)  force,  or  aid  of  a 
felony,  shall  be  bailed.     2  Inst.  1 89. 

Or,  of  receiving  of  thieves  or  felons.     2  Inst.  189. 

And  by  equity,  all  accessories  before  or  after  are  bailable.  H.  P.  C. 
100.  (p) 

But  if  the  princijpal  be  attainted,  and  ^e  accessory  indicted,  he  shall  not 
be  bailed  ^till  be  pleads  to  the  indictment.     H.  100. 

So,  by  the  st«  W.  1.  persons  accused  of  larceny  shall  be  bailed ;  which  is 
intended,  if  they  be  of  good  fame,  and  not  taken  with  the  manner.  Reg.  268. 
2  Inst.  189.     H.  100.     Vide  F.  N.  B.  249.  G. 

And  by  equity,  those  accused  of  bui^lary,  or  robbery.     H.  P.  C.  100. 

[*3So,  persons  accused  of  petit  larceny  only.     2  Inst.  189.     H.  100. 

Or,  imprisoned  for  light  suspicion,  if  they  be  of  good  fame.  Reg.  83. 
2  Inst.  189.     H.  100. 


{k)  It  Bail  allowed  in  npe^  under  special  circumstances.  4  Burr.  2179.  I  Blk.  648.-^ 
3.  TlioQg^  a  warrant  of  commitment  for  felony  be  infonnal,  yet  if  the  corpus  delUti  appeair 
fn  the  depositions  returned  to  the  court,  they  wiU  not  bail,  but  remand  the  j>risoner.  3  East, 
157.  Vide  2  £ast,  255.  Leach,  544.  6  T.  R.  169.  Leach,  663 — sT  K.  B.  upon  an 
application  for  bail  'will  not  form  any  judgment  whether  the  facts  amount  to  felony  or  not, 
but  merely  whether  enough  is  charged,  to  justify  a  detainer  of  the  prisoner,  and  put  him 
upon  his  trial.  The  practice  of  the  court  being,  that  even  when  the  commitment  is  regular, 
they  will  look  into  the  depositions  to  see  if  there  is  a  sufficient  ground  laid  for  detaining  in 
cQstody ;  and  if  there  is  not,  they  will  bail  him  :  and  where  the  commitment  is  irregular,  yet 
if  it  appear  that  a  serious  offence  has  been  committed,  they  will  not  discharge  or  bail  the 
prisoner,  without  first  looking  into  the  depositions,  to  see  whether  there  is  sufficient  evidence 
to  detain  him  in  custody.     Leach,  105. 

(t)  A  defendant  convicted  of  a  misdemeanor,  brought  up  for  judgment  and  remanded, 
cannot  be  bailed  unless  the  prosecutor  consent.     1  East,  15{^. 

(ir)  Sedvideld.  6i.  (0  3  Salk.  58. 

(m)  One  committed  for  high  treason  in  North  America,  who  is  only  triable  before  the 
K.  B.,  or  under  a  special  commission,  cannot  be  admitted  to  bail,  under  the  habecu  corpus 
act,  by  justices  of  gaol  delivery,  or  discharged  by  their  proclamation  for  want  of  prosecution. 
1  Lcacb,  187. 

(n)  K.  B.  has  a  right  to  bail  in  all  cases  of  felony,  eveb  of  murder,  where  they  have  any 
doubt  either  upon  the  facts  of  the  case,  or  the  law  thereon.     3  East,  163.     Leach,  138. 

C«)  Vide  Str.  546. 

If)  1.  Hence  an  accomplice  in  felony,  the  principal  not  having  been  taken,  may  be  bailed. 
Lofft  554. — 2.  The  court  however  will  not  bail  an  offender  who  is  willing  to  turn  king's 
evidence,  unless  upon  a  full  and  fair  disclosure  of  all  he  knows.  •  Leach,  138. 
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And  what  shall  he  light  suspicion  seems  to  he  in  the  discretion  of  the  ius-' 
tices.     H.  102.  (q)  -^ 

So  an  appellee  after  the  death  of  the  approver,  unless  he  be  a  known 

thief.     St  Inst.  190. 

Or,  after  the' appeal  waived.     2  Inst.  18S.     H.  102.  (r) 

Or,  in  the  life-  of  the  approver,  if  he  be  of  good  flme.     2  Irist.  188.     H. 

102. 

So,  for  a  trespass,  for  which  he  shall  not  lose  life  or  member.  2  Inst.  1 89. 
H.  100. 

And  by  the  st.  23- H.  6.  10.  a  person  in  custody  on  an  indictment  of  tres- 
pass. 

And  by  consequence,  for  all  crimes  under  felony,  where  bail  is  not  taken 
away  by  any  subsequent  statute.     H.  P.  C.  98. 
As,  for  all  misdemeanors.     Mod.  Ca.  179.  (s) 

(F  4.)  Who  may  bafl. 

The  justices  of  B.  R.  may  bail  in  all  cases  at  their  discretion.  Ante  (F  3.) 
In  an  original  suit  before  them  by  indictment,  or  appeal.  Hal.  P.  C.  104. 
1  Bui.  85.  . 

Or,  upon  a  commitment  returned  upon  an  habeas  corpus  or  certiorari.  H. 
104. 

So,  upon  an  appeal  by  bill  removed  before  them  by  certiorari^  1  Sal. 
61.(0 

[*]So  the  house  of  peers  may  bail  a  peer  committed  upon  an  indictment 
for  murder  ;  if  the  indictment  be  removed  before  them  by  certiorari.  R. 
iSkin.  683,  4. 


(9)  The  defendant  was  committed  for  a  highway  robbery,  and  applied  to  be  bailed ;  the 
prosecutor  attending  insisted  that  he  was  the  man  ;  and  though  eight  affidavits  of  credible 
persons  proving  an  tJibi  were  read,  bail  was  refused.     Str.  1137. 

(r)  1.  Appellee  for  murder  acquitted  on  indictment,  will  be  bailed.  Str.  854. — 2.  Unless 
judge  is  dissatisfied  with  acquittal.  Ibid.— 3.  Secus  if  not  indicted.  Ibid.— 4.  Unless  delay 
is  imputable  to  appellant.  Ibid.— 5.  Secus  too  after  cenviction  on  indictment.  Str.  858. — 
6.  Though  pardoneci.  Ibid.— 7.  And  where  on  special  verdict  in  an  indictment  for  murder, 
defendant  is  pardoned,  and  his  plea  allowed,  he  is  not  compellable  to  give  bsiil  to  answer 
the  heir^s  appeal,  though  beyond  sea  and  estpected  soon.  Str.  1203.^-8.  Appellefe  of  mur- 
der oonvicted  is  not  bailable  without  appellant^s  express  consent.     Str.  402. 

(«)  1.  Bail  allowed  on  committal  for  a  misdemeanor,  in  forging  ipdorsements  on  exchequer 
bills.  Salk.  104— 2.  Refused  on  committal  till  the  assizes,  pursuant  to  13  &  14  C  2.  c.  11. 
8.  6.  for  a  misdemeanor,  in  forcibly  obstructing  a  custom-house  officer  in  the  execution  of  his 
duty.     Burr.  2641.— 3.  Nor  can  bail  be  demanded  as  of  right.     Ibid. 


(0  By  St.  48  G.  3.  c.  58.  whenever  an^  person  shall  be  charged  with  any  offence  for  which 
he  may  be  prosecuted  by  indictment  or  m formation  in  the  King^s  Bench,  not  being  t  reason 
or  felony,  and  the  same  shall  be  mside  appear  to  any  judge  of  the  same  court  by  affidavit,' 
or  by  certificate,  of  an  indictment,  &c.  being  filed  against  such  person  in  said  court  for  such 
Offende,  it  shall  be  lawful  for  such  judge  to  issue  his  warrant  under  his  hand  and  seal,  and 
thereby  to  cause  such  person  to  be  apprehended  and  brought  before  him,  or  some  other  judge 
of  same  court,  or  before  a  justice  of  peaee,  in  order  to  his  being  bound  with  two  sureties,  in 
such  sum  as  in  said  warrant  shall  be  expressed,  with  condition  to  appear  in  said  court  at  the 
lime  mentioned  in  such  warrant,  and  to  answer  all  indictments,  &c.  for  such  offence  ;  and  in 
case  any  such  person  shall  neglect  or  refuse  to  become  bound  as  aforesaid,  it  shall  be  lawful 
for  such  judge,  Sic.  to  commit  such  person  to  the  common  gaol  of  the  county.  Sec.  where  tho 
offence  shall  have  been  committed,  or  where  he  shall  have  been  apprehended,  there  to 
remain  until  he  shall  become  bound  as  aforesaid,  or  be  discharged  by  order  of  court  in  term 
time,. or  of  one  of  the  judges  of  said  court  in  vacation  ;  and  the  recognizance  to  br  thereupon 
taken  shall  be  returned  and  filed  iu  said  court,  and  shall  continue  in  force  until  such  person 
shall  have  been  acquitted  of  such  offence,  &c.  or,  in  case  of  conviction,  shall  have  received 
judgment  for  the  same,  unless  sooner  ordered  by  the  court  to  be  discharged. 
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So  justices  of  gaoI-deliveiT  may  bail  in  cased  within  their  cognizance  ; 
as,  if  a  man  be  convicted  before  Aem  of  homicide  ^e  d4fthd%ndoH.  l05« 
P<mh.  96. 

Or,  of  homicide,  and  has  a  pardon  to  pJeaQ*     H,  105. 

So  justices  in  eyre  may  bail.     Poph.  96. 
•  By  the  st.  1  R.  3.  3.  every  justice  of  peace  may  bail,  tut  not  beforg.  jft^ 
Poph«  96.  but  this  was  repealed  by  the  8t.*3  tl.  7.  3. 

By  the  st.  3  H.  7.  3.  two  justices  of  peace  (one  quorum)  may  t>ail  per- 
sons mainpernable  by  law,  within  their  coun^,  &c.  till  the  next  sessioQS 
or  gaol-delivery,  where  they  must  deliver  the  baU-piece  on  pain  of  10/.  F. 
N.  B.  251.  F. 

And  therefore,  two  justices  may  bail  in  crises  within  their  dognizance.  !{« 
105. 

But  one  cannot  bail*  H.  105.  But  now,  if  one  juflti<5€^by  his  warratit 
can  apprehend,  one  may  bail.     Mod.  Ca.  179* 

And  by  the  st.  1  &3Ph.  &  M.  13.  they  can  only^  bail  persons  bailable  by 
the  St.  W.  1.15.     Poph.  96* 

Nor  those,  except  in  open  sessions,  or  by  two  justices  (on^  quorum) 
pi'esent  at  the  time  of  the  bailment* 

And  after  examination  of  the  prisoner,  and  infbrmation  of  the  fact  and  its 
circumstances ;  which  bailment  and  examination  they  must  certify  at  the 
next  gaol-deliveiy.     H.  105. 

\nd  jt^Ucea  of  peaC^  may  bail  before  or  after  commitment  to  prison*  H« 
105.     F.  N.  B.250*     G. 

And  a/ier  indictn^nt,  and  process  s^inst  the  oflender.     H.  106. 

SherifB  and  others  might  bail  persons  imprisoned  upon  an  indictment  he^ 
fore  them.     H.  106.     2  Inst.  190*     F.  N.  B*  250* 

So  a  constable  might  bail.     Poph.  96* 

\  So,  may  the  sheri^,  even  after  commitment  for  Want  o^baiL  Dickia^ 
'son  V.  Kingsbury,  2  Day,  1. 

The  supreme  court  ot  the  U.  3.  may  bail  a  person  committed  on  a 
charge  of  treason  by  the  district  judge.  United  States  v*  Hamilton]  3 
Dall.  17.  } 

But  by  the  st*  1  &d.  4.  2.  all  indictments  before  the  sheriff  or  his  offi- 
cers shall  be  delivered  to  the  next  sessions  of  the  peace,  and  they  cannot 
arrest  or  proceed  thereon,  on  pain  of  100/. 

Yet  by  the  sti  23  H*  6.  10.  the  sheriff  may  bail  upon  an  indictment  for  a 
trespass,  (u) 

So,  upon  an  komine  replegtando'.     H.  1 03. 

But  if  the  Serjeant  of  the  hous6  of  commons  takes  into  his  custody,  by  or^ 
der  of  the  house,  persons  accused  of  treason,  &c.  he  cannot  bail  them*  R* 
1  Lev.  209.     R.  Hard.  464. 

By  the  stat.  5  Sd.  3.  8.  the  marshal  of  B.  R.  shall  not  bail  persons  indict- 
ed, or  appealed  of  felony,  on  pain  of  half  a  year's  imprisonment  and  ran* 
som.     F.N.B.  251.1. 

Who  may  bail  in  civil  actions.     Vide  post,  (F  ip.) 

['<^](F  5.)Remed7  for  not  bailings 

If  bail  be  refused,  when  it  ought  not,  a  man  may  have  a  Writ  dt  odio  ^ 
atioj  directed  to  the  sherifT,  quodtnqmrat^  ire.  utrum  A*  captus  ^  detentU9  in 
pristma^  fyc*  ret  talus  sit  odio  4r  a/ta,  ire*     2  Inst.  55. 

(u)  Vide  4  T.  R.  505.    S  H.  Bl.  411. 
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And,  if  upon  such  inquiry,  it  be  found,  that  he  was  accused  for  malice,  or 
Was^not^iKv,  or  that  it  Was  se  defendendo^  or  per  infortunium,  a  writ  goes 
to  the  sheimdepanendo  in  balliiun  until  proximam  assisam.  3  Inst.  43. 

And  he  shall  be  bailed  to  12  mainpernors.  Fleta  1.  ca.  36.  Sect.  3. 
3  Inst.  43. 

Or,  he  maj  have  an  homine  replegiando,  which  lies  nisi  captm  sit  per 
nraception  regis,  out  pro  alio  rettoquare  secundum consuetudinem Anglia  non 
rit  rq>legiabais.    2  Inst.  55.     Reg.  77.  b.     F.  N.  B.  66.  E. 

*  S6  upon  an  liabeas  corpus  in  B.  R.  the  court  may  bail  him,  though  there 
was  a  sufficient  cause  for  his  commitment.     3  Inst.  55.  Vau.  156. 

'  So,  if  a  sheriff,  bailiff,  &c.  refuse  to  bail  upon  offer  of  sufficient  surety^ 
when  the  man  is  bailable,  he  shall  be  amerced. 
*13o,'  if  a  justice  of  peace  refuse  to  bail,  he  shall  be  fined.    Mod.  Ca.  179, 

And  he  was  fineable  by  the  cooomon  law.     * 

Sb,  if  a  sheriff,  &:c^  refused  bail  where  he  ought  not,  a  writ  de  mant^ 
€a2>/ione  founded  uponth^st.  'W.  1.  15.  went,  commanding  him  to  bail. 
F:  N:  B.  249.  G.    H.  P.  C.  103. 

But  now^  by  the  st.  38  Ed.  3.  9.  all  writs  or  commissions  to  the  sheriff, 
to  indict  or  deliver,  are  taken  away  and  consequently  the  writ  of  mainprize. 
tL  104.     F.  N.  B.  350.  A. 
'^RjCmedy  for  not  bailing  in  civil  actions.    Vide  post,  (K  6.) 

(F  6.)  For  bailing  when  they  ought  not. 

By  the  stat.  W.  1.15.  if  a  sheriff  (x),  bailiff,  Sic.  who  has  the  keeping 
of  a  prison  in  fee,  plevy  any  one  not  plevisable,  he  shall  lose  the  fee,  and 
flie  bailiwick  for  ever.    Vide  3  Inst.  190. 

If  an  under-sheriff,  &c.  does  it,  without  the  will  of  his  lord,  he  shall  have 
imprisonment  for  three  years,  and  ransom. 

'If  he  takes  money  to  deliver  him,  he  shall  restore  double  to  the  prisoner, 
and  shall  be  amerced.     Vide  3  Inst.  190. 

Sy  the  St.  1  &  3  Ph.  &M.  13.  if  a  justice  of  peace  offend  against  that  act 
upon  proof  before  justices  of  gaol-delivery,  he  shall  be  fined  at  their  pleas- 
ure, mou^  by  the  conunon  law  he  was  fined  only  5/.  as  for  a  negligent  es- 
cape.    4  Inst.  179. 

-And  therefore,  if  he  bail  a  man  not  bailable,  he  may  be  fined  at  discre- 
tion.    4  Inst.  1 79. 

'As,  for  bailing  one  taken  upon  an  hue  and  cry,  he  was  fined  40/.  Hal.  P. 
C.  101. 

So,  if  he  takes  insufficient  bail.     H.  P.  C.  97. 

[*}So,  if  he  bail  a  person  not  bailable,  though  it  does  not  appear  by  the 
miitimus  that  he  was  not  bailable.     R.  Poph.  96. 

So  the  bailing  of  a  person  not  bailable,  will  be  a  negligent  escape.  1  Lev. 
309. 

(F  7*)  What  persons  are  bailable  in  civil  actions. — ^By  the  com- 
mon law. 

By  the  st.  W.  1.15.  and  by  the  writ  de  homine  replegiando,  it  appears, 
that  a  man  detained  in  prison  by  tibe  special  command  of  the  kii^,  that  is, 


(«)  An  attacfament  ii  grantable  against  a  iberifff  for  bailing  a  nan  apon  an  attachment 
which  vas  not  bailable. 
[•H] 
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by  process  oat  of  a  court  of  justice,  (for  the  king  can  commit  to  prison  Wy 
by  his  justices^  shall  not  be  delivered  tv  Uail  by  the  sheriff.  2  Inst*  187. 
F.  N.  B.  66.  E.     2  Sand.  60. 

Nor,  bj  justices  of  the  forest.     2  Inst.  1 87« 

So  no  court  can  bail  a  man,  committed  to  perpetual  imprisonment  by 
judgment.     R.  Mo.  666* 

And  an  obligation,  for  the  enlargement  of  any  one  in  execution  for  debt, 
was  void  by  the  common  law.     1  Lev.  209. 

But  B*  K.  may  bail  in  all  cases  at  their  discretion.     Vide  ante,  (F.  3.) 

And  therefore,  upon  error  in  B.  R.  of  a  judgment  in  B.,  if  the  defendant 
be  in  execution,  though  be  is  not  bailable  de  rigorejurisj  yet  by  special  grace 
be  may  be  bailed.     2  Rol.  112. 1.  50. 

And  if  the  error  be  apparent,  he  shall  be  bailed.  R.  Dy^  1 93.  b.  in  maitt* 
D.  2  Brf.  164.     Adm.  1  Rol.  386.     2  Cro^  401.     Vide  post,  (F  10.) 

And  if  an  error  in  law  be  assigned,  he  is  usually  bailed,  rer  Co«  3  BuL 
62. 

Otherwise,  if  an  error  in  fact.     3  Bui.  62. 

Or,  if  there  be  error  in  parliament  of  a  judgment  in  6.  R.  he  shaU  not  be 
bailed.     2  Rol.  1 12.  1.  52.     D.  per  Co.  2  Bui.  164.         . 

Or,  if  there  be  error  in  the  exchequer  of  a  judgment  in  B.  R.  the  excheq* 
uer  cannot  bail.     R.  2  Cro.  108.     Cno.  El.  731., 

And  after  the  record  removed  into  ttie  exct^equer,  B.  R*  cannot  bail.  R« 
2  Cro.  108. 

So,  if  a  defendant  in  execution  siie  an  attaint  in  B.  R.  he  shall  be  bail^ 
for  cause,  though  it  is  not  usually  done.     R.  Cro.  EU  5.    Dy#  193. 

Or,  if  he  sue  an  attaint  in  C.  B.     R.  Py.  193.  b. 

So,  if  he  sue  an  wdita  querela  upon  matter  in  writing.  Vide  Audita  Que- 
rela,  (E  4.) 

(F8.)  By  Statute. 

But  now,  by  the  st.  W.  2.  13  Ed.  1.  1 1.  if  an  accomptant  conomoitted  to 
prison  be  a^rieved  by  auditors,  who  will  not  allow  his  reasonable  expenceSi 
inc.  he  shall  be  delivered  to  mainpernors. 

By  the  st.  23  H.  6.  1 0.  sheriffs  and  all  their  ministers  may  deliver  to  bail 
or  mainprize  upon  sufficient  surety,  all  persons  arrested*  (y^  by  writ,  [*}bill, 
or  warrant,  in  any  personal  action,  so  that  they  observe  toe  day  and  place 
limited  in  such  writ,  bill,  or  warrant. 

And,  by  the  equity  of  this  statute,  they  may  bail  upon  an  attachment  out 
of  chancery.     Semb.  2  Vent.  238.     1  Vent.  234.  R.  cont.  3  Leo.  208.  (z) 


Of)  1.  Yet  an  actual  arrest  seems  unnecessary,  to  give  validity  to  the  bail-bond.  1  Str* 
643.  444.  Sed  ride  Noy,  43.-2.  But  the  issuing  of  process  is  essential.  Say.  Rep.  116.^ 
3.  It  is  likewise  irregular  in  an  officer  to  take  a  bail-bond,  belbre  his  warrant  has  been  iiiad« 
oat,  or  the  writ,  though  issued,  received  by  the  sheriff.     8  T.  R.  187. 

it)  1.-  And  upon  demurrer  to  a  declaration  on  such  a  bail-bond,  the  court  will  not  pre- 
sume that  plaintiff  had  no  authority  to  take  bail,  unless  some  case  be  made  in  pleading  to  it. 

2  Blk.  955 i.  Upon  an  attachment  out  of  chancery  for  non-appearance,  the  common  prac« 

tice  is  to  discharge  the  defendant  on  his  giving  bail  in  402.  1  H.  Bl.  475.-*3.  And  pertiap* 
the  chancellor  might  punish  the  sheriff  for  refusing  to  discharge  the  defendant  apon  the  offer 
of  saeh  bail.  Ibid. — 4.  But  no  action  lies  for  the  refusal.  1  H.  Bl.  468 — 5.  So  that  de- 
finidant^f  only  course  is  to  apply  for  relief  to  the  chancellor,  or  a  judge  of  the  court  out  pf 
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Or,  process  out  of  the  dutchy  court,  or  the  court  of  wards.  Semb.  Cro* 
El/647.  (a) 

So,  in  an  attachment  o^p»'V"fg®)  "P^'^  *  prohibition,  or  in  process  upon 
a  penal  statute.  Per  C-  B.  Mitch,  4  Geo.  inter  Field  and  Workhouse. 
(Reported  Cornvn*''*  Reports  264.) 

But  persons  cannot  be  bailed  bj  the  sheriff,  who  are  not  legally  in  his 
custody,  but  the  obligation  will  be  by  duress,  aQd  void. 

As,  if  the  sheriff  takes  it  upon  an  attachment  out  of  the  court  of  requests ; 
for  it  has  no  authority  to  issue  such  process.     R.  Cro.  £1.  647. 

So,  if  a  man  be  arrested  in  the  county  of  B.  and  afterwards  carried  to  an- 
other county,  and  there  gives  a  bail-bond  to  &e  sheriff  of  B ;  for  such  oblrr 
gation  of  one  out  of  his  custody  is  by  digress.    R.  Cro.  El.  745.     2  Jon.  76. 

So,  if  be  gives  a  bail-bond,  when  taken  upon  an  attachment  (6)  for  a  con- 
tempt, (c)  R.  in  C.  B.  inter  Field  and  Workhouse,  Mich.  4  Geo.  (Report- 
ed Comyns's  Reports  264.)  {d)  For  such  obUgation  shall  be  taken  at  the 
peril  of  the  sheriff.     R.  Sal.  608.  (e) 

'  By  the  st.  13  R.  2.  17.  he  in  reversion,  &c.  on  being  received,  &c.  shall 
fii)id  bail  to  answer  the  issues  of  the  land  for  the  time  he  delays  the  demand- 
knt. 

Ii^  an  action  in  p.  B.  against  a  peer,  he  shall  find  bail.  R.  2  Leo.  1 73.(/) 

^♦](F.9.)Whonot. 

But  by  the  st.  23  H.  6.  10.  thpse  are  excepted,  who  are  in  custody  upon 
condemnation,  or  execution,  (e)  And  therefore  shall  not  be  bailed,  though 
^ey  bring  writs  of  error.     1  Vent.  2. 

Or,  upon  a  capias  utlagattim^  or  excomfnunicatumy  who  shall  not  be  bailed 
by  the  St.  W,  1.  15, 

Or,  for  surety  of  the  peace. 

Or,  by  special  commandment  of  the  justices. 

Or,  vagrants. 

And  therefore,  if  a  man  be  committed  by  the  court,  he  shall  not  be  bailed, 
J  RoU  134. 

Or,  by  the  chief  justice.     1 .  Rol.  1 34. 

3o,  if  he  be  committed  by  the  king^s  council.     Semb.  1  Rol.  134.  219. 

So  persons,  in  custody  o!  the  Serjeant  of  the  house  of  commons,  cannot 
|je  baile4  by  him.     R.  1  Lev.  209. 

Npr,  persons  in  custody  of  the  serjeant  of  the  marches.     1  Lev.  209. 


(a)  Bat  not  upon  proeets  issuing  upon  an  indictment  at  the  quarter  sessions :  the  sheriff 
fauBt  take  a  recognizance  for  appearance.    .4  T.'  R.  505.    2  H.  B.  418. 

ib>)  The  debt  on  a  forfeited  recognizance  of  bail  to  an  attachment,  is  due  to  the  kipg  ; 
and  therefore  cannot  be  applied  in  liquidation  of  plaintiff 's  demand.     3  Taunt.  119. 

(c)  1.  It  is  commonly  said  that  the  sheriff  cannot  take  bail  upon  an  attachment  for  a  con*, 
tempt.  Cro.  Car.  30^.  Com.  ^4.  Str.  479.  Barnes,  64.  Blk.  955 — 2.  But  to  this  rule 
there  are  exceptionp. — 3.  He  mdtf  take  bail  where  the  attachment  is  for  nonpayment  of 
mpney.  Rex  y.  Aylett,  1  Tidd,  225.  n. — 4.  So  he  may  takje  it  on  an  attachment  out  of 
pfaancery  upon  me«ne  process.  Styl  Rep.  212.  234.  2  Vent.  237.  Com.  264.  Barnes,  64. 
2  Blk.  955.  2  Mars.  280.  Sed  Tide  3  Leon.  208.  contra.— 5.  But  not  after  a  decree.  Gilb. 
Rep.  84.     Free.  Chan.  331. 

1.  Pr.  It^g.  325.-2.  But  ajadge  mi^y.     Ibid. 

A  man  is  not  bailable  upon  an  attachment  for  disobedience  to  a  mandpunus. 

tf)  Sed  vide  1  lust.  131.     2  Inst.  50 

tg)  1;  Vide  supra,  as  to  criminal  cases. — Z»  Bail  it  is  said  is  net  demandable  upon  an 
sttSchment  for  non-payment  of  costs,  being  in  the  nature  of  an  execution.  Lofft.  305. 
ride  ffupra. 
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So  B.  R.  will  wot  bail,  where  there  is  no  remedy  for  brioging  the  person 
back  again  intr  custody,  if  there  should  be  judgment  against  him. 

As,  in  er»^r  of  a  conviction  for  deer-stealing,  a  defendant  in  execution 
shall  not  -^e  bailed  in  B.  R. ;  for  if  the  judgment  be  affirmed,  there  is  no 
remedy  to  have  the  defendant  in  custody.  R.  1  Sid.  286.  2  Keb.  43. 

S(^  in  error  upon  an  indictment,  by  a  person  in  execution  for  a  fine  to  the 
kiig,  he  shall  not  be  bailed.     1  Sid.  320. 

So  in  an  homine  repUgiandoj  after  an  elongaius  returned,  the  defendant 
being  taken  upon  a  capias  in  withernam  shall  not  be  bailed,  unless  he  confess 
the  taking,  and  the  custody  of  the  person.     D.  Ray.  475. 

Yet  a  man  in  execution,  &c.  may  be  bailed  in  many  cases  in  B.  R.  though 
not  by  the  sheriff,  &c.  As,  if  he  brings  error,  attaint,  audita  querela^  ire. 
Vide  atite,  (F  7.)     Post,  (F  10.)  :i  y  ^ 

So,  if  a  man  be  taiken  upon  an  excommunicato  capiendo  by  the  st.  5  £!• 
23.  he  shall  be  bailed  by  B.  R.  though  not  by  the  sheriff,  &c.  R.  I  Bui.  122. 

And  if  he  offers  caution  to  the  bishop  ad  parendttm  mandatis  ecclesia,  & 
wnt  shall  go  to  the  bishop  to  take  the  caution,  and  deliver  him  :  and  if  be 
does  It  not,  a  wnt  goes  to  the  sheriff  to  deliver  him.     2  Inst.  1 89. 

So,  upon  an  excommunicato  capiendo,  a  man  may  be  bailed,  while  the 
fetum  is  under  the  consideration  of  the  court.     R.  1  Sal.  105. 

Yet  this  is  in  the  discretion  of  the  court,  and  may  be  refused!     1  Sal.  106. 

So  iu  error  upon  an  indictment,  it  may  \>«  refused.     1  Sal.  106. 

(F  to.)  Who  may  bail. 

The  court  of  B.  R.  bail  in  all  cases  at  their  discretion.     Ante,  v^  ^  4  \ 

And  therefore,  in  error  before  themof  a  judgment  in  C.  B.,  if  [*]the  &i/^ 
be  apparent,  the  plaintiff  in  error,  though  he  was  in  execution,  may  be 
bailed.     Vide  ante,  (F  7.) 

So,  in  error  of  a  judgment  in  Ireland.     Pal.  286. 

In  error  to  reverse  an  outlawry.     Dy.  195.  b. 

In  error  to  reverse  an  outlawry,  in  an  appeal.     1  Sid.  316. 

But  after  the  record  removed  out  of  B.  R.  the  court  cannot  bail.  R.  2 
Cto.  108. 

So  C.  B*  may  bail  in  actions  depending  before  them. 

As,  in  an' attaint  in  C.  B.  by  a  defendant  in  execution,  the  court  may  bail. 
Dy.  193.b. 

And  bail  is  usually  taken  de  bene  esse  {h)  before  a  judge  at  his  chamber. 
Pr.  R^.  73.  (i) 


(h)  1.  Special  ball  are  absolute  or  de  bene  esse. — 2.  In  civil  cases,  they  cannot  be  taken 
abfolotely,  without  the  consent  of  the  plaintiff,  or  his  attorney.  R.  M.  1654.  i.  8.  K.  B. 
R.  M.  1654.  s.  II.  C.  P.     Tidd,  ^50. 

(a)  1.  InK.  B.  bail  are  pat  in  before  a  jadge  in  town  at  his  chambers. — ^2.  And  in  actions 
bj  bQl,  thair  recognizance  is  taken  by  the  judge's  clerk,  on  a  bail-piece,  made  out  by  defend- 
ant's attorney,  and  stamped  with  a  half- crown  stamp,  stating  the  term,  the  county  into  which 
the  writ  issued,  and  the  names  of  Uie  parties,  together  with  the  names  and  additions  of  the 
hail,  and  the  sam  twom  to.  Tidd,  247. — 3.  In  actions  by  original  in  K.  B.  special  bail  are 
pat  in  before  a  judge  in  town  with  ihe  filacer  or  his  cleik,  in  the  county  where  the  action  is 
kJd  ;  or  if  there  has  been  a  testatum^  in  the  county  into  which  the  capias  issued.  1  East, 
603.  R.  H.  21  O.  3.  R.  H.  22  O.  3.  2  B.  &  P.  516 — 4.  The  defendant's  attorney  first 
naking  oat  and  deliTering  to  him  a  note  in  writing,  answering  to  the  bail-piece  by  bill. 
Tyre,  67,  8. — 5>  In  C  P.  bail  should  be  put  in  with  the  filacer  of  the  countyinto  which  the 
aaptas  issued,  who  attends  to  take  them  at  a  judge's  chambers.  R.  T.  1  W.  &  M.  reg.  2. 
C.  P.  2filk.  1061.  SB.  &  P.  516. — 6.  And  on  being  furnished  with  an  abstract  of  the 
i^t,aiKl  tbe  naaiea  and  additioikf  of  the  bail,  he  will  make  an  entry  thereof  in  a  book  kept 
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And  if  flic  plaintiff  does  not  except  against  it  within  20  -(ays  following,  it 
shall  be  filed  and  allowed  as  good.     Pr.  Reg.  68.    Raj.  96. 

And  it  shall  be  taken  as  good  bail  before  filing,  till  disallwed  hj  the 
5eourt%     Pr.  Reg.  70. 

And  if  the  defendant  does  not  file  it,  the  plaintiff  may.  Pr.  Reg.  7^. 

The  proper  filazer,  or  his  clerk,  attends  the  court,  or  a  judge,  when  the 
defendant  puts  in  his  bail ;  otherwise,  there  shall  be  no  bail.  Per  Rule  in 
C.  B.    Tr.  1  W.  &  M.    Vide  Rules  and  Orders  of  C.  B.  104. 

But  upon  a  writ  of  error  out  of  B.  R.  the  exchequer  cannot  bail ;  iot 
they  have  no  authority  but  to  a£Girm,  or  reverse  the  judgment.  R.  Cro.  EI. 
731.     R.  2  Cro.  108. 

So,  after  a  writ  of  error  upon  a  judgment  by  the  baions  brought  in  flie 
exchequer  chamber ;  bail  to  the  error  shall  be  taken  by  the  chancellor  and 
treasurer,  and  not  by  the  barons.     Sav.  31. 

By  the  st.  4  &  5  W.  &  M.  4  justices  of  assize  may  take  bail  in  any  cause 
depending  at  Westminster,  which  shall  be  transmitted  to  one  of  the  justices 
or  barons  of  the  court  where  the  cause  is  depending. 

[*]The  sheriff  may  bail  upon  an  homine  replegiando.     Hal.  P.  C.  103. 

And  by  the  st.  23  H.  6.  10.  he  shall  let  out  of  prison  on  sufficient  sureties 
Bersons  arrested,  &c.  viz.  the  sheriff,  and  all  other  officers,  and  ministers 
aforesaid.  And  before  are  named  sheriff,  under-sheriff,  sheriff's  clerk, 
steward,  or  bailiff  of  franchise  (*)j  servant,  or  bailiff,  or  coroner. 

So  the  sheriff  m****  ^^^^  ^  person  arrested  by  process  out  of  the  sheriff's 
court  in  LonV*'--     ^ro.  El.  77. 

g^  i(..  inayor,  &c«  of  a  corporation,  any  one  arrested  by  process  out  of 
^i,,rt-  court.     R.  Cro.  El.  76. 

If  a  man  be  arrested  upon  process  out  of  an  inferior  court,  the  serjeant 
may  take  bail  for  his  appearance.     2  Cro.  94. 

But  a  mayor,  &c.  who  is  judge  of  the  court,  shall  alone  take  bail  to  the 
action ;  for  bail  being  matter  of  record  must  be  taken  by  the  judge  of  the 
court.     R.  Cro.  El.  76.     R.  2  Cro.  94.     D.  Cro.  Car.  196. 

Though  it  be  said,  that  the  bail  before  the  serjeant  was  secundum  consue* 
tudinem  villcBy  it  is  not  good.     2  Cro.  94. 

Or,  the  party  may  have  a  writ  to  the  sheriff  out  of  chancery,  to  bail  him. 
F.  N.  B.251.  B. 

So  the  serjeant  of  the  house  of  commons  cannot  bail.  Semb.  Hard.  464* 
Vide  ante,  (F  4.) 

Nor  the  sheriff,  upon  an  illegal  process ;  as,  upon  an  attachment  out  of 
the  court  of  requests.     R.  Cro.  El.  646.     Vide  ante,  (F  8.) 

By  the  st.  4  &  5  W.  &  M.  4.  the  justices  of  the  respective  courts  of 
Westminster,  or  any  two  of  them  (whereof  the  chief  justice  to  be  one)  may 
commission  under  the  seal  of  the  respective  court  whom  they  think  fit, 
other  than  common  attomies  or  solicitors,  to  take  bail  in  any  suit  in  the 

for  that  purpose.  Tidd,  248.-— 7.  Or  bail  may  be  take  a  ia  the  absence  of  the  filacer  apoa 
stamped  parchment,  upon  bringing  a  true  abstract  of  the  writ.  Ibid. — S.  The  entry  of  bail 
in  the  filacer^s  book  is  of  the  term  generally,  which  of  course  relates  to  the  first  day  of  it ;  and 
therefore  in  an  action  on  a  bail-bond,  if  the  issue  depend  upon  the  date  of  the  appearance,^ 
the  court  upon  an  application  by  the  plaintifi',  will  order  the  day  of  appearance  to  be  entered 
ia  the  filacer^s  book,  although  issue  has  been  already  joined  on  the  plea  of  e^mpcn^  ad  dum» 
1  Taunt.  23.-9.  At  the  time  of  putting  in  special  bail  in  both  courts,  plaintiff's  attorney 
should  deliver  to  officer  with  whom  it  is  put  in,  a  memorandum  or  minute  of  his  warrant  duly, 
stamped.    Tidd,  247,  8. 

(fc)  The  sheriff  cannot  take  bail  for  a  person  arrested  by  the  baH^jf  of  «  Wwrly  within  his 
county.    2  T.  H.  10. 
[*15] 
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ame  court  \  whidi  bail<piece  shall  be  transmitted  to  one  of  the  justices  or, 
barons  ol  the  same  court,  who  on  affidavit  by  one  present  at  me  takitig, 
and  fees,  shall  receive  it  as  bail  de  bene  esse  before  the  justices  ok  barons  of 
the  same  court. 

And  such  bail  may  be  justified  on  affidavits  taken  before  the  same  com- 
inissioneiB. 

And  the  commissioners  may  examine  the  cognizors  of  such  bail  on  oath 
of  the  value  of  tiieir  estates. 

By  rules  upon  this  act,  the  affidavit  of  the  bail  being  taken,  may  be  be- 
fore the  justice  to  whom  the.  bail  is  transmitted,  or  before  a  conmiissioner 
authorized  by  the  statute  to  take  affidavits  in  the  same  court.  5  W.  &  M. 
Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  82. 109. 

And  ihe  bail-piece  shall  be  transmitted  to  a  justice  of  the  same  court,  in 
B«R.  wiilun  ei^t  days,  and  in  C.  B.  within  ten  days  after  the  taking,  if  it 
be  taken  within  40  miles  of  London  or  Westminster ;  if  it  be  above  40  miles, 
in  B.  R«  within  15  days,  and  in  C.  B.  within  20  days  ;  or  if  the  judge  be  in 
his  circuit,  presently  aiter  his  return.  Vide  Rules  and  Orders  of  B.  R*  and 
C.B.62.  109.  (0 

f*]And  the  commissioner  must  have  a  book,  in  which  he  shall  enter  the 
names  of  the  defendant  and  his  bail,  and  of  the  plaintiff,  the  time,  and  by 
whom  transmitted ;  and  in  B.  R.  the  name  also  of  the  defendant's  attorney. 
Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  83.  1 10. 

To  wYuch  book  the  plaintiff  or  his  attorney  may  resort,  ^o  inquire  of  the 
sufficiency  of  the  bail.    Vide  Rules  and  Orders  of  B.  R.  and  C.  B.  83. 110. 

But  in  C.  B.  a  copy  of  the  writ,  whereon  bail  is  required,  must  be  writ-^ 
fen  on  parchment,  and  upon  that  the  recognizance  of  bail  engrossed.  Vide 
Rules  and  Orders  of  C.  B.  108. 

And  the  plaintiff  may  except  to  the  bail  within  20  days  after  its  being 
transmitted,  and  notice  to  him  or  his  attorney  of  the  taking.  Vidft  RuIaa 
and  Orders  of  B.  R.  and  C.  B.  83.  110. 

And  upon  exception,  the  defendant  must  put  in  better  bail,  or  the  bail 
given  must  justify  themselves  in  court  by  affidavit  in  court,  or  taken  before 
a  judge,  or  before  the  commissioner  who  took  the  bail.  Vide  Rules  and 
Orders  of  B.  R.  and  C.  B.  83.  110. 

(G)  THE  MANNER  OF  TAKING  BAIL. 

(G  1.)  In  criminal  cases. 

In  the  case  of  felony,  the  bail  shall  be  bound  by  recognizance,  each  in  a 
sum  certain  (m),  and  the  principal  in  double,  that  the  principal  appear  at 
the  next  sessions,  or  gaol-delivery,  &c.  Et  ultra  qtulibet  eorum  corpus  pro 
coTfore.     4  Inst,.  178. 

U  a  prisoner  be  brought  up  upon  a  capias  and  cepi  corpus  returned,  the 
bail  shall  be,  that  he  appear  ie  die  in  diem  et  de  termino  in  terminum  qwms' 


(Z)  I.  It  is  said,  that  notwittiBtanding  these  rules,  the  bail-piece  most  actually  be  filed 
viOi  one  of  the  judges  ea  the  sixth  day  after  the  return  of  the  writ  in  K.  6.,  or  the  eighth 
dajin  C.  B. ;  or  the  bail-bond  may  be  assigned.  Imp.  K.  B.  196,  7.  Imp.  C.  P.  1^9.— 2. 
Aad  where  the  action  is  by  original,  in  the  K,  B.  or  C.  B.,  the  bail-piece  being  transmitted 
and  allowed  by  the  judge,  should  be  filed  with  the  filacer  of  the  county  where  the  action  is 
laid.  1  East,  603.  Imp.  K.  B.  594.  1  Croiirp.^54.  R.  H.  6  G.  1.  reg.  S.  R.  M.  13  0«  1. 
ILM.  6  G.  2.  reg.  I.e.  P^  '  .      ^       j. 

(m)  The  ft.  6  6. 2<  c.  19.  s.  2.  it  not  satisfied  by  each  of  the  sureties  becomuig  bound  in 
»l.ea<*-    3T.R.217. 
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gueplacitum  termineiur  et  quilibet  corpus  pro  corpore.  4  Inst*  179*  1  Bui. 
45. 

But  if  the  prisoner  be  bailed  before  the  return  of  the  writ,  the  bail  shall 
be  only  bound  in  a  sum  certain,  and  not  corpus  pro  carport.     R.  1  Bui.  45. 

Bail  for  striking  in  Westminster-hall  sedente' curia^  shall  be  body  for  body, 
(n)  I'Lev.  106. 

What  bail  will  be  sufficient.     Vide  post,  (K  1,  &c.)  (o) 

Bail  in  an  appeal.     Vide  Appeal,  (F — G  4.  6.  9.) 

(6  2.)  In  ciyil  actions. 

In  persoilal  actions  the  sheriff,  &c.  on  an  arrest  shall  take  bail  by  obliga- 
tion (/A  in  a  reasonable  sum,  for  the  appearance  of  the  defendant  at  the  re- 
turn or  the  process. 

r*]Who  shall  be  sufficient  sureties*    Vide  post,  (K  2.) 
How  an  appearance  shall  be  enforced.     Vide  in  Pleader,  (B  3.) 
And  a  bond,  to  appear  at  the  return  of  the  writ,  Ought  strictly  to  pursue 
the  writ  (y)  ;  otherwise,  it  is  void,  if  there  be  a  mat6rial(r)  vsCriance.     R» 
1  Vent.  233,  4.     2  Jon.  46,  138.     Vide  Pleader,  (W  25.) 

'~^^——  -  ■      -  —   -  ■         -    -  '- 

(n)  The  meaning  of  which  teim  ii  not  that  if  the  principal  abscond,  they  are  liable  to  the 
•ame  pnniAhment  that  he  would  haye  BoiTered :  they  are  only  liable  to  be  amerced.  Str. 
211. 

(o)  1.  In  criminal  cases,  no  justification  is  requisite  ;  the  bail  therefore  is  absolute  in  the 
first  instance.  2  Blk.  1110. — 2.  Nor  is  any  precise  time  fixed  for  giving  notice  of  baiU 
Ibid. 

(p)  1.  The  St.  23  H.  6.  c.  9.  requires  a  security  by  bond  or  obligation.— <S.  Therefore 
an  agi*eement  in  writing  made  by  a  third  person  with  the  sherifi'^s  officer,  to  put  in  good 
bail  for  the  defendant  at  the  return  of  the  writ,  or  surrender  his  body  to  the  officer,  or  pay 
the  debt  and  costs,  is  yoid.  1 T.  R.  418. — 3.  So  is  an  attorney's  undertaking  to  the  officer 
for  defendant's  appearance.  7  T.  R.  109.  2  Smith,  52.— 4«  Or  ta  give  a  bail-bond  to  the 
ihenit  m  due  time.  4  East,  668. — 5.  The  statute  however  only  speaks  of  obligations  gireo 
to  the  sheriff ;  and  does  not  extend  to  such  as  are  given  to  the  party ;  therefore  an  under- 
taking by  the  defendant's  attorney  with  the  plairtt^^  iOr  deflsudaut^a  appwoiunce,  is  good, 
and  will  be  enforced  by  attachment.  1  T.  R.  418.  422.  4  East,  669.  2  Smith,  63.--^. 
In  the  above  cases  then  (where  the  security  is  void),  if  bail  above  be  .not  duly  put  in,  the  she- 
riff is  liable  to  an  action  for  an  escape.— 7.  Nor  will  the  court  relieve  him  by  permitting  him 
afterwards  to  put  in  and  justify  baiL     7T.  R.  109> — 8.  Or  to  surrender.    2  Mars.  281. 

4  M.  &  S.  397. — 9.  Nor  after  the  plaintiff  has  recovered  against  the  sheriff  for  the  escape, 
will  the  court  proceed  summarily  against  the  attorney,  to  make  him  pay  the  debt  and  costs 
for  his  breach  of  faith.  4  East,  668.  2  Smith,  62. — 10.  Nor  can  the  sheriff  or  his  officer 
sue  defendant  for  money  paid  when  discharged  without  a  bail-bond,  and  they,  from  his 
non-appearance,  compeUed  to  pay  debt  and  costs.  8  East,  171.  Peake,  N.  r.  C.  143^ 
1  Esp.  383. — 11.  The  bond  must  be  made  to  the  sheriff.  Dyer,  119,  20.  10  Rep.  100. 
Cro.  Eliz.  800.  W.  Jones,  138.  Palm.  378.  2  Lev.  123.  Fort.  371.— 12.  And  by  his 
name  of  office.  Ibid.  Tidd,  228.— 13.  By  43  G.  3.  c.  46.  persons  arrested  upon  nutne 
process  may,  in  lieu  of  bail  to  the  sheriff,  depont  in  his  hands,  by  delivering  to  him,  hit 
under  sheriff,  or  officer  to  be  by  him  appointed  for  that  purpose,  the  sum  indorsed  upon  the 
writ,  and  10/.  for  costs ;  to  be  paid  by  sheriff  into  court ;  and  repaid  to  defendant  on  his 
perfecting  bail ;  or  on  his  neglect,  then  to  plaintiff. — 14.  On  payment  of  money  to  sheriff 
on  arrest,  it  willl>e  presumed  to  have  been  paid  under  this  statute,  unless  a  discharge,  or 
some  acknowledgment  in  writing,  be  ^iven  to  defendant  for  debt  and  costs.  1  Smith,  127. 
—16.  And  where  deposit  is  by  third  person,  repayment,  on  bail  being  perfected,  will  be 
made  to  him.  1  Smith,  13. — 16.  Defendant  having  put  in,  but  not  perfected  bail  above, 
and  rendered  in  their  discharge,  is  entitled  to  repayment.  3  M.  &  S.  283.  4  Taunt.  669. 
— ¥7.  If  defendant,  being  arrested  by  a  wrong  name,  pay  the  deposit,  without  prejudice, 
payment  to  plaintiff,  on  defendant's  omission  to  put  in  and  perfect  bail,  will  not  be  ordered. 

5  Taunt.  623.— 18.  Making  this  deposit  cannot,  in  pleading,  be  deacrilMd  as  giving  bail.     4 
Camp.  213.     1  Stark.  48. 

(9)  1.  The  bond  must  be  conditioned  for  defendant's  appearance  at  the  return  of  the 

writ,  and  for  that  only.     Cro.  Eliz.  862.    4  Bac.  Abr.  462.-2.  Therefore  it  is  void  if  single 

without  any  condition  at  all.    Dyer,  119,  20.     10  Rep.  100.    Cro.  Eliz.  800.  W.  Jones, 

13i{.    Palm.  378.    2  Lev.  123.     Fort.  371.— 3.  Or  with  an  impossible  condition.    3  Ler. 

L*17] 
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P] At  the  return  of'  the  process,  the  defendant  shall  give  bail  to  the  ac- 
tion. 

If  common  bail  is  si^fficient,  he  only  files  it;  for  it  is  no  bail  ?tiU -filing; 
Pr.  Reg.  73. 

If  special   bail  be  required,  the  plaintiff  may  enter  a  tU  recipiatur  witfc 
the  philizer,  with  whom  the  bail  shall  be  filed;     C.  Att;  45;    ■ 

ff  special  bail  be  given  in  B.  R.  the  bail  are  bound  by  the  recognizance,, 
(but  not  in  a  sum  certain(s),  that  if  judgment  be  given,  and  the  defendant  do 
dot  pay  the  condemnation,  nor  render  himself  to  prison,  tunc  debitwn  rteu' 
peralum  sit  against  the  bail,  &c.     2  Cro.  450.(^) 

But  Jin  C.  B.  the  bail  is  bound  in  a  sum  certain,  to  the  value  of  &€  debt 
or  damages  in  the  writ(n).     2  Cro.  645.     Cro.  Car.  46l.{x) 


74.  ]  Str.  3dd.  Fort.  363.  2  T.  R.  5S9 — 4.  Or  the  condttioQ  be  not  lor  the  defendaaCg 
iippcarance.  Dyer,  1 19,  20.  10  Rep.  100.  Cro.  EIi«.  800*  W.  Jones,  138.  Palm.  378. 
SLeT.  123.  Fort.  371 — 5.  Or  be  for  that  and  something;  else.  Ibid. — 6.  So  if  executed 
before  the  condition  filled  up.  3  Camp.  181.— 7.  And  where  the  objection  ii  apparent 
upon  the  declaration,  or  npon  oyer,  defendant  may  demur,  or  move  in  arrest  of  judgment* 
3  T.  R.  569 — 8.  Where  it  arises  from  extrinsic  circumstances,  these  may  be  pleaded 
specially.  Ibid.<— 9.  Or  where  it  is  that  bond  was  executed  after  return  of  writ,  miay  be 
insisted  9pon  under  the  plea  of  non  est  factum,    4  M:  Si  8.  338. 

(r)  1.  In  the  condition  of  a  bail-bond  it  is  sufficient  to  state,  the  time  and  plaqp  of  ap- 
pearance, and  names  of  the  parties ;  all  other  allegations  are  surplusage,  and  th^refore^ 
Vhou^  mistatsments,  will  not  prejudice.  6  T.  R.  702. — 2;  So  if  the*  bond  be,  in  its  essen- 
tial parts,  substantially  good,  it  cannot  be  aroided  for  any  tri£ing  infornDAlity,  or  Tariancd 
of  the  condition,  from  the  writ,  in  the  description  of  the  plea,  or  of  the  time,  or  place,  of  ap- 
pearance.— 3.  Thus,  where  the  writ  was  to  answer  the  plaintiff  in  a  plea  of  debt  for  320{. 
or  in  a  plea  of  trespass  with  an  ac  etiam^  and  the  condition  was  to  ainswer  the  plaintiff  in  a^ 
plea  of  debt  or  trespass  generaUffy  or  without  mentioning  the  plea  at  all,  the  farianc««. 
Were  held  immaterial.  Cro.  Jac.  i86v  2  Lev.  123.  2  Show.  51.  T.  Jon^  1^,  8..  '€ 
Mod.  122.  10  Mod.  327.  Atkinson  v.  Saundersou,  Tidd,  239.  n.  Sed  vide  2  Lev.  177.—- 
4.  So  where  sheriff  upon  an  original  writ  in  a  plea  of  trespass  on  the  case  on  promises* 
took  a' bail-bond  conditioned  for  the  defendant's  appearance,  to  answer  the  pltflntiffin 
a  plea  of  trespass,  the  court  held  it  valid.  6  T.  R.  702.— 5.  So  wheris  the  writ  in  trespa^' 
was  to  appear  before  the  lord  the  king  at  Wedtminster,  and  the  condition  was  to  appear,  be^ 
fore  the  Justices  of  the  king's  bench  at  Westminster.  2  Lev.  180.  T.  Jon.  46.  2  Vent. 
237.— 0.  So  where  the  writ,  by  original,  was  returnable  before  the  lord  the  king,  where- 
soever he  shall  then  be  in  Englatid,  and  the  words  wheresoever,  &c.  were  omitted  in  the 
cooditioa.  2  Str.  1 155.— 7.  So  where  the  condition,  in  an  action  by  original,  wiU  for  ap- 
pearance before  the  king  at. Westminster.  9  East,  65.— B.  But  a  condition  for  appearance 
before  his  said  majesty  at  Westminster,  is  a  fatal  variance  where  writ  is  returnable  before 
bis  majesty's  justices  of  the  bench,  at  Westminster.  2  Mars.  258.  6  Taunt.  551— 9.  And 
by  the  allegation,  "  his  majesty's  court  of  the  bench  at  Westmitaster,''  th^  common  benctt 

must  be  intended.     3  M.  &S.  166.  ,       ,.      *•  .    ^    ..  -  -  .      %   -    .  • 

(j)  1.  That  IS  in  suits  by  bill.— e.  In  suits  by  original,  the  recdgnizance  is  taken  m  a 
penalty  pr  sum  certain,  being  double  the  amount  of  the  Sum  sworn  to.  Tyre,  121,  2-— -8.' 
Or  one  thousand  pounds  beyond  that  sum,  if  itexce*edone  thousand  pounds.  R.  M.  It 
6.3.K.  B.     t3£ast,62. 


the  recognisance  mntth^ 

m"  I  -  Tn  ThTexcheqVier,  'asYn  the  other  courts,  if  the  debt  sworn  to  exoecds  Oae^o«|^ 
f  and  pounds,  the  fecognl»ance  slwll  be  in  e»e  thousand  pounda  beyond  that  iUnl.  M.  61 
G.  3.  Wi^htw.  J 15.— 2.  Previous  to  which  regulation,  And  where^aum  sworn  to  wasi 
lare«.  the  court  have  permitted  more  than  two  bail  to  be  put  in.  WjghtW.  IJO;^^,, '^ 
a»rdingly  three  bail  were  afto wed  to  justify.  Forrest,  138.— 4-  Biit  refused.  .2  Blk.  U» 
—5,  Notide  that  A.  B.  and  C.  or  two  of  tiiem  wUl  justify,  had  m  K.  B*,  Mcus  mfC-  P. 
Last.  26.  2  Blfc.  1 122.— 6.  Notice  of  three  bail  gpod.  Id.  252*— 7.  A  recognizance  given 
for  one  of  two  joiat  defendants,  drawn  up  as  in  a  cause  against  huns^lf  alone,  is  a  nidliiy. 
1  M.  k  S.  199.— 8.  A  recognizance  of  bail  given  in  an  action  i^gaiMt  two,  in  ca:»^  toesaitf 
C.  and  P.  «hould  happen  to  be  condemned,  ik  forfeited  by  tile  condeamatipn  of  juith^r.  -^ 
M.&  S.83.— 9.  The  validity  of  a  recognizance  duly  given,  does  not  depend  "P«J  the 
affidavits  of  sufficiency.  6  Taunt.  663.-10.  When  a  recogniiUilce  of  bail  in  C  B.  is  put  ^ 
?St  to  th;Sequ^r,the  plaintiff  can  have  no  advantage  which  ha  would  not  hjive  had 
in  the  former  cotti^.     1;  Anst.  147.  f*18l 

Voi/.    II.  ^  L        J 


18  BAIL. 

Yet  the  defendant  bimnelf  need  not  be  bound  with  Lis  bail.     R«  I  SaL 

In  an  account  before  auditors,  the  defendant  shall  be  bailed,  and  the  bail 
bound,  that  the  defendant  appear  de  die  in  diem  before  the  auditors,  and  af- 
terwards in  court,  and  if  he  be  found  in  arrear,  that  he  pay,  or  render  him- 
self.    Lut.  49.  60.  Cro.  El.  82.     Vide  in  Accompt,  (E  8,) 

If  an  action  be  removed  by  habeas  corpus  into  C«  B.  the  bail  shall  be 
r*]bound,  that  the  defendant  appear  upon  eight  days  notice  and  plead,  and 
if  he  be  condemned,  that  he  satisfy,  or  render  himself,  inc.  2  Cro.  97. 
Vide  post,  (H— I.) 

How  bail  shall  be  given  in  an  audita  querela*  Vide  Audita  Querelaj(E  4.) 

By  the  st.  3  Jac.  8.  in  error  of  a  judgment  in  debt  on  a  single  bond,  or 
bond  for  payment  of  money,  or  in  debt  for  rent,  or  any  contract,  no  execu- 
tion shall  be  stayed,  unless  the  defendant  be  bound  with  two  sufficient  sure- 
ties in  a  recognizance  of  double  the  sum  recovered,  to  prosecute  the  error 
with  eQect,  and  if  judgment  be  affirmed,  to  pay  the  debt,  damages,  and  costs 
of  the  former  judgment,  and  also  the  damages  and  costs  to  be  awarded  for 
delay  of  execution. 

And  by  the  st.  13  Car*  2..  2.  and  16  &  17.  Car.  2.  8.  in  error  in  other  ac- 
tions.    Vide  for  this  in  Pleader,  (3  B  12.) 

But  if  the  plaintiff  in  error  was  in  execution,  the  bail  shall  not  be  bound, 
that  he  render  hiqiself  again  in  execution.  R.  Dy.  193.  in  marg.  R.  3 
Leo.  113. 

Bail  cannot  be  for  part  of  a  debt,  but  it  shall  be  for  the  whole.  1  Bui.  1 07. 

And  if  it  be  for  the  execution  only,  it  shall  be  amended,  and  made  bail 
lor  the  judgment  as  well  as  the  execution.     R.  1  Bui.  107.  2  Cro.  272. 

'If  bail  for  one  defendant  be  in  Michaelmas  term,  for  another  in  Hilary,  it 
shall  be  amended,  and  made  of  the  same  term  ;  for  the  plaintiff  cannot  pro- 
ceed upon  a  joint  action  against  two  defendants,  upon  bail  filed  in  several 
terms.    Lat.  183. 

Vide  ante,  (F  10.) 

(H)  WHEN  BAIL  SHALL  BE  FILED. 

By  the  st.  5  &  6  W.  &  M.  21.  (z)  common  bail  shall  be  filed  (a)  witliin 
^ight  days  (6)  after  the  return  of  the  process,  upon  pain  of  51.  for  which 
judgment  and  execution  shall  be  immediately  awarded. 


'  <>J  1*  Formerly  the  defendant  in  the  C.  P.  mi^ht  have  entered  into  the  recognizance  of 
bail  himMlf,  and  in  that  case  he  was  bonnd  in  double  the  sum  sworn  to,  and  each  of  the 
baa  in  the  single  sum  only.  R.  10  Mar.  5  W.  &  M.  s.  1.  1  B.  &  P.  206,  7. — 9,  But  now  he 
cannot ;  and  the  bail  shaU  each  of  them  enter  into  a  recog;nizance  in  double  the  sum  sworn 
to;  or  one  thousand  pounds  beyond  that  sum,  if  it  exceed  one  thousand  pounds.  R.  £.  36 
O.  3.     1  B.  &  P.  530.    M.  61  G.  3.  3  Taunt.  341. 

f  jr)  5  G.  2.  c.  27.  s.  1. 

(fl)  1.  In  K.  B.  they  are  entered  apon  a  piece  of  parchment,  called  a  bail-piece.  Tidd, 
S4B.-.-2.  Which  is  stamped  with  a  half  crown  stamp.  48  G.  3.  c.  149.  55  G.  3.  c.  184.— 
S.  And  filed  with  the  clerk  of  the  common  bails  ;  who  is  required  to  mark  the  bail -pieces 
liumerically  as  they  are  received.  R.  E.  30  G.  3.  3  T.  R.  660.— 4.  In  C.  B.  the  appear- 
ance  is  entered  with  the  filacer  upon  a  prsd/ve  of  appearance  being  made  out  and  delivered 
to  him,  on  unstamped  paper,  which  he  enters  in  a  book  for  that  purpose.     Imp.  C.  B.  216. 

(ft)  1.  Which  in  K.  B.  are  reckoned  exclusively ;  and  Sunday  is  not  accounted  as  one  of 
them.     1  Burr.  66.    Tidd,  245.-2.  In  proceedings  by  original,  they  are  reckoned,  not  from 
the  return  day,  but  the  pMrio  dU  post.    Imp.  IC.  B.  592.— .3.  In  C.  B.  they  are  reckoned 
from  the  return  day,  not  from  the  qwrto  diepoit.    Imp.  C.  B.  216,  17.    Pr.  Reg.  32.    Tidd, 
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,  ^'^^}}^^  defendant  does  not  appear,  'till  be  files  common,  or  special  (c\ 
bail.     Vide  in  pleader,  (B  I.)  (rf)  r  v  / 

[♦]  And  'till  he  appears  in  B.  R.  or  a  cammittityr  be  entered  upon  flie 
roll,  the  plaintiff  canribt  declare  against  liim.    Vide  Ibidem. 

^^^^^: .'?  ^*  ®'  '***^  ^^  *'^^  '***''  ^^  ^  brougbt  into  court  by  habeas  corpiis. 
vide  ibidem.  "^ 

And  by  the  course  in  C.  B.  where  the  action  is  removed  by  habeas  cdr- 

pus,  bail  shall  be  given  before  the  action  be  depending  in  court.     2Cro^ 
97,  98. 

And  ifcommon  bail  be  not  filed,  the  attorney  shall  be  punished.     1  Rol. 

372. 

And  upon  motion  it  may  be  entered,  though  the  attorney  be  dead*  I  Rol* 

Ifcommon  bail  be  not  filed  in  eight  days,  upon  producing  the  writ  and  i»- 
tojTj,  and  a  certificate,  that  it  was  not  filed,  there  shall  be  judgment  for  the 
5L  without  more,  niVi,  &c.     5  Mod.  392. 

Yet  if  bail  be  filed  in  B.  R.  the  last  day  of  the  term  in  which  the  bill  is  fil- 
ed, It  is  good.     R.  Hob.  70.     1  Rol.  33^.  A.     2  Cro.  384. 

And  if  no  bail  be  filed,  it  is  not  error.  R.  Hob.  264,  6.  R.  Cont.  Cro* 
El.  894.  R.  ace.  2  Cro.  568.  R.  cont.  Mo.  694.  Semb.  cont.  Cro.  El.  223, 

If  bail  be  filed  in  one  term,  and  another  added  the  next  term,  it  shall  be 
A»\\  c«i\y  of  the  last  term.     1  Sal.  100. 

Bail  in  an  action  upon  an  arrest  shall  be  entered  and  filed  in  the  office  of 
the  phitizer,  by  whom  the  process  was  made.     Comp.  Att.  45. 

Bail  upon  an  habeas  corpus,  or  writ  of  privil^e,  shall  be  entered  in  the 
prothonotary's  oflice,  from  which  the  habeas  corpus,  or  writof privilege  isstt- 
cd.     Comp.  Att.  45. 

Vide  ante,  (F  10.) 

(I)  BAIL  IN  AN  HABEAS  CORPUS. 
Bail  upon  an  habeas  corpus  shall  be  before  declaration.     R.  2  Cro.  97. 


(c)  I.  Bail  above  are  in  general  pot  in  at  or  within  a  certain  number  of  days  after  th« 
Fetum  of  the  writ ;  bat  may  be  put  in  before  for  the  purpose  of  surrendering  defendant.  8 
T.  R.  466.  Barnes,  81.  «3. — 2.  And  where  he  is  in  custody,  they  are  allowed  for  liberating 
him,  after  final  judgment,  and  before  he  is  diarged  in  execution.  Hill  t.  Staunton,  Tidd, 
^2.  n. — 3.  In  K.  B.  if  defendant  bo  arrested  in  London  or  Middlesex,  special  bail  should 
be  put  in  within  four  days  excIusiTe  ;  if  in  any  other  county,  within  six  days  after  the  re« 
torn  of  the  process.  R.  M.  8  Ann.  I  K.  6. ;  former  rule  E.  11  W.  3.  reg.  2  K.  6—4.  Or 
fuarto  die  pott  by  original.  4  T.  R.  377.—- 5.  And  if  either  the  fourth' or  sixth  day  fall  on  a 
Sunday,  iho  defendant  has  all  the  Monday  following  to  put  in  bail.  R.  M.  8  Ann.  1.  (b)  K. 
B.  2  Str.  782.  914. — 6.  But  excepting  Sunday,  bail  abore  may  be  put  in  on  a  dies  nonjuri' 
dicus^  as  on  the  second  of  February,  which  is  considered  as  a  day  for  such  business  as  is 
transacted  at  a  judge^s  chambers.  6  T.  R.  170. — T*  In  the  C.  B.  upon  p/ocess  returnable 
the  first  return  of  the  term,  special  bail  should  be  put  in  within  four  days,  in  London  or 
Middlesex,  or  in  any  other  city  or  county  within  eight  days  after  the  appearance  day,  or 
fttor/o  die  posi  of  the  return  of  the  process,  exclustve  of  the  day  on  which  it  is  returnable. 
2  H.  Bl.  276.— ^«  But  on  process  retuniable  the  second  or  any  other  subsequent  return  of  tho 
term,  special  bail  should  be  put  *in  within  four  days  in  London  or  Middlesex,  or  in  any 
other  city  or  county  within  eight  days  exclusive  after  the  return  of  the  process,  or  day  upon 
which  it  is  actually  made  returnable.  White  y.  Girdler,  Tidd.  245.  n.  Imp.  C.  P.  196, 7. 
R.  T.  30  G.  3.  C.  P.  Imp,  C.  P.  173.  188.  196,  7.-9.  And  in  either  court,  if  any  farther 
ttnue  be  required,  for  putting  in  bail,  it  may  be  obtained  by  taking  out  a  summons  for  that 
purpose  ;  and  the  judge  will  make  an  order,  upon  the  terms  of  putting  the  plain  tifi*  in  the  samo 
state  as  he  would  have  been  in  if  bail  had  been  put  in  in  due  time.    Tidd,  245. 

(d)  1.  Common  bail  are  particulariy  required  in  ejectment,  for  the  casual  ejector.  R.  T. 
14  Car.  2.  R.  M.  33  Car.  2.-2.  And  to  authorizjs  judgments  by  warrant  of  attoney,  da- 
fault,  or  non  sum  informtUw.    R.  U.  1 W.  ft  M.    R.  T.  4  W.  ft  M.  Tidd,  244. 
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[^]If  Uiere  be  an  habeas  corpus  to  an  inferior  court  in  London,  or  within 
five  miles,  to  remove  a  cause,  the  defendant  ought,  within  four  days  after 
allowance  of  the  writ,  to  give  notice  to  the  plaintiff,  or  his  attorney,  or  such 
as  enters  the  plaint,  in  writing,  of  the  names  and  additions  of  the  bail,  and 
before  wbat  judge,  and  when  it  will  be  ofiered.  Vide  Rules  and  Orders  of 
C  B.  16. 

If  &e  plaintiffor  his  attorney  cannot  be  found,  the  notice  shall  be  to  the 
chief  clerk  in  the  inferior  court,  or  his  deputy  ;  and  there  shall  be  an  aftida- 
vit  of  this,  before  the  bail  be  taken,     yide  Rules  and  Orders  ofC.  B.   16, 

If  there  be  no  exception  to  the  bail  within  28  days  after  tender,  upon 
an  affidavit  of  notice,  it  shall  be  filed.  1  Sal.  98.  Vide  Rules  and  Orders 
of  C.  B.  16.  which  mentions  20  days. 

Andifitb<e  not  filed  within  four  days  after  the  28,  upon  a  certificate 
liiereof,  a  procedendo  shall  be  granted.  Vide  Rules  and  Orders  of  C.  B. 
16. 

And  where  the  habeas  corpus  is  returnable  immediaU^  there  shall  be  a 
})rocedenVio,  if  bail  be  not  given  within  eight  days*  Vide  Rules  and  Orders 
ofG.  B.  16. 

An  habeas  corpus  to  the  courts  of  London,  or  other  inferior  court  within 
five  miles,  may  be  returnable  immediate.  Comp.  Att.  46.  Vide  Rules  and 
Orders  of  Q.  B.  15. 

So,  in  all  removals  by  habeas  corpus,  bail  shall  be  given,  if  there  was  bail 
in  the  inferior  court.     Mod.  Ca.  242.     1  Sal.  98. 

So  an  executor,  who  has  found  bail  in  an  inferior  court,  shall  find  bail, 
but  not  to  pay  the  condemnation,  but  for  appearance  only,  if  the  plaintiff 
declares  within  two  terms.     1  Sal.  98* 

But  the  bail  in  an  inferior  court  will  be  good  in  a  superior ;  (of  the  party 
plight  have  excepted  to  it  there  ;  except  in  London.     1  Sal.  97. 

So  an  executor  may  be  excused  without  bail,  though  the  removal  be  by 
babeas  corpus.     Semb.  1  Sal.  98.  101. 

Or,  if  the  cause  qf  action  in  the  inferior  court  be  vexatious.  Semb.  per 
Holt.  J  Sal.  101.  But  this  is  cause  for  diminution  of  the  sum  in  which  the 
bail  arj5  bpund,  not  for  excusing  bail.     1  Sal.  102, 

So,  if  bail  is  not  givfen  in  eight  days  after  the  habeas  corpus  allowed,  a 
procedendo  shall  be  awarded  by  the  liarons  at  any  time  before  bail. 

Bail  in  an  audita  querela.— Vide  Audita  Querela.  (E  4.) 

(K)  WHAT  BAIL  SIJALL  BE  SUFFICIENT. 
(K  1.)  In  criminal  cases. 

In  criminal  cases,  the  bail  shall  be  in  a  sum  certain,  or  corpus  prjo  coj-- 
p6re.     Hal.  P.  C.  97. 

;    By  the  st.  W.  1.  15.  that  shall  be  sufficient  bail  (c),  for  which  the  sher-^ 
iff  will  answer. 

And  therefore,  there  ought  to  be  two  at  least.  H.  P.  C.  97.  But  usin 
ally  there  ^re  four.     Pr.   Reg.  68.  (f)         ' 

[*]And  in  felony  they  shall  be  subsidy-men.     H.  P.  C.  97. 
And  the  sum  shall  be  40/.  at  least.     H.  P.  C.  97. 


(e)  Defendant?^  attorney  may  be  his  bail.     Dougl.  467.  n. 
iJil^nf'T^^^'''  ««he  di««,«o»  of  .he  court  to  take  fewer  if  (h.y  thiak 
■    [*2IJ  [*22J 


What  bail  Shan  be  sufficient.  21 

But  a  justice  of  peace  may  take  money,  as  a  pledge  for  the  sorely  of  the 
peace.     Cro.  Car.  446. 

(K  2.)  In  civil  actions. 

By  the  st.  23  H.  6.  I  a  tbesberiiT,  kc.  shall  let  to  bail,  upon  reasonable 
sureties  of  sufficient  persons,  having  sufficient  in  the  same  county. 

And  therefore,  the  sheriff  shall  take  sufficient  sureties  for  his  indemnity. 
Cro.  EI.  624. 

Yet  if  he  takes  only  one  surety,  it  is  good.  Per  Poph.  Cro.  El.  624. 
R.  Cro.  El.  672.  808.  852.  862.  Cro.  Car.  446.  (g)  \  Vide  Caiites  v. 
Hunt  8  Johns.  Rep.  277 .  2d  edit.  \ 

And  if  the  bail  swear  that  they  are  sufficient,  and^aftcrwards  confess  that 
they  wcte  not  so  in  court,  they  shall  be  put  in  the  pillory.     Cro.  Car.  146. 

So,  if  the  sheriff  takes  bail,  who  has  nothing  within  the  county  ;  it  is  at 
his  penlj  and  the  bail  stands.  Jl.  Cro.  El.  808.  852.  862. 

So  bail,  given  to  the  sheriff,  will  be  (h)  sufficient  bail  (i)  to  the  action.  1 
Sal.  97.  ••  • 


(^)  1.  10  Rep.  100.    7  Taunt.   28.--S^  In  like  manner,  a  repteyin  bond  executed  by 
one  surety,  u  nevertheless  available  against  him.    t  Mars.  36f.    7  Taunt.  28. 

(X)  1.  InK.B.  i/bail  to  the  sberiffbecome  bail  above,  plafaitiffis  not  at  liberty  to  except 

tDlkem,  e/ler  ke  ha$  taken  an  assignment  of  the  bail  band,    7  Mod.  69.    117.     6  Mod. 

ISS.    A.  M.  8^ Am.  reg.  I.  (c).     R.  6.  5  G.  S.  reg.  1.  (a).  K.  B — 9.  Bat  if  exception  be 

iakeaiotbe^aa^beftre  the  b^nd  u  assignedj  they  are    bound  to  Justify,  notwithstandiof 

such  assignment     U  East,  321.— 3.  In  C.  B.  it  is  a  rule,  that  in  all  cases  where  bail 

Kmds  shall  be  taken,  and  the  same  bailis  pat  in  above,  the  plaintiff  may  except  against 

such  baU.     R.  M.  6  G.  «.  reg.  S.  C.  P.  Barnes,  63.    3  Wils.  6. 

(0  I.  The  general  qualification  of  bail  above  is,  that  they  should  be  bousekeepen,  or' 
freeholden  ;  and  respectively  worth  double  the  sum  sworn  to,  or  10002.  beyond  that  sum 
if  it  exceed  10002.,  after  payment  of  all  their  debts.  Tidd.  250.-^2.  But  provided  they  are 
housekeepers,  the  rent  of  their  houses  is  immaterial,  though  it  be  under  10/.  Lofft,  146. 
-!-3.  Nor  IS  it  necessary  that  they  should  have  been  assessed  to  the  poor's  rate.  Id.  328. 
And  a  penon  occupying  a  house  for  a  limited  period,  for  which  he  pays  neither  rent  n6r 
taxes,  is  good  bail.  2  Price,  S. — 4.  And  in  C.  B.  the  plaintiff  may  waive  the  qualifica- 
tion of  the  bail,  being  housekeepers  or  freeholders.  &  Taunt.  174. — 6.  It  is  also  a  gen- 
ctal  nde,  in  both  courts, .  that  no  attorney  shall  be  bail  in  any  action  or  suit  depending 
therem.  R.  M.  1654.  s.  1.  R«  M.  14  G.  2.  reg.  1.  K.  B.  R.  T.  24  £liz.  s.  8.  R. 
M.  1654.  s.  1.-  R.  M.  6  G.  2.  reg.  5.  C  P.— 6.  Nor  their  clerks.  Cowp.  828.  Dou|^. 
466.  Mason  v.  Caswell,  Tidd.  251.  n.  2  East,  182.  Vide  1  H.  B.  76.  2  H.  B. 
349.  1  B.  ft  P.  356.  2  B.  &  P.  49.  564.  1  Taunt.  162.  164 — 7.  But  an  attorney, 
or  his  clerk,  has  been  allowed  to  become  bail,  in  order  to  surrender  defendant  immedi« 
ately,  wi^out  justification.  Tidd.  251.  2  Blk.  1180.— 8.  So  no  person  indemnified  by 
deleodanf's  attorney  shall  be  bail.  R.  H.  17  G.  3.  C.  B.  1  B.  &  P.  103.  Preston  v. 
Bindley,  Tidd.  251.  n. — 9.  Though  indemnity  from  apother  person  is  no  objection.  1  B.  it 
P.  21. — 10.  So  no  sheriff's  officer,  bailiff,  or  other  person  concerned  in  the  execution  of 
proceea,  shall  in  either  court  be  permitted  to  be  bail.  R.  M.  14  G.  2.  reg.  2.  K.  B.  2 
8tr.  890.  I  Barn.  417.  Lofft,  153,  R.  M.  6  G.  2.  reg.  7.  C  P.  2  Blk.  799.  2  B.  &  P. 
ISO — 11.  A  rule  that  has  been  applied  to  the  keeper  of  the  Poultry  Compter.  Dougl. 
466. — 12.  And  Marshalsea  court  officers.  Tidd.  251 — 13.  But  it  is  not  a  sufficient  ground 
&r  rejecting  a  person  as  bail^  in  C.  B.,  that  he  is  described  to  be  of  A.  in  the  county  of  B. 
ioml'keqter.  2  B.  &  P.  150. — 14.  If  a  person  who,  by  the  rules  of  the  court,  is  not  permitted 
to  become  bail,  is  put  into  the  bail-piece,  and  not  excepted  to,  the  plaintiff  in  the  king^s 
bencb  cannot  take  an  assignment  of  the  bail  bond  and  proceed  upon  it,  as  if  no  bail  had  been 
put  in.  Dougl.  466.  2  East^  181. — 15.  But  in  C.  B.  if  an  attorney  be  put  in  as  bail,  even 
tfaou^  another  person  be  afterwards  added  in  his  stead,  the  plaintiff  may  treat  the  bail  as  a 
nulUty,  and  take  an  assignment  of  the  bail  bond,  or  proceed  against  the  sheriff.  1  B.  &  P. 
366.  tB.teF,  564.  1  Taunt  162.  164.  Jackson  t.  Hillas,  Tidd.  252—16.  If  however 
the  plain  tiff  except  to  the  added  bail,  who  thereupon  justifies  without  opposition,  the  court 
will  not  set  aside  the  rule  of  allowance.  1  Taunt.  162. — 17.  Foreigners  are  not  admitted 
fo  be  bail,  merely  in  respect  of  property  abroad,  not  liable  to  the  process  of  the  ceurt. 
4  Burr.  2526,  7.  Lofft,  34.  147.  Vide  2  Blk.  1323.^18.  Bail  may  justify  in  renectof 
peisooal  property  (money)  in  s;iiglaBd,  and  real  property  (a  heuM)  abroad.    4  M-  &  B. 
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[*]The  court  may  accept  monej  deposited,  iii  lieu  of  bail.  Pr.  Reg. 
66.  {k) 

But  an  infant  shall  not  be  accepted  for  bail.     Pr.  Reg.  68. 

Nor  a  person  who  claims  privilege  ;  as,  a  tipstaff  in  chancery.  1  Sid. 
68.(0 

(K  3.)  When  common  bail. 

The  sum  in  bail,  taken  upon  the  st.  23  H.  6.  10.  shall  be  proportioned 
to  th^  cause  of  action.     1  Mod.  16. 

By  the  st.  13  Car.  2.  2.  the  bail  for  appearance  shall  not  be  bound  in  a 
penalty  above  40/.  if  tjje  cause  of  action  be  not  particularly  expressed. 

Before  that,  it  might  be  to  any  sum  the  sheriff  pleased.     R.  2  Cro.  286. 

And  upon  appearance,  common  bail  shall  be  taken,  unless  the  debt  be 
above  10/.     Pr.  Reg.  72. 

Or,  in  debt  of  a  greater  value,  if  the  defHidant  be  not  taken,  but  surren- 
ders himself  upon  the  exigeut.     Sal.  496. 

Or,  appears  upon  a  summons,  attachment  or  distress.     1  Mod.  236. 

Or,  upon  a  supersedeas  ^uia  improvide. 

So,  by  the  st.  12  Geo.  29.  (m)  in  any  process,  where  the  cause  of  action 
amounts  not  to  the  10/.  (n)  and  in  inierior  courts  where  it  amounts  not  to  40^. 

Or,  if  it  amounts  to  more,  if  there  be  no  (o)  affidavit  {p)  of  the  cause  of 
action. 


173.— 19.  So  a  native  of  England  in  respect  of  property  partly  at  borne  and  partly  abroad. 

Id.  371 20.  Secus,  if  wholly  abroad.    Ibid.    Forrest,  £3&.     Vide   1  Blk.  444.    2  Blk. 

9bl.  1323. 

(A)  1.   1  Taunt.  425 — 2.  Vide  aupra.  p.  17.  n.  (p) 

(2)  Nor  in  C  6.  can  a' peer  or  member  of  parliament.     4  Taunt.  249.     2  Mars.  232, 

(m)  1.  Amended  by  5  G.  2.  c  27. — 2.  Made  perpetual  by  .21  G.  2.  c.  3. — 3.  And  ex* 
tended  to  inferior  courts  by  19  G.  3.  c.  70—4. 

(n)  1 .  By  ol  G.  3.  c.  124,  no  person  shall  be  held  to  special  bail  upon  any  process,  it> 
suing  out  of  any  court,  where  the  cause  of  action  shall  not  have  orig^ioally  amounted  to 
the  sum  of  fifteen  pounds  or  upwards,  exclusive  of  aoy  costs,  charges,  or  expences,  that 
may  have  been  incurred,  recovered,  or  become  chargeable  in  or  about  the  suing  for  or  re- 
covering the  same,  or  any  part  thereof,  excepl  where  the  cause  of  such  action  shall  arise 
or  bo  maintainable  upon  or  by  virtue  of  any  bill  of  exchange  or  promissory. note,  when  the 
^arty  may  be  held  to  bail  the  same  as  belore.  the  act.— 2.  Which  statute  does  not  avoid 
the  proceedings  where  plaintiB'  arrests  for  fifteen  pounds,  and  recovers  less.  7  Taunt. 
435.  1  B.  Moore.  131.—^.  By  1 1  &  12  W.  3.  c.  9,  no  sherilT  shall  hold  any  person  to  spe- 
cial bail  in  Wales  or  the  counties  palatine,  upon  any  process  issuing  out  of  the  courts  ai 
JFtstminstcr^  unless  an  affidavit  be  first  made  ai^d  filed  of  the  cause  of  action,  and  that 
the  same  it  tventy  pounds  and  upwards ;  nor  shall  bail  be  taken  for  more  than  the  single 
sum  expressed  in  the  affidavit. 

(»)  1.  But  the  statutes,  except  the  limitation  of  the  sum  for  which  bail  may  be  demand- 
ed, are  not  restrictive  of  any  authority  antecedcnUy  exercised  by  the  courts,  in  respect  te 
the  holding  to  bail,  but  only  of  the  act  of  the  plaintiff.  8  Eait,  370. — 2.  And  as  that  au-> 
thority  was  to  receive  affidavits  sworn  out  of  England,  and  verified  here,  for  the  purpose 
of  making  orders  thereon  to  hold  defendants  to  special  bail.  8  Mod.  [*]322.  Barnes, 
466.  sed  vide  Str.  1209.  2  Burr.  655.^^.  So  this  practice  has  obtained  since.  8  E^st, 
364.-4.  And  by  the  same  reason,  court  or  judge  may  order  special  bail  in  actions  for  on- 
liquidated  damages.     Tidd,  J  67,  8. 

(p)  1 .  The  affidavit  may  be  made  by  the  plaintiff,  his  wife,  or  a  third  person.  1  Wils. 
339.  1  B.  &  F.  1.-— 2.  And  by  one  or  by  several  persons.-^.  The  affirmation  of  a  quaker 
is  sufficient  to  hold  to  bail.  Cowp.  382  ;  and  see  Willes,  292  n.— 4.  And  in  C.  B.,  an 
affidavit  by  a  third  person  need  not  state  any  connexion  between  the  deponent  and  the 
plaintiff.  1  B.  &  P.  1.  4  Taunt.  231.— 5.  But  the  affidavit  or  affirmation  most  be  made  by 
tome  person  legally  competent  to  be  a  witness,  and  therefore  is  bad  if  made  by  one  con* 
Ticted  of  any  infamous  crime.  5  Mod.  74.  2  Salk.  4G1.  Barnes,  79«  Pr.  Reg.  49.  Str. 
1148.  2  Wils.  225.  Sed  Tide  Barnes,  116 — 6.  The  Ume,  plact  •/  abode,  and  addition  of 
•reiy  person  making  the  affidavit  mutt  be  inaeried  therein.    R.  M.  15  Ckr.  &•  K.  B«    1 
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I¥%at  shall  he  .sufficient.  jiS 

H^Mf,  18. 330.  4  Tamit.  154.  Vide  6  Tannt.  73.--^7.  la  ^.  B.  howerar  depoAent  mar 
be  described  ai  ^'  of  the  city  of  LondoD,  merchant.^^  3  M.  &  S.  16&.<— 8.  So  ^^  ^ntte- 
man  of  Chelseai''  is  sufficient.  2  M.  &  S.  475. — 9.  And  in  C.  B.  the  addition  of  ^^  manu* 
facturer"  will  do.  SB.  &  P.  550 — 10.  Bat  K.  B.  wUljtiot  try  the  real  place  of  plaiatar>t 
abode  apon  affidayita.  Tidd,  183.  n. — 11.  Nor  need  defendant *9  addition  or  description  be 
inserted.  Ibid.— 12.  PlaiDtiff^s  clerk  being  the  deponent  may  state  his  place  of  abode  to 
be  the  office  where  he  is  employed  the  greater  part  of  the  day,  thoogh  at  night  he  sleep 
at  another  place.  1  M.  &  S.  103.— >13.  And  a  foreigner  whose  general  residence  is  abroad, 
aod  who  only  landed  here  for  a  temporary  purpose,  may  properly  describe  his  place  of 
abode  to  be  in  his  own  country,  and  not  at  the  place  where  the  affidavit  was  swonii  3 
iatt,  154. — 14.  So  where  a  deponent  had  been  a  few  days  before  discharged  out  of  prison, 
bat  by  permission  had  still  continned  to  lodge  there  at  night,  haying  no  other  place  of  resi- 
dence, his  describing  himself  bona  Jidt  as  late  of  such  a  prison  is  well.  1 1  East,  528-— 
\i.  But  a  deponent  who  has  left  one  place  of  residence  and  resides  at  another,  cannot  re- 
gularly  describe  himself  as  late  of  the  former.  Ibid.^-16.  The  affidaWt  may  be  sworn  be- 
ibre  a  jod^e^  or  commiscioner  of  the  court,  authorized  to  take  affidavits  by  virtue  of  the 
stalnte  29  Car.  2.  c  5.  or  else  before  the  officer  who  issuos  the  process,  or  his  deputy. 
12  G.  1.  c.  29.-1*17.  And  it  may  be  sworn  t>efore  a  commissioner,  although  he  be  coacemed 
as  attorney  lor  the  plaintiff.  R.  £.  15  G.  2.  reg.  2.  K.  B.  R.  E.  13  G.  2.  C.  P.— 18.  But 
a  tpecial  capias  issued  upon  an  affidavit  sworn  at  the  bill  of  Middlesex  office,  is  irregular. 
1  M.  &  S.  230. — 19.  I'here  being  no  action  depending  in  court,  at  the  time  when  tike  af- 
fidavit is  made,  it  ought  not  regularly  to  be  entitled  in  a  cause.— 20.  And  in  one  case,  K. 
B.  discharged  the  defendant  out  of  custody  on  common  bail,  upon  account  of  its  beiiq^ 
v>  entitled.  6T.  R.  640.  £t  vide  Say*  Rep.  218 — ^21.  But  in  a  subsequent  case,  they 
IboQght,  that  as  the  practice  had  obtained  so  long  of  adding  a  title  to  affidavits  of  this 
kind,  it  woald  be  too  much  to  determine,  that  such  practice  had  been  erroneous.  7  T.  R. 
32U — 22.  A  rule  of  K.  B.,  however,  has  since  been  made,  that  affidavits  of  any  cause  of 
a.clian^  before  process  sued  out  to  hold  defendants  to  bail,  be  not  entitled  in  any  cause,  nor 
r^d,  i&flft^d.  7  T.  R.  454.-23.  And  in  G.  B.,  if  an  affidavit  to  hold  to  bail  be  entitled 
in  a  cause,  it  is  had ;  and  defendant  will  be  discharged  on  a  common  appearance*  1  B.  & 
P.  36.  2^7.-^24.  It  need  not  be  entitled  as  of  the  court.  7  T.  R.  451.-25.  But  in  K.  B., 
if  it  be  not  9o  entitled,  but  only  subscribed  with  the  words  ^^  by  the  court,''  at  the  bottom 
of  the  Jurat,  it  is  not  sufficient.  3  M.  &  S.  157 — 26.  Though  where  the  name  of  one 
of  the  }nd^e9  of  that  coott  is  affixed  to  the  affidavit,  it  will  entitle  the  party  to  read  it,  at 
sworn  in  court.  Id.  157,8.  13  East,  189.  Sed  vide  1  B.  Ic  P.  271.---27.  An  affidarit 
made  abroad,  oat  of  the  king^s  dominions,  is  put  upon  the  same  footing  as' an  affidavit 
sworn  in  Scotland  or  Ireland,  which,  though  not  sufficient  of  itself  to  authorize  an  arrest, 
will  be  a  good  ground  for  applying  to  the  court  or  a  judge,  for  an  order  to  hold  the  de£te* 
dant  to  special  bail.  8  East,  364. — ^28.  Such  an  affidavit,  however,  ought  to  contain  all  the 
requisites  that  are  essential  to  affidavits  for  holding  to  bail  in  England ;  and  therefore  it  was 
deemed  necessary  to  state  in  an  affidavit  made  in  Ireland,  for  the  purpose  of  arresting  tho 
defendant  in  this  country,    that  he  had  not  made  a  tender  in  bank  twtes.     7  T.   R.   37^ 

1  B.  &  P.  132 29.  It  has  been  said,  that  where  an  affidavit  of  debt  i«  made  in  Scotland 

or  Ireland,  the  party  verifying  it  must  swear,  "that  it  was  made  by  the  plaintiff;  that 
the  hand- writing  subscribed  thereto  is  of  bis  own  h  and-wri(ing ;  that  the  said  affidaWt  was 
made  and  taken  before  a  magistrate  who,  deponent  believes  had  competent  authority  to 
admiuister  an  oath  ;  and  that  the  hand-writing  of  the  person  subscribing  the  said  affidavit, 
» the  hand -writing  of  such  magistrate.  I  Sellon.  Prac.  107.'  1  Lee,  Pr.  Diet.  18.— -30. 
But  in  prau;tice  it  is  deemed  sufficient,  where  the  affidavit  of  debt  is  made  in  Scotland  or 
Ireland,  to  swear  to  the  hand- writing  of  the  judge  before  whom  it  was  made* — 31.  And  ac- 


ninions,  it  is  usual  to  swear  to  the  other  circumstances  before  stated.  7  T.  R.  251.  Hay- 
ion  V.  Fedcrici.  Tidd,  185.  n.  8  East,  364 — 33.  The  affidavit  must  be  direct  and  posi- 
five,  that  the  plaintiff  has  a  subsisting  cause  of  action;  and 'therefore,  if  it  be  merely  by 
way  of  are^meDt,  or  reference  to  books  or  accounts,  &c.  or  as  the  party  making  it  believes, 
it  win  not  in  general  be  sufficient.  2  Str.  1157.  1209.  1219.  1226.  1270.  1  Wils.  121.  231. 
279.339.  Say.  Rep.  B9.  2  Burr.  655.  3  Burr.  1447.  1687.  4  Burr.  2126.  Brown  v. 
Phepoe,  Tidd,  185.  n.  1  T.  R.  716.  2  T.  R.  55.  3  T.  R.  575.  5  T.  R.  364..  Barnes,  87. 
Sed  Tide  3  Wils.  154.  2  Blk.  740. — 34.  But  an  affidavit  that  defendant  is  indebted  as 
plabtiff  computes  it,  is  good.  2  Burr.  1032.  Sed  vide  1  T.  R.  7I7.---36,  And  where 
plamtiff  sues  as  executor  or  administrator,  or  as  assignee  of  a  bankrupt,   it  is  sufficient  for 

htm,  (or  for  a  clerk  of  the  testator.     Etherington  v. ,    Tidd,   185.  n.)  to  swear  that 

defendant  is  indebted,'  a<  appears  by  books,  and  as  he  rorily  believes.  4  Burr.  1902.  2283. 
Btown  r.  Phepoe,  Tidd,  186.  n.  1  T.  R.  83.  4  T.  R.  176.  8  T.  R.-419,  20.  2  B.  ft  P. 
W.— Af.  Bvteren  m  that  case,  a  mere  reference  to  books,  Ac.  unsupported  by  the  pai- 
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tj^B  belief,  is  not  sai&cieot.  2  Sir.  1219.  1  T.  R.  83 — 37.  So  an  affidavit  by  an  execator 
of  a  debt  due  to  his  testator,  as  appears  from  a  statement  made  from  the  testator's  books,  by 
an  accountant  employed  by  the  deponent,  is  bad.  1  Price,  402. — 38.  A  co-assignee  of  a 
debt,  arising;  out  of  bills  of  exohan|;^e  in  his  own  possession,  may  sue  in  the  name  of  the  ori- 
ginal creditor,  and  hold  the  defendant  to  bail  on  his  own  affidavit,  swearing  positively  as  to 
all  the  facts,  which  are  within  his  own  knowledge,  and  to  the  best  of  his  knowledge  and 
belief,  as  to  such  as  are  within  the  knowledge  of  his .  principal  and  co-assignees.  8  T.  R. 
418.--39.  And  where  the  assignee  of  a  bond  swore,  that  the  obligor  was  indebted  in  ninet/ 
pounds  for  principal  and  interest  upon  the  bond,  as  he  believed,  the  affidavit  was  deemed 
sufficient.  1  Wils.  232.— 40.  But  in  such  case  it  is  usual  for  the  obligee  and  assignee  to  join 
in  an  affidaTit,  stating  the  execution  of  the  bond,  the  assignment  of  it,  and  how  much  is  due 
fer  principal  and  interest.  2  B.  ilc  P.  355.-— 41.  The  affidavit  must  be  certain  and  explicit, 
as  to  the  nature  of  the  cause  of  action.— 42.  llierefore,  an  affidavit,  that  the  defendant  ia 

indebted  to  the  plaintiff  in  such  a  sum,  without  more,  is  bad.     1  H.'  Bl.  10 43.  Or  generally 

upon  promises.     Dougl.  467.^-44.  Or  in  so  much  upon  a  bond  for  performance  of  covenants. 
Say.  Rep.  109.— 45.  Or  upon  a  breach  of  articles.     Say.  Rep.  109.— 46.  Or  as  a  balance  of 
accounts  between  the  parties.    4  Taunt.  154. — 47.  So,  that  defendant  is  indebted  to  plain- 

tiiffor  goods  sold  and  delivered,  not  saying  by  plaintiff  to  defendant.     7  East,  194. 48.  Or 

for  goods  sold  and  delivered  to  defendant,  not  saying  by  plaintiff.  8  East,  106.  11  East^ 
315.  1  Mars.  535.  6  Taunt.  192.— 49.  So,  that  defendant  was  indebted  to  plaintiff  as  sec- 
retary to  the  Tontine  Society  for  money  had  and  received  to  his  use.  3  Anst.  791...50.  So 
in  K.  B.,  that  defendant,  being  captain  of  a  ship,  was  indebted  to  plaintiff  for  work  and 
labour  of  plaintiff  done  on  board  the  ship,  and  for  materials  found  by  plaintiff  and  used 
therein,  and  for  j^oods  sold  and  delivered,  and  money  paid  by  plaintiff,  at  defendant's  request, 
was  held  defective,  in  not  slating  that  the  work  was  done,  or  money  paid  for,  or  the  goods 
■old  to  defendant.  2  M.  &  S.  603^—51.  But  in  C*  B.,  affidavit  stating  that  defendant  is 
indebted  to  plaintiff,  for  money  paid,  laid  out,  aqd  expended,  and  wages  due  to  plaintiff  for 
his  services  on  board  defendant's  ship,  is  sufficient,  without  expressly  stating  that  the  wages 
were  due  from  defendant.  1  Mars.  357.  5  Taunt  571 — 52.  So  affidavit  that  d^ndaut 
is  indebted  to  plaiutiff  for  the  hire  of  divers  carriages  of  plaintiff  to  and  for  the  use  of 
defendant,  is  sufficient,' without  stating  that  they  were  hired  of  the  plaintiff,  or  by  whom 
they  were  hired.  2  Mars.  83.  6  Taunt.  389 — 53.  So,  that  Randle  Sitllon  (the  defendant) 
is  indebted  to  plaintiff  for  money  paid  to  the  use  of  the  said  Randle  Jackson  ;  for  Jackson 
shall  be  rejected.  3  M.  &  S.  178. — 54.  So,  that  defendant,  is  indebted  to  plaintiff  in  such 
a  sum  for  money  had  and  received  on  account. of  the  plaintiff,  not  adding  by  the  defendant. 
8T.  R.  338.  Vide  id.  27.-55.  So,  for  money  paid  to  use  of  defendant.  5  Taunts 
704.  75 1.  1  Mars.  315. — 56.  Or  for  work  and  labour  as  ^efcndant's'servant ;  not  adding,  in 
either  case,  at  his  request.  5  Taunt.  756.  1  Mars.  3 17.---57.  So  affidavit  by  a  married  wo- 
man, that  defendant  was  indebted  for  the  rent  x>f  lodgbgs,  and  for  money  lent  by  her  to 
defendant  is  sufficient,  although  it  did  not  state  to  whom  the  lodgings  were  let,  and  the 
person  making  the  affidavit  was  herself  incapable  of  lending  money ;  for  she  might  have 
lent  it  as  agent  to  her  husband.  Tidd,  187 — 58.  In  K.  B.  affidavit  for  bail  on  a  bill  is 
sufficient,  tiliough  it  do  not  state  in  what  character  plaintiff  was,  whether  as  payee  or  iu  - 
debtee.  7  East,  94.  2  Smith,  117.— -59.  So,  indebted  upon  a  bill,  or  order,  for  s)  much^ 
drawn  upon  and  accepted  by  defendant,  payable  to  plaintif*  8  T*  R.  27. — [*]60.  But  hi- 
debted  to  indorsee  of  note  tnadc  by  defendant,  without  staling  date,  or  that  it  was  payable 
on  demand,  or  at  a  day  past,  is  sufficient  in  K.  B.  2  M.  &  S.  148.  475. — 61.  Secus  had  de- 
fendant been  chaiged  as  tndorser.  1  N.  R.  157 — 62.  So,  that  defendant  is  indebted  t(» 
plaintiff  on  promissory  notes  of  defendant,  not  stating  how  plaintiff  became  entitled  to  re- 
cover upon  them,  is  defective.  1  Mars.  424.  6  Tauut.  25.-—13.  So,  that  defendant  is  in- 
debted to  plaintiff  as  indorsee  of  a  bill  drawn  by  J.  S.  at  a  day  now  past,  not  stating  it> 
what  character  defendant  became  liable.  2  Mars.  231.  6  Taunt.  531. — 64.  So^  that  de- 
fendant is  indebted  to  plaintiff  on  a  bill  drawn  by  defendant  upon  and  accepted  by  J.  S.  ; 
and  on  another  drawn  by  plaintiff  upon  and  accepted  by  defendant^  not  stating  dales,  or 
that  bills  were  due  and  unpaid.  2  Mars.  483.  7  Taunt*  171. — 65.  So,  that  defendant  is 
•  indebted  to  plaintiff  in  so  much  for  interest  money,  under  and  by  virtue  of  an  a'grcement  un- 
der defendant's  h'^nd,  is  not  sufficient.  10  East,  358.-66.  In  holding  to  bah  for  stipulated 
damages  for  not  peribrming  an  agreement,  affidavit  must  state  what  the  agreement  was,  and 
the  breach  of  it,  6  T.  R.  13.  2  East,  469.-.-67.  And  as  a  party  cannot  be  held  to  bail  for  h 
penalty,  but  only  for  the  sum  secured  by  it,  any  affidavit  stating  that  defendant  is  indebted 
to  plaintiff  in  .1000/.  under  an  agreement  ia  writing,  whereby  the  defendant  jundertook  tn 
pay  the  plaintiff  the  balai^ce  of  accounts,  Sec.  which  balance  is  still  due  and  unpaid,  is  in- 

sufficient  without  stating  that  the  balance  is  1000/.     6  T.  R.  217 68.  So  affidavit  that 

defendant  is  indebted  in  50(.  by  virtue  of  an  agreement  whereby  ho  bound  himself  in  that 
sum  for  performing  said  agreement,  and  which  he  had  neglected  and  refused  to  perform^ 
without  stating  what  the  agreement  was,  or  the  breach  of  it,  2  East,  409.— ^9.  So  if  tenant 
bind  himself  ill  a- penalty  for  performance  of  repairs  within  a  certain  time,  and  affidavit  doea 

not  sWw  t»  what  respeot,  or  to  what  amount,  he  has  violated  his  contract.    5  T«unt.  247. t 

70.  J3ut  In  C.  B'.  ai&davit  for  damages  awarded  and  ooftt "ttted,  is  well  enough.     1  B.  ^  F  i 
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PPTiot  bail  shatt  he  sufficient.  35 

S6s»— 71.  But  nfficlarit  for  money  lent  by  platntifi'  to  defendant  for  the  Use  of  another,  and 


vrr,  fo  make  a  crcneml  affidavit,  that  dtifetodant  had  posseraed  himaelf  of  direre  |;ooda 
and  rhatfrls  of  plaintiff;  of  the  value,  &c.  which  he  had  refused  to  deliver  to  plaintiff, 
and  had  converted  the  same  to  his  own  use. — 73.  But  an  affidavit  stating  that  defendant 

iras  indebted  to  plhintiff  "  in  trover,'*  is  bad.     1  H.  6l.  21*1 14.  So,  that  defendant  had 

po»f»«sed  himself  of  certain  goods,  &c.  of  plaintiff  and  of  other  persons.     Tidd,  189. — iS, 
So.  that  (he  plaintiff 's  canse  of  action  ajicainst  the  defendant  was  for  converting  and  disposing 
»r  divers  coods  of  (he  plaintiff,  value  250/.  which  he  had  refused  to  deliver,  though  the  plain- 
tiff had  demanded  (he  same  ;  and  that  neither  the  defendant  nor  any  person  on  his  behalf, 
had  offered  to  pay  plaintiff  the  25W.  or  value  of  the  goods.     7  T.  R.  550. — ^76.  And  to  ob- 
laia  a  judge's  order  under  the  late  rule,  the  affidavit  should  fnlly  set  forth  the  circumstances 
Vtoder  which  the   defendant  had  possessed   himself  of  the  goods,  the  particulars  of  which 
they  conMst,  (he  value  of  (hem,  and  in  what  manner  defendant  had  converted  them.— ^ 
•37.  And  if  a  bill  or  note,  it  should  be  stated  to  be  unpaid.     7  T.  R.  321.— -78.  An  affidavit 
in  trovrrly  bankrupt  assignees,  that  defendant  possessed  himself  of  the  goods  which  he  re- 
fpfprf  lo  Je7irer,  and  converted  to  his  own  use,  as  appears  by  the  bankrupt  s  books  of  accennt 
and  !y  (he  letter  of  S.  ((he  agent)  and  letters  of  the  plaintiffs,  as  deponent  believes,  is  in* 
mtSrtent.     2  M.  &  S.  563. — 79.  Affidavit  on  the  lottery  act  must  specify  the  nature  of  the  of« 
fence,  and  aver  that  defendant  has  incurred  the  forfeiture.     1  T.  R.  705t-— 80.  Though  it 
Lecd  not  detail  the  constituent  circumstances.     Ibid.  2  T.  R.   655. — 81*  Nor  shew  that 
plaintiff  had  authority  to  sue.    6  T.  R.  640 — 82.  Nor  the  sums  or  persons  from  whom  they 
vere  received.     3  Anst.  862..»83.  That  defendant  insured  or  caused  to  be  insured,  is 
sufficient.    2  H.  B.   17. — 84.  And  several  offences  of  the  same  nature  may  be  included 
in  one  affidavit.     4T.    R.   228. — 85.  By   the  bank  acts  the  affidavit  to  hold  to  bail  must 
sla\c  ^\a\  no  offer  has  been  made  to  pay  the  sum  sworn  to  in  bank  of  England  notes,  ex- 
pressed to  be  payable   on  demand,  fractional  parts  of  the  sum  of  twenty  shilliogs  only  ex- 
cepted. — 86.  TViiich  acts  are  construed  to  extend  to  affidavits  made  in  Ireland  to  be  used 
Aere.     Neshltt  v.  Pym,  Tidd,  190.  n.  Stewart  v.  Smith,  Ibid.  7  T.  R.  876.     1   B.  A  P.  132. 
— 87.   And  iT  an  affidavit  be  made  here  to  be   used  in  Ireland,  it  must  negative  the  ten- 
der io  Irish  as  well  as  English  bank  notes. — 88.  Where  the  affidavit  is  made  by  the  plain- 
tiff, it  must  be  particularly  sworn  that  no  tender  or  offer  has  been  made,  as  required  by 
the  acts. — 89.  And  in  K.  B.  an  affidavit  that  dtfcndani  had  not  tendered  the  said  sum  or 
anj  part  thereof  in  bank  of  England  notes,  was  held  bad.     Tidd,  190. — 90.  Secus  in  C  B. 

1   B.  &  P.   344 91.  So  the   omission  of  the  word   expresed  is  immaterial.     2  B.  Ic  P. 

48. — 92.  In  affidavit  for  integral  sum  and  upwards^  negSktive  of  tender  of  taid  sum  is  soffi- 

rlent.     2  East,  1 93.  Secusof  said  sum  and- upwards.    3  East,  ]  10.— ^94.  And  Where  the 

f  am  has  fractional  parts  of  a  pound,  negative  of  tender  of  said  sum,  not  adding,  or  any  part 
thereof,  is  bad.  I  East,  17 — 95.  If  the  affidavit  be  made  by  an  agent,  the  plaintiff  being 
abroad,  it  i?  sufficient  io  negative  a  tender,  as  tlie  agent  believes.  8  T.  R.  284. — 96.  So  in 
an  action  l-y  the  corporation  of  London,  for  use  and  occupation,  an  affidavit  by  a  clerk  in  the 
ihaaaUerlairi^s  office  as  to  the  existence  of  the  debt,  and  of  no  tender  to  the  best  of  his  knowl- 
crfje  and  belief,  will  do.  1  Fast,  237.-97.  But  in  general,  where  the  principal  resides  here, 
it  is  not  sulucient  for  his  agent  to  negative  a  tender  to  the  best  of  his  knowledge  and  belief. 
8T.  R.  520.  2  I'ftst,  24. — 98.  In  the  common  pleas,  affidavit  to  hold  to  bail,  made  by  the 
j^aintiff's  agent  is  bad,  though  it  expressly  negative  a  tender.  2  B.  &  P«  339.  389.^99. 
Unlefs  it  appear  in  the  original  affidavit,  or  in  an  explanatory  one,  (hat  the  agent  had  some 
particular  reason  (or  knowing  that  no  tender  had  been  made.  2  B;  &  P.  390.  4S0*  590. — 
100.  Atd  in  an  action  bv  the  fUsignees  of  a  bankrupt,  it  is  not  sufficient  in  that  court  for 
bankrupt  to  negative  a  tender.  3  B.  Sz  P.  219.— 101.  But  in  K<  B.  an  affidavit  made  by  the 
zzeni  of  the  plaintiff,  expressly  negativing  a  tender  to  his  principal  as  well  as  to  himself,  is 
5ulfi'*iciit,  though  principal  be  not  therein  stated  to  reside  abroad.  Maddox  v.  Abercromby, 
Tidd,  102.  n.     1  Enst,  415.— .102.    If  the  affidavit  be  made  bv  one  of  several  partners  or 


i«trator.     3  B.  &  P.  6 104.  But  in  suits  by  Iwinkrupt  assignees,  the  negative  must  $o  as 

well  to  a  lender  to  bankrupt  before  bankruptcy,  as  to  assignees  since ;  wherefore  it  is  usual 
ior  Ijankrupt  to  join  in  affidavit.  8  T.  R.  455 — 105.  Now,  however,  these  rules  are  in 
most  cases  noavailablc  for  defendant^  since  by  43  G.  3.  c.  18.  s.  ^.  no  defects  in  negation  of 
Under  shall  avail  to  discharge  him  on  common  bail,  unless  he  swear  to  tender  of  the  whole 
snm,all  in  notaa,  or  part  in  notes  part  in  money,  before  he  was  held  to  baiL-^-IOO.  W^^^h 
statute  does  not  aid  a  total  omission  of  negation  of  tender.  Wood  v.  Jenkins.  Tidd,  193.  n. 
SSmith,  156.  Vide  1  B.  &  P.  176 — 107.  By  38  G.  3.  c.  1.  where  affidavit  for  bail  swears 
(o  a  tender,  court  or  judge  may  order  defendant  to  deposit  notes  to  the  a™;""*^^,*^,®,'^^^^ 
?wom  to,  to  answer  plaintiff's  demand,  and  upon  neglect  and  affidavit  thereof,  may  hold  hun 

Vol.   fl.  '       4 
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^  BAIL. 

[^ISo-fliere  shall  be  common  bail,  in  debt  upon  a  penal  statute.    R.  Yel. 

Or,  in  an  information  upon  a  penal  statute,  generaUy.    Per  Holt. 

So,  in  debt,  the  defendant  shall  be  discharged  upon  common  bail,  upon 
affidavit  that  10/.  is  not  due,  if  the  plaintiff  cannot  deny  it,  or  the  plaintiff  is 
in  prison  upon  an  escape  warrant,  &c.  Mod.  Ca.  63.  (r.) 

[*]So,  in  error  by  an  executor,  of  a  judgment  against  his  testator,  he  shall 
not  find  special  bail  within  the  st.  3  Jac.  8* 

Or,  of  a  judgment  against  himself.  R.  2  Cro.  350.  Cro.  Car.  59.  Litt. 
3.     1  Sid.  1 83.     Vide  in  Costs,  (B.) 

So,  in  an  action  against  an  executor,  or  administrator.  Pr.  Reg.  66.  3 
Bui.  317.     Yel.  53.     Litt.  81.     2  Brownl.  293.  (s) 

Or,  against  an  heir.     2  Jon.  82.     2  Lev.  204.  {t) 


to  bail. — 108.  Thd  affidaTit  must  be  single,  therefore  the  joinder  of  parties,  rights,  or  causes, 

that  cannot  be  joined  in  one  action,  is  irregular.     6  T.  R.  688.    5  Burr.  2690.  Dougl  217. 

Fry  V.  Montgomery,    Tidd,  194.  n.    4  T.  R.  677.  695.     5  T.  R.  254.  722.    4  East,  589.     1 

M.  &  S.  55.  Barnes,  70.     1  B.  &  P.  49.     2  N.  R.  8?.     1  Mars.   274.— 109.  If  there  be  no 

affidaTit,  or  it  be  defective,  defendant  wiU  be  discharged  on  common  bail.     7  T.  R.  375. — 

1 10.  So  if  it  be  not  duly  filed.     2  Wils.  225. — 1 11.  So  if  the  sum  be  not  indorsed  on  the  writ. 

S  Wils.  69.— 112.  But  if  the  affidavit  be  merely  informal,  defendant  cannot  object  to  it,  after 

having  voluntarily  given  a  bail-bond.    7  T.    R.  375.— 113.  Or  put  in.     1  East,  330.  1  M. 

U        1^8.230.    6  Taunt.    185 — 114.    Or  perfected  bail  above.     J  East,  81.     1  B.  &  P.  132 — 

»K        11&*  Or  taken  the  declaration  out  of  the  office.    7  T.  R.  451.— 116.  Orpleadedto  the  ac- 

2        tion.    7T.  R.  376.  n.    Vide  1  East,  77.— 117.  Or  suffered  judgment  by  default.     8  T. 

^        R.77.     1  East,    19.   n.    Tidd,  181.    195. — 118.     Affidavit  more  than  a  year  old,  will  not 

Jr*        wartant  an  arrest  in  K.  B.  2.     Str.   1270.    Petcher  v.  Davy.     Tidd,    196.  n.     Stewart  v. 

^        Freeman.     Ibid.     1  B.  &  P.  176.    Tidd,  196. 

A  (9)  1<  Gilb.  C.  P.  37.    Barnes,  80.— 2.  Though  special  bail  may  be  demanded  in  ac- 

tions  on  certain  remedial  statutes.— 3.  Thus  for  money  won  at  play.  9Ann.c.  14.  2  Str. 
1079.  7  T.  R.  259.  sed  vide  2  Wils.  67.-4.  60  upon  a  statute  which  expressly  authorises 
an  arrest,  as  lor  exporting  wool.  10.  &  11  W.  3.  c.  10.  Com.  Rep.  76. — 5.  Double  value 
for  holding  over.  4G.  2.  c.28.  5  T.  R.  364.— 6.  Having  unsealed  wroudit  silks.  26 
G.  2.  c.  21.    3  Burr.  1569 — ^7.  Or  insuring  lottery  tickets.  27  G.  3.  c.  1.    Tidd,  174. 

(r)  1.  A  supplemental  affidavit  to  supply  deficiencies  in,  or  a  counter  affidavit  impugning 
the  original  affidavit,  is  not  allowable  in  K.  B.  1  Salk.  100.  3  East,  169.  2  Str.  1157.  1 
Wils.  §35.  Say.  Rep.  53.  2  Wils.  225.  1  Blk.  192.  1  Bum.  655.  4  Burr.  2017.  Dougl. 
450.  467.    Jacques  v.  Nixon,  Tidd,  195.  n.     1  T.  R.  716.  5  T.  R.  552.     Spragg  v.  Young, 

Tidd,  195.  n.     2  M.  ik  S.  563.  ;  sed  vide  2  Blk.  886.  1  H.  B.   301 ^2.  Even  therefore  an 

affidavit  of  plamtiff^s  confession,  that  defendant  owes  him  nothing,  is  inadmissible.  1  Wils. 
335. — 3.  Though  an  affidavit  ofa  previous  holding  to  bail,  or  a  privileged  exemption  from 
arrest,  is  allowable.  2  East,  453.-^.  In  C.  B.  where  affidavit  is  defective  from  the  omis- 
sion of  some  circumstance  necessary  to  compleat  it,  a  supplemental  affidavit  to  supply  the 
defect  may  be  read.  1.  T.  R.  717. — 5.  As  where  an  executor  omits  to  swear  to  his  belief  that 
the  debt  is  due.     2  Blk.  850. — 6.    Or  that  defendant  acknowledged  an  account  stated. 

Barnes,  180.  and  see  id.  87.     1  H.  Bl.  248.     2  B.  &  P.  298 1.  So  where  the  matter  of 

bail  is  discretionary,  as  in  an  action  for  a  malicious  prosecution,  the  court,  in  determining 
tvhether  an  order  shaU  be  granted  for  special  bail,  will  permit  a  contradictory  affidavit.  Ca. 

Pr.  C.  P.  149.    Pr.  Reg.  66.     Barnes,  76.  and  see  Pr.  Reg.  63.     Barnes,  61.     Id.  72.  87 

8.  But  supplemental  affidavit  will  not  be  received,  where  original  affidavit  is  a  mere  nullity, 
ai  being  made,  by  one  convicted  of  an  infamous  crime.  Pr.  Reg.  49.  Barnes,  79—9.  Or 
does  not  contain  any  positive  oath.  2  Wils.  224.— 10.  Or  cause  of  action.  1  H.  Bl.  10. — 
11.  Nor  will  C.  B.  try  the  merits  of  the  cause  upon  a  contradictory  affidavit,  except  where 
the  matter  of  bail  is  discretionary.  Barnes,  61.  Pr.  Reg.  63.  Barnes,  109.  Tidd,  195,  6- 
(#)  1.  Executors  and  administrators  are  privileged  from  arrest,  where  they  merely  act  en 
outer  droits  and  have  duly  administered  the  effects  of  the  deceased.     Yel  v.  53.     Brownl. 

293.    3  Bulst.  316.    R.  M.  15  Car.  2.  K.  B.     R.  M.  1664.  s.  12.  C.  B.     Gilb.  C.  B.  37. 

2.  Not,  therefore,  where  in  writing,  and  in  consideration  of  forbearance,  he  personally  prom- 
ises to  pay  a  debt  or  legacy.  1  T.  R.  716. — 3.  Nor  in  debt  on  judgment  suggesting  a  devat- 
iatfit.  1  Sid.  63.  1  Lev.  39.  Carth.  264.  1  Mod.  16.  1  Salk.  98.  If  it  appear  by 
affidavit  or  the  sheriff' ^s  return,  that  he  has  wasted  th&  effects.     Comb.  206.  325. 

(0  1.  Infant  is  not  privileged.  1  B.  &  P.  480 — 2.  Nor  one  insane.  4  T.  R.  121.-8. 
Nor  will  defendant,  become  insane  since  arrest,  be  therefore  discharged.    2  T.  R.  -390. 

[27*]  [*28] 


fVhat  bail  shatt  be  sufficient.  29 

Though  it  be  upon  an  habeas  corpus  for  removing  the  cause  out  of  an 
inferior  court.  R.  1  Sid.  418.  Cont.  Litt,  81.  1  Lev.  245.  But  R, 
ace.  I  Ley.  268.     2  Lev.  204.     R.  2  Jon.  82. 

Or,  against  bail  in  another  action,  (w) 

Or,  against  a  privileged  person  ;  as,  an  attorney,  &c.  1  Mod.  10.  2  Mod, 
181.     2  Brownl.  134.     Sal.  544.  {x) 

[♦JOtherwise,  if  an  attorney  be  sued  by  origmal.     2  Brownl.  134. 

So,  where  the  damages  are  uncertain  (y)  ;  as,  in  trespass,  generally. 
Hans.d'8  Introd.  2.  mt         ^  j 

Action  upon  the  case  for  slander ;  and,  generally,  in  other  actions  unon 
the  case.     1  Sid.  1 83;  o  / »  r^ 

Ejectment.     Hans.d'*  Int.  2. 
Action  for  battery.     1  Mod.  2. 

Or,  in  account,  'till  judgment  quod  computet.  R.  1  Lev.  300.  except  in 
spec/ai  cases.     Noy,  28. 

Or,  in  an  action  upon  a  bond  given  upon  a  replevin.     1  Sal.  99. 

In  a  replevin,  or  komine  replegiando^  where  the  defendant  appears  befof^ 
the  capias  in  withernam.     Sal.  582. 

If  he  appears  gra/»,  though  an  elongata  be  returned.     Sal.  583. 

And  there  shall  not  be  special  bail  by  reason  of  an  ac  etiam^  where  it  is 
not  reqairable  upon  the  merits  of  the  cause.     1  Sid.  1 83. 

So  lYiere  shall  be  common  bail,  where  the  plaintiff  was  formerly  nonsuited 
for  default  of  a  declaration.     Per  Holt. 

Or^  if  the  plaintiff  does  not  declare  within  three  terms  afteif  appearance* 
Pr.  Reg.  65.  71 .     1  Mod.  25.  (z) 


(«)  Vide  iofra. 

(x)  1.  The  king,  qaeen,  and  members  of  the  royal  family,  are  prtyileged  from  arrett  t 
bit.  50. — 9,  And  the  servants  in  ordinary  of  the  king,  or  queen  regent,  thoagh  subject  to  a 
capias,  onght  not  to  be  arrested  eTen  upon  process  of  execution,  without  notice  first  given  t© 
and  leaTe  obtained  from  the  lord  chamberlain  of  his  majesty's  household.  T.  Rd.  162.  2 
Keb.  3.  485.  5  T.  R.  686.— d.  And  a  servant  of  this  nature  is  not  liable  to  be  arrested,  al- 
thou|^  the  debt  be  contracted  in  the  course  of  trade  which  he  publicly  carries  on.  2  Taunt. 
161.--^.  Bat  the  servants  of  the  queen  consort  or  dowager  have  no  such  privilege.  1  Keb. 
841. 877. — 6.  Seamen  and  soldiers  are  also  under  certain  circumstances  pri^eged  from 
an-est.  Bee  1  Geo.  2.  st.  2.  c.  14.  Barnes,  95.  114.  32  O.  3.  c.  33.  44  G.  3.  c  13.  It 
East,  25.  32  G.  3.  c.  34.  s.  8.  37  G.  3.  c  33.  53  G.  3.  c.  17.  s.  114 — 6.  Which  privi» 
1^  extends  not  merely  to  common  soldiers  and  troopers  in  the  life  guards,  Sec,  but  also  ta 
Aoa-oommissioned  or  warrant  officers.  I  Str.  2.  Say.  Rep.  107.  1  Str.  7.  1  Wils.  218. 
1  Blk.  29. — 7-  But  not  to  commissioned  officers,  nor  to  soldiers  imprisoned  on  any  criminal 
account.  2  T.  R.  270.  6  T.  R.  156 — 8.  Nor  to  volunteer  drill  serJeanU,  &c.  8  East,  106. 
—8.  Vide  etiam  1  G.  2.  c.  14.  32  G.  3.  c.  33.  37  G.  3.  c.  33.  28  G.  2.  c.  4.  30  G.  «• 
c  8.  1  Burr.  339.  466.  Tidd,  205.  208.— 10.  As  to  fugitives  and  insolvent  debtors,  ie« 
Tidd,  216, 17. 

(jr)  Vide  infra. 

(s)  i.  DeCendant  having  been  once  arrested,  cannot,  in  general,  be  arrested  again  for 
(he  same  cause  of  action.  R.  M.  15  Car.  s.  2.-^2.  Thus  where  defendant  was  arrested  on 
a  writ  taken  out  pending  a  prior  action,  wherein  he  had  been  previously  arrested  for  th« 
same  cause,  the  court  discharged  him  on  common  bail.  2  Str.  1209. — 3.  And  where  the 
I^^'^M^3  not  liking  the  baU  in  the  former  action,  obtained  a  side  bar-rule  for  leave  to  difl- 
continue  upon  payment  of  costs,  and  afterwards  proceeded  to  charge  the  defendant  in  cup» 
tody  with  a  declaration  in  a  new  action ;  the  court,  conceiviog  this  to  be  a  trick,  discharged 
the  side-bar  rule  ;  so  that  the  bail  to  the  former  action  still  continued  liable.  4  Burr.  2502. 
^A.  Bat  where  it  appeared  that  the  bail  in  the  prior  action  were  foresworn,  the  court  re* 
fasedto  assist  the  defendant,  though  he  was  arrested  before  the  former  action  was  discon* 
liaoed ;  saying,  the  plaintiff  was  right  in  laying  hold  of  him  as  he  did,  since  had  he  discon* 
liniied,  the  defendant  would  probably  have  run  away.  2  Str.  1206. — 5.  And  plaintiff,  a& 
ter  suing  out  oommon  process,  may  sue  out  a  bailable  writ  for  the  same  cause,  and  arrest 
defendant  before  disoontimiing  the  first  action.  6  T.  R.  616.^6.  By  a  rule  of  Michaelmas, 
U  C.  2.  K.  B.  a  4«/«adMit  baying  beta  lawfoHy  delirertd  from  a^rat,  shall  not  again  bo 


2$  BAIL. 

[*jCommdn  bail  may  be  filed  at  any  time  before  tlie  roll  be  marked  for 
special  bail.     Pr.  Reg.  67. 


arrested  at  the  suit  of  the  same  plaintiiT. — 7.  But  notwilhstanding  this  rule,  plaintiff  may 
lodge  a  detainer  against  defeudant  ia  custody,  upon  mesae  process,  after  his  bail  had  justi- 
fied, defendant  not  having  completed  hit  discharge,  hut  being  still  within  the  prison.  3  M. 
&  S.  144. — 8.  Formerly,  where  plaintiff  nvas  non-prossed  for  want  of  a  declaration,  he 
could  not  afterwards  have  arrested  defendant  in  a  second  action  for  the  same  cause.     Ld. 

Rd.  670.     Com.  Rep.  94 9.  13ut  now   the  rule   is   changed.     Str.  439. — 10.  So  where 

plaintiff  misconceived  his  first  action,  and  discontinued  in  consequence,  he  may,  after  taxa- 
tion and  payment  of  cost«,  arrest  denovo.    Sir.  1209.    3  M.  &  S.  153.    2  VVils.  SRI..  Barnes, 
399.— 1 1.  And  if  the  plaintiff  be  nonsuited,  in  an  action  of  debt  upon  bond  for  not  suffi- 
ciently proving  the  execution  of  it,  on  non  ut  factum^  defendant  may  be  arrested  in  a  se- 
cond action.     Barnes,  73.— 12.  So  where  an  action  was  brought  against  one  of  two  part- 
ners for  a  joint  debt,  and  defendant  having  been  arrested  thereon   pleaded  partnership  io 
abatement ;  plaintiff  was  allowed,   after  entering  a  cassetur  beUa,  arrest  de  novo  in  an  ac- 
tion against  both.     Salisbury  v.  Whiteall.     Tidd,  178.  n.     1  Marsh,  395, 6 — 13.  And  where 
plaintiff  becomes  bankrupt  before  interlocutory  judgment,  defendant  may  be  arrested  and 
held  to  bail  by   the  assignees  in  a  second  suit  for  the  same  demand.     Barnes  v.  Maton, 
Tidd,  178«  n. — 14.  Where  second  action  appears  to  be  vexatious,  defendant  will  be  dis- 
charged on  common  bail.     2  Blk.  809.— 16.  So  where  defendant  is  arrested  or  detained  in 
custody,  after  being  superseded  or  supersedeable  in  a  former  action,  by  the  laches  of  the 
plaintiff.^  2  Str.  782.  943.  1039.     2  Wils.  93.     Cowp.  72.     Cookson  v.  Foster,  Tidd,  178. 
n.     Sed  vide  Barnes,  62—16.  Even  though  the  arrest  be  on  a  note  given  subsequent  to  the 
supenedeas.     2  Str.  1218.     8  East,  334. — 17.  Or  in  a  different  form  of  action,  if  substan- 
tially the  same.     3  East,  309. — 18.  But  where  there  are  no  laches  in  the  plaintiff,  and  a 
fortitri  where  defendant  is  in  fault,  the  court  will  not  assist  the  latter.     6  T.  R.  52. — 19.  So 
irhere  his  discharge  from  custody  was  occasioned  by  a  circumstance  over  which  Uie  plaintiff 
had  no  controul ;  such  as  an  alteration  in  the  warrant  by  the  officer,  under  which  the  arrest 
was  made.     6  T.  R.  218. — 20.  And  where*  in  consequence  of  an  appeal  being  dismissed, 
the  defendant  is  held  to  bail,  and  the  bail  discharged  by  its  subsequent  revival ;  on  a  se- 
cond dismissal,  he  may  be  held  to  bail  again.     1  N.  R.  13. — 21.  So  where  defcndaut  has 
been  arrested  abroad  he  may  be  again  arrested  here  ;  at  least  where  it  does  not  appear  that 
plaintiff  may  have  the  same  redress  and  benefit  by  the  proceedings  abroad  as  in  this  coun- 
try.    7  T.  R.  470.     2  East,  453. — 22.  An  attachment  and  putting  in  bail  thereon   in  the 
nayor^s  court  is  not  equivalent  to  a  personal  arrest ;  so  that  the  party  mny  be  held  to  bail 
in  a  court  at  Westminster  for  the  same  debt.     5  Taunt.  852.     1  Mara.  395.     5  Taunt.  851. 
— 23.  So  debt,  upon  judgment,  whether  after  verdict  or  by  default,  defendant  canuot  be 
arrested,  if  previously  arrested  in  the  original  action.     2  Str.    1039.  1218.     Say.   Rep.  43. 
Pr.  Reg.  54.     Ca.  Pr.  C.  P.  32      Barnes,  1 16.— 24.  Even  tliough  the  bail  in  that  action  have 
•ince  become  insolvent.     Say.  160. — ^23.  Or  the  plaintiff  has  released  them,  by  declaring  ia 
a  different  county.     3  Wils.  93.     Barnes,   116.     Sed  vide  2  II.   Bl.  278.--t^o.  Or  the  de- 
fendant has  surrendered  in  their  discharge,  and  obtained  a  supersedeas.     2  Str.  1039.  , 
Cowp.  72.     R.  H.  8  G.  2.  C.  P.     Ca.  Pr.  C.  P.  34.     Pr.  Reg.  56.     Barnes,  390.     1  B  &  P. 
361.— 27.  And  if  a  defendant,  being  arrested  upon  process  of  the  K.  B.  give  a  warrant  of 
attorney  to  confess  judgment,  and  be  afterwards  holden  to  bail  in  the  C.  B.,  in  an  action 
upon  that  judgment  the  latter  court  will  dif^charge  him  upon  a  common  appearance .     2  B. 
Sc  P.  416.     Sed  vide  Barnes,  94. — 28.  Yet,  if  defendant  was  not  arrested  in  the  oridnal  ap- 
tion,  hemay  in  that  on  the  judgment.     8  T.  R.  85.     Pr.  Reg.  55,  6.     Ca.  Pr.  0.  P.  3^. 
Barnes,    116.     1  N.  R.   133. — 29.  Notwithstanding  error  brought  thereon.     Barnes,   71. 
Pr.  Reg.  67.     Com.  Rep.  556.     2  Blk.  768.— 30.  And  if  a  ca\isc  in  which  defendant  was 
arrested  be  referred,  he  may  be  arrested  again  in  action  for  the  sum  (exceeding  151.)  award- 
ed.   2  T.  R.  756. — 31.  Formerly  the  rule  in  K.  B.   was,  that  where   the  judgment  was 
merely  for  costs  upon  a  nonsuit,  defendant  could  not  be  arrested  either  upon  the  judgment 
itself  or  upon  a  subsequent  promise  in  consideration  of  forbearance.     5   Burr.  2660 ;  but 
2 Blk.  C.  B.  1274.  contra.     Cowp.  129 — 32.  So  where  the  debt  was  originally  under  10^, 
but  raised  to  a  larger  sum  by  the  addition  of  costs.     2  Stra.  975.  1077.     3  Burr.  1389.     4 
Burr,  21 17. — 33.  So  where  the  action  was  for  general  damages,  which  were  reduced  by  the 
judgment  to  a  sum  certain  above   10/.     2  Str.  1243.     1   Wils.  ISO. — 34.  Yet  it  was  after- 
wards determined  in  both  courts,  that  a  defendant  might  be  held  to  bail  in  debt  on  judg- 
ment for  101.  for  damages  and  costs,  though  the  original  debt  alone  was  under  that  sum.     4 
T.  R.  570      Barnes,  432,  3.     Pr.  Reg.  60.     Ca.  Pr.  C  P.  80.     Sed  vide  Barnes,  433.     Pr. 
Reg*  61. — 35.  But  now  by  43  G.  3.  c.  46.  no  person  shall  be  held  to  bail  for  a  cause  not 
originally  amounting  to  the  sum  for  which  such  person  is,  by  the  laws  now  in  being,  liable 
to  be  arrested  and  held  to  bail,  over  and  above  and  exclusive  of  any  costs,  charges,  and 
expences  that  may  have  been  incurred ,  recovered,  or  become  chargeable  in  or  about  the 
[*30]  * 
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(K  4.)  When  special  bail. 

Bat  vrherc  the  debt  or  damages  (<i)  in  an  action  of  debt,  dttinuej  trespass 
[•]for  taking  of  goods,  action  upon  the  case  (except  for  slander),  amount  to 
:20/.  special  bail  shall  be  required. 
So,  in  debt  to  10/.  (6)  or  more.     Pr.  Reg.  72. 
So,  in  debt  upon  bond. 
Though  it  be  dated  twenty  years  before.     1  Sid.  63. 

Though  there  was  a  composition  with  other  creditors,  which  binds  the 
plaintilT,  if  well  made  ;  for  perhaps  it  was  not  r^ulariy  made.     1  Sal.  99. 

Thou^  the  obligation  was  by  duress,  or  upon  an  usurious  contract ;  for 
that  shall  be  tried.     1  Sal.  300. 

Or,  for  money  won  at  play.     1  Sal.  1 00. 

So,  if  a  defendant  be  outlawed,  special  bail  shall  be  required  before  error 
allowed  for  reversing  it,  by  the  st.  31  El.  3.     R.  Litt.  301. 

But  by  the  st.  4  ^  5  W.  <S:  M.  18.  special  bail  before  reversal  of  the 
outlawry  shall  be  required  only  where  the  court  directs. 

And  if  special  bail  was  required  before  the  outlawry,  it  shall  now  be  so 
afterwards ;  otherwise,  not.     Sal.  496. 

So,  if  an  es^ecutor  or  administrator  has  been  guilty  of  a  devastavit.  3 
B\i\.  3V7.     1  Sid.  63.     1  Lev.  39.  245.     1  Sal.  98.      1  Vent.  355. 

So,  \{  there  be  a  general  judgment  against  an  executor  or  administiator, 
and  he  brings  error  ;  he  shall  find  special  bail  within  3  Jac.  8.  R.  1  Sid. 
368.     1  Lev.  245. 

So,  where  a  cause  is  removed  by  habeas  corpus  or  certiorari,  special  bail 
shall  be  given.     1  Lev.  268. 

Thou^  the  cause  of  action  be  of  less  value  than  requires  bail  in  the  su- 
perior court.     1  Lev.  268. 

So,  where  the  plaintilT  has  privilege  ;  as,  an  attorney,  &c.  Pr.  Reg. 
63.     But  DOW  an  attorney  tliat  sues  for  fees  shall   not  have  special  bail, 


i^iag  for  or  recoTering  the  same,  or  any  part  thereof.-— 36.  And  by  51  G.  3.  c.  124.  no  per- 
son thall  be  held  to  special  bail,  upon  any  process  issuing  out  of  any  court,  where  the  cause 
of  action  shall  not  have  originaUy  amounted  to  the  sum  of  15/.  or  upwards,  exclusive  of  any 
sadli  costs,  &c.  except  where  the  cause  of  such  acUon  shall  arise  upon  a  biU  or  note,  when 
there  shall  bo  special  bail  as  if  this  act  had  not  been  passed.     Tidd,  176.  181. 

(a)  1.  Where  there  is  a  certain  debl  to  the  amount  of  151.,  or  damages  to  that  amount 
which  may  be  reduced  to  -a  certainty,  as  in  assumpsit  or  covenant  for  payment  of  money, 
bail  is  of  course.  Barnes,  79,  80.  108.— >3.  So  for  a  forfeiture  in  the  nature  of  stipulated 
damages,  g:iven  for  the  breach  of  an  agreement.  6  T.  R.  13.  2  East,  409. — 3.  And  under 
a  cootract  of  barter,  if  one  party  will  state  no  account,  the  other  may  arrest  for  what  he  has 
fomished.  5  Taunt.  299.-4.  And  formerly  in  actions  of  trover  or  detinue.  6  Mod.  14. 
Str.  1192.  1  Wils.  23.  335.  Say.  53.  Cowp.  529.  Vide  2  Blk.  1018.  1  Wils.  335. 
Say.  Rep.  53. — ^5.  But  now  by  a  late  rule  in  all  the  courts,  no  person  can  be  held  to  special 
baU,  in  trover  or  detinue,  without  a  judge's  order.  9  East,  325.  1  Taunt.  203.— 6.  Bail 
cannot  be  required  on  an  affidavit  of  debt  for  goods  bargained  and  sold,  not  adding  delivered^ 
12  Eatft,  398. — 7.  Nor  in  an  action  founded  upon  the  prothonotary^s  allocatur  for  costs.  4 
Taunt.  705. — 8.  Nor  upon  a  policy  of  insurance  for  a  total  or  partial  loss,  without  an  ad- 
juttment  or  express  promise  to  pay  the  amount.  5  Taunt.  201.  1  Mars.  19.  21.  Vide 
1  M.  &S.  494.  Tidd,  175. — ^9.  Nor  on  a  contract  made  abroad  not  bailable  there.  1  B. 
leP.  138 10.  Nor  where  t)ie  legality  of  the  demand  itf  doubtful.    Forrest,  153. 

(•)  Vide  supra. 

(b)  1.  Where  the  damages  are  altogether  uncertain,  as. in  assumpsit  or  covenant  to  in- 
demnify, &C,  or  in  actions  for  a  tort  or  trespass,  thefe  can  be  no  arrest  without  a  special  or- 
der of  the  court  or  a  judge,  on  a  full  a^dayit  of  the  circumstances.  Barnes,  79.  80. 108,  9. 
61.  Fr.  Reg.  63.  Barnes,  76.-  Pr.  Reg.  66.  Ca.  Pr.  C.  P.  149 — 2.  Nor  is  it  usual  to 
grant  such  order^  tuiless  where  there  has  been  an  outrageous  battery  or  mayhem,  or  the 
defendant  is  about  to  qu^t  the  Idsgdom*    R.  M.  1654.  8.  9. 12.    Vide  2  East,  453.    2  B.  &: 

P.  282.  ^       , 
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so  BAIL. 

if  the  cause  of  action  doe8  not  otherwise  require  it.  Pr.  R.  74.  By  the 
st.  1 3  Car.  2.  2.  upon  an  arrest  by  attachment  of  privilege,  bail  may  be 
required  above  40/. 

So,  where  the  damages  are  uncertain  (c),  the  justices  at  their  discre- 
tion r*]may  grant  special  bail :  as,  in  battery,  if  it  appears  to  be  outrageous. 
Pr.  Reg.  72.     1  Sid.  276.  307. 

In  a  conspiracy,  or  false  imprisonment. 

In  slandering  of  a  title  ;  or  scandalum  magnatum.  Ray.  74.  2  Mod. 
215.     R.  3Mod.  41. 

In  other  action  upon  the  case.     Semb.  1  Sid.  276.     1   Lev.  39. 

In  covenant,  the  bail  shall  be  proportioned  to  the  breach  assigned.  I 
Sid.  63.  (c) 

So,  in  debt  upon  bond  for  performance  of  Covenants.  1  Sid.  63.  1  Sal. 
100. 

So,  a  prisoner  discharged  by  the  stat.  of  insolvent  debtors,  shall  find  spe- 
cial bail,  if  he  be  afterwards  arrested  for  asumabove  100/.  R.  Mod.  Ca.  301. 

So,  after  a  capias  in  zoithemam^  if  the  defendant  plead  non  cepit,  he  may 
be  admitted  to  special  bail.     Sak  581,  2. 

So,  if  the  principal  does  not  appear  at  the  return  of  the  process,  the  bail- 
bond  for  appearance  shall  not  be  discharged,  till  special  bail  be  given  to  the 
action.     1  Sid.  386. 

So  in  debt  upon  a  recognizance  of  bail,  special  bail  shall  be  given.  Per 
2  J.  2  Mod.  Ca.  237.  (rf) 

By  the  st.  12  Geo.  29.  in  an  action  above  10/.  the  plaintiff  shall  (e)  make 
affidavit  of  the  cause  of  action,  and  the  sum  sworn  to  shall  be  indorsed  on 
the  process,  and  the  sheriff  shall  take  bail  for  no  more.  (/) 

If  the  plaintiff  requires  special  bail,  he  ought  to  give  notice  of  it  to  the 
defendant's  attorney.     Pr.  Reg.  70. 

And  notice  by  bis  attorney  is  sufficient,  though  the  roll  be  not  marked. 
Pr.  Reg.  71. 

And  if  no  notice  be  given,  nor  the  roll  marked  before  common  bail  filed, 
special  bail  strictly  cannot  be  required.     Pr.  Reg.  73. 

And  the  marking  the  roll  was  only  to  shew  the  value  of  the  action,  which 
did  not  appear  in  the  latitat^  but  now,  since  the  st.  13  Car.  2.  2.  it  is  not 
necessary  ;  for  it  is  now  expressed  in  the  ac  etiam.     Pr.  R^.  74. 

And  now,  if  it  appears  by  the  ac  etiam  that  special  bail  is  required,  [*]the 


(c)  1.  A  party  cannot  be  arrested  and  held  to  bail  for  a  penalty,  but  only  for  the  sam 
secured  by  it.  6  T.  R.  217.  2  East,  409.— 2.  Or  the  damages  actually  sustained.  Barnes, 
109.  Say.  Rep.  109.  Doug.  449.  1  Taunt.  247.-^3.  Secus  where  the  penalty  is  in  the 
nature  of  liquidated  damages.  1  Wils.  63.  3  Burr.  1351.  1373.  Dougl.  449.  Vide 
Barnes,  86.  sed  Tide  Id.  108.-^.  Where  there  have  been  mutual  dealings,  the  balance 
is  the  debt.    4  Burr.  1996.  sed  Tide  2  Camp.  194.     5  Taunt.  259. 

((2)  1.  But  the  contrary  is  now  setUed.  Tidd,  174.— 2.  Nor  can  it  be  demanded  in 
debt  upon  a  bail.  R.  M.  8  Ann.  (c)  K.  B. — 3.  Or  replevin  bond.  1  Salk.  99.— -4. 
Whether  brought  by  the  sheriff  or  his  assignee.  6  T.  R.  336.  8  T.  R.  450.— 5.  Though 
after  judgment  had  against  the  bail  in  such  action,  defendant  may  be  arrested  in  an  action 
on  the  Judgment.     Butt  v.  Moore.     Tidd,  175.  n.     8  T.  R.  85. 

(c)  1.  This  clause  is  merely  dirtctory  to  the  sheriff;  and  does  not  avoid  the  bail  bond, 
where  there  is  no  affidavit  of  the  cause  of  action.  1  Burr.  330.  Sed  vide  2  N.  R.  202. 
Semble  contra— 2.  Or  the  sum  sworn  to  is  not  indorsed  on  the  writ.  Ibid.— 3.  Or  even 
where  the  bond  is  taken  in  a  penalty,  double  tha  sum  sworn  to.  2  Wils.  69.  1  Burr.  331. 
1  H.  K.  76.    2  B.  &  P.  109. 

(/)  1  •  It  is  nevertheless  the  practice  to  take  the  bond  in  a  penalty  double  the  sum 
sworn  to  and  indorsed.    Cas.  P.  R.  C.  P.  43.    Fort.  336.    Prac.  Reg.  C.  P.  67.  sed  vide 
3  Blk.  Com.  290*— 2.  And  the  sureties  thereon  are  liable  to  the  fuU  extent  of  the  debt  and 
costs,  not  exceeding  such  penalty,    2  Blk.  816.    X  H,  Blki  76.    Tidd,  228. 
[*32]  [*33] 
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defendant,  or  hia  attorney,  shall  give  notice  to  the  plaintiff,  or  his  attorney, 
of  the  names,  abode,  and  vocation  of  bis  bail.     Moa.  Ca*  24.  (g) 

After  notice,  the  plaintiff  has  20  days  to  make  exception  to  the  baiL 
Mod.  Ca.  24.     1  Sal.  98.(A) 


(jg)   1.  R.  M^  16  Car.  S.  K.  B.— S.  Formerly  the  defendants  attomej  was  required  to 
give  notice  of  bail  in  the  K.  B.  to  the  plaintiff  ^s  attorney,  before  it  was  put  in  R.  M.  7  Jac. 
I K.  B. — 3.  And  the  plaintifi  'a  attorney,  on  such  notice  being  given  to  him,  was  obliged  to 
attend  before  a  judge  to  accept  of  or  except  to  the  bail.     R.  M.  21  Car.  1.  K.  B.^^.  But 
notice  of  bail  is  not  now  given,  until   after  it  is  pat  in ;  and  thoagh  regularly  it  should  be 
given  before  the  time  for  putting  in  bail  is  expired,  yet  if  it  be  not  g^ven  in  time,  ttie  plain- 
tiff cannot  after  notice  regularly  take  an  assignment  of  the  bail*  bond.     Tidd,  250.— 5.  In 
the  C.  P.  where  bail  was  put  in  in  due  time,  the  defendant  formerly  was  not  bound  to  give 
notice  thereof  but  the  plaintiff  must  have   searched  in  the  filacer^s  book ;  thoagh  it  was 
otherwise,  if  they  had  not  been  put    in  in  due  time.     1  H.  Bl.  5S9«— ^.  But  now  notice 
most  be  given,   from   which  time  only  is  it  considered  as  put  in.     R.  E.  49  G.   3.  C 
P.    1  Taaat.  616. — 7.  The  form  of  the  notice  of  bail  in  town  is,  that  they  are  put  in.-^ 
8.  Or  if  taken  before  a  commissioner,  that  the  bail-piece  is  filed,  with  an  affidavit  of  the 
due  taking  thereof,  at  a  judge's  chambers. — 9.  Or  in  actions  by  original  in  K.  B.  or  C. 
B.  thai  the  bail  has  been  allowed  by  a  judge,  and  the  bail-piece  and  affidavit  are  filed 
with  the  filacer. — 10.  The  notice  in  either  case  should  be  properly  entitled, — 11.  And 
where  it  is  of  bail  put  in,  should  set  forth,  with  truth  and  certainty,  their  names,  degrees, 
or  mysteries,   and  places  of  abode,  that  plaintiff  may  have  an  opportunity  of  enquiring  af- 
ter them.— IS.  Bail  will  be  rejected  for  a  false  addition.    2  Taunt.  173. — 13.  But  the 
want  of  a  description  to  the  bail  in  the  notice   is  cured  by  excepting  to  them.     1  Taunt. 
Yl.  Id.  \a.  n — 14.  The  addition  of  manufacturer  is  sufficient.    3  B.   &  P.  549«~15.  A 
schoolmaster  maybe  described  as  a  gentleman.     5  Taunt.  759.— 16.  Where  ball  is  known 
by  the  addition  of  the  younger,  the  notice  will  be  insuffi^^t  unless  that  addition  be  given. 

5  Tskant,  854.    I  Mars.  386 17.  The  parish  "v^iel^t^^ey  live,  without  the  street  or 

ether  certain  place  of  their  residence,  is  too  vague.  Lofft,  72.  194. — 18.  Notice  as  of  Hat* 
ton  Street,  not  naming  a  parish,  sufficient.  Lofft,  418.— 19.  Description  as  of  Clapham, 
insufficient.  5  Taunt.  173. — 20.  Description  as  of  his  place  of  business  sufficient.  1  Price, 
400.— 21.  Where  the  description  of  the  residence  of  the  bail  is  too  general,  the  extent  of 
the  place  of  which  he  is  described,  must  be  represented  to  the  court  by  affidavit.  5  Taunt. 
&54.-— 2S.  If  the  bail  above  are  the  same  persens  as  were  bail  to  the  sheriff,  it  is  u- 
soally  BO  expressed  in  the  notice.  Tidd,  251. — 23.  The  notice  must  be  served  on  plaintiff 
or  his  attorney .^24.  And  service  on  a  plaintiff  whose  abode  is  unknown,  and  who  has  no 
attorney,  may  be  by  affixing  the  rule  in  the  prothonotary''s  office.  7  Taunt.  145. — 25.  In 
the  exdiequer  all  notices  must  be  given  and  received,  in  the  names  of  clerks  in  court ;  but 
in  a  case  of  bail,  the  court  will,  on  an  objection  founded  upon  this  rule,  give  further  time 
to  justify.      I  Price,  385. 

(A)  1.  Ill  K.  B.  the  exception  to  bail,  if  put  in  in  due  time,  should  be  entered  in  the  bail 
book  at  the  judge^s  chambers  by  bill,  or  in  the  filacer^s  book  by  origmal,  within  twenty  days 
after  notice  of  bail  pot  in  or  filed,  and  not  afterwards.  R.  M.  8  Ann.  reg.  2.  (a.)  K.  B.  R. 
E.  2  6.  2.  R.  B.     R.  M.  16  Car.  2.  K.  B.     1  Salk.  98.     6  Mod.  24.     2  East,  406.     R.  M. 

8  Ann.  reg.  2.  K.  B 2.  If  it  bo  not  entered  within  that  time,  the  bail  becomes  absolute,  and 

the  ball- piece  should  be  filed  by  the  defendants  attorney,  within  four  days  after  the  end  of 
the  twenty  days.  R.  M.  16  Car.  2.  K.  B.--3.  The  exception  being  entered,  notice  thereof 
should  be  given  in  writing  without  delay  to  defendant's  attorney.  K.  M.  8  Ann.  reg.  2.  (a.^ 
R.  £.  2  G.  2.  R-  E.  5  G.  2.  reg.  I,  7  T.  R.  26.  1  H.  Bl.  80.  106 — 4.  In  C  B.  it  is  a 
rale,  that  in  all  cases  of  exception  to  bail,  such  exception  should  be  made,  either  in  the  fila- 
cer's book,  or  in  the  bail-piece,  if  taken  by  a  commissioner,  before  it  is  transmitted,  and  after- 
wards above,  in  the  filacer^s  book,  or  on  the  bail-piece.     Cas.  Pr.  C.  P.  33.  55.    Barnes, 

101 5.     And  notice    of  the  exception  must  also  be  given  in  writing  to  the  defendant's 

attorney.     Barnes,  88. — 6.  By  the  rules  of  both  courts,  every  commissioner  is  required  to 
have  a  book  kept  purposely  for  entering  exactly  the  names  of  the  defendant  and  his  bail, 
and  of  the  plamliff,  as  it  is  in  the  bail-piece,  and  the  time  of  the  taking  thereof,  and  the 
name  of  him  by  whom  such  ball  shall  be  transmitted  ;  and  also  in  K.  B.  the  name  of  the 
attorney  for  the  defendant  $  and  the  plaintiff's  attorney  shall  be  at  liberty  to  repair  to  the 
commissioner's  book  for  the  names  of  the  bail,  to  the  end  that  he  may  inquire  of  the  suffi- 
ciency of  them  ;  and  if  they  are  found  insufficient,  he  may  except  against  them,  within  twenty 
days  after  the  said  bail  is  transmitted,  and  notice  to  th6  plaintiff  or  his  attorney  of  the  takmg 
•  thereof;  and  in  that  case  the  defendant  must  either  put  in  better  bail,  or  the  cognMsors  ol 
soch  baU  must  justify  themselves  in  open  court,  either  by  affidavit  taken  before  such  com- 
missioner that  took  the  said  bail,  or  by  oath  made  in  court,  or  before  one  of  *]»®  J"°5S?  *>* 
the  said  courts  retpectively.    R.  T.  8  W.  3.  reg.  3.  «.  4,  5.  K.  B.     R.  10  Mar.  5  W.  »  M.  s. 
4,  &  C.  P. 
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[*]Ifhedoe8  not  except  to,  or  does  accept  the  bail,  the  attot^ney  who 
put  it  in  shall  file  it  in  20  days  aAer  acceptance,  on  pain  of  405.  By  rule 
Trin.  13  Car.  2.  B.  R.     Vide  Rules  and  Orders  of  B.  R.  26. 

If  (i)  he  takes  exception,  the  defendant  must  {k)  justify  (/)  them  itt 
[*]court  (m),  or  change  them  (n)  within  a  convenient  time  upon   notice  ; 

(i)  If  bail  above  be  not  put  in  in  due  time,  thoy  mast  be  justified,  though  not  excepted 
to.     7  T.  B.  109.     7  East,  607. 

{k)  1.  GeneraUy  speaking,  bail  are  not  in  a  condition  to  make  any  motion  to  the  court 
until  they  have  jusltAod.  7  T.  R.  226. — 2.  And  when  excepted  to,  are  considered  as  no 
bail,  unless  they  justify.  7  E^st,  580. — 3.  And  if  they  do  not  justify,  court  will  order  their 
names  to  be  struck  out  of  the  bail-piece.  Say.  Rep.  58.  1  Wils.  337 — 4.  But  until  this 
be  done,  they  are  liable  to  be  proceeded  against.  Say.  Rep.  398,  9.  1  Taunt.  427.-^G. 
And  if  it  be  not  done  until  after  proceedings  have  been  had  against  them,  they  must  pay  the 
oosts  of  such  proceedings.     1  Blk.  462.     4  Burr.  2107.     7  Kast,  581. 

(I)  1.  In  K.  B.,  if  notice  of  exception  be  given  in  term  time,  the  defendant  shall  pro- 
cure his  bail  to  justify  in  four  days  exclusive  after  such  notice,  or  shall  add  other  bail,  who 
shall  justify  within  the  said  four  days  ;  but  if  such  exception  be  entered  in  vacation,  and 
notice  thereof  given  in  like  manner,  the  bail  put  in,  or  other  additional  bail,  shall  justify 
upon  the  first  day  of  the  subsequent  term.  R.  E.  5  G.  1.  Reg.  1.  K.  B.  R.  T.  3  &  4  G-.  2. 
G.  P. — 2.  In  C.  P.  bail  shall  be  perfected  within  four  days  after  exception  taken,  in  default 
whereof  the  plaintiff  shall  be  at  liberty  to  proceed  upon  the  bail-bond.  2  JI.  Bl.  35 — 
3.  And  of  these  four  days,  the  first  is  reckoned  exclusively,  and  the  last  inclusively.  2  11^ 
Bl.  35.  1  N.  R.  139. — 4.  Previous  to  the  justification  of  bail,  there  should  be  a  notice 
letting  forth  that  the  bail  already  put  in  will,  on  a  certain  day,  justify  themselves  in  open 
court,  or  that  one  or  more  will  be  added  and  justify  themselves  as  good  bail  for  the  defen*' 
dant.^.5.  And  if  the  bail  were  put  in  befor*^  a  commissioner,  that  they  will  justify  them- 
selves by  affidavit. — 6.  But  in  tW  C.  P  where  bail  are  regularly  put  in  and  excepted 
to,  the  defendant  need  not  describe  them  in  bis  notice  of  justification.  I  B.  &  P. 
335. — 7.  And  in  that  court  the  want  of  a  description  of  bail  in  the  notice  of  justifica^ 
lion  is  waived  by  the  plain  tiff  ^8  excepting  to  them.  1  Taunt.  17. — 8.  In  C.  B.  special  bail 
are  allowed  to  justify  themselves  in  open  court,  although  they  did  not  actually  become  bail 
before  the  time  that  notice  for  their  justification  was  delivered  to  the  plaintiff  ^s  attorney  er 
agent.  R.  M.  37  G.  3.  C.  P.  1  B.  &.  P.  660.  R.  M.  18  G.  3.  C.  P.  1  H.  B.  291.  con- 
tra.— 9.  It  is  held  that  they  may  even  justify  at  any  time  before  execution  issues,  though  fi- 
nal judgment  have  been  signed.  2  Mars.  374 — 10.  Where  bail  has  been  put  in  by  a  wrong 
name,  a  misnomer  in  the  bail-piece  may  be  amended.  1  B.  &  P.  31. — 10.  In  K.  B.,  where 
the  bail  already  put  in  intend  to  justify,  one  day^s  previous  notice  of  justification,  or  notice 
for  the  next  day,  is  deemed  sufficient,  unless  Sunday  intervene,  and  then  notice  must  be 
given  on  Saturday  for  Monday.  Tidd,  256. — 11.  But  where  other  bail  are  added  to  those 
already  put  in,  there  must  be  two  days  previous  notice  of  justification,  one  inclusive  tlic 
other  exclusive,  as  Monday  for  Wednesday,  &c.  Ibid.  9  East,  435 — 12.  In  C.  B.  two 
days  notice  must  be  given  as  well  of  justification  of  original,  as  of  added  bail.  Barnes,  82. 
88.  2  B.  &  P.  30. — 13.  And  Sunday  is  not  reckoned  a  day  for  this  purpose.  Ore  icon's 
case,  Tidd,  256.  n.  Imp.  K.  B.  199, 200.  Barnes,  303 — 14.  If  the  time  allowed  for  justify- 
ing expire  on  a  day  in  term  which  happens  to  be  Midsummer-day,  or  any  other  holiday 
when  the  court  does  not  sit,  the  notice  should  be  for  the  day  they  ought  to  justify,  to  prevent 
an  assignment  of  the  bail-bond  ;  and  the  bail  may  justify  the  next  day,  as  a  matter  of  course. 
Tidd,  257.-^15.  Where  bail  above  is  put  in,  and  exception  entered  in  vacation,  defendant^ 
attorney  in  K.  B.  must,  within  four  days  after  the  exception,  give  notice  of  justification,  for 
the  first  day  of  the  next  term  ;  or  plaintiff  may  take  an  assignment  of  the  bail  bond.  9  East, 
434.  J  Sel.  Pr.  164.— 16.  But  it  is  otherwise  in  the  C.  P.,  where  notice  of  justification  may 
be  given  at  any  time  in  the  vacation,  so  as  there  be  two  days^  notice  before  the  first  day  of 
the  next  term.  Barnes,  101. — 17.  And  in  that  court  two  days  notice  of  bail  is  not  required 
on  an  attachment,  but  reasonable  notice  is  sufficient.  2  Blk.  1 1 10. — 18.  So  where  bail  were 
put  in  in  time,  but  did  not  come  to  justify  pursuant  to  notice,  and  defendant*s  attorney  gave 
a  new  notice  for  the  next  day,  C.  P.  gave  the  bail  leave  to  justify,  in  payment  of  costs  of  the 
first  attendance.    M.  Cormick  v.  Foulgcr,  Tidd,  257.     Imp.  C.  P  287.     Tidd,  253.  257. 

(m)  The  justification  of  bail  is  either  in  person  or  by  affidavit.— >2.  Where  the  ball  are  put 
in  before  a  judge  in  town,  whether  by  bill  or  original,  they  must  personally  appear  in  court, 

or  by  consent,  before  a  judge  at  his  chambers.     6  Mod.  24.  R.  £.  5  G.  2.  reg.  1  (b)  K.  B. 3. 

And  in  order  to  justify  themselves,  must  swear  that  they  are  housekeepers  or  freeholders  and 
respectively  worth  double  the  sum  sworn  to,  or  1000/.  beyond  that  sum,  if  it  exceed  1000^ 
after  all  their  debts  are  paid,  or  over  and  above  all  debts  or  demands  due  from  them  to  any 
person  or  persons  whatsoever ;  it  not  being  sufficient  for  bail  to  swear  they  are  worth  a  cer* 
tain  sum  exclusive  of  their  debts.    4  Taunt.  70 1.--4.  Bail  put  in  before  a  commissioner  must 

[*34J  [»35J 


fVhat  baU  skaU  he  sufficient.  $$ 

for  the  court   reqaires  an  affidavit  of  notice,  but  there  is  no  set  time  for  it^ 
Mod.  Ca.  24. 
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justify  tbemselres  in  the  same  manner,  where  they  lire  in  London  or  Westminster,  or  withia 
ten  miles  thereof.  St.  4  &  5  W.  &  M.  c  4.  s.  2. — 5.  tiat  where  they  live  at  a  greater  distance^ 
they  may  be  justified  without  their  personal  attendance,  by  affidavit  dul^^  taken  before  tfatf 
commissioner  of  their  being  housekeepers,  &c.     Id.  s  ?.     it.  T.  8.  W.  3.  reg.  3L  s.  5*  R-  £. 
5  G.  t.  reg.  1  (b)  K.  B.^-6.  This  affidavit  is  usually  annexed  to  the  bail-t>iece,  and  a  copy  of 
it  delivered  to  the  plaintiff  ^s  attorney  at  the  time  of  fftving  him  notice  of  the  bail-piece  being 
filed ;  after  which,  if  an  exception  be  entered,  which  seldom  happens,  the  affidavit  mast  be 
produced  and  read  in  court,  as  a  justification  npon  ndtice  *givci!i  thereof,  and  an  affidavit  of 
the  service  of  such  notice.  *  Tidd,  267. — 1,  In  the  king^s  bench  where  the  4ame  persons  fire 
bail  in  more   act  ions  than  one,  it  is  sufficient  for  them  to  swear  that  they  are  worth  doable 
the  amount  of  the  sum  sworn  to  in  that  action.     Ibid. — 8.  But  in  the  common  pleas,  the  af- 
fidavit ou^ht  to  state  that  they  are  worth  double  the  amount  of  the  debts  in  all  the  kctioui 
wherein  they  offer  to  become  bail.    3  B.  ^  P.  39. — 9.  When  the  bail  are  t6  be  Justified  in 
court,  an  affidavit  must  be  made  of  the  service  of  notice  of  Justification,  and  delivered  to 
coaasel  in  the  kiag*s  bench,  or  a  serjeant  in  common  pleas.  With  instructions  for  him  to  move 
to  jastify  them.     Tidd,  267..— 10.  And  the  judge^s  clerk  attending  with  the  bail-piece  of  the 
filacer  with  his  bail-book,  they  kre  allowed  to  justify  as  a  matter  of  course,  unless  they  are 
opposed  by  counsel  vivaroce,  or,  if  taken  before  a  commissioner,  upon  cross  affidavits.  Ibid. 
—11 .  For  the  purpose  of  taking  the  justification  of  bail,  &c.  one  of  the  Judges  of  ttbe  court 
of  king's  bench  tits  during  term-time,  every  inoming  at  half-past  nine  o^clock,  and  lio  bail 
is  permitted  to  justify  after  ten  o'clock.      R.  T    35  6.  3.  K.  B.— 12.  And  in  the  C.  P.  it  is  A 
rale  that  bail  shall  jastify  at  the  sitting  of  the  court  only,  and  at  no  other  time,  excepting 
the  last  day  of  term,  when  bail,  who  may  have  been  prevented  froifi  attending  at  the  sitting 
oCthe  co^rl,  shall  be  permitted  to  justify  at  the  rising  of  the  court.     R.   M.  51  G.  3.    8 
Taunt.  559.— \3.  If  bail  justify  in  thJit  court  without  the  observation  of  counsel  instructed 
to  oppose  them,  the  court  will  not  require  them  to  come  up  again  and  justify  de  novo,    4 
T3tttnt.66S.'^l4.  The  common  grounds  of  opposing  bail  are,  first,  that  there  is  some  defect 
in  the  form,  or  irregularity  in  the  service,  of  the  notice  of  bail  or  Justification  ;  secondly,  that 
the  persons  offerea  are  not  personally  qualified,  or  allowed  to  be  bail  *,  and,  thirdly,  on  ao* 
count  of  then-  insufficiency  in  point  of  property.     Tidd,  268.— 15.  In  the  common  pleas,  it  19 
a  rule,  that  a  false  addition  to  the  name  of  the  bail ,  shall  be  considered  as  a  grodnd  of  rejec- 
ti^o.    2  Taunt.  173. — 16.  And  bail  by  affidavit  were  rejected  in  that  court,  on  the  groand 
that  one  of  them  was  described  in  the  notice  of  justification  as  A.  B.  generally ;  but  in  the 
affidavit  of  justification,  as  A .  B.  the  younger.     1  Mars.  386.— 17.  And  the  chief  qualificatioti 
in  both  courts  is,  that  they  should  be  housekeepers  or  freeholders  j  but  if  they  are  house- 
keepers, tha   rent  of  their  hoaaos   is  imniterial,    though  it  be    under  101. ;    not  is  it  neC- 
cisa^^y  that  they  should  have  been  assessed  to  the  poor's  rate. — 18.  In  respect  of  property, 
the  principal  gronnd  of  opposing  bail  is,  that  they  arc  not  worth  double  the  amount  of  the 
tnm  sworn  to,  or  one  thousand  pounds  beyond  that  sum,  if  it  exceed  1000/  after  payment  of 
all  their  debts.— 19.  Upon  this  ground,  bankrupts  may  be  objected  to,  Who  have  not  obtam- 
f  a  their  certificates ;  or  such  as  have  been  twice  bankrupts,  and  not  paid  15i.  m  the  pound. 
Mountain  v.  Wilkins,  Tidd,  268.— 20.  And  bail  have  been  rejected,  who  did  not  know  the 

defendant    Tidd,  268 21 .  Or  had  been  bail  before,  but  did  not  know  m  how  many  acUons, 

orfor  what  sums.     Lofft.  72.  194.— 22.  But  it  seems  that  the  circumsUnce  of  not  kuowJM 
the  defendant,  being  only  a  mark  of  suspicion,  maybe  explained  away.     Tidd,  268. -.-23. 
And  a  person  was  admitted  to  be  bail,  in  respect  of  mortgage  money  secured  on  an  estate  in 
Ireland      Ibid.— 24.  Where  the  bail  had  assumed  feigned  names,  the  court  of  common  pleas 
ordered  them  and  the  attorney  to  be  set  on  the  pillory.     1  Str.  384.-25.  And  "if  any  per* 
son  shall  acknowledge  or  procure  to  be  acknowledged  any  recognizance  or  bail  lia  the  name 
of  another  person,  not  privy  or  consenting  to  the  same  ;  or,  before  a  commissioner  shall  re- 
present or  Arsenate  another  person,  whereby  he  may  bo  liab  e  to  the  payment  of  any  debt 
or  dtma^esrhe  shall  on  conviction,  suffer  death  as  a  felon,  without  benefit  of  clergy.'^     21 
J^c    I    c  26      4  &  5  VV.  &  M.  c.  4.-26.  But  the  courts  will  not  vacate  the  proceedings 
a-ains't  the  party  personated,  until  the  offender  be  convicted.     T.  J6n.  64.     1  Vent  601.  3 
K^b   694.     L.U.  Rd.  445.-27.  Nor  can  a  conviction  take  place  until  the  ball-piece  be 
tiUd.     2  Sid.   90.— 28.  Bail  muy  be  asked  whether  they  have  not  been  m  the  piUory  for 
n^ri.irv      T    R     440.— 29.  And  where   a  man  who  had  offered  himself  as  bail  confessed, 
on  beinir  ex'amined  by  the  court,  that  he  had  forsworti  himself,  he  was  presently  adjudged 
u?l^^n^t«?ed    to   prison,  and   to  stand  upon  the  pillory  with  a  paper  mentioning  the 
ciu^  ^iT'"or  false  bail,"  and  to  be  brought  into  the  court  of  K.  B.  C.  P.  and  excheq- 
uerind  this  ur^n  his  confession  was  recorded  in  court  Without  other  prcJceedings  against  him. 
Cro  Car   14^-^30    But  if  bail  have  sworn  to  a  false  account  of  their  property  without  the 
Oro.  Car.  /^b.— ^  ^^   attorney,  the  plainUff  has  no  other  remedy  than  by  indictment 

Voi?. '11.  ^' 
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[*]0r,  by  consent,  the  defendant  may  justify  them  at  a  judge's  chamber 
Mod.  Ca.  24. 


JaitlQr  on  account  of  a  defect  in  the  notice  of  bail  or  of  justification,  the  courts,  as  a  fa- 
TOUTi  will  in  general  allow  them  further  time  to  justify.    LojBft.  72.  187.     Tidd,  269.  et  vide 
1  B.  &  P.  660.— 32.  Unless  it  be  on  a  habeas  corpus  or  writ  of  error,  in  which  case,  on  ac- 
count of  the  delay,  this  indulgence  is  not  granted.     Tidd,  269. — 33.  And  where  bail  were 
put  in  in  time,  but  did  not  come  to  justify  pursuant  to  notice,  and  the  defendaut^s  attorney 
gave  a  new  notice  for  the  next  day,  the  bail  were  permitted  to  justify  on  payment  of  the 
costs  of  the  first  attendance.    M^Cormick  r.   Foulger,  Tidd,  269.     Imp.  C.   P.  185.^34  • 
But  where  bail  are  rejected  on  account  of  some  personal  insufficiency,  the  courts  will  sel- 
dom aUow  further  time  to  add  and  justify  others.     Tidd,  270. — 35.  In  the  king's  bench, 
irhen  a  motion  is  made  for  further  time  to  justify  bail,  it  must  be  supported  by  an  affida- 
yit  of  the  special  facts  alleged  in  Excuse  of  the  bail  not  attending  at  the  time  mentioned 
in  the  notice  of  justification  ;  or  in  case  further  time  be  giren,  upon  suggestion  of  coun- 
•el,  then  the  bail  shaU  not  be  permitted  afterwards  to  justify,  unless  at  the  given  time 
0adi  an  affidavit  be  produced  as  before  described.     Ibid. — 36.  It  is  a  rule  in  that    court 
that  where  there  have  been  three  notices  and  two  changes  of  bail,  they  shall  not  be  al- 
lowed to  justify,  until  the  plaintiff  has  been  paid  his  costs.  Tidd,  270. — 37.  And  in  the  com- 
inon  pleas,  bail  were  not  permitted  to  justify  till  the  costs  of  a  former  opposition  were  paid  ' 
lo  the  plaintiff,  though  the  defendant  was    in  custody.     1  Taunt.  57. — 38.  If  the  bail 
do  not  justify  at  the  time  appointed,  and  no  further  time  be  given,  they  are  said  to  be 
out  of  court.     1  Cromp.  66»    7  Mod.  50.<— 39.  Though  bail  who  had  been  rejected,  are  still 
competent  to  render  the  defendant  in  the  king's  bench,  so  long  as  they  remain  on  the  bail- 
piece.     Tidd,  270.— 40.  Though  it  is  otherwise  in  the  common  pleas.     Ibid.— 41.  When 
the  bail  are  allowed,  a  rule  or  order  of  allowance  should  be  drawn  up,  with  the  clerk   of 
the  rules  in  the  king  s  bench,  or  secondaries  in  the  common  pleas,  and  a  copy  of  it  served 
cm  the  plaintiff's  attorney,  even  though  he  has  opposed  their  justification.    4  T.   R,  493. 
S  B.  ^  P.  341.     3  M.  &  S.  145.— 42.  After  which,  the  bail-piece  in  the  king's  bench  should 
be  obtained  from  the  judge's  chambers,  and  filed   with  the  masters.     Tidd,   270. — 43. 
This  should  regularly  be  done  the  same  term  in  which  they  were  allowed.     R.  H.  1650. 
reg.  3.  K.  6.^—44.  And  in  filing  the  bail  in  that  court,  it  should  be  observed,  that  every 
bail  taken  on  or  before  the  continuance  day  is  a  bail,  and  to  be  filed  in  the  preceding  term, 
and  ovary  bail  taken  after  the  continuance  day  is  a  bail,  and  to  be  filed  of  the  subsequent 
term  ;  but  where  new  bail  are  added  to  other  bail  taken  on  or  before  the  continuance  day, 
fhe  new  bail  shaU  be  taken  and  filed  as  of  that  term  in  which  the  first  bail  was  put  in.     R . 
H.  5  G.  2.  reg.  1.  (b)  K.  B.     Vide  1  Salk.  100 — 45.  If  bail  has  been  improperly  allowed, 

the  court  wUl  set  aside  the  rule  of  allowance.    Tidd,  271 46.  The  bail  piece  being  filed 

in  the  king's  bench,  or  bail  perfected  in  the  common  pleas,  an  entry  should  be  made  of  the 
recognizance  on  a  roU  called  the  recognizance  roll,  which  should  be  docketed  and  car- 
ried into  the  treasury  chamber.  Ibid. — 47.  And  this  should  regularly  be  done  before 
any  proceedings  are  had  against  the  baU,  or  at  least  before  they  are  called  upon  to  plead. 
Ibid.— 48.  For  otherwise  they  may  plead  nul  liel  record,  and  if  the  recognizance-roll  be 
not  carried  in  tUl  afterwards,  it  seems  that  they  may  withdraw  their  plea,  and  the  plain- 
tiff must  pay  the  costs  of  it.  Ibid.— 49.  In  the  K.  B.  the  recognizance  of  bail  by  bill  is 
entered  by  the  plaintiff's  attorney  after  the  declaration,  with  a  memorandum  of  the  term  it 
fa  of.  Ibid. — 60.  But  by  original  it  is  entered  by  the  filacer  after  a  recital  of  the  process. 
Ibid. — SU  And  if  m  a  jomt  action  against  two  defendants,  the  recognizance  of  bail  be 
^tered  by  mistake  in  an  action  against  one  only,  and  the  plaintiff  after  two  writs  of  scire 
fKcitu  agamst  the  bailj  and  nihtl  returned  to  them,  sign  judgment  against  the  baU,  and 
^  ^'iS  c^^S^^^  *?•  ^"'*  ^'^^  "®*  ^*^«  *^«  judgment  and  execution  for  irregularity. 
IJAA^\'*^haJ^^  common  pleas,  the  filacer  enters  the  recognizance  on  the  roll, 
and  dockets  it.  Tidd,  271—63.  And  where  the  plaintiff  was  called  by  a  wrong  name  in  the 
recognttance-roll,  that  court  would  not  rectify  the  mistake,  but  gave  judgment  for  the  de- 
fendants on  an  issue  of  nul  liel  record.    3  Taunt.    263.-54.  Bo  they  would  not  amend 

t^n!I^?l^ii!'I^'?''' ^^r^^^'""?  1?^  plaintiff's  name  in   the   recognizance,  without  the 
consentof  thebaU,    6Taunt.  814.^66.  But  in  scire  facias  against  bail  in  that  court,  if 


f^Jk^eHir^tc^^^^^^^^^^^^^  -^  tak.^  ,,  order  for 

[*36] 
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[*]So  in  vacation  for  necessity  ;  but  then  he  ou^t  aftenrarda  to  jostify 
them  in  court  the  next  term.     Mod.  Ca.  24.(o)  r  •    an 

So  in  error,  the  defendant  ought  to  except,  and  give  notice  thereof  u  20 
days  ;  and  the  exception  shall  be  entered  with  the  clerk  of  the  errors. 

Mod.  Ca.  230.  „   ,   r^     oon 

And  he  shall  also  serve  a  rule  before  execution.    Mod.  Ca.  330. 

[*](K5.)  Remedy  for  insufficient  baU. 

By  the  st.  23  H.  6.  10.  if  the  sherifF  returns  a  cepi  corpus,  or  niiiiU  *e, 
he  shall  have  his  prisoner  at  the  return  day,  as  before  the  act. 

And  if  he  has  not,  the  sheriff  shall  be  amerced  by  the  court,  upon  a  rule 
ajyen  to  bring  in  the  body.     Compl.  Att.  311.     1  Sa'- 99-    ,    ,    ..        .. 
^  The  first  amerciament  shall  be  40*.,  and  if  he  has  not  the  body  then,  (he 
plaintiff  shall  have  an  habeas  corpus.    Comp.  Att.  31 1 .        

If  be  does  not  return  the  habeas  corpus,  he  shall  be  amerced.    Comp. 

tf  he  returns  langmdus  in  persona,  the  plaintiff  shall  have  a  JucM  teem* 

'1ft"f2Jfm;ke?dXur-t?l  amerciaments  shall  be  encreased,  and  r^ 
pelted  /oJir^Ue*,  and  shall  be  estreated  into  the  ciown^ffice,  and  .o 

iato  the  exchequer.     Comp.  Att- 311.  ^i.  j.„t;B-A  tKpn>  shnii 

\i  there  be  an  exception  to  the  bail,  and  they  be  not  justified,  there  sbaU 

he  an^n^ament  a^inst  the  sheriff;  notwithstai,d.ng  the  ba^. 
Though  the  bail  to  the  sheriff  be  offered  to  the  court.    Per  Holt,  Mod. 

Ca.  I22.(/>)  ^^^^^^^ 

oot  of  ^f  hi.  majesty's  court,  of  "^J*  f 'r^«»^^**J',S^^d  i^  bo  lawful  for  such 
•d  ordetainod  Iheroon  after  the  return  "^ '"^  P"ff^t^e^"^.„  to  the  attorney  for  the 
defendant,  in  Tacation  Umo  only,  »"^  °P°"  4'"  °?*|^^' v^l  "ie  letter  of  the  .tatuU  or 
niamtiiror  plaintiff,  in  such  Pr>"" «?  P"*  "  ^^^S  MriT«by  the  . tat.  4W.*M. 
dude,  the  ^wer  of  putting  in  ^«I  b?f«  »  C"«  ^y  »^e  of  tt.  justice,  or  baion.  of  tb« 
a<.t.S45 ;  ind  h>o  ob.erTat.on. '»  J'^/*' -^^^i^Srw^Lay,  if  he  Aall  thinkfit,  tte/eupoB 
court  oQt  of  which  .uch  procew  Aall  ''a^  "'"'?Ji7'°^  i^l  further  order  .uch  defendant 
«d.r  arule  to  i..ue  for  the  »n<>'fV''=2?5;f";„^'^^^^^  according  to  the  pw«- 

to  be  di«*aiged  out  of  cu.tody,  by  wnt  "*  »"J^"~^  .  ^  4<,„,  y,y  an  order  of  court  u» 
tiee  of  Mchlourt,  in  like  manner  "  *^,3*A*  ^tod^^^  thU  rtatute.baH  abore  mu.t  b. 
term  tiiDe."-2.  To  <««*?'S« ? "^l"*!?* "veX Srp^^  attorney  in  the  ^^^i 
put  in  before  a  judge,  and  noUce  "''^f^ff ''"the  bSSriU  ju.tify  themwlrei  ona  certom 
Ser  which  another  notice  A°5l<»l'*|';*°il^*inf  TeX^^  of'.uch  notice  ,  and  whea 
day  at  a  judge's  chamber.,  and  »»^,'l*;2lr  *rile  to  bt  drawn  up  for  their  allowance,  wid 
the  bail  hare  jurtified,  the  judge  wiU  or*"  *  "JL*  Jt.  *  hai,  or  for  a  writ  of  .uper.edea« 
STttSdUcha^e  of  the  defendant  U  m  cu.tody  of  *«  mart»i,  or^i^  ^^         a  rule  being 

t^iLe  if  in  co.tody  of  the  A'riffo'.'rr^X  i  ^  ,««^<^«*  "^  ^  ^-  ^''^^''f^Jf* 
teiwn  up  by  the  clerk  of  the  rule.  »  «»•  ^;J;i°[oX  rfieriff  or  warden,  the  defead^t 
„aeTMdia»  iaiued  when  necessary,  SS^/«ly"^i.Jr  «•  273.  ^     ^     ,,. 

^Sf^dlecharged  out  of  cu.^y.  J^^'£tJ'2^'dlIs*tirfled  ^"H  the  baU  teken  by  ti^ 
(9\  1.  If  there  be  no  bail-bond,  or  tne  P*»*""*V  .       ^-^y^    n,  P.  2I.  R.  M.  6.  ».  *•>*/• 

^:    i  Wfli.  2«3.    waiiWM  T.  Jacqu..,  Tidd,  8W.-5.  bo  rt  na  ^^^^^  ^^^^^ 
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ffheriff  appoint  &  special  bailiff  to  arrest  the  defendaQt,  at  the  request  of  the  plaintiif  or  hU 
agent,  he  canaot  be  ruled  to  return  the  writ.  2  Blk.  952.  4  T.  R.  nO. — 6.  But  ho  is  not- 
withstanding responsible  for  the  safe  custody  of  the  defendant  afte*  the  arrest  made.  8  T. 
Jl.  :>0  ;  et  vide  2Eap.  591.— r7.  The  rule  to  return  the  writ  is  a  side  bar  or  treasury  rule, 
■whlrh  »  xpires  in  four  days  after  service  in  London  or  Middlesex,  and  in  six  days  in  any 
other  city  or  county.  R.  T.  6  G.  3.  K.  B.  3  Burr.  1921.  R.  M.  6  G.  2.  K.  B.— 8.  In  K.  B. 
it  is  obtained  from  the  clerk  of  the  rules  ;  and  usually  taken  out  on  the  return  diy  of  the 
writ  by  bill,  or  quarto  die  post^  by  original,  in  order  that  it  may  keep  pace  with  the  time  to 
put  in  bail ;  but  it  cannot  regularly  be  taken  out  before,  though  dated  on  the  return  day,  or 

guario  die  post,  by  original.     J  T.  R.  55^.    2  East,  242.     Tidd,  296 9.  In  the  C  P.  the 

sheriff  |iad  formerly  in  all  cases  six  days  after  service  of  the  rule  to  return  the  writ.  R,  H. 
8  G.  I.   C.  P. — 10.  But  the  time  for  returning  it  in  town  causes  was  afterwards  reduced  to 

ibur  days,  so  that  now  it  is  the  same  in  both  courts.     R.  H.     7  G.  3w  C  P.     Barnes,  494 

31.  The  rule  to  return  the  writ  is  obtained  from  the  secondaries  in  the  C.  P.,  and  usually 
taken  out  on  the  first  day  of  term,  where  the  process  is  returnable  on  the  first  return  ;  or  if 
returnable  on  the  second  or  any  subsequent  return,  it  may  be  taken  out  on  the  return  day. 
•f  the  process,  being  the  periods  from  which  the  time  for  putting  in  bail  is  reckoned.  Tidd, 
297 — 12.  But  by  20  G.  2.  c.  37.  a.  2.  no -sheriff  shall  be  liable  to  be  called  upon  to  make 
a  return  of  ^ny  writ  or  process,  unless  he  be  required  so  to  do  within  six  months  after  th  e 
expiration  of  his  office — 13.  Upon  which  statute  it  has  been  holden,  in  case  of  sheriffs,  that 
the  months  are  lunar  months  ;  that  the  day  of  the  sheriff's  quitting  his  office  is  to  be  reck^ 
cned  as  one  ;  and  tiiat  the  sheriff  cannot  be  ruled  to  return  the  writ  after  the  expiration  of 
Vf  ^^^^\^<^^%^  requested  before.  Dougl.  463.  2  Saund.  47.  m.  2  T.  R.  1.-, 
14.  me  rule  to  return  the  writ  being  intended  to  bring  the  sheriff  into  contempt,  must 
toe  person^ly  served  upon  the  sheriff  himself,  or  his  under-sheriff.  Ca.  Pr.  C.  P.  123. 
rr.  Keg.  381. — 15.  Except  in  London,  Middlesex,  and  Surrey,  where  service  on  the 
deputy  seccmda^  of  the  compters,  sheriff's  deputy,  or  under  sheriff's  agent  in  town, 
{•]i8  deemed  sufficient,  Dougl.  420.  3  T.  R.  351— 16.  In  K.  B.  where  thi  rule  expires 
in  yacation,  t»ie  "benff  need  not  return  it  till  the  first  day  of  the  ensuing  term,  and  has  the 

whole  of  that  day  to  file  his  return.     5  East,  388.     1  Smith,  427 17.  But  in  the  C.  P. 

ro^l*!!*  w*  ♦•I?*!         *-^!  *'P^®'  '"  vacation,  the  sheriff  must  file  U  at  the  return,  and 

Itl'rn  \i  \o  A  T^u  .t  "^'^'1^  ^^*°»  Tuled  to  retum  the  writ,  either  does  or  docs  not 
Ja  m?iri  kITI!;  ,i  *  Ti?*'''*  ^^  ^''i*  "  executed  by  the  old  sheriff  while  in  office,  he  ought 
™,  !„fn  offi.  w  *^^  »*'°*^' *°d  hand  such  writ  and  retum  over  to  the  new  sheriff  who 
!lH  fhV^ffi  ?f  !u^  ^*  "Si™  ^^^  »  *^^  '"^*^  '^^^  sheriff  will  return  the  writ,  with  the 
^^tl5lV^^^^^^^  ^ft"  arresting  a  defendant,  suffer 

eaBe  TfS^;  fiXd  ^^^r^fu  ^®v^*  ^^^''^^  **^*^  return  day,  he  is  answerable  for  \he  es- 
^J?n.r«ffiH!!i;  «n;  ;  ^^^T  ^  °°  '**"™  **  "  *  contempt,  for  which  the  courts,  on  a 
llZl^^JftZlj^^  """^  attachment,  R.  M.  6  G.  2.  K.  B.-21.  And  this  is  the  con- 
^   B^tJy.Jrr^    t'""^^^^^^  ^^*^.  '^""^  "^  ^^^1  ^  *b«  P'««°t  one.     Dougl.  464.-* 

4h;  ^.'f  r.  T  I  '^!u'^'  fu  ^I'?^  '"'^^  <^  ^^^""^  a  ^"^  gave  notice  to  the  plaintiff  that 
p^clelras  If'L*"^^^^^^  '^^d  '"^^'"^^  plaintiff^should  have  . 

Cwnt  iMu/d  •l^^^^^^^  "''*  "'■'^'  *"^  **>^  *^°"rt  of  C.  P.  set  aside  an  at- 

tacnmenl  issued  against  the  sheriff  for  not  returning  the  writ,  1  Marsh  289—23  TUa 
wnt  should  regu  any  be  returned  by  the  sheriff  on  thf  day  on  which  th"?ulffo^^^^^ 

aV;  *'rM*S2S  3'k"r  '^IVV'^U''^''''^  maymo^eforan  attachment  on  U^ep"^^ 
la^^  dav  nr/im^'A^  ^  7'  ^-  496.^24.  Or  in  the  K.  B.  if  the  rule  expires  on  the 

Ea  t  Si  ills  And^hl  rT'f  ^^Ik*°  attachment  at  the  rising  of  the  court  on  that  da^J!  11 
■vast,  ovi — ^*5.  And  the  rule  for  the  attachment  s  regular,  though  the  sheriff  makf»  hiH  r«. 
^jrn  on  a  subsequent  day  in  vacation,  before  he  is  actuaUy  sei^tfd  wUh  t^e  r"le      Ibkl^ 

;^equ,red  to  .ndo«e  on  every  writ,  on  what  day,  and  at  what  hour  the  same  was  filed      R 
.Wk     .u  wu    ?.  i.    3  T.  R.  787.— 27.  The  sheriff  »s  reiuTnio  ^  capias  ad  rewotidendum  in 

thtut  er-cl%fil^^  \lTu  \""^^?  ""''  ^^"^^^^^^'  °^  '^^'  he  has  taken  C-anTn 
bywavo^^^^^^  or  in  custody,  to  answer  the  plaintiff,  ^ 

«21  .?^^^l  u   ^'-    u**  ^V*  V"^  ^^  <^ead,  or  that  he  has  escaped,  or  been  rescued   or  that 
\hl  rV^^L'tH  .^"*^*!?^^i  t^™  «'  delivered  him  over  to  anitheV  custoVby  dIrecUon  of 
1^^  4fG'3  ;:"46V2 ';n'^^^^^^^^^        ".L'"'  i?^  .'/^'  't'''  ^"^^^^^^^^  from'lhYarJ^lf  Zer 
with  ten  ;<;undtVad%u^^^^^^^  t"%M5'299  ^' ^S^IIS'TT  I*^^  "^ 

has  taken  ^e  deffnd'^nt  anF^t^htm to^^^^^^^  Aa6eo,  where  he 

yrrn.     l.iid.  i..  r.  22.     Noy,  39.     1  Mod.  228.     2  Mod.  178 30.  But  where  the  sheriff 
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inaHbedy,  the  baniffof  yrhich  has  the  execation  and  retarn  of  Writs,  it  is  usual  for  the  she- 
riff  to  return,  that  he  has  made  his  maudate  to  the  bailiff  of  the  liberty,  who  has  i^iyeo  him 
so  auswer,  or  has  returned  that  the  defendant  is  not  found  in  his  bailiwick,  or  that  he  has 
taken  the  defendant  and  has  him  ready.  Off.  Bre.  916.  Ret.  Bre.  168,  9. — 3:2.  In  the  first 
case  the  plaintiff  is  entitled  to  a  non  omittas  by  the  st.  Westm.  9.  c.  39.  Gilb.  C.  P.  96. 
1  Barnard  K.  B.  289.  9  East,  330 — 33.  In  the  second,  if  the  return  be  false,  the  bailiff  is 
liable  to  an  action  ;  the  sheriff  not  bein^  answerable  at  common  law,  for  the  false  retom  of 
the  tailiff.  Gilb.  C.  P.  30. — 34.  In  the  last  case,  the  ancient  mode  of  proceeding  was  by 
iuiringa*.  GUb.  C.  P.  31.  Brownl.  Brev.  Jud.  35.-35.  But  it  seems  the  plaintiff  may 
DOW  be  called  upon  by  rule  to  bring  in  the  body.  2  T.  R.  5.-36.  If  the  bailiff  make  an  in- 
fofficient  return,  he  is  liable  to  be  amerced  for  it,  and  not  the  sheriff^  by  st.  ^  H.  8.  c.  24« 
Gilb.  C  P.  30.— >37.  Upon  the  sheriff^?  return  of  ce;it  corpus  tt  paratum  /lafreo,  if  bail  abore 
be  not  duly  pat  in,  or  if  put  ta  and  excepted  to,  they  do  not  justify  in  due  time,  the  plsdntiff 
has  his  election,  either  to  take  an  assignment  of  the  bail  bond,  or  to  proceed  against  the 

sheriff  by  ruling  him  to  bring  in  the  body.     Gilb.  C  P.  20 38.   And  if  there  be  no  baU- 

bond,  or  the  plaintiff  be  dissatisfied  with  the  bail  taken  by  the  sheriff,  it  u  usual  and  neces- 
sary tn  the  king^s  bench  for  the  plaintiff  to  rule  him  to  bring  in  the  body.  2  Sannd.  6 1  •  e.— 
39.  This  is  a  lour  or  six  day  rule,  and  should  be  served  in  like  manner  as  the  rale  to  return 

the  writ.    JL  M.  6  G.  2.     R.  T.  6  G.  3.    3  Burr.  1921.     R.  H.  7  G.  3.  C.  P 40.  In  the 

K.  B.  it  is  obtained  from  the  clerk  of  the  rules  ;  but  in  the  C.  P.  it  is  given  by  the  filacer 
who  [*]istaed  the  process  on  a  note  or  extract  of  the  writ  and  return  from  the  euatos  bricium^ 
alter  which  the  rule  is  drawn  up  by  the  secondaries  and  served.  R.  T.  2  W.  Ic  M.  reg.  1* 
C.  P.  Imp.  C.  P.  205.  210.  21 1 — 41.  And  there  should  be  no  delay  in  giving  the  rule.  7 
T.  YL  452.  et  vide  3  B.  &  P.  151.  9  East,  467 — 42.  The  intent  of  this  rule ,  where  the  de- 
iendant  is  not  in  custody,  is  to  compel  the  sheriff  to  put  in  and  perfect  bail  above.  R.  M. 
6  G.  2.  (a)  K.  B.  1  Wils.  262.  1  H.  Bl.  233, 234. — 43.  And  it  cannot  in  general  be  taken 
on\  until  Ibe  time  for  putting  in  bail  has  expired.  5  T.  R.  479.  8  East,  525.  Spicer  ▼• 
UnncV,  T'ldd,  %l.  Imp.  C.  P.  212.  2  H.  B.  276.  1  Price,  3.  103.— 44.  In  K.  B.  where 
the  role  to  return  the  writ  is  given  on  the  return  day,  a  rule  to  bring  in  the  body,  dated  on 
the  day  of  the  return  by  the  sheriff  of  cepi  eorputy  though  issuing  afterwards  in  the  vacation, 
lairregalatr  2  East,  241.-^5.  But  where  the  writ  in  a  count  ry  cause  was  returnable  on 
the  first  of  June,  and  the  sheriff  was  ruled  to  return  it  on  the  s  econd,  and  on  the  eighth  he 
leturaed  cepi  corpus^  upon  which  the  plaintiff  on  the  same  day  served  him  with  a  ttile 
to  bring  in  the  body,  and  on  the  fifteenth  obtained  an  attachment,  the  court  held  the  pro> 
ceedings  regular ;  although  it  was  objected  that  the  sheriff  had  all  the  eighth  to  return  the 
writ,  and  consequently  that  the  rule  to  bring  in  the  body  should  not  have  been  served  till  the 
ninth ;  for  in  this  case,  the  time  for  putting  in  bail  had  expired,  before  the  service  of  the 
rale  to  bring  in  the  body.  Parker  v.  Wall,  Tidd,  301.  Goodwin  v.  Montague,  lbid.~- 
46.  Agreeably  to  which  it  is  now  settled,  that  in  all  cases  where  the  time  lor  putting  in 
bail  has  expired,  the  sheriff  may  be  ruled  to  bring  in  the  body  on  the  same  dWf  that  he  re- 
tains etpi  eorpuM,     Rox  v.  Sheriff  of  Middlesex,  Tidd,  302 47.  tn  the  C  P.  where  a  rule 

te  bring  in  the  body  expires  on  the  last  day  of  term,  the  plaintiff  is  at  liberty,  at  the  rising 
<yr  the  court  on  th^t  day,  to  move  for  an  attachment  for  not  bringing  into  court  the  body  of 
the  defendant ;  and  such  attachment  may  be  accordingly  issued  on  the  following  day,  pro- 
Tided  bail  shall  not  then  be  perfected,  or  the  defendant  rendered  in  their  discharge.  R«  T. 
38  G.  3.  C.  P. — 48.  When  the  sheriff  is  called  upon  to  bring  in  the  body,  he  must  either 
bring  it  into  court,  pames,  392. — 49.  Or  put  in,  and  perfect  bail  above,  within  the  time 
allowed  himbysthe  rule.  1  Wils.  262.  R.  M.  6  Geo.  2.  (a)  K.  B.  2  Saund.  61.  e.--50. 
Otherwise  it  is  a  contempt  for  which  the  courts  will  grant  an  attachment,  on  an  affidavit  of 
the  service  of  the  rule,  and  that  no  bail  has  been  put  in,  or  that  bail  has  been  put  in,  but  not 
perfected.  Tidd,  302. — 51.  And  where  two  sheriffs  had  been  ruled  to  bring  in  the  body, 
and  then  one  of  them  died,  the  court  granted  an  attachment  against  the  surviving  sheriff 
only.  Willie  v.  Benwell.  Tidd,  302.--52.  But  the  contempt  is  not  incurred,  till  the  day 
is  past  on  which  the  rule  to  bring  in  the  body  expires  •,  for  the  sheriff  has  the  whole  of  that 
day  to  bring  it  in,  and  therefore  an  attachment  cannot  be  moved  for  till  the  next  day.  Rex 
T.  Sheriff*  of  Essex,  cited  in  7  T.  R.  52«.  8  T.  R.  464 — 53.  And  after  the  defendant  has 
•orrendered,  an  attachment  against  ^the  sheriff,  for  not  bringing  in  the  body  is  irregular, 
thoorh  the  surrender  be  not  made  until  after  the  rule  for  bringing  in  the  body  has  expired. 

Tidd,  302 54.  InK   B.  the  plaintiff  may  move   for  an  attachment  against  the  sheriff  at 

any  time  after  the  expiration  of  the  rule  to  bring  in  the  body  ;  and  if  the  attachment  be  ob- 
tained before  the  service  of  the  rule  for  the  allowance  of  bail,  the  sheriff  is  fined.  Tidd, 
303._55.  But  in  the  C-  P.  and  exchequer,  though  the  rule  to  bring  in  the  body  has  expired, 
yet  if  the  defendant  justify  bail  before  the  attachment  against  the  sheriff  is  moved  for,  it  is 
in  time  to  prevent  the  attachment,     1  H.  Bl.  9.     1  Price,  103. ;  et  vide  1  B.  &  P.  325.    9 

XokMi.  468 56.  And  that  court  will  never  allow  any  advantage  to  be  taken  of  the  prionty 

of  motion'on  the  same  day.  Ibid.  2  B.  &  P.  38. ;  et  vide  I  B.  &  P.  834 ^57.  There- 
fere  if  bail  be  brourbt  up  on  the  same  day  on  which  an  atUchment  has  been  obtained  against 
thesherifl:  the  coort  will  permit  them  to  justify,  and  set  aside  the  attachment.  Ibid.— 58. 
Bat  the  plaintiff  in  9««^  <^*»«  "  entitled  to  the  costs  pf  preparing  to  more  for  the  at* 
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iachment.    Ibid.    3  B.  &  P.  603.-^59.  So  if  the  plaintiiT  too  has  incurred  the  costs  of  iti- 
atractinup  counsel  to  move  for  an  attachment,  before  the  defendant  gives  notice  of  his  sur- 
render, though  he  surrender  before  the  attachment  is  actually  obtained,  C.  P.  will  order  the 
costs  of  those  instructions  to  be  paid  by  the  defendant,  upon  sotting  aside  the  attachment. 
1  Taunt.  56.— 60.  In  counties  palatine,  the  attachment  or  other  process  of  contempt,  issues 
i^inst  the  partv  who  is  in    fault. — 61.  As   against   the    chancellor  of  Lancaster. — 62. 
The  bishop  of  Durham^     1  Sid.  92 — 63.  Or  the  chamberlain  of  Chester..— 64.  Or  their 
officers.     Andr.  19 J.  and  see    Dougl.    749.     3  East,    131. — 65.    If  they  refuse  to  make 
a  mandate  to  the  shcritf,  or  to  return  the  writ  into  court,  after  he  has  made  his  return  to 
them.— .66.     Or  against  the   sheriff,  if  he  will  not  return  his   mandate,  or  bring   in  the 
body  of  the  defendant,  pursuant  to  his  return  of  cepi  corpus,     Tidd,  303. — 67.     It  was 
ibrroerly  usual  in  the  K.  B.  to  proceed  against  the  late  sheriff,  for  not  bringing  in   the 
body  by  distringas,     Traxe,  144.  145.    2  Lit.  Pr.  Reg.   510.     5  Burr.  2726.  Dougl.  464. 
-—68.    But  now,    by  rule  of  that  court, .  where  any  sheriff,    before  his  going  out   of  of- 
fice^  [*J8ha11  arrest  any  defendant,  and  a  cepi  corpiu  shall  afterwards  be  returned,  he  shall 
and  may,  within  the  time  allowed  by  law,  be  called  upon  to  bring  in  the  body  by  a  rule  for 
that  purpose,  notwithstanding  he  may  be  out  of  office  before  such  rule  shall  be  granted.     R. 
T.  31  G.  3.  K.  B.     4  T.  R.  379.-69.  A  similar  practice  has  also  obtained   in  the    C  P. 
Barnes,  102. — ^70.  And  in  that  court  a  sheriff,  who  is  ruled  on  the  last  day  of  term,  but  goes 
out  of  office  before  the  next  term,  is  liable  to  an  attachment  for  not  bringing  in  the  body.     1 
U.  Bi.  629.-*-7].  The  distringas  against  the  late  sheriff  was  a  judicial  writ,  issuing  out  of 
the  king^s  bench  office  by  bill,  or  ^acer^s  office  by  original,  and  directed  to  his  successor^ 
commanding  him  to  distrain  the  late  sheriff  by  his  lands,  &c.,  so  that  he  might  have  the  de- 
fendant's body  in  court  to  answer  the  plaintiff.     Brownl.  Brcy.  Jud.     Thes.  Brev.  and  Offic. 
Brev.  tit.  Distringas. — 72.   This  writ  must  have  been  made  returnable  on  a  day  certain  or 
general  return,  according  to  the  former  proceedings.     Trye,  144,  145. — 73.  And  must  have 
lain  four  days  exclusive  in  the  sheriff's  office  ;  but  it  need  not  have  been  left   there  before 
the  return,  it  being  deemed  sufficient  to  leave  it  on  the  return  day.     Tidd,  304.— 74.  Upon 
the  first  di*tringas^  the  sheriff  to  whom  it  was  directed,  levied  issues  to  the  amount  of  40^,^ 
which  the  plaintiff  moved  to  increase  ;  and  if  the  debt  were  small,  the  court  would  order  the 
whole  of  it  to  be  levied,  witli  costs,  upon  an  alias  distringas  ;  but  otherwise  the  plaintiff 
moved  again  to  increase  the  issues,  and  sued  out  a  pluries  distringas^  Sic,^  and  when  issues 
were  returned  to  the  amount  of  the  debt  and  costs,  the  plaintiff  moved  for  a  sale  of  them,  un- 
der the  statute  10  G.  3.  c.  50.     5  Burr.  2726,  7. — 75.  The  attachment  is  a  criminal  process, 
directed  to  the  coroner,  when  it  issues  against  the  present  sheriff;  or  when  against  the  late 
one,  to  his  successor.     Tidd,  305* — 76.  And  in  K.  B.  it  must  be  made  returnable  at  a  gen- 
eral return,  though  the  original  process  was  at  a  day  certain.     1  Str.  624. — 77.  The  attach- 
ment may  be  moved  for  on  the  last  day  of  term.     1  Burr.  651. — ^78.  And  until  it  be  granted, 
the  proceedings  in  the  K.  B.  arc  on  the  plea  side  of  tlie  court,  and  must  be  entitled  with  the 
names  of  the  ^rties.     Tidd,  305 — 79.  But  as  soon  as  the  attachjnent  is  granted,  the  pro- 
ceedings are  on  the  crown  side,  and  from  that  time  the  king  is  to  be  named  as  the  prosecutor. 
3  T.  R.  133,  253.     7  T.  R.  439.  520.    2  £ast,  82.     12  East,  165.     Et  vide  2  B.  &  P.  5 17.—. 
80.  If  the  coroner  or  sheriff,  being  called  upon  by  rule,  neglect  to  return  the  attachment,  he 
may  be  attached  himself;  and  the  attachment  against  the  coroner  should  be  directed  to  eli- 
sors, named  by  the  master  in  K.  B.  or  prothonotaries  in  C.  P.  2  Blk.  911.  1218.-^1.  When 
the  sheriff  is  fined  for  contempt,  he  is  liable  in  like  manner  as  his  bail  upon  the  bail* bond, 
to  the  payment  of  what  is  really  due  to  the  plaintiff,  thoiigh  beyond  the  sum  sworn  to,  and 
costs,  to  the  full  extent  of  the  penalty  of  the  bond.     7  T.  R.  370.     8  T.  R.  28.     1  H.  BI. 
933,  543. — 82.  And  he  cannot  relieve  himself  by  payment  of  the  debt  sworn  to,  and  indorsed 
on  the  writ,  since  the  st.  43  G.  3.  c.  46.  s.  2.  having  neglected  to  take  the  money  at  the 
time  of  the  arrest,  as  directed  by  that  act ;  but  must  pay  the  whole  debt  and  costs.     9  East, 
316.-83.  Neither  can  he  be  relieved  on  the  ground  of  the  defendant's  death,  after  the  con- 
tempt was  incurred,  and  before  the  attachment  issued.    3  T.  R.  133. — 84.    But  he  is  not 
liable  beyond  the  penalty  of  the  bond.    3  East,  604.— 85.  And  if  a  party  has  a  right  to  en- 
force payment  of  his  debt  against  the  sheriff,  he  must  pursue  it  within  a  reasonable  time, 
and  not  lay  by  so  long,  as  that  by  his  laches  the  sheriff  shall  be  deprived  of  his  remedy  over 
against  the  debtor.     9  East,  467.     3  B.  &  P.  151.     1  Taunt.  111—86.  So  k  cognovit  for 
payment  of  the  debt  and  costs  by  instalments,  discharges  the  sheriff,  notwithstanding  a  ce- 
temporaneous  agreement  that  the  right  of  moving  for  an  attachment  against  him  should  re« 
main  with  the  plaintiff  as  a  security,  in  case  any  of  the  instalments  should  not  be  paid.     1 
Taunt.  159.  and  see  4  Taunt.  456.     5  Taunt.  319.     1  Mars.  59.     W'ightw.  121.— 87.     Bat 
where  the  plaintiff,  at  the  desire  of  the  sheriff  *8  officer,  forebore  to  enforce  an  attachment  in 
the  first  instance,  and  two  days  afterwards  applied  to  the  sheriff  for  the  debt  and  costs,  C*  B. 
held  that  the  sheriff  was  not  discharged  by  the  indulgence  given  to  the  officer.     1  Taunt« 
489.-^8.  If  the  proceedings  against  the  sheriff  are  irregular,  they  may  be  set  aside.     Tidd, 
906,— 89.  If  regular,  may  be  stayed  by  the  favour  and  indulgence  of  the  court,  in  order  to 
let  in  a  trial  of  the  merits  for  the  benefit  of  the  sheriff,  or  of  the  defendant,  or  his  bail.     S  H. 
B1.  235.     Goodwin  r.  Montague,  Tidd,  306.— 90.    The  practice  in  these  cases  is  to  move 
for  a  rule  to  shew  cause,  why  on  putting  in  bail,  the  proceedings  azainst  the  sheriff  should 
[*41] 
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[*]But  the  most  usual  way  is,  that  the  sheriff  assigns  the  bail  bond  to  the 
plaintiff.  (^) 


not  be  stayed  ;  and  to  have  the  bail  ready  to  jastify,  when  the  rule  is  disposed  of.  1  B.  &  P. 
334 — 91.  If  the  plaintiff  has  not  lost  a  trial,  the  coart  will  set  aside  the  proceeding,  upon 
patting  in  and  perfecting  bail  above,  and  payment  of  costs.  4  T.  R.  352.  2  H,  B.  235..« 
92.  In  sQcb  case,  however,  if  the  application  be  made  on  behalf  of  the  defendant,  they  will 
require  an  affidavit  of  merits ;  or  if  made  by  the  sheriff  or  bail,  who  cannot  be  expected  to 
iwear  to  merits,  an  affidavit  is  required,  that  the  application  is  made  on  their  behalf,  without 
collusion  with,  or  indemnity  from  the  defendant.  7  T.  R.  239.  3  M«  &  S.  209.  Gt  vido  1 
N.  R.  1^3. — ^93  If  atrial  has  been  lost,  the  court  will  farther  require  that  the  attachment 
shall  remain  in  the  office,  and  stand  as  a  security  to  the  plaint^  for  the  sum  recovered. 
Gravett  v.  ¥riUIams,  cited  4  T.  R.  352. — 94.  But  upon  setting  aside  a  regular  attachment, 
on  payment  of  costs,  the  question  whether  or  not  the  attachment  shall  stand  as  a  security^ 
depending  upen  the  fact  whether  a  trial  has  been  lost,  it  is  for  the  plaintiff,  who  seeks  to 
qualify  the  rale,  to  shew  by  his  affidavit  the  necessary  facts,  such  as  the  day  of  the  delivery 
of  the  declaration,  &c.  which  may  entitle  him  so  to  do.  5  Taunt.  606. —95.  When  the 
sberilThas  been  euilty  of  a  breach  of  duty,  in  discharging  the  defendant  out  of  custody,  with- 
out the  plaintiff  s  assent,  upon  his  own  undertaking  to  appear  and  put  in  bail,  instead  of 
taking  a  hail- bond,  the  court  will  not  assist  him  by  staying  the  proceedings  in  an  action  for 
an  escape,  or  by  setting  aside  the  attachment.  7  T.  R.  109.  239.  £t  vide  I  B.  lie  P.  225. 
1  Taunt.  119. — ^96.  And  it  is  now  decided,  that  he  cannot,  after  paying  the  debt  and  costs, 
jnajiitain  an  action  against  the  defendant,  for  money  paid.  8  East,  171.—^.  But  if  he  has 
taken  a  ban*boad,  he  may  resort  to  the  defendant  or  his  bail,  by  putting  it  in  suit  against 
them;  thoui^in  general  the  money  is  paid  by  the  officer,  on  issuing  the  attachment,  and  he 
hringst^actionon  the  bail-bond  in  the  sheriff ^s  name.  2Saund.  61./.— 98.  Where  bail 
above  were  put  in,  but  not  justified,  and  the  sheriff  being  fined,  brought  an  action  on  the  bail- 
hoadf  to  which  the  defendant  pleaded  eomperuii  ad  ditmy  C«  B,  on  motion  by  the  sheriff, 
ordered  the  recognizance  of  bail  in  the  original  action  to  be  struck  off  the  file  ;  though  the 
defendant  alleged  that  the  sheriff  was  fiued  through  his  own  negligence  ;  for  that  should 
have  been  Che  subject  of  a  motion  to  stay  proceedings  on  the  bail-bond.  1  Mars.  520.  Tidd, 
295—398. 

(jp)  I.  If  the  bail  below  be  sufficient,  it  is  usual  for  the  plaintiff  to  take  an  assignment  of 
the  bail-bond. — 2.  Which  it  seems  he  may  do,  even  after  service  of  the  rule  to  bring  in  the 
body.  Robinson  v.  Owen.  Tidd,  287.  Poidevin  v.  Harvey,  Ibid^  3  \i,  &  P.  564.  Wigbtw. 
406.  But  Imp.  K.  B.  203.  214,  contra.— 3.  Or  motiyig  for  an  attachment,  Tidd,  287.-4. 
But  after  he  has  sued  •ut  an  attachment  against  the  sheriff,  he  has  made  his  election,  and 
ouinot  afterwards,  whilst  the  attachment  remains  in  force,  take  an  assignment  of  the  bail- 
bond.  Cunningham  v.  Chambers.  Tidd,  287. — 5.  And  in  the  C.  B.  if  bail  above  be  put  in 
and  justified  in  due  time  after  the  sheriff  is  ruled  to  bring  in  the  body,  the  court  will  set  aside 
proceedings  in  an  action  upon  the  bail-bond,  commenced  previous  to  the  time  of  justification* 
3B.kP.  564. — 6.  So  that  the  plaintiff  in  that  court  is  not  at  liberty  to  proceed  upon  the 
bail-bond,  pending  the  rule  to  bring  in  the  body. — 7.  But  where  the  sheriff's  officer,  on  the 
attachment  being  lodged,  prevailed  on  the  plaintiffs  to  withdraw  it,  and  take  an  assignment 
of  the  bail-bond,  which  the  plaintiffs,  in  order  to  relieve  the  sheriff,  accordingly  took  and 
commenced  an  action  thereon  ;  K.  B.  held  that  the  plaintiffs  might  abandon  their  attach- 
ment in  this  case,  and  then  take  an  assignment  and  proceed  on  the  bail-bond.  15  East,  215. 
— C.  And  in  the  exchequer,  where  the  attachment  against  the  sheriff  has  been  set  aside  for 
irreerularity,  it  is  no  bar  to  an  assignment  of  the  bail-bond.  Wightw.  406. — 9*  Before  the 
statute  of  Ann  (recited  in  the  text)  the  sheriff  was  not  compellable  to  assign  the  bail-bond. 
1  Mod.  228. — 10,  Though  if  he  had  not  assigned  it,  the  court  would  have  amerced  him.  1 
Sid.  23.  2  Mod.  t;4. — 11.  And  the  old  way  was,  first  to  give  a  rule  for  the  sheriff  to  bring  in 
the  body,  before  tiie  plaintiff  could  take  an  assignment  of  the  bail-bond.  1  Salk.  99.<— 12. 
Another  nsischief  at  common  law  was,  that  after  an  assignment  of  the  bail-bond,  the  action 
tkereon  must  have  been  brought  in  the  name  of  the  sheriff,  who  might  have  released  it,  and 
thereby  driven  the  plaintiff  into  a  court  of  equity.  Gilb.  C.  P.  2.-7-13.  To  remedy  which  in- 
ronveniences  the  st.  4  &.  5  Ann,  c.  16.  passed. — 14.  Upon  which  statute  in  has  been  said,  that 
tbe  bail-bond  may  be  assigned  before  it  is  forfeited,  though  it  cannot  be  put  in  suit  till  sifter- 
wards.  Barnes,  77. — 15.  And  it  is  a  rule  in  the  C  F.  that  no  bail-bond  taken  in  London  or 
Middlesex,  by  virtue  of  any  process  issuing  out  of  that  court,  returnable  on  the  first  return  of 
any  term  shall  be  put  in  suit  until  after  the  fifth  day  in  full  term ;  and  that  no  bail-bond  taken 
in  any  etber  city  or  county,  by  virtue  of  such  process,  shall  be  put  in  suit  until  after  the  ninth 
day  ia  full  term  :  and  that  no  bail-bond  taken  in  London  or  Middlesex,  by  virtue  of  any  pro* 
cess  issuing  oat  of  that  court,  returnable  on  the  second  or  any  other  subsequent  return,  shall 
be  pal  in  suit  until  after  the  end  of  four  days,  exclusive  oi  the  day  on  which  such  process 
[*]«hall  be  expressed    to  be  returnable  and  that  no  bail-bond  taken  in  any  other  city  or 
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county,  by  virtue  ot  such  last-mentioned  process,  shall  be  put  in  suit  until  after  the  end  of 
eight  days,  exclusive  of  the  day  on  which  such  last-mentioned  process  shall  be  expressed 
to  be  returnable  ;  upon  pain  of  having  all  proceedings  upon  such  bail-bonds  to  the  contrary, 
Bet  aside  with  costs.     R.  T.  30  G.  3.  C.  P.     1  H.  Bl.  5^5,  6.     Et  vide  H.  9.  Ann.  reg.  4. 
C.  P.  '  2  Blk.  t009.— 16.  But  in  K.  B.  it  has  been  holden,  that  if  the  fourth  day  for  perfect- 
ing baH  be  the  last  day  of  term,  and  the  bail  be  not  perfected  before  the  rising  of  the  court 
on  that  day,  an  assignment  of  the  bail-bond  to  the  plaintiff  in  the  evening  of  that  day,   is 
regular.     8  T.  R.  4. — 17.  After  default  made  in  putting  in  special  bail  in  time,    it  is  not 
enough  that  bail  are  afterwards  put  in  ;  but  plaintiff  may  take  an  assignment  of  thp  bail- 
bond,  and  proceed  thereon,  unless  the  bail  be  also  justified,  though  not  before  excepted  to. 
7  East,   607. — 18.  And  where   the   defendant  had  neglected   to  put  in   and   perfect  bail 
above,  K.  B.  held  (hat  the  plaintiff  was  not  out  of  court  by  omitting  to  declare  in  the  origi- 
nal action  within  two  terms  after  the  return  of  the  writ;  but  he  might  still  take  an  assign- 
ment of  the  bail-bond.     2  Str.    1262.     Carmichael  v.   Chandler,  Tidd,  290.     Imp.    K.  H. 
208.     Pr.    Reg.  71 — 19.  But  where  the  plaintiff  is  completely  out  of  court,   by   not  de- 
claring in  the  original  action,  (in  K.  B.  within  a  year  after  tlie  return  of  the  writ,    in  C.  P« 
before  the  end  of  the  vacation  of  the    second   term  after  it  is  returnable)  it  seems  that  he 
cannot  afterwards  regularly  take  an  assignment  of  the  bail-bond.    2  Blk.  876.     4  Taunt. 
7H. — 20.  And  in  0.  P.,  though  the  assignment  of  the  bail-bond  be  regular,  as  being  taken 
while  the  action  was  pending,  yet  if  the  plaintiff  be  afterwards  guilty  of  laches,    to  the 
prejudice  of  the  bail,  the  court  will  stay  the  proceedings  thereon.    3  B.  &  P.  22  !•  4  Taunt. 
715. — 21.  The  plaintiff,  however,  may  proceed  against  the  bail,  although  the  action  be  out 
of  court,  if  it  do  not  appear  that  it  was  out  of  court,  before  the  plaintiff  took  an  assignment 
of  the  bail-bond.     4  Taunt.  715.— '22.  The  assignment  may  be  made  by   the  high  sheriff,  or 
by  the  under-sheriff,  in  hi*  name,  and  even  by  the  under-sheriff  ^s  clerk  in  his  office.     Har- 
ris V.  Ashley,  Tidd,  290.     French  v.  Arnold,  Ibid.     1  Str.  60.     4  Camp.  3^6.     Sed  vide   1 
Str.  60.     10  Mod.  288i    contra.^23.  And  must  be  stamped  with  a  half-crown   stamp  be** 
fore  the  action  commenced. — 24.  And  as  the  assignment  maybe  made,  so  the  action  maybe 
brought  in   any  county.     2  Str.  727.     2  Ld.   Rd.    1455. — 25.  But  it  must  necessarily    be 
brought  in  the  same  court  whence  the  process  issued  on  which  the  bail-bond  was    takent 
otherwise  the  parties  could  not  have  the  relief  intended  by  the  statute.     1  Burr.  642.     8 
Burr.  1923.     Barnes,  92.  117.     3  Wils.  348.     2  Blk.  838 — 26.  This  rule  applies  in  K.  Br 
to  actions  brought  on  the  bail-bond  by  the  sheriff  himself,  as  well  as  his  assignee.       8  T.  R. 
152 — 27.  But  it  is  otherwise  in  C  P.     1  H.  B.  631 — 28.  And  although  it  be  irregular 
to  bring    an    action  on  the  bail-bond,    in    a   different    court    from    that    in    which   the 
original    action   was  commenced,    yet  defendant  cannot  take  advantage  of    this  under 
the    plea  of  nen  etl  factum.      2  Camp-    396. — ^29.    When    the  plaintiff   has  taken    an 
assignment  of  the  bail-bond,    he  cannot  proceed  in    the  original  action,    so  long   as  he 
retains  his     right  to    sue  upon    it.     Eaton   v.    Beattie,   Tidd,    291.      2  Smith,    489.     4 
Taunt.    715.--^.    The  proceeding  on  the  bail-bond  may  be  set  aside  if  irregular  ;  or 
stayed  if  regular,  upon  terms,  at  the   instance   of  the  defendant  or  his  bail,  in  order  that 
there  may  be  a  trial  in  the  original  action.     Barnes,  74. — 31.   In  general  the  irregularity 
is  in  the  writ,  as  that  it  was  returnable  in  a  day  out  of  term.     1  Str.  399. — 32.  Or  in  the 
affidavit  to  hold  to  bail,  arrest,  bail-bond,  or  exception  to  bail,  or  that  the  bond  was  put 
in  suit  before  it  was  forfeited.     Tidd,  291.— 33.  And  the  assignment  of  the  bail  bond  was 
•et  aside,  as  having  been  made  pending  a  rule  to  set  aside  proceedings  for  irregularity,  and  to 
itay  proceedings  in  .the  mean  time  ;  the  proceedings   being  suspended  thereby  for  all  par- 
poses,  till  the  rule  was  discharged.     4  T.  R.  176.— 34,  But  the    courts  will  not  order  the 
bail-bond  to  be  delivered  up  to  be  cancelled,  on  the  ground  of  a  misnomer.     3  T.  R.  572* 
2  B.  &  P.  109. — 35.  Nor  can  it  be  cancelled,  in  C.  P.,  because  a  defendant  has  been  ar- 
rested on  a  special  capias  in  which,  as  well  as   in  the  affidavit  to  hold  to  bail,   the  initials, 
only  of  bis  christian  name  were  inserted.     2  B.  &  P.  466 — 36.  Or  because  the  place  where 
the  affidavit  to  hold  to  bail  was  sworn,  is  not  mentioned  in  the  jurat.     1  B.  &  P.  105. — 
37.  So  if  a  non-commisiioned  officer  has  been  arrested,  and  given  bail,  C.  P.  will  not,  af- 
ter judgment  recovered  against  the  bail,  set  aside  the  proceedings,  and  cancel  the  bail 
bond.     4  Taunt.  657. — 38.  And  in  that  court,  if  a  plaintiff  sue  out  writs  into  two  counties, 
and  arrest  the  defendant,  who  gives  bail  to  the  sheriff  in  both,  the  plaintiff  may  regularly 
proceed  upon  the  first  bail  bond.    2  Taunt.   67. — 39.  In  order  to  stay  proceedings  on  the 
bail-bond,  bail  alone  must  first  be  put  in  and  perfected  in  the  original  action.     Wils.  6. — 
40.  And  wherever  the  defendant  is  guilty  of  a  neglect,  in  not  putting  in  bail  in  due  time, 
by  which  the  bail-bond  becomes  forfeited,  the  notice,  in  [*]case  the  party  mean  to  put 
in  bail  (in  order  to  stay  proceedings  on  the  bail-bond)  should  be  that  he  will  put  in  and 
per/eci  bail  on  such  a  day ;  when  the  plaintiff,  may  oppose  them  in  court,  without  it^ 
being  a  waiver  of  the  bail-bond.    Cowp.  769.— 41.    Bail  above  being  put  in  and  perfect- 
ed, the  court  should  be  moved  in  term  time,  or  an  application  nxade  to  a  judge  in  vacation, 
for  .a  rule  or  summons  to  slay  the  proceedings  on  the  bail-bond,  on  payment  of  costs,  and 
that  in  the  mean  time    all    proceedings   be    stayed.     Tidd,  292.-42.  And  it   is  usual 
to  draw  up  the  rule  for  the  allowance  of  the  bail,  with  the  rule  or  summons  for  staying 
the  proceedings,  and  serve  them  both  together.   .Ibid.— 431.  In  C.  P.  notice  of  the  intended 
[*44J 
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f*jAnd  l>y  the  st.  4  &  5  Ann.  16.  at  the  request  and  coata  of  the  plain* 
^{q)  he  shall  assign  it  to  him,  bj  indorsing  it  under  his  hand  and  seal  in  the 
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teotaon  should  be  given  to  the  plaintiff ^i  attorney,  and  ^  why  in  the  mean  tine  all  pro- 
ceedings should  not  be  stayed,^^  otherwise  the  court  will  not  add  these  words  to  the  ndf* 
Imp.  C-  P.    197,  198.— -44.  Where  the  plaintiff  has  not  lost  a  triaU  the  court  in  term  time^ 
or  a  judge  in  vacation,  will  stay  the  proceedings  on  the  bail  bond,  without  an  aflidaTit 
of  merits,  upon  putting  in  and  perfecting  bail  above,  and  paying  the  costs  incart^d  by  tha 
assignment  of  the  bail-bond,  to  be  taxed  by  the  master  in  K. .  B.,  or  piothonotaries  in  C*  B* 
Tidd,  S93*— 45-  And  also,  if  necessary,  as  the  state  of  the  cause  require  it,  upon  re- 
ceiving a  declaration  in  the  original  action,  pleading  issually,   and  taking  short  notice 
of  trial,  so  that  the  cause  may  be  tried  the  same  term.     Ibid.^-46.     But  if  the  plain* 
tiff  has  lost  a  trial,  the  court  or  a  judge  will  farther  require  the  bail  to  consent,  that 
the  bail-bond  shall  stand  as  a  security ;    and  in  K.  B.  it  is  also  necessary   to  have  aa 
affidavit  of   merits;    but  in  C.  P.,  on  motion  by   the  bail,  to  stay   the  proceedings  on 
the  ba.il-b6hd,  or  against  the  sheriff,  on  payment  of  costs,  the  court  do  not  require  the 
bail  to    swear  to  merits ;    nor  is    there  any  distinction  in  this  respect,   whether  a  trial 
has  been  lost  or   not.      1  N.  R.  123.— 47.    Where  the  application   is  to   set  aside   the 
proceedings  npon  the  bail-bond  for  irregularity ;  or,  if  regular,  to  stay  them  upon  termsy 
the  mle^  or  summons  and  affidavit,  should  be  entitled  in  the  original  cause*     Webb  T« 
MitcheU,  Tidd,  S93 ;  et  vide  4  T.  R.  689.     8  T.  R.  456.    KetUe  v.  WoodAeld,  Tidd* 
293.    3  B.  &  P.  118.— 48.    But  where  the  application  is  to  stay  the  proceedings  Qpcn 
Bome  irregularity  in  the  process  in  the  action  upon  the  bail-bond,  the  rule  or  fummonS) 
and  affidavit,  ought  to  be  entitled  in  that  action,  and  not  in  the  original  cause.  Webb 
V.Mitchell,  Tidd,  293.     Et  vide  Willes,  461.     Barnes,  94.     1  B.  &  P.  837.-49.     And 
wlieii  the  rule  is  made  absolute,  or  a  judge's  order  obtained  upon  the  summons,    It  is 
uicii]iA>exit  cm  the  defendant  immediately  to  get  an  appointment  thereon  from  the  ma«* 
ter  in  the  king's  bench,  or  prothonotaries  in  the  common  pleas,  to  tax  the  costs,  and  to 
B^tre  a  copy  of  it  upon  the  plaintiff's  attorney ;  and  when  the  costs  are  taxed  to  pay 
the  asime  without  delay,  otherwise  the  rule  or  order  will  not  operate  as  a  stay  of  pro- 
ceedings.    Imp.  K.  B.  152.     1  Sell.  201 — 50.  After  the  proceedings  have  been  stayed 
upon  the  bail-bond,   the  defendant  cannot  plead    in   abatement   in  the  origmal   action* 
2  &dk.  519.     Goss  v.    Harrison,  Tidd,  294.     2  B.  &  P.  465 — 51.    But  m  the  C.  P^ 
though  it  was  formerly  usual  to  give  judgment,  on  staying  proceedings  in  an  action  on 
the  bail-bond,  when  the  bail  consented  that  it  should  stand  as  a  security,  and  exectt- 
tioD  only  was  stayed.     Barnes,  86 — 52.    Yet  it  is    now  holden,  that  the  bafl  in   suoll 
case  are  at  liberty  to  plead  to  the  action  on  the  bail-bond ;  and  consequently   are  en- 
titled   to   a  rule    to   plead,   and  demand  of    a  plea,   before  judgment   can   be    Mgnod 
aeainst  them.      1  N.  R.  63.-53.    The  sheriff's  bail   are  liable    to  pay   what  U  rei^ 
due  to  the  niaintiff,  though  beyond  the  sum  sworn  to  and  costs,  to  the  full  extent  of  tHa 
p^l^  of   fhe  bond.     Savage  v.   West,  cited  Cowp.   71.     8  T.  R.  28.     I  East,  91.  a. 
f^Bie       1  H.  Bl.  76.-54.    And  each   of  them  is  liable  to  his  own  costs  as  weU 
as  those    of   the   original   action.      Tidd,    294.-55.    And    whero    severed    actons  ara 
broodit.    It    is   usual  in  suing  out  execution,   to   apportion  the   debt   and   costs  la  the 
original  action  amongst  the  different  defendants,  so  as  to  levy  a  part  o^^^  ^^^^ 
wifli  his  own  costs.     Ibid.— 56.  But  the  bail,  it  seems,  are  not  liable  Wond ^e  pen- 
alty  of  the  bond,    where  they  are  let  in  upon  terms    to  try   the  cause,  the  }^'^^ 
staiidiDg  as  a  security ;  although  the  debt  and  costs  exceed  the  penalty  af**' ™ J^' 
2  SmUh,  354.-57.  If  the  plaintiff  die  after  the  arre-t,  and   before   i^e   nj^^ 
writ,    the   court  will    set  aside   proceedings  on  the  bail-bond.     8  Mod.  240;— 5«.  And 
^^e^he  defendant  dies  before  'the  plaintiff  could  have  had  judgment  agjjmrt  htm,  if 
there  had  been   no  delay   in  putting  in  and  perfectmg  bail,    the  ^o^-  ^J^*  •^^0  ^ 
ceedinn  on  the  baUbond,  upon  payment  of  costs  only.     Cowp.  '»•  .^f^^^' J^^J*' 
^9     But  they    will  not  relieve  the  sheriff's   bail,   upon  t^e   death  of  the  def^^^^^ 
;^ere  the  pi  Jntiff  might  have  had    judgment  agamst  h,m,  if  ^d  ^^^^^^^^^^'^  Pf 
in    and    perfected    in  time.      R.  M.  8  Ann.  reg.  1-  (c)     Gi^b.  K.    B.  862.    Cowp.    71. 
Ba^es    99.  112.-60.  The  bail  cannot  avaU  themselves  of  the  bankruptcy   of  ^e  de- 
^^1       I  Bu^.  244.  436.     Caimichsel  v.  Chandler,  Imp.K.  B.  208.    Sed  vide  Barnes, 
^!^'l.  And7t  seems  that  rendering  the  defendant  to  the  fcrng'.  bench  person,  befow 
the  r^ra  of  the  writ,  ^"1  not  discharge  his  bail  to  the  sheriff.    ^<!"ter  v.  Hyde,  K.  B. 
TM^      ScdTld^^^  232.-62.    But  if  the  defendant  or  his  bail  become  ba^- 

rntflft^r  the  bond  is  perfected,  the  plaintiff's  demand,  being  proveable  under  tiie  commis- 
Sltba^edby  tie^r^^^^^^  Cowp.  25.-63.  And  where  the  defendimt  if  UFjender- 

^£.S^f  abo^though  without  justifyihg,  after  the  time  allowedthem  for  justification 
U^7ni^dK  B  will  stay  the  proceedings  on  the  bail-bond,  on  payment  of  costs.  6  T.  K. 
ill^S^      7  T  R  2^^^^^         Vide  8  TR.  222.    Tidd,  287.  295.  ,  ,^„^  ad  rcs^ 

(i)  By'  48  G   3.  c,  58.  if  any  person  shall  be  arrested  by  any  wnt  of  ^«P*^ J"'  J"' 

Von.  II.  ^  "•     ^ 


42  BAIL. 

presence  of  two  witnesses,  which  may  be  without  stamp,  so  as  it  be  staibp- 
ed  before  sued ;  and  when  forfeited  the  plaintiff  may  sue  it  in  his  own  name, 
but  the  court  may  by  rule  give  relief  to  the  plaintiff  or  defendant,  or  to  the 
bail,  as  is  reasonable ;  which  rule  shall  be  in  the  nature  of  a  defeazance  to 

the  bail-bond. 

And  after  the  assignment  accepted,  the  plaintiff  shall  not  proceed  with 
the  amerciament  against  the  sheriff.     Per  Holt,  Mod.  Ca.  122. 

But  an  action  upoif  the  case  does  not  lie  against  the  sheriff  for  taking  in- 
sufficient bail ;  for  by  the  statute  he  was  compellable  to  take  sureties.  R. 
1  Rol.  92.  1.  50.  93.  1.  25.  807.  1.  50.  R.  Cro.  El.  624.  460.  Mo.  428. 
R.  2  Sand.  60.     R.   1  Sid.  23.  439.     R.  1  Mod.  244.     2  Mod.  83.     R.  t 

Lev.  86.  ,        ri 

Though  the  defendant  does  not  appear  at  the  day.     Per  Holt,  Mod.  Ca. 

122. 

Though  the  party  will  not  accept  them.     1  Sal.  99. 

Yet  if  the  defendant  demurs  to  the  declaration  in  such  action,  it  will  be 
s^inst  him ;  for  it  is  a  private  (r)  act,  and  the  defendant  ought  to  plead  the 
statute^  and  that  he  took  sufficient  sureties  pursuant  to  it.  R.  Cro.  El. 
460.  Mo.  428.  Semb.  Cro.  El.  624.  R.  2  Sand.  155.  R.  1  Sid.  23. 
439.     R.  I  Vent.  55.  85. 

And  in  such  plea  the  sufficiency  of  the  surety  is  not  traversable.     R.   1 

Mod.  228. 

And  an  averment  in  these  words,  {ijsdem  A.  fy  B.  hahtniihm  sufficientia,) 
is  sufficient,  as  well  as,  quod  habuerunt.     R.  2  Sand.  60. 

So  an  action  for  an  escape  does  not  lie  against  the  sheriff,  if  he  takes  in* 
sufficient  bail,  whereby  the  defendant  goes  at  large.  R.  2  Mod.  1 80.  t 
Mod.  228. 

So  an  action  does  not  lie  against  the  sheriff  by  the  bail,  for  taking  him 
AS  bail,  when  he  had  no  freehold.     R.  Mo.  636. 

And,  though  the  st.  23  H.  6.  says,  that  bonds  in  other  form  to  the  [*]sher- 
iff,  by  colour  of  his  office,  shall  be  void,  yet  a  bond  by  sureties,  who  are  not 
aufficienty  is  not  void  by  this  statute  ;  for  it  only  avoids  bonds  taken  in  other 
form  than  the  statute  prescribes,  not  different  in  matter.  Semb.  cont» 
Cro.  El.  672.     R.  ace.  Cro.  El.  808.  852.  862.     Mo.  636.  (s) 

Yet  a  bond  to  appear  in  a  plea,  or  at  a  place,  different  from  the  return  of 
the  writ,  is  void.     R.  1  Vent.  233,  4.     Vide  Pleader,  (2  W.  25.)  (() 

So,  if  the  judges  in  an  inferior  court  take  insufficient  bail,  an  action  upon 
the  case  does  not  lie  against  them  ;  for  they  do  it  as  judges,  and  not  as  gaol* 
er,  though  they  also  have  the  custody  of  the  gaol.     K.  Hutt.  120. 

But  if  the  bail  in  the  inferior  court,  upon  an  habeas  corpus  to  remove  the 
cause,  procure  others  whom  they  know  to  be  insufficient,  to  be  bail  in  the 

pondendum^  issuing  out  of  any  court  of  record  at  Westminster,  or  out  of  the  superior  court 
of  record  of  the  counties  palatine,  or  out  of  any  of  the  courts  of  great  sessions  in  Wales, 
at  tht  niit  tf  the  Hng^  and  the  sheriff  or  other  officer  shaU  take  bail  from  such  person  ; 
such  sheriff,  Uc,  at  the  request  and  costs  of  the  prosecutor  of  such  writ,  shall  assign  to 
the  king  the  bail-bond  taken  from  such  bail,  by  indorsing  the  same  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  or  more  witnesses,  which  may  be  done  withoat 
any  stamp,  provided  the  assignment  so  indorsed  be  duly  sf aroped  before  any  suit  be  com- 
menced thereupon.  And  if  such  bail-bond  be  forfeited,  such  process  shall  thereupon  is« 
sue,  as  on  bonds  originally  made  to  the  king;  and  the  court  in  which  such  bail-bond  is 
put  in  suit  may,  by  rule,  give  relief  to  the  defendant. 

Sf)  But  it  is  now  settled,  that  the  act  is  a  public  one,  of  which  the  courts  will  judi* 
ly  take  notice,  without  its  being  specially  pleaded.    6  T.  R.  355 ;  15  £ast,  3S3. 
(<)  Vide  supra. 
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superior  court,   an  action  upon  the  case  lies  against  fliem. '   R*  Cro.  El« 
714.     Vide  in  Action  upon  the  Case  for  Deceipt,  (A  4.) 

(K  6.)  Remedy  for  refusing  bail. — ^Vide  ante,  (F  5.) 

But  if  a  man  refuse  bail,  when  he  ought  to  take  it,  an  action  upon  the 
case  lies  against  him.  R.  Cro.  Car.  196.  R.  2  Mod.  31.  R.  1  Leo* 
189.  (ti)  {  But  vide  Clay  v.  Sweet,  1  Marsh.  194.  \ 

So  an  action  upon  the  st.  23  H.  6.  10.  for  40/.  by  any  one  qui  tamj  &c« 
Cro.  EL  76. 

Or,  an  action  upon  the  same  statute  for  treble  damages,  by  tlie  party 
grieved. 

Bat  a  refusal  of  bail  does  not  subject  him  to  a  false  imprisonment.  R* 
Cro.  Car.  196.     R.  2  Mod.  31. 

And  there  shall  not  be  an  action  upon  the  case  against  the  baiUff  who  re- 
fasesy  hut  against  the  sheriff.     2  Mod*  32.    - 

(L)  AT  WHAT  TIME  BAIL  SHALL  BE  ALLOWED. 

Vide  ante,  (H). 

Bail  may  be  given  generally,  i^on  an  appearance  by  the  defendant.  But 
where  the  defendant  comes  in  custody,  generally,  he  shall  not  be  admitted 
to  baiV  tin  the  return  of  the  writ. 

Asj  if  be  betaken  upon  a  capias  in  withernam  in  an  homine  repUgiando^ 
be  sbaiJ  not  be  bailed  till  the  writ  be  returnable,  and  a  declaration  demand- 
ed, and  non  cepit  pleaded.     R.  Sal.  583. 

So  in  an  appeal,  the  defendant  ought  not  to  be  bailed  till  the  return  of  tbe 
writ.     Sal.  582. 

[*](M)  HOW  FAR  THE  BAIL  SHALL  BE  LIABLE. 

If  common  or  special  bail  be  given  in  B.  R.  by  the  course  of  the  court, 
it  shall  he  common  (x)  bail  to  any  other  action  against  the  same  defendant 
intbe  same  term.  4  Inst.  179.  2  Cro.  449.  1  Mod.  16.  2  Sho.  183. 
335. 

So,  if  bail  be  filed  the  last  day  of  the  term  in  B.  R.  and  the  bill  be  any 
day  of  the  same  term,  the  bail  shall  be  liable  upon  it.     1  RoK  333. 1.  20. 

So  the  bail  shall  be  liable,  though  the  plaintiff  does  not  declare  within  two 
terms,  where  he  was  stayed  by  injunction,  if  he  declares  after  the  injunction 
dissolved.     R.  3  Mod.  274. 

So  hail  in  B.  R.  being  general,  and  not  for  a  sum  certain,  shall  be  liable 


C»)  1  Gflb.  C.  P.  20.     W.  Jones,  226.     1  Sid.  22.     2  Mod,  84. 180.    2  Vent.  96.     6  T. 

R.  2^5 f .  But  to  support  the  action  it  must  appear,  that  the  persons  tendered  as  bait 

had  sufficient  wiUiin  the  county  where  the  anrest  was  made.  15  East,  320.—^.  And  that 
they  dir«U  therein.  Cio.  Elia.  808.  852-  862.  Ney,  39.  1  Sid.  96.  2  Saund.  69.  t 
Mod.  227.  239.    2  Mod.  83.  177.    Sed  vide  Ld.  Rd.  426.     1  Salk.  99.     6  Mod.  122. 

(x)  1.  But  Mr.  Tidd  states,  that  in  K.  B.  the  antient  course  of  the  court  was,  that 
if  a  man  became  bail  for  another  upon  a  latitat,  &c.  in  any  sum  of  money,  however  tri-> 
fling,  he  waf  (special)  bail  for  him  in  all  actions  brought  by  the  same  plaintiff,  during  the 
tame  term,  were  the  sums  ever  so  great.  Cro.  Jac.  449.  2  Sid.  163.  1  Mod.  16. — 2.  And 
thitte  Mctify  this  extraordinary  practice,  a  rule  was  made,  that  if  the  plaintiffs  should  de- 
dai*  airaiost  the  defendant,  upon  any  bail  by  him  put  in,  for  a  greater  sum  than  was  ex* 
pressed  in  th«  process  upon  which  the  defendant  was  arrested,  then  the  ^a»l  ?»  P^?* 
SooM  not  be  chargeable  in  that  action*    R.  T.  32  Car.  2.  K.  B.    %  Mod.  267.    Tidd,  265. 
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jhf  the  irhote  eondemnation,  though  the  bail  to  the  sheriff  was  for  a  less  sum. 
Per  Pemb.  Ch.  Jus.  and  Secondary.     Skin.  70.  (y) 

If  judgment  in  the  original  action  be  for  the  defendant,  and  afterwards 
rerersed  in  error,  the  bail  in  the  original  action  will  be  liable,  as  well  as  if 
the  first  judgment  was  for  the  plaintiff.     R.  2  Cro.  95.     Dub.  2  Jon.  96. 

And  the  bail  is  not  discharged  by  removal  of  the  record  by  writ  of  error. 
R.  Mo.  850. 

If  there  be  bail  in  an  inferior  court,  and  afterwards  the  xause  is  removed 
by  a  habeas  corpus^  and  bail  filed  in  B.  and  then  remanded  by />roccrfendo  the 
same  term  ;  the  bail  in  the  inferior  court  will  be  liable,  as  if  it  never  was 
removed.  D.  cont.  generally.  1  Sid.  313.  R.  cont.  2  Cro.  203.  Yel. 
120.  Bro.  Mainprize  6.  But  it  wasR.  ace.  2  Cro.  363.  and  said  there, 
^at  Bro.  shall  be  intended,  where  the  procedendo  was  not  the  same  term. 
R,  Mo.  836.     2  Bui.  286.  Ace.  1  Rol.  64. 

[*](N)  TO  WHAT  THEY  SHALL  N  OT  BE  LIABLE. 

But  if  a  cause  be  removed  by  habeas  corpus,  and  afterwards  remanded 
by  procedendo  in  another  term,  the  bail  below  will  be  discharged.  R.  2 
Cro.  363.     2  Bui.  286. 

Or  if  it  be  remanded  after  the  bail  below  discharged.     Yel.  1 20. 

So  bail  in  an  original  action  shall  not  be  charged  with  costs  in  a  writ  of 
error,  if  the  judgment  be  affirmed.  R.  1  Rol.  335. 1.  40.  R.  2  Cio.  636, 
R.  Cro.  El.  587,  8.  (^) 

Nor  the  bail  upon  error  in  B.  R.  of  a  judgment  in  C.  B.  for  the  costs  in 
^rror  in  parliament  upon  a  judgment  affarmed  in  B.  R.  1  Sal.  97.  For  the 
party  shall  give  new  bail  upon  error  in  parliament.     2  Mod.  Ca.  79. 

So,  if  bail  be  given  in  a*  suit  by  A.  against  B.  they  shall  not  be  charged,  if 
A.  declares  against  B.  and  another  jointly.     R.  2  Jon.  1 88. 

So,  if  three  men  bring  an  action,  and  the  defendant  puts  in  bail  at  the 
suit  of  four,  they  cannot  declare.     D.  1  Mod.  5. 

So,  if  the  party  for  whom  bail  is  entered  be  misnamed,  the  bail  shall  not 
be  charged.     Semb.  Cro.  El.  223,  (458,  9,)     Mo.  407. 

Or  the  declaration  and  judgment  be  for  a  larger  sum  than  was  contained 
in  the  ac  etiam.     Mod.  Ca.  266.     1  Sal.  102. 

So,  if  there  be  bail  in  an  action  in  comUatu  E^orum,  upon  which  the 


(if)  1.  3  Keb.  16,-^2.  So  formerly  the  rule  was,  that  where  plaintiff  declared  for  and  re* 
COTored  a  greater  lum,  the  baU  were  totally  discharged.  6  Mod.  266.  I  Salk.  102.  infra 
(N).— 3.  Bat  now  it  is  settled,  that  where  the  plaintiff  declares  for  or  recovers  a  greater 
sum  than  is  expressed  in  the  process  upon  which  he  declares,  the  bail  shall  not  be  dis- 
dULiged ;  but  be  liable  for  so  much  as  is  sworn  to,  and  indorsed  upon  the  process,  or  for 
any  less  sum,  which  the  plaintiff  in  such  action  shall  recover,  together  with  the  costs  of 
the  original  action.  2  Str.  922.  R.  E.  5  G.  2.  reg.  2.  K.  B.  Lofft,  645.  Dourl.  330, 
8  T,  R.  28,  9.  I  East,  90.  Peterlren  v.  Sampson,  Tidd,  266.  n.  6  T.  R.  313.-I4.  And 
there  is  no  distinction  in  practice,  between  actions  commenced  by  bill  and  by  origimil 
writ ;  but  the  court  will,  in  either  case,  enter  an  exonerelur  upon  the  bail-piece,  upon  pay^ 
ipent  of  the  sum  sworn  to,  and  costs,  though  less  than  the  sum  acknowledeed  to  be  due. 
6  East,  312.  2  Smith,  402.  Tidd,  266.~6.  They  are  liable,  however,  jointly  or  several- 
ty. Dougl.  330.  1  East,  86.  Id.  91.  n.  2  Smith,  402.  6  East,  312,-6.  In  C.  P.  too^ 
each  of  the  bail  is  separately  liable  for  the  sum  recovered,  to  the  full  extent  of  the  penal* 
ty  of  the  recognizance,  being  double  the  amount  of  the  sum  sworn  to,  or  indorsed  on  tho 
writ  under  a  judge's  order.  Barnes,  76.  1  B.  &  P.  205.  Tidd,  266 7.  They  are  not  li- 
able for  causes  of  action  not  specified  in  the  affidavit  to  hold  to  bail,  7  Taunt.  304.  1  B 
Afoort. 

(t)  1.  6  T.R.  288.-2.  Nor  ii  the  plaintiff  entitled  to  levy  equitable  costs,  out  of  tho 

penalty  of  the  recognizance.    2  Str.  826,     1   Barnard,  K.  B.  126 9.  Nor  are  they  liable 

for  interest  on  the  judgment  in  the  original  actign,    3  Taunt.  603. 

[•48] 
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plaintiff  declares  in  comitaiu  civitatU  Ekorum  ;  though  the  judgment  be 
light,  and  the  action  for  the  same  sum,  aud  against  the  same  person  for  whom 
bul  was  given,  the  bail  shall  not  be  liable.     R.  3  Ley.  235. 

So  in  an  action  against  A.  and  B.,  if  bail  be  given  bj  A*  in  MichaehiMa 
term,  and  bj  B.  in  another  term,  they  are  not  chargeable.  Semb*  Lat« 
183. 

Misprision  in  the  bail-piece,  or  reddidit  se,  shall  not  be  amended  to  ht 
conformable  to  the  writ.     Mod.  Ca.  309. 

But  the  declaration  may  be  amended,  to  make  it  agreeable  to  the  bail. 
Mo.  407. 

(O)  WHAT  WILL  BE  A  BREACH  OF  THE  RECOGNIZANCE, 

If  after  a  bail-bond  for  appearance,  the  principal  surrenders  (a)  himself 
[*']\jo  custody  before  the  day  for  appearance,'  but  afterwards  does  not  ap* 
pear,  the  bail  shall  not  be  excused.     Semb.  3  Mod.  88. 

If  there  be  bail  in  C.  B.  and  afterwards  removed  to  B.  R.  and  debt  there 
upon  the  recognizance,  it  is  sufficient  to  say,  that  the  principal  did  not  sur- 
render himself  to  the  Fleet,  without  saying,  nor  to  the  marshal  of  B.  R.  2 
Cro.  98.  (b) 

If  the  plaintiff  in  error  does  not  take  out  a  scire  facias  ad  atidiendum  errore§j 
the  bail  forfeit  their  recognizance  ;  for  they  are  bound,  that  the  plaintiff  do 
prosecute  the  error  with  effect.     R.  1  Rol.  337. 1.  5. 

Or  if  he  takes  out  a  scire  facias,  but  does  not  deliver  it  to  the  sheriff.  R« 
J  RoL  337. 1  7. 

Or  does  not  assign  errors.     R.  1  Sid.  294. 

If  a  man,  bailed  upon  an  indictment,  surrender  himself  to  the  Fleet  in 
dischai^e  of  bail  in  an  action,  and  is  afterwards  removed  by  habeas  corpus 
to  B.  R.,  and  there  escapes  ;  the  bail  shall  not  be  excused,  unless  he  was 
surrendered  in  discharge  of  his  bail  upon  the  indictment.     1  Sal.  105. 

{  The  liability  of  the  bail  is  fixed  by  a  return  of  rum  est  inventus  of  an 
execution  against  the  principal,  though  the  return  be  made  before  the  return 
day,  and  the  debtor  is  abroad  after  the  return,  and  during  the  life  of  the 
execution.     Collins  v.  Cook,  4  Day,  1 . 

It  seems,  that  the  return  of  non  e^^  inventus  is  only  prima  fade  evidence 
of  an  avoidance  of  the  principal ;  and  if  the  principal  be  rendered  in  a  rea-« 
sonable  time,  though  after  the  return,  the  bail  will  be  exonerated.  Edwards 
r.  Gunn^  3  Conn.  Rep.  316. 

What  is  a  reasonable  time,  is  exclusively  a  question  of  fact.     Ibid.  \ 

(a)  1.  The  defendant,  formerly,  could  not  have  discharged  his  bail  to  the   sheriff  by 

flomndering  himself  before  the  return  of  the  writ.     5   Burr.   2683.    Dalt   Sher.  356.«-2. 

Bot  now  if  defendant  surrender  himself  to  sheriff  before   or  on  the  return  day  of  the  writ, 

the  bafl-bond  may  be  cancelled  ;  after  which  the  plaintiff  can  neither  proceed  against  the 

dicriir  by  rule,  nor  can  he  sue  him  for  not  assigning  the  bond,  nor  can  he  take  an  assign- 

aentofH.     6  T.  R.  753.    7  T.  R.    12«.     IB.  &  P.  326.    Callaway  v.  Seymour,  Tidd, 

230.  lu-^.  Tet  it  is  optional  with  the  sheriff,  whether  or  not  he  will  accept  the  surrender, 

— 4.  Therefore  defendant  is  not  in  his  custody  merely  by  surrendering  to  his  gaoler,  and 

gmnf  him  notice  thereof.     1   East,  383. — 5.  Nor  semble  is  rendering  defendant  to  K.  B. 

prison,  before  the  return  of  the  writ,  of  any  avail.     Forster  t.  Hyde,  K    B.  Tidd,  231.  n. ; 

sed  Tide  3  B.  &  P.  282. — 6.  Where  however  the  return  day  w^  the  first  of  the  term,  upon 

which  day,  before  twelve  o^clock,  defendant  surrendered  to  the  county  gaoler,  and  the  un* 

dtt  sheriff. 

was  held 

iSo/jKfffected,  ^  ^  ^  j 

(i)  A  recognizance  given  in  an  action  against  two,  "  in  case  the  said  C  and 
happen  to  be  condemned,'*  is  forfeited  by  the  condemnation  of  either ;  for  that  meets  the 
rpirhj  thongh  not  the  letter  of  the  recognizance.    4  M.  &  9.  33. 
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(P)  WHAT  NOT. 

But  if  ihe  party  appears  at  a  subsequent  day  in  the  same  term,  the  bail- 
bond  is  not  forfeited*     R.  1  Brownh  74. 

Though  the  issue  be  upon  camperuit  ad  diem.     1  BrownL  74. 

So,  if  the  condition  be  for  an  appearance  at  Westminster,  and  the  term 
being  adjourned  to  St*  Alban's  before  the  day,  he  appears  there*  R*  Mo. 
430* 

So,  if  he  puts  in  common  bail,  he  shall  plead  camperuit  ad  diem.  1  Sal.  8* 

(Q)  HOW  THE  BAIL  SHALL  BE  RELIEVED,  (c) 
(Q  I.)  By  act  of  the  court,  (d) 

If  bail  be  given,  where  the  party  has  the  privilege  (c)  of  an  insolvent  debt- 
or by  the  statute  (/),  the  bail  shall  be  thereby  discharged  upon  motioir* 
Mod.  Ca.  22. 

(c)  1.  In  criminal  cases,  bail  cannot  get  their  recognizance  diicharged,  withoat  payin^^ 
costs.  3  Barr.  1461.-— 2.  The  death  of  the  defendant  after  conviction,  and  before  the  day 
m  bank,  does  not  discharge  the  bail  given  pursuant  to  6  W.  &  M.  c.  11.    tt  T.  R.  409. 

((f)  The  only  case  in  which  the  courts  will  interfere  on  behalf  of  the  bail  is,  where  the 
surrender  has  been  prevented  by  the  act  or  law  of  our  own  state.    4  East,  189. 

(e)  If  a  privileged  person,  being  arrested,  gives  bail,  and  they  permit  the  plaintiff  to  pro- 
ceed against  them  to  judgment,  they  shall  not  be  released.    4  Taunt.  557. 

(/)  1.  Where  defendant  gave  a  cognavii  for  the  debt  and  costs,  payable  by  seven  instal- 
ments, and  afterwards  the  principal  was  discharged  under  an  insolvent  debtor^s  act,  which 
related  to  a  certain  day,  when  three  only  of  the  instalments  were  payable ;  the  bail  who 
had  been  fixed  before  passing  the  act,  though  after  the  day  to  which  it  related,  were  held 
liable  for  the  whol»  condemnation  money.  8  East,  433.-^3.  The  bail  are  discharged  where 
principal  is  made  a  peer  of  the  realm.  Dongl .  45. — 3.  Or  member  of  the  house  of  com-* 
mens.  Langridge  v.  Flood,  Tidd,  274.  4  T.  R.  190.-^4.  Or  becomes  bankrupt,  and  ob- 
tains his  certificate  at  any  time  pending  the  action.  1  Burr.  244,  245.  438.  Cowp.  824.-* 
S.  And  in  any  of  these  cases  entry  of  exoneratur  will  be  ordered.— 4.  But  in  cases  of  bank- 
ruptcy, court  will  not  relieve  the  bail,  from  the  debt  having  been  contracted  while  defend- 
ant was  resident  in  a  foreign  country,  and  before  be  became  a  bankrupt  by  the  laws  of  that 
country,  though  he  may  have  obtained  his  certificate  there.  8  T.  R.  609.^7.  And  where 
defendant  became  bankrupt,  and  plaintifiT  proved  his  debt  under  the  commission,  but  did 
«ot  otherwise  proceed  under  it,  the  bail  were  held  liable,  though  plaintiff  had  laid  by  two 
years  before  be  brought  his  Mire  facias  aeainst  them.  Hill  v.  Simpson,  Tidd,  275.  Sed 
Tide  2  Blk.  1317.-— 8.  But  if  a  plaintiff,  after  judgment  obtained,  prove  his  debt  under  a 
commission  of  bankrupt  sued  out  against  the  defendant,  and  also  proceed  against  the  bail, 
the  latter  are  thereby  entiUed  to  their  discharge,  under  st.  49  6.  3.  c.  121.  s.  14.  and  the 
court,  on  motion,  will  enter  an  exaneratur.  2  Taunt.  246. — 9.  Bail  however  cannot  be  re- 
lieved on  their  principal  becoming  bankrupt,  and  obtaining  his  certificate  pending  the  ac- 
tion against  him,  where,  from  a  neglect  to  plead  his  certificate,  judgment  has  gone  against 
him.  3  Taunt.  46.— -10.  And  where  bail  being  fixed  with  the  debt,  and  having  paid  it,  sued 
the  principal  and  obtained  judgment  after  a  commission  of  bankruptcy  had  issued  against 
bim^  but  before  he  had  obtained  his  certificate  ;  and  after  he  had  obtained  it,  the  bail  ia 
the  second  action  applied  to  be  exonerated,  on  the  ground  that  the  plainlifl',  the  bail  in  the 
original  action,  might  prove  under  the  commission  by  virtue  of  49  G.  3.  c.  121.  s.  8  ;  court 
refused  to  interfere  summarily,  but  left  the  bail  to  their  audita  querela.  2  Mars.  37.  6 
Taunt.  329.— 11.  If  defendant  be  sent  out  of  the  kingdom  under  the  alien  act,  K.  B.  will 
exonerate  bail.  7  T.  R.  517. — 12.  Unless  they  are  indemnified,  or  have  money  in  their 
hands  belonging  to  defendant,  sufficient  to  answer  plaintiff's  demand.  6  T.  R.  50.  52.  246. 
-—13.  Tet  not  where  principal  is  only  in  custody  and  about  to  be  sent  out  of  the  country, 
whilst  he  is  still  in  this  country.  13  East,  457. — 14.  So  an  txQruratur  will  be  entered 
where  defendant  is  under  sentence  of  transportation  for  a  felony.  6  T.  R.  247..— 15.  Or 
the  defendant  a  seaman,  being  out  upon  bail  on  mesne  process  for  a  debt  under  201.,  is  im- 
pressed into  the  king's  service.  7  East,  405.  3  Smiw,  556. — 16.  But  where  defendant 
was  in  custody  under  a  charge  of  murder  committed  in  Ireland,  where  a  bill  was  found  by 
the  grand  jury  against  him,  and  application  had  been  made  to  the  secretary  of  state  to.  send 
)iim  over  there  in  order  to  take  hjs  trial ;  K.  B.  though  they  granted  a  habeas  corpus  tQ 
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[*]So  where  tbe  bail  have  continued  for  many'  years,  upon  a  cause  re* 
moved  by  habeas  corpus,  without  prosecution,  they  may  be  dischai^ed.  Pr. 
Reg.  65.  te) 

So,  if  the  plaintiff  does  not  declare  within  two  terms  after  bail  filed,  the 
bail  may  be  discharged.  Semb.  Pr.  Reg.  65.  ?!•  1  Mod.  35.  3  Mod. 
274.  (A) 

[*]Otherwise,  if  the  plaintiff  was  stayed  by  injunction  in  chancery.  R. 
3  Mod.  274.(0 

So,  if  the  bail  be  oppressed  by  irregular  proceeding,  the  court  upon  mo- 
tion will  relieve  th^m  ;  as,  if  the  proceeding  be  before  the  essoign  day  of 
the  term  next  after  the  term  when  die  process  was  returnable ;  for  the  de^ 
fendant  had  all  that  term  to  give  bail,  and  if  he  gives  it  before,  the  plaintiff 
may  take  an  assignment,  but  he  shall  not  proceed  before.     Mod.  Ca.  226» 
So  by  the  St.  4  &  5  Ann.  16.  if  an  action  be  brought  on  a  bond  or  oth- 
er secarity  by  the  bail  after  an  assignment  to  the  plaintiff,  the  court  by  rule 
may  g^ve  relief  to  the  defendant,  or  the  plaintiff  in  the  original  action,  or  to 
the  bail,  which  rule  shall  be  in  nature  of  a  defeazance  to  such  bail-bond 
or  other  security. 

So,  after  proceeding  against  the  bail,  if  the  defendant  will  accept  a  dec- 
laration in  the  original  action,  and  plead  to  issue,  and  all  this  before  trial 
lost,  upon  payment  of  costs,  the  prosecution  against  the  bail  shall  be  stayed* 
But  in  such  case  the  defendant  shall  plead  in  chief,  and  not  in  abatement* 
Sal.  519. 

//  a  judgment  be  given  by  the  defendant  to  indemnify  his  bail,  execution 
sfaall  not  be  taken  out  till  the  bail  are  damnified,  though  the  debt  is  not 
paid.     Mod.  Ca.  77. 


bring  him  up  in  order  to  his  sarrender,  would  not  without  actual  surrender  exonerate  the 
hail.  7  T.  R.  226.— 17.  Bail  will  not  be  exonerated  from  the  principal  ha?ing  become  in- 
sane. 6  T.  R.  133.  Lofiti  617. — 18.  Nor  where  he  is  committed,  under  a  crown  extent^ 
to  the  cnstodj  of  the  sheriff.     1  Mars.  166.     5  Taunt.  181. 503. 

(jS)  If  the  deftndant^  sued  in  an  inferior  court,  removes  the  cause  to  a  superior  court,  and 
puts  in  and  perfects  baU  therein,  the  bail  below  aro  discharged.  If  thepIam/t^remoTes  it, 
duy  are  discharged  inslanter,    3  M.  &  S.  328. 

(,&)  I.  That  is  where  plaintiff  does  not  declare  against  defendant  in  due  time,  so  that  th« 
cause  is  out  of  court,  2  N.  R.  404.^-2.  So  if  ho  declares  against  him  for  a  different  cause 
o/action  from  that  in  the  process,  or  affidavit  for  bail.  2  East,  305.  3  Wils.  61.  2H.  Bl. 
878.  2  B.  &  P.  358.  6  T.  R.  363.  7  T.  R.  80.  8  T.  R.  27 — 3.  So  in  the  form  of  action. 
7  T.  R.  80.  2  B.  &  P.  358.-4.  So  in  the  plaintiff  ^s  character.  3  Wils.  6U  6  T.  R.  363. 
8T.  R.  416.-^5.  Yet  where  the  proceedings  are  by  bill,  a  variance  between  the  writ  and 
declaration  in  the  amount  of  the  debt,  is  not  a  ground  for  discharging  the  defendant  on  com- 
mon bail.  Sccus  where  hj  original.  5  T.  R.  402. — 6.  So  if  on  joint  bailable  process,  the 
plaintiff  declares  severally,  the  declaration  only  will  be  set  aside,  and  not  the  bail  exoner- 
ated. I  M.  &  S.  65. — 1-  In  proceedings  by  original  in  K.  B.,  declaring  in  a  different  coun- 
ty from  that  where  \he  action  is  brought,  discharges  the  bail.  3  Lev.  235.  R.  E.  2  G.  2. 
K.  B.  Barnes,  116. — 8.  And  in  C  B.  they  are  not  liable  where  the  declaration  consists  of 
several  counts,  unless  the  plaintiff  recover  for  a  cause  of  action  specified  in  the  affidavit.  2 

Taunt.  107 9.  But  in  that  court,  the  declaring  in  a  different  county  from  that  in  which  the 

vrit  b  sued,  is  not  deemed  a  waiver  of  the  bail.  R.  H.  22  G.  3.  C.  P.— 10.  Nor  in  C.  B.  isa 
variance  between  the  writ  and  count,  the  ac  ttiam  being  in  case  on  promises,  but  the  dec- 
laration in  debt  is  not  a  ground  for  entering  an  exoneretur  on  the  bail-piece,  where  tho  sua 
sworn  to  is  under  40t     1  II.  B.,310. 

(0  Where  a  cognovit  is  given  which  affects  the  privilege  of  the  bail  to  surrender  their 
priocipal,  inch  eognorii  will  discharge  them  unless  given  with  their  consent ;  but  where 
their  situation  is  not  altered,  nor  their  rights  affected  thereby,  their  liability  remains  nn- 
ihaken.  6  T.  R.  277.  1  Mars.  250.  5  Taunt.  614.  1  Mars.  59.  6  Taunt.  319.  4 
TAont  456.     7  Taant.  126.     2  Mars,  383.    7  Taunt.  383.     16  East,  617.    1  Taunt.  159. 
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(Q  8.)  By  sturrender  of  the  principal. — What  shall  be  a  surren- 
der in  due  time.    Vide  post,  (R  3.) 

So  if  the  principal  surrender  himself  in  discbarge  of  his  bail(j:)  after 
[*]'judjgment(/),  and  before  a  capias(m)  against  him  be  returned  and  filed(n) 
we  bail  are  excused  in  C.  B.  as  well  as  in  B.  R.     ]  Leo.  58. 

And  may  enter  an  exoneratur  upon  the  bail-piece  ;  for  till  such  entry 
the  discharge  of  the  bai]  is  not  complete.     1  Sal.  98. 

So  if  he  surrenders  himself  after  the  return  of  the  capias  filed,  before  re- 
turn of  the  ^ctre  /acia^  against  the  bail,  it  is  sufficient.  R.  1  Rol.  333.  L 
40  to  50.  334.  1.  22.     2  Bui.  260.  Lat.  150.     1  Brownl.  e5.{o) 

Though  a  writ  of  error  was  brought,  and  determined  before  the  capias 
awarded.     R.  1  Rol.  333.  1.  55.     Poph.  186.  (p) 

So  if  the  first  scire  facias  be  returned  nihily  and  the  bail  bring  in  the 


(k)  1.  It  ii  Dot  necessary  in  eiUier  court  for  the  bail  to  justify  in  order  to  render,  eren 
after  they  are  excepted  to,  or  though  the  sheriff  has  been  ruled  to  bring  in  the  body.  Ash- 
ton  T.  King,  Tidd,  $67.  R.  T.  33  6.  3.  K.  B.  6  T.  R.  368.  Barnes,  1 1 1.  1 17.  2  Blk.  958. 
1179,  80.  1  H.  B.  638.  Wardle  ▼•  Rowland,  Tidd,  267.  Imp.  C.  P.  186.— 2.  And  on  an 
exception  to  bail,  if  notice  be  given  of  other  bail,  only  one  of  whom  Justifies,  and  the 
names  of  the  former  still  remain  upon  the  bail-piece,  the  first  bail  may  surrender  the 
principal  in  K.  fi.  5  T.  R.  633. ;  and  see  S  Blk.  1179. — 3.  Eren  bail  who  have  been 
fejected  haTe  in  that  court  been  held,  so  long  as  they  remain  upon  the  bail-piece,  compe- 
tent to  make  a  surrender.  Tidd,  267.-4.  But  in  C*  (.  it  is  a  rale  that  when  bail  above 
are  excepted  against,  and  cannot  justify  themselves,  they  are  considered  as  no  bail,  and 
therefore  cannot  render  ;  but  other  fresh  bail  may  be  put  in,  and  before  any  exception  ta- 
ken to  them,  may  render.  3  Wils.  59.  ;  see  1  H.  Bl.  638.  1  B.  ^  P.  32.  1  N.  R.  137. 
1  Taunt.  163.-^5.  And  in  that  court,  bail  surreptitiously'put  in,  cannot  surrender  the  deT 
fondant  2  Blk.  1179.— 6.  tn  K.  B.  bail  to  the  sheriff  are  entitled  to  the  benefit  of  a 
lender  made  without  justifying,  after  the  regular  time  of  justification  is.  expired,  so  as  to 
stay  the  proceedings  against  them  upon  the  bail-bond,  upon  payment  of  costs.  5  T.  R. 
401.  634.  7  T.  R.  529.  2  N.  R.  85.  ;  vide  7  T.  R.  297.-7.  But  in  C.  P.  if  plaintiff  has 
taken  an  assignment  of  the  bail  bond,  and  put  it  in  suit,  the  bail,  it  seems,  must  justify 
before  they  can  render  defendant.  Tidd,  268.  Imp.  C  B.  184.— 8.  The  sheriff  also  is 
entitled  in  K.  B.  to  the  benefit  of  a  render  made  at  any  time .  before  the  day  allowed  for 
bringing  m  the  body  is  expired.  7  T.  R.  527.  8  T.  R.  464 — 9.  But  if  he  bo  once  in  con- 
tempt for  not  bringing  in  the  body,  that  contempt  is  not  purged  by  the  defendant's  render- 
ing on  a  subsequent  day,  though  before  an  attachment  is  moved  for  against  him.  8  T.  R. 
29. ;  sed  vide  1  H.  Bl.  9.    1  B.  &  P.  325.     2  B.  &  P.  38.     3  B.  &  P.  363.     Tidd,  267,  8. 

(jt)  The  defendant  having  put  in  bail,  may  render  himself,  or  be  rendered  in  their  dis- 
chsirge,  before  or  after  judgment.    Str.  198. 

(m)  1.  Before  the  return  of  the  ea.  ad,  9a,  the  render  is  a  matter  of  right,  and  may  be 

pleaded.     1  Ld.  Rd.  156,  7.     Healey  v.  Medley,  Tidd,  270.  n ^2.  But  afterwards,  it  is 

allowed  by  the  grace  and  faveur  of  the  courts,  and  not  ex  debito  jusiUim.  R.  T.  1  Ann* 
reg.  2.— 3.  And  therefore  a  subsequent  render  cannot  be  pleaded.  Healey  v.  Medley. 
Tidd,  270.  n.  Barnes,  106,  7.-4.  Though,  if  made  in  time,  the  bail  may  be  relieved  by- 
motion.  Ibid. — 5.  If  &e  bail,  at  any  time  after  the  return  of  the  capiat^  render  the  prin- 
cipal at  a  judge's  chambers,  and  he  be  committed  to  the  tipstaff,  from  whom  he  escapes 
or  is  rescued,  the  render  is  of  no  avail*  6  Mod.  238.  R.  T.  1  Ann.  reg.  2  K.  B.  Tidd, 
979. 

(n\  Cro.  Eliz.  738.     Ld.  Rd.  157. 

(o)Il.  Which  rule  was  afterwards  extended,  by  permitting  a  render  upon  the  return  of  the 
Bm  scire  facias^  if  the  capias  were  returnable  de  die  in  dtem.  Cro.  Eliz.  618. — 2.  Though, 
if  it  were  returnable  the  next  term,  the  bail  were  held  to  a  render  by  the  return  of  it. 
Id.  738.-3.  But  now  see  below. 

(p)  1.  Bail  are  not  allowed  four  days  to  surrender  their  principal  after  the  determination 
of  a  writ  of  error  where  the  plaintiff  has  proceeded  by  subpoena,  and  error  is  brought  before 
the  ca.  sa,  Wightw.  79.-2.  But  if  pending  proceedings  against  bail,  a  writ  of  error  be 
allowed,  the  court  will  give  the  bail  the  same  time  to  surrender  after  judgment  affirmed,  or 
writ  of  error  non-prossed,  as  they  would  have  had  at  the  time  the  writ  of  error  was  allow- 
ed and  in  the  mean  (ime,  the  proceedings  against  the  bail  will  be  stayed.  2  Price,  296. 
-^.  And  the  application  will  be  granted,  where  the  writ  of  error  was  allowed  two  days  af- 
ter the  return  of  the  subpoBna  ad  resp,  aptinst  the  bail,  and  the  motion  not  made  till  five 
days  after,  the  fourth  day  being  Sunday.     Ibid. 
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piincipfil  in  Ihe  morning  of  the  return  day  of  the  second  ieir4  facias^  or  be- 
lore,  it  18  sufficient.  R.  1  Rol.  334. 1.  10.  Pr.  Reg.  64.  72.  R.  cent.  Mo. 
850.  3  Bui.  182.  R.  ace.  2  Rol.  367.  Cro.  EL  618.  Cont.  Cro.  £1. 
738.     R.  ace.  2  Cro.  109.     Litt-  ld4.     Jon.  139.  \q) 

[♦jThou^  the  surrender  in  the  morning  was  only  to  the  tipstaff  (*),  andt 
he  be  not  brought  to  a  judge,  nor  committed  to  prison  till  oo^t  meridiem.  R* 
1  Rol.  334.  1.  30. 

And  if  there  be  an  entry  of  the  commitment  upon  the  return  day,  though 
it  was  not  entered  till  afterwards,  and  it  appears  only  by  examination,  that  it 
was  in  the  morning,  yet  it  is  sufficient ;  for  the  record  being,  that  he  wa« 
committed  such  a  day,  the  court  will  intend  it  in  the  morning,  to  save  the 
bail.     R.  1  Rol.  334. 1.  35. 

And  thou^  the  bail  appear  at  the  return  day  by  their  attorney,  yet  the 
wrrender  may  be  accepted.     Semb.  2  Rol.  367.  382. 

If  there  be  a  surrender  of  the  principal,  though  he  has  privil^e,  the  bail 
fifaa/i  be  excused.     R.  Litt.  194.  (t) 

If  the  principal  surrender  himself  in  discharge  of  his  bail  in  B.  R.,  or  be 
brought  in  by  the  bail,  after  a  writ  of  error  pending  in  the  exchequer,  which 
'll^^svper8ede^ls^  and  the  principal  cannot  be  committed  in  execution  by  the 


{jO  I.   &.cQOfd  Sty.  Rep.  334.     8  Mod.  32 — ^,  And  the  rale  now  is,  that  in  K.  B.  ren- 

4tT  may  be  ^i  anj  time  before  the  rifling  of  the  court,  on  the   return  day  of  the  second 

tdrc  fa€ia»^  or  of  the  fint,  where  scire  feci  is  returned,  by  bill.     Ld.    Rd.  167.     6  Mod. 

f38.*-3L  Or  by  original  in  that  court,  as  well  as  in  C.  B. ,  at  any  time  before  the  rising  of 

ihe  court  on  (be  appearance  day,  or  quarto  die  pott  of  the  return  of  the   second  teire  fa-» 

das  J  or  of  the  first,  where  scire  feci  is  returned,  and  not  after.     1  Wils.  270.    4  Burr, 

f  134.  3  Borr.  1360.   1  Blk.  393.  R.   M.   |654.  s.  13.     Ca.  Pr.  C.  P.  53.  Barnes,  82.     2  H. 

Bl.  593. — 4.  And  K.  B.  have  refused  to  enlarge  the  time,  on  affidavit  that  principal  could 

mot  be  removed  without  endangering  his  life.     4  East,   102. — ^5.  Yet  this  seems  doubtfoL 

13  Easti  355—6.  And  further  time  was  allowed  where  principal,  being  in  custody  under 

process  of  another  court,  the  officer,  to  a  writ  of  habeas  corpus  by  the  bail  returned  that  ia 

removal  would  endanger  his  life.     16  East,  389. — 7.  So  it  will  be  allowed  upon  the  ground 

of  the  unwarrantable  arrest  and   detention  of  the  principal  by  a  foreign  enemy.     4  East* 

189.— .8.  So  in  the  case  where  principal  has  become  bankrupt,  the  time  wiU  be  enlarged 

tin  after  he  has  finished  his  last  examination.     3  East,   145.     1  Taunt.  320.-— 9.  Nor  has 

Ihe  St.  49  6.  3.  c.  121.  permitting  a  bankrupt  in  custody  in  execution  to  be  brought  before 

the  coamnssioners,  altered  this  practice.     1  Price,  74.     Tidd,  268,  9« 

(s)  Vide  supra. 

(0  1*  Formerly,  if  defendant  had  become  bankrupt,  and  obtained  his  certtdcate  hefora 
the  bail  were  fixed,  the  method  was   for  the  bail  to  surrender  him ;  and  then  for  the  de- 
fendant to  apply  to  be  discharged,  upon  an  affidavit,  stating  his  having  become  bankrupt 
since  the  cause  of  action  arose,  and  obtained  a  certificate  of  his  conformity  under  the  com* 
aiasioa.     Cowp.  824. — 2.  But  of  late,  where   a  bankrupt  is  clearly  entitled  to  his  dis.- 
cfaafge,  the  courts,  or  a  judge  on  summons,  to  avoid  circuity,   have  ordered  an  earoneroittr 
to  be  entered  on  the  bail-piece,  without  the  form  of  a  regular  surrender  by  his  bail.     Ibid. 
Barnes,  104.    2  N.  R.  180.  190.     Vide  8  T.  R.  609 — 3.  And  this  was  aUowed  on  motion 
ID  the  K.  B.,  where  the  certificate  was  not  obtained  till  after  the  return  day  of  the  ca,  ad 
so.     Cleveland  v.  Dickinson,  Tidd,    272,     Sed  vide  Healey  v.  Medley.     lbid.-*4.  But 
where  the  validity  of  the  commission   is  disputed,  the  court  will  direct  an  issue,  notwith? 
standing  the  certificate,  before  an  exoneratur  is  entered.  M^illisop  v.  Smith,  Ibid.— •5.  And 
bail  cannot  plead  the  bankruptcy  and  certificate  of  their  principal  in  their  own  discharge  ; 
but  must  apply  for  relief  by  motion.     1  B.  £&  P.  448.      Id.   450.     Tidd,  272.-^j  6.  Vide 
ClttuDpion  V.  Noyes,  2  Mass.  Hep.  481.     Kane  v.  Ingraham,  2  Johns.  Cas.  403.    Seaman  v. 
Drake,  1  Caines'  Rep.  9.     Riddles  v.   Mitchell,  1  Caines^   Rep.    11.  in  nota,    Olcott  r. 
UJIcy,  4  Johns.  Rep.  407.     Rathbone  r.  Blackford,  1  Caines'  Rep.  586.— -7.  And  it  seems, 
that  bail  will  be  discharged  if  the  principal  be  released  from  the  debt  under  the  insolvent 
law  of  another  state.     Harrison  v.  Young,  1  Har.  &  Johns.  102.  in  nota.^S.  But  where 
fte  defendant  neglected  to  avail  himself  of  his  discharge,  and  allowed  Judgment  to  be 
perfected  against  himv  the  court  would  not,  on  motion  of  the  bail,  order  an  exorurelur  on 
the  bail-piece.     Mechanic's  Bank  r.  Haxard,  9  Johns.   Rep.  392.-8.  If  between  the  re- 
turn of  a  ca.  M.  and  the  return  of  the  set.  fa.  against  the  bail,  the  principal  is  discharge^ 
•Bder  an  insolvent  »Ct,  the  bail  are  entitled  to  an  exomretitr.     Beggs  v.  Teackle,  5  Binn. 
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court)  yet  tbe  bail  are  excused,  aud  the  marshal  of  B.  R«  shall  detain  him  id 
prison  as  a  ple^e,  till  judgment  be  afiirmed,  or  disaffirmed.  R«  1  RoU 
335.  1.  5.  R.  Mo.  850.  853.  R.  cont.  Lat.  149.  Agr.  3  Mod.  87.  R. 
Jon.  138.    Ray.  100. 

Otherwise  in  B.  after  error  brought,  and  there  allowed.  1  Rol.  334.  1. 
40.  Hob.  116. 

But  in  B.  if  the  record  be  not  removed  before  the  return  of  the  writ  of 
error,  the  principal  may  surrender  himself  in  discharge  of  the  bail.  R. 
Hob.  116.  (u) 

So  if  the  defendant  be  taken  by  an  extent  at  the  suit  of  the  king,  he  may 
be  brought  by  habeas  corpus  (x),  and  surrendered  in  discharge  of  his  bail ; 
for  the  suit  there  was  prior  to  the  extent.     R.  1  Sal.  353. 

[*]If  the  defendant  be  in  custody  by  an  escape  warrant  upon  the  st.  1 
Ami.  6.  the  bail  may  have  a  writ  to  the  sheriff,  &c.  to  detain  him  in  dis^ 
charge  of  the  bail,  wno  shall  return  the  receipt  of  the  writ,  and  whether  the 
defendant  be  in  his  custody,  on  pain  of  50L  ;  and  on  such  return  a  reddidit 
se  shall  be  entered  on  the  bail-piece,  which  shall  be  as  effectual,  as  if  the 
defendant  had  rendered  in  court. 

So  debt  shall  not  be  sued  upon  a  recognizance  in  B.  R.  against  bail,  if 
they  surrender  the  principal  in  eight  days  after  full  term  ;  whereby  the  bail 
has  equal  advantage  in  debt,  as  in  a  scire  facias.  Mod.  Ca.  132.  3  Mod. 
Ca.  340. 


(«)  A  render  by  defendant,  hariiK  removed  the  cause  ttom  an  inferior  court  by  habeaa- 
corpns,  at  any  time  before  procedendo  actuaUy  issaea,  is  sufficient.     16  East,  387. 

(x)  1.  Where  defendant  is  at  large,  he  may  come  in  and  render  himself,  or  be  taken, 
and  rendered  by  his  bail,  either  in  court,  if  sitting,  or  before  a  judge  at  his  Chambers.  • 
Mod.  S31—S.  And  the  court  or  Judge  win  make  an  entry  er  minute  of  the  render  and 
commitment,  and  cause  the  defendant  to  be  sent  therewith,  in  custody  of  a  tipstaff,  to  the 

K.  B.  or  Fleet  prison.     R.  T.  3  Ann.  K,  B.    Tidd,  271 3.  And   they  are  justified  in 

Marching  the  house  of  their  principal,  in  order  to  his  surrender,  though  it  turn  out  that 
lie  was  not  therein  at  the  time.  2  H.  Bl.  120.— 4.  But  where  defendant  is  already  a  prison- 
er, he  mast  be  brouriit  up  by  writ  of  htibeas  eorptu  cum  eausa^  which  may  be  made  return- 
able Immediate.    3  Burr.  1875. — 5.  A  writ  that  will  be  granted  as  well  where  defendant  is 
in  custody  on  criminal  as  on  ciyil  process.^6.  Hence  where  he  has  been  taken  on  a  charge 
of  felony,  or  for  a  misdemeanour.    7  T.  R.  226.     IS  "Eaat^  78. — •{  Biggnell  v.  Forrest,  2 
Johns.  Rep.  482.  }-— 7.  Unless  he  is  a  convicted  felon.    4  Burr.  2034.^-8.  So  it  will  be 
granted  to  bring  np  principal  confined  as  a  lunatic.    3  Burr.  549. — 9.  But  not  when  in  cus- 
tody mider  the  alien  act,  and  on  the  eve  of  departure.     13  East,  457. — 10.  And  upon  this 
Irrit,  conrt  wiU  either  remand  him  to  his  former  custody  or  commit  him  as  a  prisoner  of  the 
court  to  the  custody  of  the  marshal.    Tidd,  271  — 1 1 .  In  K.  B.  it  is  a  rule,  that  under  every 
Commitment  should  be  entered  the  state  of  the  cause  at  the  time  of  the  render ;  if  before  de* 
claration,  the  sum  sworn  to  on  the  arrest ;  but  if  after  declaration^  these  words  should  be 
judded,  *'  declaration  filed  or  delivered,  issue  or  interlocutory  judgment  signed,^^  as  the  case 
Is ;  if  after  final  judnnent  in  debt,  the  debt  and  damages,  in  other  cases  the  quantum  of 
damaees.    R.  E.  8  G.  3.  K.  B.— 12.  In  C.  B.  the  filacer  attends  with  his  book  at  the  judge's 
chambers,  and  takes  the  render^ — 13.  And  where  it  was  made  upon  the  last  day,  the  court 
ordered  the  honr  of  the  day  to  be  entered,  that  it  might  appear  whether  the   surrender  was 
made  before  the  rising  of  the  court.     Barnes,  69. — 14.  As  it  must  be.     2H.  Bl.  593.    3 
Burr*  1380.     1  Blk.  303.    Tidd,  271. —--{  16.  Bail  may  surrender  the  principal  within  eight 
days  in  full  term,  after  return  of  process  against  them.     Strang  v.  Barber,  1  Johns.  Cas.  329. 
Kane  v.  Ingraham,  2  Johns.  Cas.  403.     Ellis  v.  Hay,  1  Johns.  Cas.  334.    Browne  r.  Smith, 
9  Johns.  Rep.  84. — 16.  And  they  may  surrender  the  principal,  although  they  are  indetnni- 

fled.     BroWttlow  v.  Forbes,  2  Johns.  Rep.  101 17.  Sunday  is  to  be  reckoned  as  one  of  the 

eight  days,  within  which  the  bail  may  surrender  the  principal.  Brown  v.  Smith,  9  Johns. 
Rep.  84. — 18.  Sickness  of  the  bail  is  an  excuse  for  not  surrendering  the  principal  within  the 
time  aUowed.  Boardman  v.  Fowler,  1  Johns.  Cas.  413. — 19.  If  the  surrender  be  made  with- 
ftt  the  rale,  the  exoneretur  may  be  entered  afterwards.  Strang  v.  Barber,  1  Johns.  Cas.  329* 
^20.  Bail  are  entitled  to  an  exoneretur  where  the  principal  is  sentenced  to  imprisonment 
for  life.  Cathcart  v.  Cannon,  1  Johns.  Cas.  28. — ^21.  So,  where  the  principal  has  been  sen- 
tenced to  imprisonment,  for  a  tena  of  yean  in  another  state,  for  a  felony.  Loflia  v.  Fowler, 
18  Johns.  Rep.  335  J^ 
[•54] 
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SoinC.B.  (y) 

And  if  there  be  an  action  in  B.  R.  upon  a  reco^izance  in  C.  B.  the  bail 
9ha11  have  the  same  rule  as  they  would  have  in  C.  B.     Mod.  Ca«  133«  (r) 

[*]So  in  debt  upon  a  recognizance  of  bail,  the  bail  shall  have  advantage  of 
flie  surrender  at  any  time  before  the  return  of  the  latitat.  1  Sal.  101. 
Carth.515. 

If  the  principal  surrender  himself  before  the  return  of  the  scire  faciasj  but 
does  not^ve  notice  (a)  to  the  plaintijf,  nor  enter  an  exonera<ur  upon  the 
bail-piece,  and.  upon  a  scire  fed  Uiere  is  judgment  against  the  bail,  they  shall 
not  be  aided  upon  motion,  without  an  avtdita  querela.     R.  1  Sal.  101  • 

\  It  has  been  resolved,  that  where  a^«  fa.  was  returned  niUla  bona^  and 
a  ca.  sa.  returned  n&n  est  inventus,  the  bail  was  entitled  to  the  whole  term 
after  the  service  of  a  scire  facias  upon  him,  to  surrender  the  principal. 
Davitt  V.  Counsel,  2  Nott  &  M'Cord,  1 36. 

But  the  bail  cannot  surrender  the  principal,  in  court,  after  final  judgment* 
Rice  7.  Carnes,  8  Mass.  Rep.  490.  Champion  v.  Noyes,  2  Mass.  Rep. 
481. 

Yet,  if  execution  be  sued  out,  the  principal  may  be  surrendered  to  the 
officer ;  or  he  may  be  surrendered  in  court,  on  return  of  th^  scire  fucia$ 
against  the  bail.     Ibid.     Ibid.  \ 

<Q3.)  Whatnot. 

Bat  a  surrender  after  the  first  scire  facias  returned  scire  feci^  and  filed^  \$ 
too  iate.     1  Rol.  334. 1.  5. 

Or  if  the  first  scire  facias  be  returned  nihil  ^  in  the  afternoon  of  the  return 
day  of  the  second  scire  facias.  1  Rol.  334. 1.  30.  Yet  Cro.  El.  618.  says, 
that  a  surrender  before  judgment  in  the  second  scire  facias  is  sufficient. 

So  a  surrender  after  a  plea  to  the  second  scire  facias  is  too  late,  and  can- 
not be  made  without  the  consent  of  the  plaintiff.     R.  Pal.  392. 

So  after  error  brought,  the  surrender  of  the  principal  does  not  discharge 
flie  bail  in  error  ;  for  their  recognizance  is,  to  prosecute  the  writ  of  error 
with  effect,  or  pay  the  condemnation  with  costs.  R.  2  Cro.  402.  3  BqU 
191.     1  Rol.  392.     D.  3  Mod.  87: 

Yet  after  execution  against  the  bail,  the  principal  was  accepted  in  dis- 


(w)  1.  In  K.  R,  if  plaintiff  proceed  by  action  of  debt  on  the  rec<wni«ance,  th«  render 
aia^  be  made  by  the  space  of  eight  entire  days,  in  full  term,  next  after  the  retnrn^f  tiM 
latitat,  or  other  process  against  Uke  bail.     R.  T.  1  Ann.  reg.  1.  K.  B.     1  Balk.  101.     1  Ld. 
Rd.  721.     6  Mod.  132.— 2.  Of  i^hich  an  intervening  Sunday  must  be  reckoned  one.     14 
EasL  537.-3.  And  if  there  be  not  the  fall  number  of  days  in  th^  same  term,  they  must  be 
made  np  in  the  following  one.— 4.  Where  an  action  was  commenced,  and  afterwards  du- 
coDtianed,  and  Uien  the  baU  rendered  the  principal,  before  the  bringing  of  a  new  ac^oof 
the  court  held  Uie  rendergood,  it  being  before  the  return  of  the  process  m  the  suit.    «  a^. 
915.— 6.  So,  where  plaintiff  sued  the  bafl  on  their  recognizee,  who  did  not  render  tii# 
principsil  wfthin  eight  days,  and  then  tiie  plaintiff  died,  and  h«  executors  brought  anoOiet 
Sti«?^ainst  the  bail,  it  was  ruled,  that  the  bail  had  eight  days  from  the  return  of  th«  pro- 
cess  in  tteiecond  action,  to  render.    8  T.  R.  422.-6.  In  C.  B.  the  render  must  be  made 
before  the  rising  of  the  court,    on  the  ^uorfo  dte  post  of  the  return  of  the  projeM-    XS:  f  L* 
cT^  B^e.,  82.    SH.  Bl.  593.  R.  M.  "Sf.  •.  12.  C.  P;    2 H.  Bl.  118.-7.  Which 
loo  must  be  served  on  the  bail  four  days  at  least  before  the  retunj.    Ca.  Pr.  C.  P.  18.  Pr. 
R«c  83.    Bamea,  62.-8.  And  in  that  court  they  are  allowed  the  same  time  for  rendenng 
^defendant  on  an  attachment  of  privUege  as  on  a  common  cepww.    2  H.  Bl.  117.-«. 
Jbd  if  a  bafl  be  seiaed  with  process  upon  his  recognizance,    and  die  before  the  9^/  J^ 
f«l,and  fesh  process  issue  against  his  e^ecutoi^  f  •y  »^^«- "^^^i****  Hd  mS'w)! 
ietom  of  the  eccond  writ,  to  surrender  the  pnncipal.    1  B.  &  P.  61.    Tidd,  269,  270. 
(m)  Or  as  if  the  rec^pftisaace  had  been  taken  la  K.  15.    7  i .  k.  sod. 
(tt)  Vid«  infra.  j.#^^j 
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charge  of  the  bail ;  wkere  it  appeared,  that  the  principal  absconded  befor«. 
by  covin  between  him  and  the  plaintiff.     R.  1  BuL  43. 

(Q  4.)  How  the  surrender  shall  be  recorded. 

If  the  defendant  surrender  himself  in  discharge  of  his  bail,  it  ought  to  be 
entered  upon  record.     1  Rol.  337.  I.  10.     Hob.  210. 

And  therefore,  if  a  surrender  be  pleaded,  he  ought  to  conclude,  that  he  i^ 
i^ady  to  aver  it  by  the  record.     Lat.  149.     Hob.  210.     Mo.  888. 

And  the  entry  ought  to  be,  quod  reddidat  se  in  exonerationem  manucaptQ- 
fum  suorum*     Hob.  210. 

And  if  the  entry  says,  that  the  surrender  was  in  court  die  non  juridico,  it 
10  void.     1  Rol.  392.     Poph.   1 86. 

And  upon  a  certificate,  that  the  defendant  is  in  custody,  the  master  of  the 
office  writes,  reddidit  stj  upon  the  bail-piece,  which  discharges  it.    Pr.  Reg* 

64. 

Otherwise  the  bail  would  be  charged,  though  the  defendant  be  in  prison. 

Pr.  Reg.  64.  (b) 

[*]So  if  the  bail  surrender  the  principal  after  the  return  of  the  capias j  at 
k  judge's  chamber,  and  he  escape  before  he  has  continued  two  days  in  cus- 
tody, the  bail  shaH  not  be  discharged.     Mod.  Ca.  238.  (c) 

So,  if  they  do  not  give  notice  (d)  of  the  surrender  to  the  plaintiff,  they 
ihall  pay  the  charges  of  the  plaintiff  thenceforwards,  before  their  discharge. 
Mod.  Ca.  238.  (c) 

But  the  surrender  will  be  good,  though  no  notice  be  given.  Mod.  Ca. 
238, 

And  though  he  escaped,  or  be  rescued  after  being  two  days  in  the  custody 
of  the  marshal.     Mod.  Ca.  239. 


*Tr 


(fr)  1*  In  order  to  dUcbarge  the  bail  in  K.  B.,  an  exonertUur  muet  be  entered  on  the  baSl« 
ttieee* — ^2.  To  effect  which,  the  bail-piece,  if  not  already  got,  shoald  be  obtained  from  the 
nidge^B  chambers,  and  a  certificate  from  the  prison,  that  deifendant  is  in  custody ;  which 
being  carried  to  the  master,  he  will  enter  an  exoneratur  on  the  bail-piece,  which  shoald 
then  be  filed.  Tidd,  ^3.-«-3.  For,  if  the  bail-piece  be  filed  without  an  axoneraiur,  the 
bail  remains  liable,  though  the  defendant  bo  actually  in  prison.  R.  T.  1  Ann.  reg.  2  K»  B. 
1  Salk.  98.  #  Mod.  283.-~4.  Yet,  where  the  bail-piece  has  been  previously  delivered  out 
to  be  filed,  to  the  plaintiff  ^s  attorney,  who  neglects  to  file  it^  he  cannot  proceed  against  the 
bail,  for  want  of  an  exontralur.  8  Mod.  280.  Barnes,  68. -*5.  And  where  the  render  is  in. 
pther  respects  regular,  the  court  will  order  an  txoneratur  to  be  entered  on  the  bail-piece, 
upon  paying  the  costs  that  have  accrued  subsequent  to  the  render.  8ay.  Rep.  7,  8.  1 
Burr.  409.---^.  In  C.  B.  the  exoneratur  is  entered  in  the  filaeer^s  book,  on  making  the  ren- 
der at  the  judge's  chambers.  Imp.  C.  P.  5.'>5,  556.-— 7.  And  in  K.  B.  entry  of  the  render 
must  be  made  in  marshal's  book  kept  at  K.  B.  office.  R.  T.  3  Ann.  K.  B.  1  Salk.  272,  a. 
1  Str.  1215.  1226.     2  Burr,  1049.     2  Smith,  243. 

(fl)  Vide  supra. 

(rf)  1.  The  defendant  being  rendered,  notice  thereof  should  be  given  without  delay,  to 
plaintiff's  attorney.  7  T.  R.  528.  8  T.  R.  2i3.  3  B.  &  P.  232 — 2.  And  in  K.  B.  an  afli- 
dayit  should  be  made  of  the  service  of  such  notice.  R.  T.  1  Ann.  reg.  2.  K.  B.  8  Mod. 
238.  8  Mod.  281,  4  Bac.  Abr,  420,  421.  5  T.  R.  368.  8  T.  R.  222 — 3.  Secas  in  C.  B. 
1mp»  C.  P.  556.-*t4.  But  the  notice  need  not  be  given  before  the  rising  of  the  court  on  the 
day  of  the  render.     Tidd,  273.     5  East,  533.     Vide  2  Smith,  242. 

\t)  1.  If  the  principal  be  surrendered  in  time,  but  the  bail  omit  to  givo  regular  notice, 
in  consequence  of  which  plaintiff  proceeds  upon  the  bail-bond,  bail  may  apply  to  set  aside 
the  proceedings,  on  payment  of  costs,  even  after  execution  levied,  and  the  money  is  in  the 
sheriff 's  hands.  8  T.  R.  222. — 2.  If  plaintiff  proceed  after  due  notice  of  render,  without 
more,  he  does  it  at  his  own  cost  and  p^ril,  since  the  rule  of  K.  B.  Priq.  1  Anne,  is  uncondi- 
tional, and  not  on  payment  of  the  costs  due.  3  East,  306. — 3  If  a  question  of  costs,  for  in- 
ttance,  turn  upon  whether  the  plaintiff  knew  that  the  defendant  was  in  custody,  it  will  be 
prevumed  tlutt  &e  did  not,  where  no  notice  of  surrender  was  given.    3  B.  &  P.  292. 
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So,  if  he  escape  at  any  time  after  the  surrender  before  ihe  return  of  the 
wriU    Mod.  Ca.  238-  (/) 

If  the  plaintiff,  or  his  attorney,  be  in  court  at  the  time  of  the  surrendery 
be  oB^t  to  declare  bis  acceptance  or  refusal  to  take  him  in  execution,  of 
which  there  shall  be  an  entry  upon  the  record.  1  RoL  337.  1.  15.  Hoh# 
210.  Pr.  Reg.  66.     Cro.  El.  22.  1  Leo.  58. 

If  they  are  not  in  court,  he  shall  be  committed  till  the  plaintiff  or  his  at- 
torney be  summoned  to  make  his  election.  1  Rol.  337.  1.  20.  Hob.  210. 
3  Rol.  367.     Mo.  888. 

If  they  are  dead,  a  scire  facias  shall  go  against  the  plaintiff^s  executor,  ot 
administrator,  to  make  election.     1  Rol.  337.  I.  25.     Per  Hob.  210. 

And,  whether  the  plaintiff  or  his  attorney  accept  or  refuse,  shall  be  en- 
tered  upon  the  record.     Hob.  210.     Mo.  888. 

And  such  refusal  does  not  bar  the  plaintiff  of  his  execution  by  etg^ias  ad 
satisfaciendum  afterwards.     Per  Hob.  210. 

(Q  5.)  By  the  death  of  the  principal. 

Vide  post,  (R  5.) 

Uthe  principal  die  before  a  capias  against  him,  the  bail  shall  be  excused. 
R.  Hutt.  47.  Mo.  432.  Cro.  El.  597.  {  Vide  Arthur  r.  Antonio,  1 
ISott  &  M^'Cord,  251.  Champion  r.  Noyes,  2  Mass.  Rep.  485.  Bulkley 
T.  CoVton^  1  Johns.  Rep.  515. 

But  if  the  bail  are  fixed,  the  death  of  the  principal  will  not  relieve  them. 
Olcott  v»  Lilley,  4  Johns.  Rep.  407.  \ 

l*]Soy  if  error  be  brought  after  judgment  before  a  capias^  and  the  princi- 
pal die  pending  the  error.     R.  Hutt.  47.     Dub.  Lat.  149. 

So,  if  the  principal  die  before  a  capias  against  him  be  returned  and  filed 
(;),  the  bail  shall  be  excused.  1  Rol.  336.  1.  15.  25.  449.  1.  40.  45,  53. 
450.  I.  15.     R.  Jon.  139. 

But  the  death  of  the  principal,  after  a  capias  against  him  returned  nan 
at  inventus^  and  filed  upon  record,  does  not  excuse  the  bail,  though  he  died 
before  a  scire  facias  against  the  bail,  and  if  the  bail  had  then  brought  in  the 
principal^  they  would  have  been  discharged.  R.  1  Rol.  336.  1.  1 5.  R. 
Mo.  775,6.  R.  2  Cro.  165.  1  Rol.  450.  1.  5.  Jon.  139.  2  Jon.  228* 
/  Vide  McClelland  v.  Chambers,  1  Bibb,  366.  Denny  v.  Hutcheson,  1 
Bibb,  576.  I 

So  the  death  of  the  principal  before  judgment  against  him,  is  of  no  avail ; 
fertile  bail  shall  not  l^ke  advantage  of  the  error  in  the  first  judgment.  Per 
Gawdy  ;  Wray  cont.  2  Leo.  101. 

(Q  6,)  If  the  debt  be  satisfied  by  the  principal. 

Vide  post,  (R  6.) 
So,  if  the  principal  pay  (A)  the  sum  recovered  against  him,  after  judg- 

(/)  Vide  supra. 

(£)  If  defendant  die  after  the  return  of  the  ea.  <a.,  but  before  it^s  filed,  the  bail  are  fin* 
cd.    6  T.  R.  284. 

(&)  1.  As  to  whether  a  eogriBtii  by  the  principal  dischargei  the  bail,  vide  supra.—- 
2.  Taking  bUls  from  princip^,  with  an  agreement  that  plaintiff  may  stiU  proceed,  does  not 
disdiarge  him.  7  Taunt.  126. — 3.  But  plaintiff,  after  final  judgment,  having  tsJcen  bills 
payaUe  at  a  future  day,  in  satisfaction  of  the  debt,  the  court  discharged  the  bail  on  pay- 
aent  of  costs,  though  the  application  was  not  msule  till  the  fourth  term  after  judgment 
•igned.  3  Mars.  383,  7  Taunt.  38S.*i>4.  It  is  no  ground,  however,  for  setting  aside  judg- 
■cnt  against  baii,  that  plaintiff  has  accepted  a  composition  from  principal,  and  suspended 
die  execution  of  a  ea.  aa.  which  had  been  issued  against  him ;  though  it  were  without  the 
Itttfwledfe  or  conseiit  of  the  bi^U    %  Mars.  S60.    5  Taoat.  614. 

[*57] 


06  BAIL. 

Nor  can  they  liare  a  writ  of  error,  tarn  in  redditione  judieii,  against  the 

frincipal,  ff^am  in  redditione  Judicii^  against  the  bail,  et  executioms  superindem 
*er  2  J.  Jonejtcont.     Cro.  Can  481. 

Otherwise,  if  the  writ  of  error  by  the  bail  only,  recites  the  first  judgment, 
and  assigns  errors  in  the  judgment  against  the  bail  only.  Cro.  Car.  481, 
482. 

And  if  the  judgment  against  the  bail  be  bad  for  infancy,  &c.  or  other  er^ 
ror  in  fact,  the  bail  shall  take  advantage  of  it  by  audita  querela*  R.  Yel. 
155. 

[*1If  the  scire  facias  against  the  principal  after  judgment  has  only  four 
days  Detween  the  teste  and  return,  and  a  scire  facias  be  brought  against  the 
bail,  proceedings  shall  be  stayed,  upon  motion  by  the  bail.  2  Mod.  Ca. 
305. 

But  after  a  scire  facias  against  bail^  error  brought  of  the  principal  judg- 
ment is  not  a  supersedeas  to  the  proceeding  in  the  scire  facias*  R.  1  Rol. 
371.     Poph.  186. 

(R  2.)  In  what  maimer  the  scire  facias  shall  be  sued. 

If  bail  in  C.  B.  be  taken  by  a  judge  in  Fleet-street,  which  is  in  London, 
and  afterwards  filed  at  Westminster,  the  scire  facias  issues  from  Middlesex. 
3  Rol.  382.     Hob.  195,  6.     Sal.  600.  564. 

Or,  from  London.  R.  1  Rol.  891.  1.  20.  35.  Al.  12.  Hob.  196.  Saf; 
600.  (o) 

But  a  sdre  facias  upon  a  recognizance  of  bail  in  B.  R.  must  be  in  Mid- 
dlesex ;  for  it  does  not  bind  till  filed.     R.  SaU  600.  564. 

So  it  shall  always  be  entered  as  taken  in  court.     Sal.  564. 

If  there  be  bail  for  two  defendants  in  several  terms,  there  shall  not  be  a 
scire  facias  against  them  jointly.     Lat.  183.  (o) 

But  upon  motion  they  may  be  filed  both  of  the  same  term.     Lat.   183. 

If  there  be  bail  in  York,  and  transmitted  to  Westminster,  the  scire  facias^ 
may  be  in  the  one  county,  or  the  other.     R.  Lut.  1287. 

if  there  be  bail  in  C.  B.  and  afterwards  the  judgment  is  affirmed  in  B.  R. 
the  recognizance  shall  be  removed  thither  by  certiorari  ;  for  the  scire  fa- 
cias must  issue  out  of  the  court  where  the  judgment  was  given.  R.  4  Mod. 
104.     Vide  Pleader,  (3  L  3.) 

The  scire  facias  ought  to  pursue  the  recognizance ;  and  therefore,  a  va- 
riance from  it  is  error  (47);  as,  if  it  mistakes  the  sum.     R.  Cro.  Kl.  855. 

So  it  ought  to  pursue  the  judgment.     Vide  Pleader,  (3  L  3.)  (r) 
111 

(0)  1.  It  has  been  laid  down  Uiat  where  the  bail  ia  enrolled  as  taken  in  Middlesex,  the 
4€irtfaeiat  shall  be  in  Middlesex  ;  but  where  iu  any  other  county,  9ci.fa,  may  be  in  that 
county,  or  in  that  in  which  the  enrolment  is.  2  Blk.  7C8.  Barnes,  96.  207. — 2.  Th%t  a  tci" 
rt  facias  on  a  bail-piece  remaining  in  Middlesex,  must  be  sued  out  in  Middlesex,  though  the 
original  cause  of  action  was  in  London.  1  Burr.  409.— ^S.  And  lately,  that  the  teire  facias 
is  properly  sued  in  that  county  in  which  the  recognixance  is  recorded,  though  the  action 
igainst  the  principal  by  original,  and  proceedings  thereon,  were  in  another  county.  5  East, 
461.    2  Smith,  14. 

(ji)  1.  In  debt  the  plaintiff  may  bring  one  action  against  all  the  persons  bound  in  the  re- 
cognizance, or  several  actions  against  each  o(  them.  Infra. — 2.  But  one  scire  facias  seems 
in  all  cases  to  be  sufficient ;  and  the  recognixance  being  joint  and  several,  the  execution 
nay  be  several,  though  the  sctrtjacias  was  joint.  Bac.  Abr.  tit.  Execution  6.  1  Lev. 
225.     1  Sid.  339.     Tidd,  1044. 

(9)  Where  a  scire  facias  was  brought  against  three  persons  as  bail,  upon  a  recognizanco 
acknowledged  by  them  and  the  principal  jointly,  the  writ  abated,  because  this  being  found- 
ed on  a  record,  the  plaintiff  ought  to  set  forth  the  cause  of  the  variance  from  the  record,  as 
that  one  was  dead.     Aleyn,  21. 

(r)  1.  After  setting  forth  the  judgment,  it  states  that  the  pri&cipal  b^s  not  paid  the  debt 
[•60] 
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[•] And  if  a  tecognizance  be  taken  before  commissioners,  &c.  it  ought  to 
ihew  how  it  was  transmitted,  and  the  record.     Lut.  1283. 

So  it  ought  to  pray  execution  ;  and  therefore,  if  after  quart  execuito  the 
words  Jieri  non  debet  are  omitted,  it  is  bad.     Lut.  1282. 

So,  if  there  be  a  recognizance  upon  an  original  in  the  county  of  Y.  and  he 
afterwards  declares  in  the  county  and  city  of  Y.  and  has  judgment  upon  it, 
the  bail  shall  not  be  charged  ;  for  though  he  may  change  the  county,  yet  he 
thereby  loses  the  bail.     R.  3  Lev.  235. 

But  if  there  be  a  recognizance  of  bail  upon  a  clausum  Jregit,  and  the  ac- 
tion is  by  an  executor  or  administrator,  whereby  it  does  not  appear,  bu^ 
that  the  bail  was  in  an  action  in  his  own  right,  yet  it  will  be  well ;  for  it  i? 
the  usual  course  to  take  bail  upon  the  clausum  /regit.     Lut.  1281. 

So,  if  it  pursues  the  recognizance,  it  is  sufiicient  :  as,  if  A.  and  B.  are 
bail  (or  C.  and  D.  only,  in  an  action  against  C.  D.  and  F.,  and  the  scire 
facias  savs,  Uiat  C.  and  D.  have  not  satisfied  the  judgment,  it  la  sufficient, 
though  it  does  not  say,  that  F.  has  not  satisfied  ;  for  the  bail  was  o^jj  "w 
C.  and  D.,  and  it  is  enough  to  shew  that  they  have  not  satisfied  ;  and  if  F. 
has  paid,  it  shall  be  shewn  on  the  other  side.     R.  2  Rol.  276.  I.  35. 

So,  if  it  does  not  say  that  C.  and  D.  mc  corum  aliquis  has  satisfied  ;  for 
if  either  has  paid,  both  have  satisfied  the  judgment.     R.  2  Rol*  276  1.  35. 

So  it  IS  not  necessary  after  recital  of  the  recognizance  to  conclude,  prout 
palel  per  rtcordum.     Lut.  1282.  (s) 

(R  3.)  Pleas  to  a  scire  facias.— Surrender  of  the  principal. 

To  a  scirt  facias  the  defendant  may  plead,  that  the  principal  surrendered 
himself  in  discharge  of  his  bail.     Vide  ante,  (Q  2.)     Adm.  3  Lev.  152. 

[*]That  a  capias  ad  salisfacicndum  issued  against  him,  upon  which  he 
was  taken  in  execution.     Lut.  1270. 


•rdamasea  recovered,  nor  rendered  himself  to  Ihe  prison  of  the  niaijhal  ^^  j^'fen.  a 
*llk  439  3  Satk.  3^.  Ld.  Rd.  804.-.2.  And  in  K,  B.  concludes  by  requiring  the  sh«. 
rtft;  make  knoln  to  the  bail,  that  they  bo  before  the  king  -t  Westminjtei^on  a  day  c«. 
teiii  by  bill  or  bv  orieinal,  on  a  general  return  day,  wheresoever,  &c.  to  shew  if  they  nave 
o r  knK any  thS^^  for  themsiilves,  .vby  the  plaintiff  ought  not  to  have  his  execution 
^'ai^^Uhem^^  debt  or  damages   afor'esaid,  by  bill  or  by  original,  for  «;«  »«^/^kn^^l- 

cjted,  according  to  the  force,  form,  and  effect  of  the  recognizance,  if  it  shall  ?«"«  expe- 
d  entVwmTfo  d^  Tidd,  1045;  104G.-3.  In  the  C»  B.  the  bail  are  required  by  'the 
wrir  to  be  before  the  king's  justices  at  Westminster  on  a  general  return  day,  to  shew,  &c. 
why  thrpenalty  of  the  recognizance  should  not  be  made  of  each  of  their  lands  and 
^^  JS  /c  Ibid  — 4.  The  xcire  facias  against  the  principal  is  in  hoc  parte,  or  that  he  do 
I^^ceW^^^^^  -  "^^  behair-5.   But  ^f^-^l'^l^;'^^. 

(,.)   I .  But  a  '^^':1»'?'^"  'Vo"r  days  ewlu.ive  between  the  te.te  and  return  of  the  tc-sz 

the  ri«m?  of  Iho  court,  but  not  .='»"''»'^^.*- J  J'ti^-.^e/sir^offihe  last  four  days  before 

T~  «.  <!._  i>ail  fhp  alias «circ  facias  must  lay  in  me  sneriu  s  uun-o  i"«>  ;"  '       , 

1  o  fix  the  »'»''' r!,*""^"  ,3  V  ,,,    508.-6.  And  in  K.  B.  it  is  sufficient  that  it  has  been 
Iherefarn.    41.R.58J-      J*^"^^^^^^  though  no  entry  of  the  writ,  notifying  that  it 

duly  entered  on  the  file.  '» '^"^^V'^  '  °° i;;),^^^^  book  kept  therein,  that  being  a  private 
l^'X  "^TlA^l-^^^'^^^^  ";^'c  sheriff  of  ,cif/a.,a,  is  not  conc.u^.e  u^_u 

rB^k^^S  --«  atuX^^^-Tult  i^i^  - 
lbe  last  day.     11  East,  211.  ^  [»61]  [*623 
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And  be  need  not  aaj,  that  he  continued  in  execution ;  for  the  bail  will  be 
discharged,  if  he  was  ever  taken  in  execution.     Lut.  1^73. 

And  to  this  the  plaintiff  ou§^t  to  repl?,.that  non  est  invenius  was  returned 
upon  the  cajnas  ad  satisfadendumy  and  traverse  that  he  was  taken  upon  it. 
Lut.  1373. 

Or,  that  another  capias  ad  satisfaciendum  was  returned  non  est  inventus, 
tod  traverse,  that  this  writ  issued.    Lut.  1 273. 

Or,  if  the  defendant  pleads,  a  cafias  ad  satisfaciendum  returned  non  est 
tfivenluf,  and  a  taking  upon  a  testatum  capias  ad  satisfaciendum  ;  he  may 
reply,  that  no  such  testatum  capias  ad  satisfaciendum  issued,  without  a  tra- 
verse.    R.  Lut.  1273. 

And  the  defendant  may  plead  a  surrender,  wilhout  saying,  that  it  was  be- 
fbre  a  capiva  against  the  principal  returned ;  for  if  it  was  not,  it  shall  be 
shewn  on  the  other  side.     R.  Jon.  139. 

But  the  defendant  cannot  plead,  that  the  plaintiff  had  the  principal  in 
execution  in  the  stannary  court,  whereby  he  could  not  surrender  him  ;  for 
flie  bail  might  remove  him  by  habeas  corpus.  R.  Mo.  400.  Per  2  Judg. 
3Rol.  136. 

So,  if  he  pleads  a  surrender,  he  ought  to  conclude,  prout  patet  per  recor- 
dum.     R.  3  Lev.  1 52. 

So  be  cannot  plead  a  surrender  in  debt  upon  a  recognizance,  yet  he  shall 
have  advantage  of  it.     1  Sal.  101.     Vide  ante,  (Q  2.) 

(R  4.)  No  capiaa  ad  satisfaciendum  against  him. 

So  the  bail  may  plead,  that  no  capias  ad  satisfadendism  issued  against  the 
principal  secundum  cursumcumg.     Lut.   1285.     Tbo.  282*.     Vide  ante, 

And  the  capias  ad  satisfaciendum  ought  to  have  eight  days  between  the 
teste  and  return  (t) ;  otherwise,  upon  motion,  it  shall  be  superseded,  but 
ihev  shall  not  be  helped  upon  demurrer.     R.  Sal.  602.  (u) 

But  if  a  capias  ad  satisfaciendum  issued,  it  is  well,  though  it  was  not  deli- 
¥ered  to  the  sheriff  before  the  sdre  facias*     R.  Lut.  1 287. 

So  if  it  issued,  it  will  be  a  departure,  if  the  defendant  rejoins,  that  there 
was  error  brought  before  the  return  and  filing.     R.  Mod.  Ca.  1 39. 

So,  if  it  issued,  and  was  returned,  though  the  return  was  not  filed  be- 
fore the  sdre  facias,  it  is  good.     R.  1  Lev.  225.     Semb.  2  Cro.  98. 

So,  if  it  be  tested  after  the  year,  and  no  scire  facias  appears.  R.  Mod. 
Ca.  304. 

[*](R  6.)  Death  of  the  principaL 

So  he  may  plead,  that  the  principal  died  before  a  capias  returned,  and 


(0  !•  In  K.  B.,  where  proceedingt  are  bj  bOl,  there  mutt  be  eight  days  between  the 
teste  and  return  of  the  wnt.  «  Salk  602.  Ld.  Rd.  1 177.  R,  E.  5  G.  «.  reg.  3  a.  K.  B. 
—2.  Where  bj  original  fifteen,  thii  being  a  case  excepted  out  of  the  statute  13  Car.  2.  st. 
2.  c  2.  s.  7.    Tidd,  1043.— 3.  And  in  order  to  charge  the  bail,  it  must  lie  four  days  exclu- 

UTe  in  the  sheriff's  office.    2  Salk.  699.    R.  £.  5  6.  2.  reg.  3  a.  K.  B 4.  Which  must  be 

flie  last  four  days  before  the  return.  13  East,  588.-5.  And  be  made  returnable,  like  the 
fi>rmer  proceedings,  on  a  day  certain,  or  general  return  day.— 6.  So,  in  the  C.  P.  there  must 
be  fifteen  days  between  the  teste  and  return  of  the  ea.  sa.  Barnes,  76.-7.  Which  must  be 
tested  in  or  after  the  term  in  which  the  judgment  was  signed  against  the  principal ;  and 
therefore  where  it  was  tested  of  a  prior  term,  the  court  set  aside  the  proceedings  against  the 
bail.  1  H.  Bl.  74.  Imp.  C.  B.  539 — 8.  In  C.  P.  also  the  writ  must  lie  in  the  sheriff's  of- 
lice  four  days  exclusire,  before  it  is  returnable.    Ca.  Pr.  C.  P.  34.    Barnes,  64.  Tidd,  1043. 

(u)  Ld.  Rd.  1 177. 
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iled  against  Urn.  R.  Unit.  47.  Vide  aate,  (Q  5.)  Ace.  2  LeO.  lOK  Moj* 
Precedents,  177.     R.  Jon.  29.  139.    Tho.  Ent.  280. 

Bat  the  defendant  in  his  plea  onght  to  shew  the  time  of  his  death.  R»  8 
Cio.  97. 

And  the  court  requires,  that  the  defendant  do  swear  to  his  plea.    2  Leo. 

101. 

And  if  there  was  an  alias  aqnas,  the  plea  shall  say,  that  he  died  before 
the  letum  of  any  capias*    R.  5  Mod.  167. 

If  the  plaintiff  replies  to  such  plea,  he  ought  to  shew  when  the  etqnas  issu- 
ed,  and  traverse  the  dyii^  before.    R.  Carth.  4. 

(R  6.)  Satisfaction  by  the  princ^al. 

Sotheb«il  may  plead  payment  or  satisfaction  of  the  judgjoaeot  ^^inatlhe 
pnncipal.    Vide  ante,  (Q  6.)  R.  1  Rol.  336. 1.  35. 

As,  that  the  defendant  was  taken  by  a  capias  ad  satisfaciendum^  and  de* 
taioed  quausqut  satisfaction,  prout  per  breve  ^  retomum^  <^c.  Tbo.  Ent.  282. 

But  payment  is  no  plea,  unless  he  allege  payment  upon  record.  R.  3 
Leo.  213.  R.  Cro.  El.  132.  Cont.  quoad  the  bail,  though  notjuoodfttM 
par^r  himself.     Cro.  El.  233. 

Uiilesshe  all^e  the  place  of  payment.    R.  1  Mod.  24.     1  Vent.  49. 

(R  7.)  Demurrer  for  variance. 

So  upon  a  scire  facias  against  bftil,  if  there  be  a  material  rariance  in  the 
recogaizamce  apon  record  and  the  recital  in  the  writ,  the  def<mdant  may 
demand  oyer,  and  afterwards  demur.     Lut.  1280. 

IVhat  will  be  a  variance,  vide  ante,  (R  2.) 

(R  8.)  JVff/  Hel  record. 

So  he  may  plead  nvl  tiel  record  of  the  recognizance  aforesaid.  Tho. 
Ent.  285.     Thes.  Brev.  265.     Off.  Brev.  281. 

So,  if  the  sidre  facias  varies  from  the  judgment,  the  defendant  may  plead 
md  tiel  record*  {x) 

(R  9.)  By  action  of  debt. 

So  debt  lies  upon  a  recognizance  given  by  bail.     Vide  Dett,  (A  3.) 
{  Vide  Luckett'v.  Austin,  4  Bibb,  182.  } 
And  the  plaintiff  may  declare  against  all  the  bail  jointly,  or  each  several* 

ly.     2  Mod.  Ca.  295. 

(R  10.)  Judgment. 

The  judgment  upon  a  scire  facias  j  or  debt  brought  upon  a  recognizance 
against  bail  shall  be,  quod  quarens  habeat  executionem. 

But  the  judgment  against  the  bail  shall  not  be  quod  dampna  recuperet  oc- 
casione  dilationis  executionis,  though  the  st.  8  &  9  W.  3.  gives  costs  to  the 
plaintiff  in  a  scire  facias.     R.  1  Sal.  208. 

[*](R  11.)  How  execution  shall  be. 

If  there  be  judgment  against  the  principal,  and  after  a  capias  against  him 
setumed,  judgment  also  against  the  bail,  the  plaintiff  may  sue  execution 
against  the  principal,  or  against  the  bail.    R.  2  Cro.  320. 


(r)  Nor  shall  a  mrt/ofuw  asainit  liatt  U  amtadtd.    Str.  IW5.    Vidt  ia  amaj^at 
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And  if  he  has  one  of  the  hail  in  execution,  he  may  afterwards  sue  execu- 
tion against  the  other.     R.  2  Cro.  320.     2  Bui.  68. 

And  though  there  was  a  scire  facias  against  hoth,  he  may  sue  execution 
against  one  only.     R.  1  Sid.  339. 

And  if  he  has  .execution  against  the  bail,  but  has  not  a  satisfaction,  he  may 
afterwards  have  execution  against  the  principal.  Semb.  cont.  2  Cro.  320. 
R.  ace.  2  Cro.  649.     R.  1  Sid.  107.     Cont.  2  BuK  68.  Vide  Execution, 

But  if  the  principal  be  in  custody,  he  shall  not  have  execution  against  the 
bail.  2  Cro.  320.  R.  cont.  2  Jon.  75.  1  Vent.  315.  no  judgment*  2 
Mod.  312.  but  there  it  appears,  that  only  one  of  the  principals  was  in  execu- 
tion.    2  Lev.  ]  95. 

Or  if  the  principal  ever  was  in  custody.     Lut.  1 273. 

Yet,  if  there  be  execution  first  against  the  bail,  he  may  afterwards  take 
execution  against  the  principal,  and  have  both  in  execution  together.  R« 
1  Vent.  315. 

.  Execution  against  the  bail  upon  a  recognizance  in  C.  B.  being  for  a  sum 
certain,  ought  to  be  hy fieri  facias  or  elegit.     2  Cro.  450. 

If  there  be  a  scire  facias  and  judgment  against  all  the  bail,  execution  may 
be  against  one  of  them,  without  the  others  ;  for  it  follows  the  nature  of  the 
recognizance,  which  was  joint  and  several.  R.  1  Lev.  226«  Vide  Execu- 
tion, (H. — I.  1,  &c.) 

So,  it  may  be  against  the  person  of  the  bail  (y)  by  a  capias  ad  satisfacien'- 
dum,  as  well  as  against  his  goods.  R.  1  Lev.  226.  to  be  the  course  of  the 
court  in  B.  R.  Ace.  1  RqI.  897.  1.  35«  2  Cro.  450.  Vide  Execution, 
(C  9.) 

But  a  capias  ad  satisfaciendum  does  not  lie  against  the  bail*  Lit.  238. 
Semb.  1  Rol.  600.  1.  5.  R.  that  it  does  not  lie,  where  there  is  a  judgment 
in  a  scire  facias  upon  a  recognizance  upon  C.  B.  1  Rol.  897.  1.  40.  2  Cro. 
450,  1. 

So  it  does  not  lie  against  bail  upon  a  recognizance  in  an  inferior  coart. 
R.  1  Rol.  897.  1.  45, 

So  it  does  hot  lie  against  bail  in  B.  R.  upon  a  writ  of  error  in  the  excheq-* 
tier ;  for  this  is  out  of  the  course  of  the  court.     R.  1  Rol.  898. 1.  5. 

If  there  be  execution  of  the  lands  of  the  bail,  this  relates  to  lands  which 
he  had  at  the  time  of  the  recognizance  made,  ihough  they  are  aliened  after- 
wards. 

And  this  in  B.  R.  as  well  as  in  C.  B.  Per  two  J.  Hough,  cont,  Popb. 
132.     2  Cro,  449, 

[*]BAIL.IFF. 

Vide  AgcoMPT,  (A  3 — E  4.) — Franchises,  (F  22.) — Justices  of  Peace, 

(D  7.)— Leet,  (M  2.) 

BANK  L.E  ROY. 

Vide  Courts,  (B  1,&c.) — Pleader,  (C  3.  8,  &c. — 3  B  3.) 


(9)  So  against  bail  in  error.    Sir.  82$. 


(  61  ) 
BANKRUPT. 

(A)  WHO  MAY  BE  A  BANKRUPT,  p.  67. 

(B)  WHO  NOT.  p.  70. 

(C)  ACT  OF  BANKRUPTCY,  p.  73. 

(C  1.)  What   shall   be.— Conceahnent   of  himself  op 
his  goods,  p.  73. 

(C  2.)  Fraudulent  arrest.  &c.  p.  76. 

(C  3.)  Continuance  in  prison,  p.  77. 

(C  4.)  Fraudulent  outlawry,  p.  78. 

(C  5.)  Non-payment,  &c.  after  suit.  p.  78. 

(C  6.)  Escape,  or  covinous  bail.  p.  79. 

(C  7.)  Protection,  or  bill,  for  delay,  p.  79. 

(C  8.)  Fraudulent  conveyance,  p.  79. 

(C  9.)  To  what  time  it  shall  relate,  p.  83. 

(D)  COMMISSION. 

(D  1.)  How  it  issues,  p.  87. 

(D  2.)  Who  shall  take  advantage  of  the  commission, 
p.  98. 

(D  3.)  Who  are  creditors,  p.  99. 

(D  4.)  The  power  of  the  conmiissioners — ^for  discovery 
of  the  bankrupt,  p  1 14. 

(D  5.)  And  of  the  bankruptcy,  p.  117. 

(D  6.)  For  discovery  of  his  estate — ^by  examination  of 
the  bankrupt,  p.  117* 

(D  7.)  Of  his  wife.  p.  119. 

(D  8.)  Or,  of  others,  p.  120. 

(D  9.)  By  seizure  of  his  effects,  p.  121. 

(D  10.)  For    disposal  of  his  estate — ^what  lands,  and 
goods— »all  his  real  estate,  p.  122. 

(D  11.)  Though  a  joint  purchaser  with  his  wife,   &c. 
p.  124. 

f  *](D  12.)  Though  conveyed  to  his  children,  or  trustees, 
p.  125. 

(D  13.)  Though  seised  only  in  tail.  p.  125. 

(D  14.)  Though  he  has  only  an  equity  of  redemption, 
p.  125. 

(D  15.)  Though    it   descends    after    his  bankruptcy. 
125. 

(D  16.)  AH  goods,  and  debts,  p.  125. 
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Though  he  has  only  the  disposition  by  consent 
of  the  owner,  &c.  p.  126. 

What  not — ^Lands  sold  bona  fide  before  the 
bankruptcy*  p.  129. 

Or,  which  he  had  as  trustee,  p.  130. 

Or,  upon  which  an  exception  was  executed, 
p.  132. 

Or,  which  were  settled  upon  the  marriage  of  a 
son,  &c.  p.  132. 

Debts,  and  goods,  &c.  p.  133. 

In  what  manner  the  sale  shall  be.  p.  133. 

Assignee  of  the  bankrupt. — How  chosen,  p.  134. 

What  he  ought  to  do,  p.  136, 

What  interest  he  shall  have.  p.  140. 

What  power  to  discharge  debtors,  p.  141. 

How  the  assignment  shall  be  made.  p.  145. 

What  remedy  the  assignee  shall  have.  p.  146. 

Distribution — shall  be  equal,  p.  152. 

At  what  time.  p.  154. 

The  advantages  of  the  bankrupt. — He  shall 
have  information  how  his  estate  is  disposed, 
p.  155. 

Shall  not  be  arrested  when  he  attends  the  com- 
mission, p.  156. 

Shall  be  discharged  from  other  debts,  p.  157* 
And  shall  plead  it  generally,  p.  160. 
Shall  have  a  share  of  the  net  produce,  p.  162. 

But  the  bankrupt  shall  have  no  advantage — 
unless  he  has  his  certificate  allowed,  p,  162. 

If  he  have  ^ven  extravagant  portions  to  his 
children,  or  lost  at  play.  p.  166. 
How  a  commissioner,  &c.  may  plead,  p.  167. 
Expences  of  the  commission,  p.  167. 

When  the  commission  may  be  superseded, 
p.  168. 

L*](A)  WHO  MAY  BE  A  BANKRUPT. 

By  the  st.  1 3  Eliz.  7.  if  any  person  using  a  trade,  or  seeking  a  living  by 
buying  and  selling,  become  bankrupt  (z\  the  lord  chancellor,  on  complaint, 
&c.  shall  by  commission,  assign  such,  &c.  who  at  discretion  may  take  order 

{t)  1.  Whether  a  man  is  a  trader  within  the  bankrupt  laws  is  a  question  of  law,  not  of 
^ct ;  the  court,  therefore,  not  the  Jury,  are  its  arbiters.  Cowp.  759^-»2«  A  trader  maj  be 
insoWent  without  being  a  bankrupt,  and  9ic«  ver^i.    DongU  83.  n. 
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with  tbe  body,  lands,  and  goods  of  the  ofiTender  (a)  for  satisfaction  of  his 
creditors,  rate  and  rate-like,  &c. 

By  the  statutes  13  Eliz.  7.  1  Jac.  15.  and  21  Jac.  19.  a  bankrupt  may 
be,  every  one  who  uses  the  trade  of  merchandize,  or  seeks  his  {h)  or  her 
trade  of  living  by  buying  and  selling. 

Though  it  be  a  very  inferior  trade  if  he  gets  his  living  by  it. 

As  a  vintner. 

Brewer. 

Dyer,  (o)     2  Cro.  585.  (d) 

Though  he  does  not  sell  the  same  wares  which  he  buys,  but  converts 
them  to  be  saleable  commodities,  and  then  sells.  («) 


II 


(«)  An  met  •fbankrapfcy  partakes  of  the  nature  of  crime.  See  the  four  first  stattttet. 
Cow^aeS.  iBUc.  441.  4  Burr.  2236.  Cooke,  122.  2  Blk.  Com.  471.  3  Camp.  350. 
(I)  1.  A  person  who  deals  in  auttr  droits  is  or  is  not  liable  to  be  a  bankrupt  upon  accovnt 
of  fvcfc  dealings,  according  as  the  dealings  are  occasional  or  permanent.  1  Atfc.  101.  10 
Ves.  120.  1  Mont.  15  n.  CuUen,  22. — fL  The  executor  of  a  trader  buying  the  same  ar* 
tides  as  the  testator  dealt  in,  and  selling  them  entire^  may  become  a  bankrupt  1  Atk.  102. 
—.3.  So  likewise  an  executor  trading  merely  for  the  benefit  of  the  testator^s  children.  Cooke, 
7S.  3  Esp.  88.  Vide  10  Ves.  1 10.— 4«  So  an  executor  continuing  the  testator^s  trade 
with  the  residue*  pursuant  to  the  will,  may,  eomme  temble^  become  bankrupt,  though  his 
name  does  not  appear.  Ibid.  Cooke,  67.^-5.  So  a  person  carrying  on  business  for  &e  be- 
nefit of  the  brother  and  sisters  of  his  wife,  may  be  a  bankrupt  on  account  of  such  dealings. 

3igsE|^.as. 

(^c)  Sed  Tide  infra. 

(d)  1.  The  publisher  of  a  newspaper,  buying  the  whole  daily  impression  from  the  proprie- 
loiSy  TO-seiling  it  at  a  profit,  and  bearing  the  loss  of  such  as  remain  unsold,  may  be  a  bank- 
rapt.  2  Mars.  236.  6  Taunt  632. — 2.  Drawing  and  re-drawing  bills  may  or  not  be  a 
tnuiing,  according  to  circumstances.  1  Atk.  128.  Cowp.  761.  1  Atk.  205.— 3.  The  be- 
ing entrusted  with  other  men's  monies,  and  drawing  and  re-drawing  bills  of  exchange,  for 
the  sake  of  profit,  is  a  trading.  1  Atk.  129.  Cowp.  751.  Vide  15  Ves.  556.  2  Mont.  n.  I. — 
4.  And  it  seems  to  have  been  considered,  that  borrowing  money  abroad,  for  the  purpose  of 
repajrii^  it  in  Ei^^land,  at  a  certain  rate  of  exchange,  and  repaying  it  by  bills  upon  bankers 
in  London,  to  whom  foreign  bills  are  remitted  to  make  the  payment,  is  a  trading.  5  T.  R. 
530. 

(e)  1.  Manufacturers  of  eTery  description,  who  purchase  commodities  and  manufacture 
them  into  articles  for  sale,  may  become  bankrupt ;  such  as  bakers,  brewers,  clothiers, 
coachmakers,  dyers,  glovers,  goldsmiths,  hosiers,  locksmiths,  millinerf ,  nailors,  plumbers, 
idioemakers,  smiUis,  tailors,  watchmakers,  &c.  Ld.  lld.610.  74i.  1480.  Stone,  120.  Hutt. 
46.  2  Blk.  Com.  476.  Cro*  Car.  31 .  Good.  12.  3  Med.  330.  Bea.  Lex  Mer.  488.  529.  3 
Wils.  169.  1  Christ.  48.  1  Atk.  141.  205.  Cowp.  814.  4  Burr.  2148.  3  Mod.  330. 
Ool  Jac.  585.  2  Sch.  k  Lef.  414.  1  Rol.  Abr.  60.  pi.  11 — 2.  So  likewise  a  ship  carpen- 
ter. Ld.  Rd.  741. — 3.  Though  upon  this  last  case,  Mr.  Christian  remarks,  that  the  report 
is  imperfect  in  not  distinguishing  whether  the  party  was  a  labourer  or  principal ;  and  if  a 
principal,  whether  attached  as  officer  to  a  particular  ship,  to  which  also  his  dealings  were 
restricted  ;  since,  if  a  labourer,  or  if  such  officer,  and  so  restricted,  he  could  be  no  trader. 

1  Christ.  48. — 4.  So  likewise  a  land  carpenter.    3  Mod.  155 5.  So  may  a  butcher.     4 

Burr.  2148.— 6.  So  the  lessee  of  land  for  the  purpose  of  carrying  on  a  public  trade  with  its 
produce  ;  thus  the  lessee  of  a  brick-ground|  who  makes  bricks  with  the  soil  for  public  sale, 
has  been  held  to  be   a  trader.     1  T.  R.  34.     1    B.  C.  C.    178.   n.     Cooke,  51.  53. ;  but 
judgment,  cowinu  setnbU^  reversed.     1  Christ.  575 — ^7.  And  Mr.  Montague  says,  that  whe- 
ther a  man  who  makes  bricks  for  sale,,  upon  land  demised  to  him  for  a  term  of  years,  and 
sells  them,  be  a  trader  seems  to  be  unsettled,     1  Mont.  10.,  referring  to  1  T.  R.  34. 
Cooke,  52.     2  Wils.   172.    7  East,  446 — 8.  Mr.  Christian  remarks,  that  the  judgment 
abore  quoted  being  reversed,  there  seems  to  be  no  case  to  prevent  the  universal  adoption 
of  the  general  principle  established  by  7  East,  442.  which  seems  to  be  this  :  If  a  land- 
owner manufactures  the  produce  of  his  own  estate,  and  sells  it  under  any  shape  or  form, 
without  the  addition  and  accretion  of  any  other  material  substance  purchased,  he  is  not  a 
trader.     1  Christ    575.    £t  vide  2  Rose,  426. — 9.  Mr.   Montague  observes  farther,  that 
what  dealing  by  the  holder  of  an  estate  in  its  manufactured  produce,  that  is,  in  its  immediate 
produce    mixed  with  other  purchased  ingredients,  in  order  to  render  such  produce  market- 
aMe  constitutes  a  trading,  seems  not  to  be  finally  settled.     1  Mont  9.     Vide  2  Mont.  u. 
O.— 'lO.  It  has  been  held,  that  a  brick-maker,  taking  the  earth  of  the  waste,  for  which  he 
tAerwards  paid  a  consideration,  and  selling  tho  bricks,  is  a  trader.     1  B.  C.  C.  173.     Vide 
27*.  R.  34»     Cooke,  52.    7  East,  442.— 1 1.  So  likewise  the  owner  of  a  coal-mine,  vend- 
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[*]As  a  shoemaker.     R»  Cro.  Car.  31.     Cro*  El.  268.     Skiu.  292. 

An  ironmoDger,  locksmith. 

A  salesman. 

A  clothier  who  buys  wool,  and  converts  it  to  clotht*. 

A  tanner  and  baker.     3  Mod.  330. 

Though  he  has  left  off  his  trade  (/)for  some  time,  if  he  absconds,  kc» 
for  debts  contracted  during  (g)his  trade.  Adm.  1  Sid.  411.  Semb.  1  Lev. 
17.     R.  Pal.  325.  (A) 

Or  for  debts  contracted  in  his  trade,  though  newlj  secured  after  his  leav- 
ing off  his  trade,  (t) 

Or  if  he  leaves  off  his  trade,  but  puts  his  stock  into  the  hands  of  another 
with  whom  he  is  partner  in  gain  and  loss.     R.  Pal.  325.  (k) 

[*]0r  if  he  has  effects  of  his  trade  in  his  hands,  and  upon  credit  of  them 
contracts  debts,  though  he  does  not  buy  more  goods.     R.  1  Vent.  166.  (/) 

So,  a  feme  covert  merchant  may  be  a  bankrupt. (m) 

iDg  the  coal  witii  other  coal  bought  by  him,  at  market.  2  Wils.  169.  Vide  2  Rose,  424. 
— 12*  And  if  a  person  attend  public  auctions  of  standing  timber,  and  at  different  limes 
purchase  three  parcels,  and  cut  some  of  the  timber,  and  strip  and  sell  the  bark  of  one 
parcel,  and  the  tops  and  a  part  of  the  timber,  and  a  small  part  for  laths,  this  is  a  trading. 
2  Taunt.  178. 

(  /)  1.  An  abandonment  of  the  act,  without  an  abandonment  of  the  intent  to  trade, 
does  not  terminate  the  trading.  2  Rose,  357.  1  Rose,  403.  15  Yes.  449.  495. — 2.  For 
the  continuance  of  a  trading,  once  established  to  have  existed,  is  to  be  presumed.  3 
Camp.  233. — 3.  And  whether  there  was  an  intention  to  abandon  trade,  is  a  question 
of  fact  for  the  jury.  1  Rose,  403.— 4.  The  mere  circumstance  too  of  a  person's  not  hav- 
ing any  transactions  in  business  during  a  particular  period,  will  not  exempt  him  from  the 
bankrupt  laws,  where  by  soliciting  orders,  &c.  he  evinces  bis  intention  of  continuing  trade* 
5  Esp.  235. 

(jg)  1.  The  debt  need  not  have  been  contracted,  provided  it  existed,  during  the  trading. 
Palm.  323.  1  Vent.  5.  1  Ld.  Rd.  286,  2  Sir.  1211.  3:Wils.  13.  3  Wils.  262.  Dougl. 
295.  Cowp.  540.  1  Mont.  26.  n. — 2.  But  payments,  after  retiring  from  trade,  made  upon 
a  general  account,  must,  notwithstanding  a  continuance  of  the  desding  by  the  creditor,  he 
applied  to  the  old  debt.  Ld.  Rd.  286.  Comb.  468.  Peake,  64—3.  And  the  debt  muet 
have  accrued  before  the  party  ceased  to  be  a  trader.  Peake,  64.  12  Mod.  157.  L.d.  Rd. 
286,  287.     Comb.  463.     1  Mont.  26. 

(A)  An  act  of  bankruptcy  may  be  committed  after  retiring  from  trade.     15  Vcb.  449.  495. 

(0  Peake,  64.  Uardw.  267.  2  Str.  1042.  Vide  1  li.  li.  462.  2  M.  &  S.  123.  2  Rose, 
4.     IV.&B.  212. 

(k)  1.  A  donnant  parintr  need  not  be  included  in  a  commission  against  the  firm.  5  Ves. 
424.  17  Ves.  403.  6  Ves.  434.  Cooke,  9.  Sed  vide  3  V.  &  B.  126.— 2.  And  where  a 
dormant  partner  shared  only  in  profits,  without  interest  in  the  property,  he  cannot  be  in- 
cluded.— ^.  If  three  are  in  partnership  together,  and  two  reside  at  a  distance  from  the  place 
of  trade,  the  shutting  up  of  the  house  of  trade  by  tho  managing  partner  makes  himself  only, 
and  not  the  other  two,  bankrupt.  2  M.  &  S.  556.-4.  The  partnership  is  severed  by  a  com- 
mission against  one.  5  Ves.  295. — 5.  Hence  a  separate  commission  against  one  of  two 
partners  was  established,  though  the  other  died  before  the  assignment.     Ibid. 

(0  !•  A  party,  though  in  one  character  exempt,  yet  from  his  mode  of  dealing  assuming 
another,  may  in  this  last  become  a  bankrupt.  1  Sir.  513. — 2.  Hence  a  farmer,  from  the 
cxtentof  his  dealings,  becoming  a  horse-dealer,  though  unlicensed,  may  as  such  become 
bankrupt.  2  Rose,  38.  1  T.  R.  573 — 3.  So  may  a  farmer,  if  he  buy  horses  not  calculat- 
ed for  the  purposes  of  his  farm,  and  sell  them,  and  declare  his  intention  to  become  a  horse- 
dealer,  and  to  take  out  a  licence,  and  hire  a  person  as  his  horse-dealing  man.  1  Price,  20. 
-—4.  So  may  an  innkeeper  who  sells  liquor  iudiffeiently  to  any  person  applying  for  it  and 
not  as  a  matter  of  favour.  1  T.  R.  572.  Lofft,  1 14.  3  Wils.  146.^5.  So  may  a  victualler,  | 
by  selling  out  of  his  house  by  retail,  to  any  one  applying.  Cooke,  45.  Rose,  84. — 6.  So 
may  one  who  keeps  and  kills  more  pigs  than  are  required  for  his  own  consumption,  with  the' 
view  of  profit  from  a  re-sale.  I  Holt's  C.  N.  P.  221.  Vide  2  N.  R.  79.-7.  So  orve  who, 
living  by  catching  and  selling  fish,  is  in  the  habit  of  buying  and  selling  fish  at  sea,  to  make 
up,  and  assist  others  in  making  up,  a  sufficient  cargo  for  tho  London  market ;  and  he  once 
purchase  fish  in  Holland,  and  sell  in  England.    3  Camp.  233.     Vide  2  Rose,  427,  428. 

(m)  1.  That  is,  9. feme  covert  sole  trader  by  the  custom  of  London.     1  Atk.  206.  3  Burr. 
1776.     1  Blk.  570.    Stone,  7.52.  59.  66.  164.    Billing.  89,    Good.  16.  90.    Vide  2  0.  & 
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fir  the  St.  (n)  21  Jac*  19.  an  alien  or  denizen  may  fie  a  bankrapt  as  wel} 
as  a  subject«(o) 

(*]  So  by  the  st.  21  Jac.  19.  (/))  a  scrivener  receiving  others  money  or 
estates  into  his  trust  or  cnstody*(f ) 

So  a  subject  who  travels,  and  in  a  foreign  realm  trades  hither.  R.  1  Sal* 
110.{r) 

So  a  man  who  trades  in  Ireland  and  sometimes  in  England.     3  Ver.  163. 

Qiu  If  only  beyond  sea  ?  2  Ver.  162. 

P.  106. — ^f.  So  a /erne  corer/  generaUj,  where  the  coverture  is  suspended;  asbj  the  ha»* 

band's  abjuring  the  realm.    2  Hen.  4.  7.  a.     1  Hen.  4.    1.  a.    3  Blk.  1 197.     1  T.  R.  7.— 

3.  Being  banished.     Co.  Litt.  13^  133.«4«  Or  transported  for  hi^  crimes.    2  Blk.  1197. 

Cooke,  43. — 5.  And  even  perhaps  where  he  is  in  alliance  with  enftmiet  to  our  state.     Vide 

Ld.  Rd.  \47.     1  Salk.  1 16. — 6.  Is  a  felon.— 7.  Or  an  outlaw.— 8.  But  under  no  other  cir- 

GumstBBces,  is  th^  relation  of  marria^^e  suspended  between  a  British  subject  and  his  wife  ; 

not  therefore    where  he  has  deBerted  her  and  gone   abroad.     1 1  East,  301. — 9.  Where  he 

has  abandoned  her  for  adultery.    8  T.  B.   547.     Vide  1  B.  &  P.  338.— 10.  Where  the 

llres  apart  from  him,  with  a  separate  maintenance    secured  by  deed.     8  T.  R.  545.     Vide 

Green,  91. — II.  Nor  where  she  has  represented  herself  as  a  single  woman.    4  Camp.  96. 

— I?.  Nor,  as  it  seems,  can  the  wife  of  a  foreigner,  resident  abroad^  be  reckoned  a  /efiw 

«o2e.     3  Camp.  123.  ov«r-rttling  2  Esp.  554.  587,  and,  though  not  in  tervis^  1  B.  &  P.  357. 

(n)  1.  In  addition  to  those  in  the  text,  the  following  occnpatidns  are  by  statute  specific 
caliy  made  Tiable  to  the  bankrupt  laws. — a  banker,  5  G.  S»  c.  30.  s.  39. — 2.  And  a  per- 
son is  sach  who  receives  money  as  a  banker,  although  his  books  fire  kept  in  a  different  man- 
n«T  from  that  in  which  banker's  books  are  usually  kept ;  and  although,  upon  his  receiving 
any  lai^e  BunL,  he  pay  it  to  his  own  established  banker,  upon  whom  he  gives  drafts  for 
the  payment  of  large  bills  upon  him,  he  only  keeping  cash  to  answer  small  drafts.  1  Atk; 
HIS-  If 9.^3.  And  though  he  does  not  keep  an  open  shop.  1  Atk.  218.*^.  But  an  agent 
to  a  regiment  is  not  a  banker.     1  Mont.  12. — 5.  So  a  broker  is  made  liable  by  5  G.  2.  c  30. 

3.  39 6.  And  it  teems  that  a  pawnbroker  is  a  broker  within  the  act.     1  Atk.  206.— .7, 

And  in  like  manner  a  salesman  of  cattle.  1  Christ.  579.^-8.  So  a  factor  is  made  liable  by 
St.  5  G.  2.  c.  30.  s.  39. — 9.  But  quartj  It  a  cattle  factor  be  a  factor  within  the  act.  Wil« 
\e9.  189. 

(e)  1.  These  indiriduals  are  liable  to  the  bankrupt  laws:  a  clergymah.  Cowp.745* 
1  Atk.  l97.->-2.  An  illegal  trader.  1  Atk.  196.  4  Burr.  2066.— 3.  A  lunatic,  upon  an  act 
of  bankruptcy  When  sane.  13  Ves.590.— 4.  A  member  of  parliament.  1  Atk*^  197.  200» 
Hughes'  Abr.  315.    4  G.  3.  c.  33.-5.  A  foreign  minister's  servant    7  Ann.  c  12.  s.  6. 

{jt)  Not  repealed  by  10  Ann.  c.  15.     1  Atk.  141. 

{q)  1.  A  sctirener^  it  seems,  is  a  person  that  in  the  ordinary  course  of  hi*  dealing  is  e^* 
trusted  with  other  menu's  property,  to  lend  it  for  his  employer.  21  Jac.  1.  c.  15.  s.  2.  1 
Atk.  218-  2  Sch.  &  Lef.  421.  3  Camp.  540 — 2.  It  has  been  ruled  at  nisi  prius,  that  he  it 
one  who  carries  on  the  business  of  a  scrivener  eo  nominck  1  Esp.  N.  P.  C.  555.-3*  Hd 
most  seek  to  gain  his  living  by  his  dealing,  1  Rose,  403.-^.  But  he  neisd  not  keep  on 
open  shop.     1  Atk.  218.— -5.  He  must  be  entrusted  with  other  men's  property.     2  Mont.  n» 

L.     1  Christ.  68 6.  And  a  mere  receipt  of  money  and  using  it  does  not  constitute  a  scriv* 

ener ;  as  steward  or  receiver  of  landed  property.  I  Esp.  C.  555* — !•  Nor  the  borrowing 
money  upon  one's  own,  or  upon  borrowed  accommodation  bills^  and  paying  the  discount  fo* 

them.     Cowp.  347 8.  Nor  does  the  frequently  taking,  by  a  clerk  of  the  costom-houseB, 

debentures  for  merchants,  receiving  the  money  for  them,  which  he  keeps  in  his  possession^ 
and  receiving  commission  with  the  receipt  of  the  money,  and  then  with  the  money  so  re- 
ceived,  discounting  bills  or  notes  for  his  own  benefit.     1  Esp.  555 — 9.  When  an  attorney 


■.  N.     2  Esp.  555.     3  Camp.  534.     1  Holt,  N.  P.  C.  507.    Id.  664.     Et  vide  2  Rose,  27* 
2  V.  Sc  B.  31.  176.     2  Sch.  &  Lef.  414* 

(r)  Any  one,  whether  native,  denizen,  or  alien,  trading  in  or  to  England,  though  visiting 
here  only  upon  occasions,  or  even  residing  entirely  abroad,  may,  by  committing  an  act  of 
bankruptcy  here,  become  a  bankrupt.  St.  13  Eliz.  c.  7.  s.  1*  1  Jac.  1.  C.  15.  s.  9* 
31  Jac  1  c.  19.  8.  16.  T.  Raym.  376.  ^  Jones,  141,  142.  Salk.  110.  2Vem.  1ft?.' 
eowp.'398.     5T.  R,,^.     1  Taunt.  270.  ^ 
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(B)  WHO  NOT. 

But  a  man  (s)  cannot  be  a  bankrupt  by  buying  and  selling,  if  his  princi- 
pal means  of  living  be  not  gained  by  it ;  and,  therefore,  a  farmer,  though  he 
buys  beasts,  &;c.  and  afterwards  sells  them,  cannot  be  a  bankrupt  •,  for  his 
principal  means  of  living  (^)  is  by  his  labour  (u),  and  not  [*]by  his  buying 
and  selling.  Cro.  Car.  549.  By  the  st.  (x)  5  Ann.  22.  Per  Holt,  1  Sal. 
110.     Per  two  J.  2  Mod.  Ca.  48.(y) 

Nor  a  husbandman  or  labourer.     Cro.  Car.  31.(2) 

Nor  an  innholder.  R.  per  three  J.  Berkly  cont.  Cro.  Car.  549.  R.  3 
Mod.  329.  3  Lev.  309.  Jon.  437.  Carth.  150.  1  Sal.  109.  Skin.  291. 
She.  96.  269.(a) 

N'or  the  master  of  a  boarding-school.     3  Mod.  3S0.{b) 

(«}  1.  These  individuals  are  not  liable  to  the  bankrupt  laws  :  a  lunatic  upon  an  act  oC 
bAnkruptcy  during  insanity.  6  Yes.  440.— 2.  A  feme  coTert  upon  a  trading  wjien  single. 
S  B.  C.  C.  266.  Cooke,  3d. — 3.  Still  less  upon  a  trading  during  marriage,  unless  the  be  a 
8*le  trader  in  London,  or  her  husband  was  then  civiliter  morluut.  Vide  supra.— 4.  An  in- 
fant, or  an  adult,  upon  a  trading  during  infancy.  Cro.  Jac.  454.  Ld.  Rd.  443.  6.  N.  P. 
88.i54.     lAtk.  146.    Sel.  Ca.  Ch.  46.    4  Yes.  163.    6  Yes.  601.     14  Yes.  603.     1  Y.  ^ 

B.  494. — 6.  QtMEfe,  Whether  one  attainted  can  be  made  a  bankrupt.     14  Yes.  452. 

(/)  1.  It  seemS)  that  no  occasional  dealings,  without  any  intent  to  continue  them,  will 
make  a  man  liable  to  bankruptcy.  6  V^es.  3.  Cowp.  745.  2  Blk.  Com.  476.  1  Yent. 
S7«.  4  East,  346 — 2.  But  such  dealings,  with  suc^  mtent,  will.  1  T.  R.  573.  n.  1  T. 
K*  673.  6  Vei.  3.  4  Yes.  168. — 3.  For  where  an  inteniion  to  deal  gtrurtUly  is  established, 
the  exicn/ of  the  trading  is  immaterial.  IT.R.  572.  Id.  573.  n.  2  Taunt.  176.  1  Price, 
90.  14  Yes.  603.  1  Y.  &:  B.  211.  1  Rose,  84.— 4.  Which  intention  may,  aided  by  cir- 
cumstances, be  -inferred  from  a  single  instance  of  buying  and  selling.     Ibid.     1  Holt,  N.  P. 

C.  221. ;  etride  I  T.  R.  573.  n.  1  T.  R.  572.  6  Yes.  3.  1  B.  C.  C.  173 — 5.  Though  the 
contrary  seems  to  have  been  held  formerly.  2  Blk.  Com*  476.  2  Keb.  487.  3  Keb.  451 . 
I  Vent.  29.  270.    2  Taunt.  176.    4  East,  346, 

(u)  In  every  case  (save  those  excepted  by  statute),  where  a  man  buys  materials  and 
sells  them  again,  without  charging  for  his  labour  as  a  servant,  he  will  be  a  trader,  and  may 
be  a  bankrupt ;  but  if  he  charges  for  his  labour  according  to  the  time  he  is  employed,  and 
only  sells  what  he  buys  to  the  masters  who  employ  him,  he  cannot,  it  should  seem^  be  con- 
sidered as  a  general  trader.    1  Christ.  48,  49. 

"  (^)  !•  '^^  following  occupations  are,  hy  ^taluU^  specifically  exempted  from  the  operation 
of  the  bankrupt  laws :— No  farmer^  grazier^  or  drowtt  of  cattle^  shall  be  deemed  a  bank- 
rupt, b  6.  2.  c.  30.  s.  40. — 2.  A  oowkeeper,  whose  dealings  are  incidental  to  either  of 
these  three  occupations,  is  within  the  exemption.  1  Swanst.  64.^-3.  And  cowkeeping, 
by  grazing  the  cows  and  selling  the  milk,  seems  not  to  be  a  trading.  1  Mont.  6.-»4.  A 
fanner,  who  occasionally  buys  hay,  com,  horses,  and  pigs  connected  with  his  occupation 
aa  sQcb,  is  within  the  exemption.  2  N*  R.  78.-5.  So,  likewise,  a  farmer  buying  seeds 
te  resell  mixed  with  his  own  growth,  and  buying  pigs  to  feed  upon  bis  stubbles  and  re- 
sell. 7  Taunt.  409. — 6.  A  farmer  is  not  a  trader  by  making  and  selling  the  cheese  on 
his  own  farm,  or  by  making  his  own  apples  into  cyder,  and  selling  it.  I  Alont.  9.  Cooke, 
60.— 7.  It  seems  to  be  decided,  that  any  buyer  and  seller  of  cows,  calves,  or  horned  cat- 
tle, is  a  drover  and  cannot  be  a  bankrupt.  Willcs,  588.  B.  N.  P.  39.  11  East,  274. 
1  Christ.  678.-8.  To  buy  and  sell  sheep  constitutes,  it  seems  part  of  the  business  of  a 
diorer;  but  dealing  in  pigs  seems  to  be  a  distinct  trade.  1  Christ.  578.-9.  Being  a 
^tteiver^general  of  taxes  is  not  a  trading.  5  G.  2.  c  30.— 10.  Nor  is  the  circulating  of  CX' 
thequer  hiUs,     6ee  the  several  acts  relating  to  exchequer  bills. 

(y)  1.  March,  34 ;  see  Good.  13.     2  Wils.  169.     1  T.  R.  34.     Cooke,  47.  53 Z.  But 

graziers  and  drovers  had,  previous  to  the  statute,  been  held  liable.  Cro.  Car.  549.  Good. 
15.  212. 

(si)  1.  Cooke,  47.  53. — 2.  It  seems,  a  bleacher  cannot  be  made  a  bankrupt.  1  Christ. 
46.  1  Mont.  17. ;  But  Cooke,  43,  contra ;  see  2  Mont.  n.  M.— 3.  Nor  a  callenderer.  I 
Christ.  46 — 4.  Nor  a  dyer.  Ibid,  as  in  pi.  2. — 5.  Nor  a  scavenger.  1  Rose,  373.  i  Y. 
Sc  B.  247,  vide  2  Mont.  n.  £. 

(fl)  1.  4  Burr.  2064.    2  Wils.  382.    Cooke,  47.  53.    Ld.  Rd.  286  ;  vide  1  Christ.  50 

2.  Nor  a  victualler.     Ibid. 

(6)  1.  A  schoolmaster  who  buys  books  and  clothing,  and  retails  them  to  his  scholars  at 
an  advanced  price,  is  not  a  trader.  Peake,  76. — 2  Nor  a  schoolmaster  who  buys  and 
dresses  provisions  for  his  boarders.    3  Mod.  327.     1  Show.  96.  2G8.    3  Lev.  309.    Carth. 

t*71J 
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Nor  a  gnn-founder ;  (or  he  works  for  the  service  of  the  armj.     Skin*  392» 

Nor  by  the  st*  5  Ann.  22,  a  grazier  or  drover.     Cont*  before.     Jon.  304» 

So  a  man,  who  lives  by  buying  only  and  not  selling,  cannot  be  a  bankrupt. 

Or  by  selling  only.(c) 

[*]So,  if  a  man  has  a  particular  employment  (d)y  in  which  he  buys  and 
sells,  he  cannot  be  a  bankrupt,  unless  it  be  a  general  trade  ;  as,  if  a  man  pur- 
chase and  sell  lands.(e) 

if  he  victuals  the  navy.     R.  1  Vent.  270.  D.  1  Sal.  110.  (/) 

If  he  be  a  butler,  steward  to  the  king,  inns  of  court,  &c.     Skin.  292.(g) 

A  farmer  of  the  customs,  excise,  &c.  or  by  the  st.  5  Ann.  22.  the  receiv- 
er-general of  the  taxes. 

Though  he  buys  several  things  by  this  means,  and  sells  the  surplus  (A),  or 
part  of  them  again.     1  Vent.  270. 

So  a  trader  cannot  be  a  bankrupt  for  debts  contracted  after  be  has  left  off 
his  trade.     R.  1  Sid.  41 1. 

Though  he  afterwards  becomes  a  trader  again.     1  Sid.  411.     1  Lev.  17. 

l^boQ^  after  leaving  off  his  trade,  he  sells  his  old  stock.  R.  1  Sid. 
411.     1  Vent.  29.  (t) 

By  the  st.  1 4  Car.  2.  24.  none  shall  be  a  bankrupt  for  his  stock  in  the  East- 
India  or  Guinea  company  or  fishing  trade,  or  for  selling  his  dividend  receiv- 
ed (herein  in  goods,  &c. 

And  by  the  st.  9  &  10  W.  3.  44.  no  member  (A;)  of  the  East-India  compa- 
ny (2),  in  respect  of  his  stock  therein  only. 


149.  Salk.  109.  3  Keb.  451.  Vid«  4  M.  &  S.  98 — 3.  Bat  where  the  dealiiigi  of  a  dit* 
sentias^  mmitter  and  schootmaBter  were,  selling  school  books  to  his  scholars,  and  books 
of  prayers  and  hymns  for  the  ase  of  the  meeting  house  to  the  members  of  his  conmga- 
tion  ;  doabts  were  entertained  whether  this  was  not  a  trading.  1  Mont.  7.—^.  The  buymg 
fish  occasionally  by  a  fisherman  to  make  up  his  stock  for  market,  is  not  a  trading.    2  Rose, 

424. 5.  Nor  is  the  buying  articles  by  the  owner  of  a  colliery,  and  selling  them  to  his  pit* 

men.     9  Rose,  424.     Cooke,  S8. 

(c)  1.  Unless  where  particular  omploymentsare  specified  by  statute,  there  must,  it  leemi, 
be  both  a  buying  and  seUing  to  make  a  bankrupt.  1  T.  R.  34.  Cooke,  62.  7  East,  442.  3 
Smith,  445.  2  Sch.  &  Lef.  426.-2.  Not  a  buying  only,  or  a  selling  only,  but  a  buying  and 
selling.  3  Kel>.  461.  Cowp.  745.  Blk.  Com.  476.-3.  And  not  a  buying  and  selling 
merely,  but  a  buying  and  selling  to  gain  a  liveUko9d.  1  T.  R.  34.  Cooke,  &2.*— 4.  Th« 
thing  bought,  too,  must  be  purchased  as  in  itself  an  article  for  trade,  and  not  as  an  acce8M>« 
IT  to  the  produce  of  land,  where  such  produce  is  intended  to  be  sold  in  its  natural  shape.     1 

T.  R.  34.     Cooke,  52 5.  Secus  where  the  produce  itself  is  only  the  raw  material  of  a 

manufacture,  and  used  as  such.     1  T.  R.  34.     Cooke,  52. 

Ci)  Where  a  person's  income  arises  partly  from  buying  and  selling  in  the  way  of  merchan- 
dize and  partly  from  buying  and  selling  not  in  the  way  of  merchandize,  it  seems  that  he  it 
liable  to  the  bankrupt  laws,  if  the  buying  and  selling  in  the  way  of  merchandise,  is  coUaier* 
aito  the  dealing  not  in  the  way  of  merchandize  ;  but  that  he  is  not  liable,  if  such  buying 
and  selling  is  only  incident  thereto.     1  Mont.  17* 

(e)  2  was.  169.     5  Esp.  147. 

(/)  3  Keb.  451. 

igy  3  Keb.  451.  ,  .  ,    .,.      v  4        n    *u 

(A)  If  a  person,  finding  that  he  has  bought  more  of  an  article  than  he  wants,  sells  the  res- 
idue, it  will  not  make  him  a  trader.     11  East,  276.  ^     ^,      u    j-  r\»i. 

(i)  1.  1  Vent.  169.  I  Atk.  102.— 2.  Nor  is  the  executor  of  a  trader,  by  disposmg  of  ihm 
testator's  stock,  made  liable  to  become  a  bankrupt.  1  Atk.  102 — 3.  Even  though  it  is  nee- 
eswry  for  bim  to  purchase  ingredients  to  make  that  stock  marketable-     Cooke,  44 ;  ride  1 

Atk.  102.  ,        ^  .    ..     ,. 

Ck)  The  trading  which  arises  from  being  a  member  of  a  corporate  tradmg  company,  seeme 

Bot  in  anr  case  to  be  a  trading  within  the  bankrupt  laws.    2  Mont.  n.  D. 

m   1.  Or  Bank  of  England,  st.  8  &  9  W.  3.  c  .20.     3  G.  1 .  c.  8.  s.  43.-2.  Or  London  As- 
surance   or  Royal  Exchange  Assurance.    6  G.  1.  c.  18.  s.  6,-3.  Or  South  Sea  Company,* 
r^c  21   s?42.     8oT  c  21.  s.  12.-4.  Or  English  Linen  Company.    4  G.  3.  c.  37. 
».  137  Vide  16  Ves.  357.-5.  Or  semble  a  shareholder  in  the  Statioaer's  Company.    Ld. 
M.  851     Cooke,  69.  .^^g- 
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So,  if  a  man  has  a  part  in  a  ship,  it  does  not  make  him  a  bankropt,  \iu\es9 
be  freights  it.     1  Sid.  411.     1  Vent.  29.  (m) 

[*]Or  if  he  freights  it,  when  he  docs  not  get  so  much  as  is  due  upon  tlie 
bottom  for  repairs.     R.  1  Sid.  411.     1  Vent.  39. 

If  a  man  commits  an  act  of  bankruptcy,  and  afterwards,  pays,  or  com- 
pounds with  all  his  creditors,  he  will  be  a  new  man.     R.  1  Sal.  1 10. 

(C)  ACT  OF  BANKRUPTCY,  (n) 
(C  L)  What  shall  be. — Concealment  of  himself,  or  his  goods. 

By  the  st.  13  El.  7.  and  1  Jc.  15.  if  any,  &c.  depart  the  realm  (o)  of  iu- 

■  ■«  ■  ■      ■  '  ■ ' '       '  '  ' " ' '"• 

{pi)  !•  Nor  is  dealing  in  hackney  coaches,  or  letting  out  horses  to  hire,  a  trading*  3 
Mod.  2fS7*  4  Ves.  166.-^2.  Nor  buying  and  seUing  stock  on  one^s  own  account,  2  P  -  Wms. 
908.  2  BUc.  Com.  476.  Cullen,  17.  1  Mont.  8. — 3.  Nor  is  an  underwriter  a  trader.  15 
Ves.  355.— 4*  Neither  the  owner  nor  farmer  of  an  interest  in  land,  by  buying  and  selling 
the  same,  or  the  immediate  produce  or  profits  thereof,  can  be  made  a  bankrupt.  2  Wils. 
169.  Lofft.  823.  Cooke,  47.  53.  61.  Vide  7  East,  447 — 5.  Hence,  making  bricke  from 
the  produce  of  one^s  seit,  whether  termor  or  freeholder,  is  not  a  trading.  2  Rose,  424. — 6. 
Jbid  where  a  brickmaker  in  a  large  way  became  by  deyise  tenant  for  life  of  the  land  where- 
on the  kiln  was  worked,  and  of  the  soil  whereof  the  bricks  were  made,  he  was  held  to  be 
no  trader  7  East,  442.  3  Smith,  445. — 1.  If  a  person  sells  stones  from  a  quarry  upon  bis 
own  estate,  it  is  not  a  trading.  1  V.  &  B.  45*— -8.  Nor  is  the  working  as  a  lime-burner  of  a 
lime-kiln  upon  one^s  own  farm.  1  Rose,  316.  1  V.  &  B«  360. — 9.  Nor  the  making  and  sel- 
ling  of  allum  upon  his  estate  by  the  lessee  of  allum  works,  Cooke,  46.  60.  Vide  7  East, 
447.— 10.  Nor  the  buying  a  coal-mine,  working  it,  and  selling  the  coals.  2  Wils.  169.— 1 1 . 
A  person  who  buys  timber,  which  he  works  into  houses  that  he  builds  and  sells,  is  not  a  tra- 
der. 5  Esp.  147. — 12.  Norafierson  who  builds  a  theatre  to  be  held  in  shares,  for  which 
he  is  to  be  paid  according  to  measure  and  ralue,  he  being  himself  a  shareholder.  1  Cowp. 
360.-^13.  Nor  one  who  erects  public  baths  upon  land  granted  for  this  purpose,  to  himself  and 
another  as  joint  tenants.  Ibid. — 14.  It  has  been  said,  that  a  building  upon  a  man^s  own  lai^ 
for  any  purpose,  is  not  a  trading.  2  Camp.  300. 

(n)  1.  As  to  the  legal  effect  of  an  act  of  bankruptcy  apart  from  a  commission  : — the  party 
may  sue  for  a  debt.— 2.  Nor  does  an  act  of  bankruptcy  by  the  rendee,  between  the  sale 
and  delivery,  rescind  the  contract.  5  T.  R.  231.  3  Ves.  255.-3.  A  trader  had  committed 
an  act  of  bankruptcy  ;  goods  were  afterwards  sent  by  a  vendor  to  a  particular  inn  as  !or- 
dered,  whence  they  were  forwarded  to  a  packer's,  pursuant  to  a  general  order  of  the  trader, 
to  send  all  goods  directed  to  him  there  ;  the  packer,  ignorant  of  the  act  of  bankruptcy, 
booked  them  to  his  account,  and  opened  them  to  ascertain  what  they  were.  The  assignees, 
-v^ere  held  entitled.    3  B.  &  P.  469. 

(a)  1.  The  mere  departure  from  the  realm,  or  dwelling-house,  keeping  house  of  absent- 
ing himself,  and  the  consequential  delay  of  a  creditor,  will  not  constitute  an  act  of  bank* 
r up tcy,  without  proof  or  necessary  inference  of  an  intention  to  delay,  at  departing.  7  T. 
R.  609.  1  Taunt.  270.  Id.  273.  2  Ves.  Sl  Beam.  177.  1  Rose,  387—2  The  fear  of  ar- 
rest concurring  with  other  motives  to  induce  a  departure  ;  such  departure  is  an  act  of  bank- 
ruptcy.  Holt,  175.-^.  That  a  departure  from  the  realm  or  dwelling-house,  keeping-house 
or  otherwise  absenting  himself,  maybe  an  act  of  bankruptcy,  delay  of  creditors  need  not  con- 
cur with  the  intention  to  delay.  9  East,  487.  1  M.  &  S.  676.  1  Taunt.  270.  Id.  273.  1 
Mont,  48,  n.  (b).  Ibid.  14  Ves.  86.  Though  formerly  it  used  to  be  considered  essential. 
7  T.  R.  509.  8  T.  R.  166.— 4.  Where  the  delaying  of  creditor  is  the  necessary  consequonce 
of  the  trader^'s  absenting  himself,  the  departure  constitutes  an  act  of  bankruptcy.  1  Camp. 
279.  Vide  B.  N.  F.  39.^5.  If  a  trader  depart  the  realm  to  avoid  a  criminal  prosecution  ; 
or  in  defiance  of  such  rules  of  morality,  as  to  manifest  a  neglect  of  the  interest  of  his  cred- 
itors, ho  commits  an  act  of  bankruptcy.     2  Mont,  note  2  C.     1  Camp.  279 6.  If  a  trader, 

when  pressed  for  debts,  depart  the  realm,  it  is  presumptive  evidence  of  an  intent  to  delay 
his  creditors.  1  Camp.  279.-7.  If  a  trader,  whose  residence  is  in  Dublin,  quit  England  to 
avoid  being  arrested,  and  return  home,  he  commits  an  act  of  bankruptcy.  2  Taunt.  126.  — 
B.  A  trader  resident  abroad,  'having  come  to  England  for  a  temporary  purpose,  commits  an 
act  of  bankruptcy,  by  leaving  it  to  avoid  a  creditor.  1  Taunt.  270.  1  Camp.  152.  Id.  80.  ' 
e. — 9.  If  a  trader  depart  with  an  honest  intention,  compatible  with  business,  he  does  not 
commit  an  act  of  bankruptcy.  1  Holt,  176.— 10.  Attention,  previous  to  his  departure,  to  the 
interests  of  his  creditors  during  his  absence,  is  admi9sib1e  evidence  to  disprove  bankruptcy 
by  departing  the  realm.  1  Camp.  279 — II.  If,  previous  to  a  trader's  departure  from 
the  realm,  he  advertise  in  the  public  papers  that  he  is  going,  and  that  the  ship  will  clear 
r^^  V^^^  ^®  month,  and  that  he  will  take  charge  of  any  shipments  ;  the  presumptiona 
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lent  to  defraud  his  creditors,  being  subjects  orforjthe  same  intentr^lbegin  to 
keep  his  house  (p),  or  otherwise  absent  himself  (f ),  or  depart  [^jfrom  hit 

are,  that  the  departure  it  not  (o  delay.  3  Ves.  &  Beam.  177.— 12.  If  a  trader  haying  a 
boose  of  trade  in  England  and  in  Ireland,  depart  from  England  to  Ireland,  without  learuig 
foods  for  the  payment  of  his  debts,  it  is  not  to  be  presumed  that  he  commits  an  act  of 
bankruptcy.  1  Stark.  144 — 13.  If  when  a  trader  quits  the  realm  he  leaTe  a  partner  in 
England,  the  presumption  that  he  meant  to  delay  his  creditors  may  be  removed.  1  Camp* 
f79._14.  A  trader  going  to  France  to  look  after  his  concerns  there,  does  not  commit  an  act 
•fbankruptcy,  though  his  creditors  be  thereby  delayed.     Holt,  175r     5  Ves.  576. 

(p)  1.  Vide  supra. — 3.  If  a  trader  not  having  any  house  of  his  own,  keep  in  another  man^t 
hoQse  ;  or  not  having  any  house  keep  in  his  chambers  ;  or  if  he  keep  on  shipboard ;  or  if  a 
miller  keep  within  his  mill ;  or  a  churchwarden  within  the  church  ;  or  a  keeper  of  the  kjiw^i 
castle  within  the  castle  ;  it  seems  it  is  an  act  of  bankruptcy.     Stone,  9.     Vide  t  Mars.  Ia6. 
6  Taunt.  53S.  1  M.  1^  S.  676.  2  T.  R.  63. — 3.  Circumstances  amounting  to  an  act  of  bank- 
ruptcy, by  keeping  house ;  Tiz.  not  going  to  his  counting-house,  nor  into  the  town  near 
which  he  liyed  ;  sending  for  his  papers  to  his  house  ;  not  going  out,  except  taking  an  even- 
ing walk  in  the  country.     16  Ves.  149.— 4.  If  a  trader  keep  at  home,  to  arold  the  conse- 
quences of  a  former  arrest,  he  commits  an  act  of  bankruptcy.    Barnes^  i60,— 6.  An  order 
to  be  denied  is  not  sufficient  without  an  actual  denial.    Cooke,  74.-6.  The  intention  of  the 
creditor  in  calling  is  immaterial.    3  Ves.  &  Beam.  1S9.    S  Rom,  67.-7.  It  is  not  necessary 
that  the  order  to  be  denied  should  be  confined  to  a  paKicolar  creditor  ;  a  general  order  of 
denial,  followed  by  actual  denial,  is  sufficient.    Cooke,  94. — 8.  A  general  order  of  denial, 
Mlowed  by  an  actual  denial,  is  an  act  of  bankruptcy,  though  it  appear  that  the  debtor 
would  not  have  denied  himself  to  the  individual  creditor,  had  he  known  that  it  was  himi. 
1  Tannt.  479—9.  A  denial  to  be  seen  by  a  creditor,  without  a  denial  of  being  at  home* 
may  Yse  an  act  of  bankruptcy.   Cited -9  East,  49 1  .^-10.  A  denial  when  the  trader  is  at  home, 
b  sufficient,  though  he  is  seen  by  the  creditor.     15  Ves.  45 1.— II.  The  denial  need  not  be 
to  the  creditor  perK>ually,  though  formerly  it  was  held  otherwise.  B.  N.  P.  39.  Green,  46.-«- 
/&  Denial  to  a  creditor  s  clerk  is  sufficient.  Cooke,  83.<*-l3.  Denial  to  a  maid-servant|  who 
went  by  appointment  of  the  debtor,  upon  the  preceding  evening,  is  an  act  of  bankruptcy. 
15  Ves.  449.^14.  A  denial,  to  avoid  process  out  of  chancery  under  a  decree  for  a  <fefrl,  will 
be  an  act  of  bankruptcy.     Supra.--^15.  A  trader  withdraws  from  his  counting-house  to  his 
parlour,  for  the  purpose  of  avoiding  the  importunities  of  his  creditors.    This  is   an  act  of 
bankruptcy.     1  Camp.  ?71.— 16.  A  denial  to  several  persons,  whom  the  witness  believes, 
from  their  frequent  calling,  to  be  creditors,  is  evidence  to  go  to  the  jury.     1  Esp.  381  .-^17. 
A  denial  to  a  creditor  who  calls  for  payment,  but  does  not  ask  to  Me  the  debtor,  is  not  an 
act  of  bankruptcy.     I  Camp.  271. -—IS.  If  a  trader  come  out  to  a  creditor  and  say  that  he  is 
not  at  home  ;  thu,  eonvnu  MtmJbh^  is  not  an  aot  of  bankruptcy.     15  Ves.  45 1 . — 19.  The  de- 
ntal must  be  to  a  creditor  who  has  a  debt  at  that  time  due.    A  denial  therefore  to  one,  hav- 
ing a  note  payable  at  a  future  day,  will  not,  by  itself,  be  an  act  of  bankruptcy.     7  Vin.  6. 
pi.  14. — ^20.  A  denial  is  always  open  to  explanation  ;  as  in  cases  of  sickness,  company,  par- 
ticular business,  or  the  lateness  of  the  hour;  forthe  nrere  denial  is  not  eondutite  evidenoe 
oTan  intent  to  delay.  1  Atk.  201.     1  Burr.  484.     B.  N.  P.  38. — 21.  A  refusal  to  see  a  cre- 
ditor^merely  upon  the  ground  of  his  calling  at  the  trader^s  dinner  hour,  is  not  an  act  of  bank- 
ruptcy.    3  Camp.  349.  B.  N.  P.  39.—- S9.  A  direction  to  a  servant  to  deny  the  trader  to  any 
one  who  should  come  whilst  he  is  at  dinner,  or  engaged  in  business,  is  not  an  act  of  bank- 
mptcy.     Holt,  159.— 23.     It  is  not  an  aot  of  bankruptcy  for  a  debtor  to  cause  himself  to  bo 
denied  io  a  creditor  calling,  by  the  debtor*s  appointment,  for  payment  on  a  Sunday.    S  Rose, 
fl.  3  Ves.  &;  Beam*  3ll.-^24.  A  denial  to  avoid  an  attachment  for  non-delivery  of  goods, 
will  not  be  an  act  of  bankruptcy,  as  it  is  only  to  evade  doing  a  duty.     I  Atk.  196.     QiMtr«, 
as  the  Stat,  of  £liz.  has  the  words  ^^  debt  or  duly.''^     1  Mont.  49.  n.  (0 — 25.  Unless  a  denial 
to  a.  creditor  is  in  consequence  of  a  direction  from  the  debtor,  a  subsequent  approbation  of 
it  by  hi  na,  will  not  make  it  an  act  of  bankruptcy.     1  Rose,  50.  17  Ves.  416. 

(jq)  I,  Supra.— 2.  The  act  of  absenting  is  presumptive  evidence  of  an  intent  to  delay. 
Oreen,  52 ;  see  the  note  In  3  Camp.  530.— 3.  It  seems  that  any  evasion  by  a  trader  of  bis 
creditors,  is  an  absenting.  3  Mars.'236.— 4.  The  words  ^^  or  otherwise  to  absent  himself,'*^ 
in  slat.  13  £liz.  c.  7.  &  1  Jac.  1.  c.  15.  are  not  confined  to  an  absenting  from  the  dwelling- 
booae,  or  any  particular  place*  2  Mars.  236.  6  Taunt.  532. — 5.  A  trader  who  is  in  the 
hnhit  of  attending  the  Royal  exchange,  and  who  retires  from  Change  upon  the  approach  of 
a  creditor,  and  desires  a  friend  to  tell  him  that  he  is  not  there,  comftiits  an  act  of  bankrupt- 
cy by  absenting  himself.  2  Mars.  236.  6  Taunt.  532.-6.  A  trader  having  a  counting - 
boase  in  town,  and  a  dwelling-house  in  the  country,  left  the  former  (to  which  he  never  re- 
fnmed,)  taking  his  books  with  him,  and  slept  at  his  dwelling-house  a  few  nights,  when  he 
finally  left  that  also.  Held,  that  having  quitted  his  counting-house  without  the  antmu#  re- 
terttndif  he  h^g^n  to  absent  himself  from  that  day,  within  the  stat.  of  Eliz.,  and  thereby 
Gocttmitfed  an  act  of  bankruptcy.  1  N.  R.  234.-7.  A.  In  London,  is  in  partnership  witli 
B«  in  Jib9cli<tt«r*     -A  8^*>  ^^  Manchester,  and  after  remaining  there  two  days,  secretly 
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dwelling-house  (r),  or  take  sanctuary,  whereby  a  creditor,  being  a  subject, 
oiay  be  defeated  or  delayed  of  his  just  debt,  he  shall  be  adjudged  a  bankrupt. 
[*]And  if  he  has  no  constant  dwelling,  if  he  absents  himself  from  his  usual 
abode. 

leaves  the  Manchester  counting-hoase  with  6.  This  is  an  a^t  of  bankruptcy  by  both. 
3  Camp.  312.— ^8.  It  seems  that  a  trader  absents  himself  Within  the  meaning  of  the 
bankrupt  laws,  who  disappears  after  sojourning  sometimes  at  one  place,  sometimes  at 
another,  in  consequence  of  not  haring  any  house  of  his  own.  Billing.  92. — 9.  A  trader 
went  into  a  back  shop  in  a  neighbour's  house  to  avoid  being  seen  by  an  officer,  who  he 
said  he  was  afraid  had  a  writ  against  him.  This  is  an  act  of  bankruptcy.  1  M.  &  3.  676. — 
10.  A  trader,  upon  being  applied  to  for  payment,  leaves  his  house  under  pretence  of  get« 
ting  money,  but  goes  to  a  billiard  table  and  remains  there  the  whole  evening.  This  is  an 
act  of  bankruptcy.  S  Esp.  651. — 11.  A  trader  remaining  abroad,  with  intent  to  delay  his 
creditors,  commits  an  act  of  bankruptcy.  1  Stark.  147.  4  Camp.  280.  Sed  vido  supra. — 
12.  If  a  trader  absent  himself  to  get  the  term  of  a  creditor,  ho  commits  an  act  of  bankrupt- 
cy. 2  Str.  809.-13.  Abaenting  himself  to  avoid  process  for  the  payment  of  money^  is  an  . 
act  of  bankruptcy.  2  Str.  809.  Barnes,  160.  BUlinghnrst,  92.  Stone,  10.  1  Atk.  240. 
1  Atk.  196.^14.  If  a  trader,  upon  absenting  himself  from  his  house,  state  that  writs  are 
OQt  against  him,  it  is  not  necessary  to  shew  that  any  writ  had  in  fact  issued.  1  Esp.  334.  S. 
C.  Mont.— 15.  A  trader  being  arrested,  escaped  from  the  officer,  and  fled  into  the  house  of 
another  person,  where  the  door  was  kept  fast,  and  the  officer  was  not  permitted  to  enter  ) 
and  he  continued  there  until  it  was  dark,  having  declared,  that  though  the  debt  was  paid 
upon  which  be  was  arrested,  yet  he  was  afraid  of  being  opposed  by  some  other  creditor. 
Thisisanact  of  bankruptcy  by  absenting  himself.  1  M.  &  S.  338* — 16.  A  trader,  by  se- 
cretly withdrawing  himself  after  having  been  arrested,  absents  himself  within  the  mean* 
ing  of  the  bankrupt  laws.  Green,  52. — 17.  The  absenting  must  be  voluntary,  and  not 
by  means  of  arrest.  Green,  52;  see  the  note  in  3  Camp.  530. — 18.  Atrader^s  absenting 
himself  for  fear  of  being  arrested  by  a  writ  de  exeommuniccUo  capiendo^  or  to  avoid  an 
mttacbment  under  a  decree  in  chancery  for  not  making  a  conveyance,  is  not  an  act  of  bank- 
ruptcy. Billing.  82.^-19.  Where  the  bankrupt  being  embarrassed,  appointed  a  day  for 
three  of  his  principal  creditors  to  come  to  his  counting  house  and  examine  his  books,  and 
early  on  that  morning  he  left  his  house  and  went  to  a  public  house  in  the  neighbourhood, 
where  he  directed  his  clerk  to  bring  him  intelligence  of  what  passed  with  his  creditors,  and 
assigned  as  a  reason  for  so  doing,  that  he  expected  that  his  creditors  would  be  irritated,  and 
that  some  harsh  language  might  pass,  and  that  possibly  they  might  be  induced  to  arrest 
bim.    Held,  not  an  act  of  bankruptcy.    4  Taunt.  603. 

(r)  1.  Departure  from  the  dwelling-house,  or  realm,  and  the  consequential  delay  of  a 
creditor,  not  an  act  of  bankruptcy,  without  proof  or  necessary  inference  of  an  intention  to 
delay  at  the  instant  of  departure.  2  Ves.  &  Beam.  177. — 2.  Pressure  of  debts,  though 
strong,  not  conclusive  evidence  of  that  intention.  2  Ves.  &  Beam.  177.^-3.  The  motive 
must  be  inquired  into,  and  though  the  inference,  from  mere  departure,  is  against  the  trader, 
vet  circumstances  may  explain  it  away.  7  T.  R.  609,  cited  ibid.  1  Burr.  484. — Act  of 
bankruptcy  by  quitting  the  dwelling-house,  with  the  intention  of  delaying  a  creditor,  though 
under  the  impression  of  a  groundless  apprehension.  1 5  Ves.  449. — 5.  The  departure  must 
bo  voluntary.  Str.  809.— 6.  A  compulsory  absence,  as  in  the  case  of  arrest,  will  not  be 
an  act  of  bankruptcy.  Green,  63. — 7»  The  length  of  the  absence  is  an  immaterial  circum- 
stance.  Str.  809.— 4).  That  a  creditor  should  have  called  is  not  required  for  the  act  of 
bankruptcy  by  absconding,  as  for  that  of  keeping  house.  As  to  the  reason  of  that  dislinc- 
lion,  if  the  latter  can  be  established  by  other  evidence,  qumre,  14  Ves.  85. — 9.  If  a  person 
is  living  at  an  inn  or  a  public-house,  where  his  business  requires  him  to  be  resident  for  a 
time,  and  he  departs  from  that  house  to  delay  creditors,  it  is  an  act  of  bankruptcy.  2 
Taunt.  176.— 10.  If  a  trader  goes  away  without  leaving  any  directions  for  carrying  on  bis 
business,  he  commits  an  act  of  bankruptcy.  3  Camp.  530.  1  Mars.  128.-^11.  A  debtor 
admitting  and  seeing  a  creditor  calling  for  payment,  then  pretending  that  he  is  going  for 
the  money,  leaving  the  house  with  the  creditor  in  it,  commits  an  act  of  bankruptcy.  Esp. 
651.^-12.  An  absence  to  avoid  an  attachment  for  not  performing  an  award  for  the  deliv- 
ery of  goods,  is  not  an  act  of  bankruptcy  ;  #ecitf,  if  for  payment  of  money.  Atk.  196—13. 
"Where  a  debtor,  being  embarrassed,  appointed  a  day  for  three  of  his  principal  creditors  to 
come  to  his  counting-house,  and  examine  his  books,  and  early  upon  that  morning  he  left 
his  house,  and  went  to  a  public-house  in  the  neighbourhood,  where  he  directed  his  clerk  to 
bring  him  intelligence  of  what  passed  with  his  creditors  ;  and  assigned  as  a  reason  for  so 
doing,  that  ^e  expected  that  his  creditors  would  be  irritated,  that  some  harsh  language 
might  pass,  and  that  possibly  they  might  be  induced  to  arrest  him ;  held,  not  an  act  of 
bankruptcy.  4  Taunt.  603.— -1 4*  Act  of  bankruptcy,  by  leaving  his  house  to  avoid  a  cred- 
itor, without  collusion,  complete  the  instant  of  departure  ;  and  therefore  not  affected  by 
subircquent  residence  with  the  petitioning  cr^ditoT<  IV.  SiB,  A5» 
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If  a  miller  keep  himself  witnin  his  mill. 
A  churchwarden  within  the  church. 

And  therefore,  if  a  man  absent  himself  from  his  house  or  abode  for 
debt* 

Or  abscond  within  his  house  for  a  day  or  an  hour  with  design  to  defraud 
or  delay  his  creditors.     R.  Pal.  325. 

Or  denies  himself,  when  he  knows  that  a  creditor  comes  for  his  debt ;  he 
will  be  a  bankrupt. 

Or  upon  notice  of  process  or  execution  against  him  for  debt. 

Or  process  out  of  chancery  upon  a  decree  for  payment  of  a  debt. 

Though  the  concealment  of  himself  be  only  for  a  little  time.     Pal.  325. 

Or  he  be  sued  only  as  surety  for  another.     Pal.  325. 

Otherwise,  if  he  absent  himself,  or  abscond  for  other  cause  than  to  defraud 
or  delay  creditors :  as,  if  it  be  to  avoid  an  arrest  upon  an  excommunic(Uo 
cctpiendo. 

Or  to  avoid  the  service  of  process  to  enforce  a  decree  in  chancery. 

So,  if  he  absconds  sometimes  for  debt,  but  afterwards  appears  publickly 
and  openly  for  the  most  part  in  his  shop  and  upon  the  Exchange.  Semb. 
CVo.  El.  13. 

So,  if  he  absconds,  and  afterwards  goes  beyond  sea  and  trades  ;  for  thi*  is 
evidence,  that  his  first  concealment  was  not  to  avoid  creditors.     1  Sal.  110. 

Yet  if  be  trades  de  novo  after  a  manifest  act  of  bankruptcy,  this  does  not 
purge  {s)  his  bankruptcy.     1  Sal.  1 10. 

/  Ot  if  he  conceal  his  goods,  so  tbat  they  cannot  be  taken  in  execution ; 
but  the  concealment,  to  be  within  the  meaning  of  the  Stat,  of  the  U.  S., 
must  be  an  actual,  and  not  a  constructive  concealment.  Livermore  r.  Bag- 
ley,    3  Mass.  Rep.     487.  } 

(C  2.)  Fraudulent  arrest,  &c. 

So  by  the  st.  13  El.  7.  and  1  Jac.  15.  if  any,  &c.  suffer  himself  willingly  to 
bp  arrested  for  money  not  due  for  goods  or  other  just  cause,  or  [*]suffer  him- 
self to  be  arrested,  or  yield  himself  to  prison  (/),  of  intent  to  defraud  or  hin- 
der creditors,  he  shall  he  adjudged  a  bankrupt. 

So  hj  the  st.  1  Jac.  15.  if  any  fraudulently  procure  himself  to  be  arrested, 
or  his  goods,  money,  or  chattels,  to  be  attached  or  sequestered,  (m) 

And  therefore,  if  he  become  a  prisoner  in  the  Fleet  or  Marshalsea,  he  will 
be  a  bankrupt. 

So,  if  be  cause  a  voluntary  or  feigned  action  to  be  commenced  against 

Bat  he  is  not  a  bankrupt  if  his  goods  are  attached,  or  sequestered  without 
Ks  procarement  5  as,  upon  an  attachment  out  of  a  court  for  his  default  or 
laches. 

80,  if  A.  has  a  rectory  impropriate,  and  the  tithes  are  sequestered  for  not 
repairii^  the  chancel. 


('}  1.  If  an  act  of  bankrupt cy  be  equivocal,  circomstauoes  may  be  called  in  to  explain ; 
but  tf  dear  and  unequivocal,  it  cannot  be  purged  or  explained  away  by  aubseqnent  circum* 
<tasices.  Cro.  Eliz.  13.  1  Salk.  1 10.  1  Burr.  467.  2  T.  R.  59.  Vide  2  Blk.  Com.  495. 
I  Taont  479. — 2.  A  denial,  therefore,  to  a  creditor  is  not  purged  by  hit  being  admitted  in 
CRuequence  of  hifi  importunity.    3  Esp.  245. 

(0  ff  a  trader,  urbo  is  arrested,  have  money  sufficient  to  pay  the  debt,  but  go  to  prison  \^ 
^ottt  his  creditors  to  a  compesition,  he  commits  an  act  of  bankruptcy.    7  Vin  .61. 

(v)  Attachment  and  leqiiestration  mean  that  sort  of  process  by  which  suits  are  by  cus- 
^commenced,  as  in  the  city  of  London  ;  and  do  not  relate  to  iinal  process.  Cooke,  IIS. 
Cwp.  arr.     vide  2  East,  411. 
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(C  3.)  Continuance  in  prison. 

So  by  the  st.  1  Jac.  15,  if  any  arrested  for  debt,  shall  after  the  arrest  lie 
in  prison  six  months,  (or  by  the  st.  21  Jac.  19.  two  months,)  or  more,  upon 
that  or  any  other  arrest  or  detention  in  prison  for  debt,  he  shall  be  adjudged 
a  bankrupt. 

Though  the  debt  be  of  what  value  soever,  for  which  he  shall  be  arrested* 

Though  bail  be  given  at  first  and  he  lies  in  prison  afterwards,  but  not  im- 
mediately upon  the  arrest.     Ray.  481.     1  Sal.  109. 

But  the  arrest  mu^t  be  lawful ;  and  therefore,  if  he  be  arrested  by  an  exe- 
cutor before  probate,  it  does  not  make  him  a  bankrupt*  R.  3  Lev.  58.  1 
Vent.  370.  (x) 

[*](C  4.)  Fraudulent  outlaw^J^ 

So  by  the  st.  13  EI.  7.  and  1  Jac.  15.  if  any,  &c.  shall  suffer  himself  td 
t>e  outlawed. 

But  an  outlawry  in  Ireland  (y)  does  not  make  one  a  bankrupt.  {2) 

—  -  --  -         ■  ■ 

{x)  1.  That  lying;  in  prison  for  the  specified  time  may  be  an  act  of  bankruptcy,  an  in« 
tention  to  delay  creditors  need  not  concur.    9  East,  487.— 2.  It  seems,  that  a  person   does 
npt  commit  an  act  of  bankruptcy,  who  is  committed  in  execution  of  a  criminal  sentence, 
and  who,  during  the  course  of  that  commitment,  is  charged  with  a  debt,  and  detained  for 
upwards  of  two  months,   although  after  the  expiration  of  the  sentence.    Goodinge,  26* 
Ves.   168.-—^.  Nor,  as  it  seems,  does  a  party,  by  lying  in  prison  for  two  months  upon  an 
arrest,  upon  a  bond,  before  the  day  of  payment,  in  order  to  oblige  the  debtor  to  find  sure-   . 
ties,  according  to  the  custom  of  London.     BiUing»  96.    Goodinge,  26. ;  vide  Cooke,  109. — 
4.  Nor,  as  it  seems,  by  lying  in  prison  for  two  months  upon  an  arrest,  on  a  demand  arising 
upon  a  contract,  where  the  proper  remedy  is  by  bill  for  a  specific  performance.     1  Atk.  147. 
■^6.  Whether  the  lying  in  prison  upon  an  arrest  by  an  executor  before  probate,  is  within 
the  statute,  seems  to  be  doubtful.     Freeman,  270.     1  Vent.  370. ;  vide  2  Ley.  57* — 6.  A 
person  is  arrested  by  virtue  of  a  warrant  directed  to  a  sherifi'^s  ofiicer,  but  upon  account 
of  illness  is  permitted  to  remain  a  few  days   in  his* own  house,   in  the  custody  of   the 
officer*s  IbUower,  who  is  not  named   in  the  warrant,   but   who   keeps   the  key  of  the 
house  in  his  possession ;  he  is  then  removed  to  gaol,  where  he  continues  for  the  remainder  of 
two  months.  Held,  that  this  is  a  legal  imprisonment,  so  as  to  constitute  an  act  of  bankruptcy. 
1  Mars.  469.    6  Taunt.  106.    4  Camp.  164.— 7.  The  time  must  be  computed  from  the  com- 
mencement of  imprisonment.     1  Camp.  509.— 8.  And  since  in  computing  time  from  an  act, 
the  day  of  doing  it  must  be  included,  the  day  of  the  arrest  must  be  reckoned  part  of  the  two 
months.     3  ICast,  407.— >9.  A  legal  month  is  a  lunar  month,  or  twenty-eight  days.     3  Atk. 
346.    2  Blk.  Com.  141.— 10.  And  a  commission  issued  fifty-six  days  inclusively  after  the 
arrest,  is  good.    4  £sp.  221.    3  East,  407. — 11.  If  the  trader,  after  being  arrested,  find  real 
bail,  and  afterwards  surrender  in  discharge  of  his  bail,  and  lie  in  prison  two  months,  he  is  a 
bankrupt  from  the  time  of  his  surrender,  and  not  from  the  time  ef  the  first  arrest.      1  Vent. 
370.    2  Show.  512.     1  Salk.  109.     1  Salk.  110.     VVilles,  464.     1  Burr.  437.— 12.   But  in  the 
case  of  a  mere  formal  bail,  for  the  purpose  of  changing  a  prisoner  from  one  custody  to  anoth- 
er, the  trader  is  a  bankrupt  from  the  time  of  the  first  arrest. .   1  Burr.  437.— 13.  If,  after  an 
arrest,  the  trader  is  too  ill  to  be  immediately  removed,  an  t   he  remains  some  days  in  his 
house,  and  is  then  carried  to  prison,  the  relation  is  to  the  first  arrest.    4  Camp.  164—14.  A 
trader  is  arrested  upon  the  fourth,  and  is  allowed  to  be  at  large  till  the  eighth,  when  he  {re- 
tunas  into  custody ;  on  the  tenth  he  is  removed  by  habeas  corpus  into  K.  B.  and  remains 
there  two  months ;  the  bankruptcy  has  relation  to  the  eighth.  1  Camp.  509.  Vide  4.  Taunt. 
198*-^  15.  A  trader  who,  being  in  prison  at  the  suit  of  one  plaintifi*,  is  detained  at  tUc  suit  of 
another,  comm  its  an  act  of  bankruptcy  if  he  lie  iu  prison  two  months  after  such  detainer,  al- 
though, as  to  the  first  arrest,  he  u  dischai^ed  within  two  months.    2  Burr.  814. 

(y)  1.  The  act  of  bankruptcy  must  be  committed  in  England.  Dick.  533.  2  Vem. 
156.  1  Salk.  110.  Cowp.  39b.  I  A(k.  82.  5  T.  R.  530.— 2.  Though  evidence  in  proof 
of  it  may  be  drawn  from  matters  done  abroad.  .  1  Rose,  150. — 3.  As  a  consequence  of  the 


depart  froih  England,  without  any  intent  to  delay  his  creditors,  but  when  abroad  resolve 
not  to  return,  though  for  the  purpose  of  avoiding  his  creditors,  it  is  not,  it  seems,   an  act  of 
bankruptcy.     1  Mont.  32. 
(jr)  but  one  ID  the  Qounty  palatine  of  Durham  does<  Stone,   124.  Billing.  94»  Crood.  ^. 
L*78J 
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Nor  ont1a\rrj  fiere,  unless  it  b^  with  intent  to  defraud  creditors.  Semb. 
J  Lev.  13*  (a)    .  . 

Or  if  it  be  reversed  before  the  commission  isfiues.  (6) 
Or  reversed  for  default  of  proclamations  after  the  commission^ 

(C  5.)  Non-payment,  &c.  after  suit* 

So  by  tlie  dt.  31  Jac.  9.  if  siny,  &c.  being  iiidebtfed  to  any  person  or  per- 
sons in  lOO/*  or  more,  shall  liot  pay  or  compound  for  the  same  in  six  months 
after  it  shall  grow  due  and  he  be  arrested  for  the  same;  or  in  six  months 
ufter  an  original  su^d  for  the  same  debt,  and  notice  of  it  given  to  him,  or  left 
in  writing  at  his  dwelling-house  or  last  place  of  abode,  he  shfill  be  a  bank* 
ropt. 

Thou^  he  be  arrested  by  process  out  of  the  exchequer,  and  the  suit  be 
not  by  Ongjna). 

But  bj  the  st.  id  Ann.  15.  this  description  6f  a  bankrupt  after  30  April, 
I7l2j  is  void  and  repealed;  provided  no  act,  sale,  or  disposition  of  any 
bankrupt's  estate  upon  the  said  description,  by  force  of  a  commission  before 
the  said  30  April,  shall  be  avdided. 

[*](C  6.)  Escape  or  cotinous  bail* 

So  by  the  st.  31  Jac.  19.  if  any,  &c.  being  arrested  for  100/.  or  more  of 
}U&t  debt,  shall  after  such  arrest  escape  (</)  out  of  prison,  or  procure  his  en- 
largement, by  putting  in  common  or  hired  bail* 

But  DOW  bj  the  st.  lO  Ann.  15.  every  act  which  relates  to  the  description 
of  a  bankrupt  by  procuring  his  enlargement  by  cominon  and  hired  bail  is  re- 
pealed from  the  30  April,  1713;  provided,  not  to  avoid  any  act,  sale,  o» 
disposition,  &c.  on  a  commission  taken  out  before. 

(C  7.)  Protection,  or  bill  for  delays 

So  by  the  st.  31  Jac.  19.  if  any,  &c.  by  himself  or  others,  whh  his  pro* 
curement,  obtain  any  protection  (e),  unless  a  person  lawfully  protectea  by 
the  privilege  of  parliament* 

Or  shall  prefer  to  the  king  or  any  of  the  king's  courts  any  petition  or  biH 
against  any  of  his  creditors,  to  enforce  them  to  accept  less  than  the  just  and 
principal  debt,  or  to  procure  a  longer  day  of  payment  than  was  given  by  the 
ordinal  contract,  he  shall  be  adjudged  a  bankrupt. 

But  if  the  creditors,  upon  request,  enlarge  the  time  for  payment,  it  do^s 
not  make  him  a  bankrupt. 

So,  if  any  one  be  protected  as  the  king's  servant.     R.  Skin.  31.(/) 

(C  8.)  Fraudulent  conveyance. 

So  by  the  st.  1  Jac.  1 5.  if  any,  &c.  shall  make  or  cause  to  be  made  any 


<a)   iKeb.  H.^Sid.  69.  114.  176. 

(6)  Scd  vid«  Cooke,  85. 

id)  I.  The  escape  mast  be  of  such  a  nature  at  maniieaia  th*  priidier^fl  intention  tp 
run  away  and  thereby  defeat  his  creditors.  1  Burr.  437.^2.  Hence  if  the  prisoner 
is  carried  by  penmaion  of  the  sheriff,  through  a  different  conntj  in  his  road  to  a 
jodre^s  chamber*  npon  a  habeas  corpus,  to  be  committed  to  anottier  prison,  he  does 
not  escape  withio  the  meaning  of  the  statute.  Ibid.— 3.  It  seems  too  that  it  is  not 
an   escape  to  take  a  defendant  seized  npon  a  ea,  #a.  to  a  lock-up  house..   4  Taunt. 

6P8. 
fc)  The  crantinc  protections  has  fallen  into  disuse.  ^      ,       ^         _,    .^ 

(/)  AmfiesadOTs  and    iheir  servants  are  not  Kirn^M  from  hankniptcy.    7  Attn. 

C.  12.  s.  5.  r«7Ql 
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fmndolent  gmit  or  convejance  (g)  of  his  lands  or  goods,  whereby  creditors, 
I*]  being  flubjecta,  may  be  defeated  or  delayed,  he  shall  be  judged  a  bank* 
rupt« 

(f)  1.  The  alisnation  must  be  by  deed  Burr.  2477.  Cowp.  117.  Cowp.  629. 
1  £q>.  68«  7  T.  R<  67.  3  Bro.  502.— 2.  Whicb,  as  it  seems,  must  be  delivered  ab- 
solatetri  Uki.  ndt  as  an  escrow.  17  Ves.  200.— 3.  A  fraudulent  judgment  and  ezecu- 
lipO)  uj^ugh  TOid  against  creditors,  is  not,  in  itself,  an  act  of  bankruptcy.  Cowp. 
427.— 4.  Nor  does  a  trader,  bj  secretly  comreyiog  his  goods  out  of  his  house  to  preTent  their 
being  tidcen  in  execution,  commit  an  act  of  bankruptcy.  1  Ld.  Rd.  725.-5.  A  comnrission 
cannot  tsnie  at  apon  an  act  of  bankruptcy  by  a  trader  resident  abroad^  but  subject  to  our 
bankrupt  lawfy  committed  by  an  assignment  of  his  effects  executed  abroad.  5  T.  R.  530.  Dick. 
633.  1  Cowpt  401.— ^«  Any  grant  or  conveyance  which  a  court  of  equity  would  declare 
firaudulent,  is  an  act  of  bankruptcy.  Burr.  478.  481. — 1'  So  is  a  voluntary'conveyance,  void 
under  tbe  statute!  of  bankruptcy,  if  fraudulent.  1  Esp.  68. — 8.  So  is«a  grant  or  conveyance, 
fraudulent  within  the  statutes  of  Elizabeth  against  fraudulent  conveyances.  Dougl.  88. 
Chood*  92«— >9.  So  (all  essentials  concurring)  is  assignment  of  book  debts.  14  Ves.  186.  But 
ouors  per  Mont.  1  vol.  37.  n.  (k).— 10.  So  is  an  assignment  of  all  the  effects  for  the  bene- 
at  of  creditors,  with  a  proviso  to  be  void  if  all  the  creditors  do  not  execute  ;  hut 
liiat  ia  the  mean  time  tibe  acts  of  trustees  shall  be  good.  4  Camp.  232.— 1 1.  So  likewise, 
BOtwithstandinc  a  simple  proviso,  that  it  shall  be  void,  if  all  the  creditors  do  not  assent  to  it. 
SEip.  229.  ITVes.  194.  4  East,  231. — 12.  So  is  a  grant  or  conveyance,  by  an  insolvent  tra- 
der^  of  the  whole  of  his* property  as  a  floating  security  [*'}to  the  grantee,  for  all  sums  of  money 
that  he  may  adrance  on  any  bill  of  the  trader^s,  if  the  trader  continue  in  possession  up- 
on a  Mcret  trust  for  the  grantee,  to  whom  he  delivers  possession  on  (he  eve  of  bankruptcy. 
Burr.  827.-— 13.  So'  is  a  grant  or  conveyance  by  a  trader,  for  the  satisraction  of  any  part  of 
bis  debti,  or  to  indemnity  against  the  contingency  of  loss,  a  person  who,  previous  to  the  grant 
ar  con veyance^hsM  become  surety  for  the  trsuler,  if  made  with  intent  to  give  the  grantee  a 
IVeference  in  the  event  of  a  bankruptcy.  2  Mont,  note  S.  11  East,  200.  Dougl. 
88.  Vide  Burr.  481.  IT.  R.  156.— 14.  So  is  a  bill  of  sale,  by  a  trader,  of  the  whole  of  his 
property  to  a  frien4  who  advances  a  sum  to  pay  off  an  execution.  5  Ef>p.  80. — 
15.  So  is  a  grant  or  bonveyance  by  a  trader,  under  an  arrest  of  the  whole  of  his  pro* 
perty  to  a  creditor,  to  secure  a  sum  of  money,  which  the  creditor  advances  to  pay  the  debt 
for  which  the  trader  is  arrested,  and  to  pay  the  debt  due  to  the  creditor.  Dougl.  282—- 16. 
8o  if  a  trader  being  in  custody  upon  an  arrest,  and  knowing  himself  (o  be  insolvent,  give,  in 
order  to  procure  his  release,  to  the  arresting  creditor,  a  bill  of  sale  of  all  his  effects  and  stock 
in  trade  to  satitfy  the  debt  and  pay  off  the  residue,  it  is  an  act  of  bankruptcy.  7  East,  13S. — 
17.  8o  is  a  conveyance  of  land  by  a  trader,  in  trust  to  sell  and  pay  an  urgent  creditor,  with 
a  farther  tmst  to  pay  debts  to  relatives  not  pressing,  in  contemplation  of  bankruptcy.  3 
Taunt.  241.-.- 18.  So  is  a  grant  or  conveyance  by  an  insolvent  trader,  against  whom  there  is 
an  esitting  Judgment  or  decree,  to  a  person,  with  knowledge  of  such  judgment  or  decree,  if 
made  to  defeat  the  creditor,  although  the  consideration  is  full  and  valuable.  2  Mont,  note, 
8  A.— 19.  But  no  g^nt  or  conveyance  made  by  a  trader,  in  consideration  of  property  ad- 
vanced at  the  time  of  making  the  grant  or  conveyance,  is  an  act  of  bankruptcy.     Esp. 

68.— 20.  Nor  is  a  fraudulent  surrender  of  a  copyhold.    3  Bro.  502.  Dougl.  88 21.  Nor  is 

an  agrooment  whereby  an  insolvent  undertakes  to  pay  a  composition  by  instalments,  and  au- 
tboriioB  the  creditors,  in  case  of  default,  to  take  possession  of  all  his  goods.  3  Esp.  228.-22. 
And  where  A.  and  B.are  partners  and  insolvent,  an  assignment  to  B.  from  A.  in  trust  for  the 
wife  of  B^  who  b  the  daughter  of  A.,  is  no  act  of  bankruptcy  by  R.,  though  a  party  to  the 
deed.  1  Esp.  68.«i— 23.  (^Luere^  whether  a  deed  executed  only  by  a  trader,  but  not  by  a 
taetee  or  a  creditor,  is  an  act  of  bankruptcy.  I  Holt,  1 5. — 24.  ^uare^  too,  whether  an  as- 
rigninent  by  a  debtor,  of  polictes  of  insurance  on  his  life,  is  one.  2  B.  J:P.  230. — 25.  A  con- 
voyaaco  by  a  trader  of  all  his  effects  by  deed,  to  the  exclusion  of  one  or  more  of  his 
doditefffis  an  act  of  bankruptcy.  2  Cowp.  632. — 26.  Though  it  be  by  way  of  security,  and 
Ibr  valuable  consideration.  1  Burr.  467.  2  Burr.  .827.  Dougl.  294—27.  And  whether 
poiteenon  be  delivered  or  not.  1  Burr.  467.  2  Burr.  827.  Dougl.  294. — 28.  And 
fliough  the  trader  was  under  the  arrest  of  the  creditor  to  whom  the  deed  was  executed. 
If  Eak,  138.— M.  And  though  the  trader  is  under  the  influence  of  the  fear  of  legal 
mpocest  at  the  time  of  making  the  grant  or  conveyance.  I>ougl.  282.  7  East,  549.— 
90.  So  is  an  astignmeat  of  aU  a  trader^s  effects  for  the  benefit  of  all  his  creditors,  unless 
avery  creditor  had  concurred.  B.  N.  P.  40.  4  Burr.  2240.  1  Cowp.  123.  16  Ves.  148. 
—3k  So  is  a  grant  or  conveyance  by  a  trader  of  the  whole  of  his  property,  to  be 
•qually  distributed  amongst  his  creditors,  for  the  satisfaction  of  part  of  his  debt,  unless  it  be 
aade  with  the  consent  of  every  creditor.  2  Mont,  note  U.— 32.  If  a  trader  call  a  meeting 
of  his  creditors,  at  which  it  is  resolved  that  he  shall  assign  all  his  property  in  trust  for  the 
benefit  of  his  creditorS|  with  an  intention  that  it  shall  be  a  valid  operative  deed,  for  the  pur- 
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And  tfierefore,  if  he  makes  a  grant  or  coDvejatice  fravdulent  wifliin  flie 
8t  1 3  EL  or  the  8t»  27  El.  it  makes  him  a  bankrupt.  Vide  what  convey* 
ances  are  fraudulent  within  these  statutes,  Covin,  (B  3,  &c.) 


pose  of  the  trust ;  and  if  between  the  time  of  such  retolntioik,  and  the  t&ae  of  actaaUy 
CQtiDt^  the  creditors  resolve,  without  the  privity  of  the  trader,  to  procnre  an  esecatkm  of 
the  deed,  for  the  express  parpose  of  making  the  trader  a  bankrupt,  and  the  deed  if  execu- 
ted accordinifly,  it  is  an  act  of  bankruptcy.  4  East,  230.—33.  So  is  a  grant  or  omvey^nM 
by  a  trader  of  the  whole  of  his  property  for  the  satisfaction  of  any  part  of  his  debts,  or  to  ia* 
demnify  against  the  contingency  of  loss  a  person  who,  previous  to  the  grant  or  oenveyamMt* 
has  become  surety  for  the  trader,  unless  made  with  consent  of  vw^rf  oredltor.  Ceoke,  89* 
B.N.  P.  40.  4  Burr.  2235.  8T.  R.521.  Burr.  477.  Dongl.88.  Vide  IBlk.  441.  Cowp.  117. 
6t9.  6  T.  R.  134.— 34.  Althoush  the  amount  of  the  debt  is  inconsiderable,  cowpared  U> 
the  amount  of  the  property  assigned,  and  the  trader  is  in  credit  at  the  time  of  mafciiw  tlM 
grant  or  conveyance,  and  does  not  openly  fail,  till  many  yean  after  it  is  made*  Dowf*  8^ 
— .^.  So  is  a  grant  or  conveyance  by  a  trader  of  all  his  stock  in  trade,  or  of  so  nu^  at  to 
incapacitate  him  from  trading,  or  of  all  his  household  goods.  1  Blk.  441.—36*  Bo  is  agraat 
or  conveyance  by  a  trader,  for  the  satisfaction  of  any  part  of  his  debts,  creating  an  iasolveoogr* 
1  Blk.  441. — 37.  So  it  seems  is  a  grant  or  conveyance  by  a  trader,  forihe  sa&fiMtien  of  any 
part  of  his  debts,  of  so  much  of  his  property  as,  when  actually  traMferredf  will  disaUe  hsil 
from  trading,  unless  it  be  made  with  the  consent  of  every  creditor.  %  Mont,  aote  X*'i»j^ 
And  a  colourable  exception,  or  an  exception  of  only  a  small  part,  will  not  make  a  grant  ar 
conveyance  valid.     Burr.  477.    Vide  Burr.  827.     1  Blk.  362.  441.    4  Burr.  2236.    Cowp. 

1  17.  829.—^.  So  a  mortgage  of  two  leasehold  messuages,  and  all  the  trader's  stock  la 
trade,  but  his  household  goods  and  debts,  which  were  very  trifling,  were  not  included,  wat 
considered  fraudulent,  and  an  act  of  bankruptcy,  as  being  an  assignment  of  all  his  irtocll  \M 
trade,  wiihout  which  he  could  not  carry  on  business.  2  Blk.  Rep*  996.>*— 40*  Aad  whttt 
grant  or  conveyance  by  a  trader  for  the  satisfaction  of  any  part  of  his  debts,  of  to  much  sff 
hia  property  as,  when  actually  transferred,  will  not  disable  him  from  trading,  ia  an  act  4jf 
ftankraptcy,  from  being  made  with  an  intent  to  give  the  grantee  a  preference,  in  tki  inraat 
of  a  bankruptcy,  oris  valid  from  being  made  with  any  other  intent,  must  be  dateimiiied  by 
the  particular  circumstances  of  each  case.  2  Blk.  996 — 41.  And  though  cases  hare  o«cW* 
red,  in  which  an  assignment  by  deed  of  part  of  a  trader^s  effects  made  when  the  party  had  % 
bankruptcy  in  contemplation,  was  not  an  act  of  bankruptcy.  2  P.  Wms.  427.  BoiT.  480«  t 
Blk.  441.  Yet,  their  authority  is  questionable,  see  3  VVils.  47.  Cowp.  124.  Dougl.  86.  Cookai 
94.^42.  On  the  ether  band,  if  a  trader  executes  an  assignmentby  deed  of  part  of  hb  efiect% 
and  delivers  possession,  or  a  nominal  possession,  and  it  docs  not  appear  that  he  had  his  banlD* 
niptcy  in  contemplation,  the  assignment  will  be  good,  and  not  an  act  of  bankmplcy.  1 
Burr.  478.  481.  7  T.  R.  67. — 43.  "Every  case  of  an  act  of  bankruptcy  by  deed,  proceeds 
upon  the  ground  of  its  being  a  fraud  upon  the  bankrupt  laws.  2  Cowp.  629.— -44.  And 
valid  transactions,  as  between  the  parties,  may  be  fraudulent  by  reason  of  covin,  caUosioni 
or  confederacy  to  injure  a  third  person.  1  Burr.  474 — 45.  Fraud  is  sometimes  a  meia 
matter  of  fact,  and  sometimes  the  conclusion  of  law  arising  upon  facts.  Burr.  467.  Vide, 
Burr.  937.  2  P.  Wms.  427.  Blk.  441.  Burr.  2477.  IT.  R.  165.  1  B.  A;  F.  283.  7  T.  R. 
—46.  In  an  inquiry  whether  a  grant  or  conveyance  for  a  present  consideration  is  fraud* 
vlent,  the  value  of  the  property  withdrawn,  and  the  tangibility  of  the  snbstitated 
property,  are  proper  coasiderations  for  a  jury.  6  East,  259.— .47.  If  the  words  of  tha 
grant  or  conveyance  are  general,  fraud  may  be  presumed.  2  Burr.  827.  4  Burr.  2t3ft« 
Burr.   478.  3  Rep.  81.— 48.  So  if  it  is  falsely  dated.    2  Burr*  827.     1  Bos.  IkPul.  28^ 

49,  So  if  it  is  executed  in  private.    2  Burr.  827.     Vide  Burr.  478.  3  Rep.  81. — SO* 

So  if  it  is  made  at  an  unseasonable  hour.  1  Blk.  362.'  Cowp.  117.  Bos.  &  Pul.  682. 
11.  East,  260.-51.  So  if  it  is  to  secure  a  larger  sum  than  is  actually  due.  2  BUrr.  827. 
— S2.  So  if  it  is  to  secure  an  unliquidated  demand.  2  Burr.  827 — 63.  So  if  tha 
grantor  suppress  any  evidence  by  which  the  intent  of  the  grant  or  conveyance  may  ba 
elucidated.  4  Burr.  2235.  Burr.  467.  Dougl.  86 — 54.  In  an  absolute  grant  or  con- 
veyance of  personal  chattels  by  a  trader  to  his  creditor,  the  non-delivery  of  vsxAmw4 
possession  in  the  best  manner  which  the  nature  of  the  case  adaaits,  is  strong,  if  n^ 
conclusive  evidence  of  fraud.     3   Rep.  81.     Burr.  467*     2  T,  R.    587.     b  T.  R,  239^ 

2  B.  &  P.  60.  6  Esp.  22.  I  Camp.  322.-65.  And  possession  of  personal  ohattela 
mast  be  delivered,  although  the  grant  or  conveyance  mclnde  real  property  or  c&aMeU 
real.  3  Rep.  81.  Burr.  467.  2  Blk.  996.-56.  So  where  the  grant  or  conveyanca 
is  absolute  upon  the  face  of  it,  notwithstanding  It  is  understood  b^twe^^  *he  p^rtjes 
that  there  shall  be  a  condition  attending  it.  2T.  R.  597.  See  7  T.  R.  67.-57.  A  diM 
Kvery  of  nominal  possession  of  property,  apparently  in  the  P«L«"<;^/ J^Tg^i** 
is  not  sufficient,  whan  actual  possession  can.he  deUvered,    Burr.  827.    OoogU  88.r-«9.  Bat 
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[*lAiii  if  lie  makea'a  fraudulent  grant,  &c.  be  will  be  a  bankrupt,  though 
!  anerwaids  appears  publioly  upon  the  exchange,  &c.    Semb.  cont.  Hntt.- 
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ft  seeniB  to  b«  sufficient  when  the  property,  both  belere  and  after  the  grant  or  conyejance,  it 
apparently  in  the  posseision  of  the  ^ranteo.  7  T.  R.  71 — 59.  The  delivery  of  possesion  is 
only  presamptive  ertdence  of  the  honesty  of  the  transaction.  Burr.  467.  Dougl.  282.  9  East, 
IMO.     5  E^.29.  7  East,  ISB. — 00.  If  the  grant  or  conveyance  is  made  upon  the  ere  of  the 
bankruptcy,  fraud  may  be  presumed*  4  East,  210. — 61.  On  the  other  band,  a  grant  or  con- 
▼eyance  may  be  an  act  of  bankruptcy,   although  it  is  made  many  years  before  the  ope  n 
Adlnre.  2  Blk*  996.  Dougl.  88.--62.  If  the  grant  or  conveyance  is  made  voluntarily,  without 
any  application  by  the  g^rantee,  fraud  may  be  presumed.  1  Mont.  43. — 63:  So  if  made  without 
the  privity  of  the  creditor.    2  P.  l/Tms.  427.  ;    vide  Cowp.  117.    4  Burr.  2235 — 64.    So  if 
the  application  by  the  creditor  is  collusive  between  him  and  the  debtor.    4  Burr.  2335. 
%  T.  R.  152.—- 65.  So  if  the  grant  or  conveyance  is  made  in  consequence  of  a  trader^s  volun- 
tarily  communicating  his  insolvency  to  the  holder  of  one  of  his  bills,  and  before  the  bill  is 
due ;  and  of  the  holder^s  then  pressing  for  payment,  and  promising,  in  the  event  of  payment 
<o  be  seourity  to  his  creditors  for  so  much  as  the  estate  will  pr^uce  ,if  they  will  agree  to 
a  eomposition,  it  is  an- act  of  bankruptcy.     1  B.  &  P.  283.-66.  So  a  grant,  or  conveyanco 
by  a  trader,  of  part  of  his  property,  executed  in  consequence  of  the  pressure  of  a  creditor, 
and  from  fear  tluit  hostile  measures  will  be  adopted   against  him,  if  it  contain  provisions  in 
fitvour  of  some  relations  of  the  trader's,  which  are  voluntary,  and  to  give  them  a  prefer- 
ence in  eonte'mplation  of' bankruptcy,  is  an  act  of  bankruptcy.    3  Taunt.  241.— 67.  But 
ITUie  grant  or  conveyance  is  made  upon  slu  application  by  a  creditor  for  payment  or  for 
Mcurity,  it  is  not  an  aot  of  bankruptcy.    2  Mont,  note  T.— 48.  Though  the  trader  knows, 
at  Uie  time  of  making  it,  that  his  failure  is  inevitable.    2  Mont,  note  Z.^69.  It  seems  too, 
that  the  knowledge  by  the  creditor  of  the  insolvency  of  the  trader,  does  not  raise  a  presump- 
tion tibat  the  grant  or  conveyance  is  an  act  of  bankruptcy.     1  Ves.  280.    B.  &  P.  582.—. 
^.  So  if  the  ^nt  or  conveyance  is  made  in  consequence  of  an  application  by  the  creditop, 
and  firofti  the  impression  upon  the  mind  of  the  debtor  of  a  moral  obligation  to  give  security 
Ibr  the  debt,  u  not  an  act  of  bankruptcy.     2  Mont,  note  T.  ;  scd  vide  3  Ves.   85.  B.  &  P, 
582«     11  East,  261.-71.  Nor  is  it,  because  the  application  by  the  creditor  is  to  give  furlher 
fecority  for  a  debt  secured  upon  an  iostrument  not  payable  till  a  futune  day.     B.  &  P.  983. 
582. ;  vide  1  T.  R.  155.     lI'East!^  960. — ^72.  Nor  because  legal  process  was  not  threatened. 
2  Mont,  note  T.^73.  do  any  transfer  by  a  trader  of  part  of  his  property,   mado  under  an 
apprehension  that  a  degree  offeree,  civil  or  criminal,  is  about  to  be  applied,  is  valid.     1 
Stark.  88.-— 74.     So  if  the  grant  or  conveyance  is  made  in  consequence  of  a  well  or  ill-found- 
ed fear  of  legal  process.  1  T.  R.  155. ;  vide  Dougl.  282 — ^75.  So  if  a  trader,    under  the  ap- 
prehension that  his  creditor  will  proceed  against  him  for  forgery,  transfer  property  In  liquida? 
tion  of  the  debt,  and  two  dayd  after  such  transfer  he  commit  an  act  of  bankruptcy  by  depar- 
ture Drom  the  realm,  the  transfer  is  valid.     I  Starkie,  88. — 76.  And  an  agreement  to  keep 
execution  secret,  and  that  the  person  against  whom  it  is  executed  shall  return  the   goods  is 
not  an  act  of  bankruptcy,  where  the  execution  ifsclf  is  adverse,  though  it  is  void  against 
creditors.     Lofft.  121,2. — ^77.  The  trader's  solvency,  at  the  time   of  the   execution  of  the 
mnt  or  conveyance,  is  presumptife  evidence  of  the  honesty  of  the  transaction.      10  Mod. 
489.  Cowp.  435.  Dougl.  88. — ^78.  So  is  the   grant  or  conveyance,  being  beneficial  to  the 
general  creditors.     2  P.  Wms.  427.    7  T.  R.  67.-79.  So  the  grant  or  conveyance,   being 
made  in  consequence  of  a  prior  fair  agreement.    2  P.  Wms.  427.    Vido  Cowp.  1 17.      1  B.  ft 
P.  283— 80.  So  if  the  grant  or  conveyance  is  of  such  a  nature  as  a  court  of  equity  would 
have  compelled  the  trader  to  execute.,  it  is  not  an  act  of  bankruptcy.     10  Mod.  489.  Burr. 
478.     Dougl.  86.— 81.  A  fraudulent  conveyance  cannot  be  read  to  support  the  commission, 
if  unstamped.    Peake,  168.— 82.  If  three  partners  propose  to  convey  their  property  to  trus- 
tees for  their  creditors,  and  thsi  deed  is  incapable  of  being  executed  according  to  the  trust, 
unless  it  Is  executed  by  all  the  three  partners  \  if  it  is  executed  only  by  one  of  the  partners, 

it  b  not  an  act  of  bankruptcy  by  him  who  executes   it.     I^  Kast,  212.   17  Vgs.  202 83. 

Asugnment  by  partners  by  deed  of  property,  proved  to  be  all  their  property,  in  trust  for  their 


this  act  of  bankruptcy.  2'  Camp.  49.  •     - »         —  upon 

^I  \i  ®^  ^  ®«»- *•  c-.  30.   s.    24.  if  any  bankrupt  shall,   after   bsuing  of  comraisaion, 
"^^T  ?^*  person  who  sued  out  the  same,  or  otherwise  give  or  deliver  to  him  goods  or  other 
rSfrS"  *^' ••^"^^  *^*^  hii  debt,  whereby  snch  person  hr\?  and  receives  more  in  the 
f»82j 
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{  The  word  <^  conveyance'*  used  in  the  laws  of  die  United  States,  relat- 
ii^io  bankruptej,  means  an  instrument  under  seal ;  tbereforci  a  firaudulent 
sale  of  personal  property  does  not  amount  to  an  act  of  bankruptcy,  unless 
e0ccted  by  a  writing  under  seal.  Livermore  v.  Bagley,  3  Mass.  Rep.  487.  } 

[*]  (C  9.)  To  what  time  (A)  it  shall  relate. 

If  a  man  becomes  bankrupt  by  continuance  in  prison  for  two  months  after 
9LD  ^rrest,  or  for  not  compounding  within  six  piontbs,  or  by  a  dischaii^ 
upon  common  or  hired  bail,  by  the  st.  21  Jac.  19.  he  shall  oe  adjudged  a 
bankrupt  from  the  time  of  his  first  arrest. 

Ko,  if  after  an  arrest,  he  escapes.  • 

If  upon  an  arrest  he  gives  bail,  and  afterwards  is  arrested  by  another,  and 
qontinues  in  prison  two  months,  he  shall  be  a  bankrupt  from  the  first  arrest. 
PefHoU,lSa].]n. 

So,  if  upon  an  arrest  he  gives  bail,  and  afterwards  surrenders  himself  in 
d/scliaige  of  his  bail.     Serob.  per  Holt,  1  Sal.  111.   Vide  infra* 

If  a  bankrupt  gives  away  his  goods,  &c.  after  the  commission  issues,  it 
will  be  void.     R.  2  Co.  26.  a.     Vide  post  (D  16.) 

Though  it  be  for  satisfaction  of  a  just  debt.     R.  2  Co.  26.  a. 

So^  if  he  makea  a  gift  to  a  creditor,  or  a  disposition  of  his  goods,  &c.  after 
^n  act  of  bankruptcy  committed,  and  before  a  commission  granted,^  the  gift, 
or  disposition  will  be  void ;  for  by  the  st.  1 3  El.  7.  the  bargain  and  sale  by 
the  commissioners,  &c.  sliull  h^  good  against  the  oflender,  his  wife,  heirs,  &c« 
and  all  claimi^  under  him  by  any  act  after  he  first  became  a  bankmpt.  ^ 
Co.X.(i) 

poand  in  fespect  of  his  debt  than  the  other  creditors :  tuch  payment,  Uc,  shaU  be  dMflied 
fBch  an  act  ofbankniptcy  that  commbsioD  may  be  laper^ded,  and  another  awarded.— a. 
The  payment,  or  giving  security,  to  constitute  an  act  of  bankruptcy,  must  be  aAer  a  com* 
Bistion  has  issued.  1  Ves.  157.  3  Ves.  349.  14  Ves.  86.  15  Ves.  462.  472.-^3.  Tha 
obtaintDg  payment  or  socarity  seems  to  be  an  act  of  bankruptcy,  although  it  is  uncertain  at 
t^  time  whether  the  creditor  will  receive  more  than  the  other  creditors.  15  Ves.  463.-4^ 
The  payment  by  the  bankrupt  of  part  of  the  petitioning;  creditor's  debt,  with  a  grant  of  se- 
cority  for  the  remainder,  on  condition  that  the  commission  died  away,  is  sufficient  evidence 
of  bankmptcj,  witl^Qut  proof  that  other  creditors  were  damnified.  Cooke,  95. — 6.  The 
ksowledge  by  one  qr  two  of  a  body  of  creditors  that  the  petitioning  creditor  receives  pay- 
mentor  satisfaction  from  the  banlpxipt,  is  not  sufficient  publicity  to  prevent  the  operation 
of  the  statute  :  there  must  be  a  general  communication.  15  Ves.  464. — 6.  By  4  6.  3.  c.  33. 
traders  haTing  privilege  of  parliament  deemed  bankrupts,  if  money  due  not  paid.  Ice.  intw^ 
months  after  personal  service  of  summons  ;  and  their  persons  only  privileged,  if  aet  of  bank* 
niptcy  committed, — 7.  So  privileged  trader  mu9t  appear  to  process  in  two  months,  or  deeia- 
ed  bankrupt.— 8.  Sq  privileged  trader  deemed  bai^rupt  in  default  of  payment  of  money 
within  eight  days  after  service  of  order  of  chancery  or  ezcheqoer.— 9.  If  the  affidavit  in  the 
cmnt  of  common  law  do  not  state  positively  that  the  person  is  a  member  of  parliament,  it 
teems  that  it  is  not  sufficient  to  constitute  an  act  of  bankruptcy.  2  Rose,  204.— -19.  Semble, 
H  ought  io  appear  upon  the  deposition,  as  an  ingredient  of  the  act  of  bankruptcy  onder  4 
Geo.  3.  c.  33.  that  the  summon^  required  to  be  served  on  the  trader  M.  P.  was  taken  out  after 
the  affidavit  was  filed  of  record.    2  Rose,  203. 

(A)  There  is  no  fictitious  relation  of  the  act  to  the  beginning  of  the  day ;  hence  (he  date 
sf  the  act  and  of  the  commission  may  be  the  same.     14  Ves.  80.     1  V.  &  B.  54. 

(0  The  relation  to  the  act  of  bankrupt  in  this  latter  point  of  view  may  be  treated 
thus  ;— 

Fini^General  ruUt, 
^tuntig-^Whai  shaU  be  an  isnUtig  of  ike  cammistion  tcUkin  the  tlat,  46  Geo.  e.  133.     €nd 

49  Geo*  3.  c.  121. 
TkhUf^fnuti  shall  he  an  insolvency  w^hi^  them* 

frntkly—  What  shall  he  a  money  poummt  tcithin  the  eMutf, 

[*83] 
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[*]BQt  if  a  man  upon  an  arrest  gives  bail,  and  afterwards  surrenders 
himself  in  discbarge  of  bis  bail,  he  shaU  not  be  a  bankrupt  from  the  fint 

Fifthlf^PaytMnU  hy  or  mi  btka^fo/tfu  bankrupt^  in  rttpttt  of  goods  told,  when  protected. 
Sixthly — Payments  by  or  on  behalf  of  the  bankrupt,  in  respect  of  goods  sold,  when  not  pro- 

teeted, 
Sivtnthly — Payments  by  or  on  behalf  of  the  bankrupt^  in  rupeet  of  bills  of  exchange,  when 

protected* 
Mighthly^Paymenfs  by  or  on  bohaffofthe  bankrupt,  in  respect  of  bills  of  exchange,  tshe^ 

not  protected. 
Mnthly^'Payments  to  the  bankrupt,  tthen  protected. 
Tenthly^^Paymtnis  to  the  bankrupt,  tphen  not  protected, 
MUverMy^^Purchofors  from  the  bankrupt,  when  protected. 
Twelfthly'^PurehaHrs  from  the  ttankrupt,  when  not  protected, 
mrteenthly^^Other  dispositions  of  the  bankrupt's  property^  when  protetted. 
WofUfttonthly^^Oiher  dispositions  of  the  bankrupl*s  property,  when  not  protected. 
Fifteenthly-^LiabiUly  of  third  persons  implicaled  in  unauthoriaod  transactions* — And 

First — General  Rules, 

1.  The  general  rule  ih,  that  the  commissioners  assignment  has  relation  to  the  act  of  bank- 
ruptcy,  avoiding  all  intermediate  transactions.— 2.  Avoiding  not  only  acts  tnpais,  and  re* 
scinding  every  contract  made  or  completed  after  the  bankruptcy,  but  also  acts  upon  record,  . 
and  lepd  acte  done  by  the  bankrupt ;  so  that  if  execution  is  taken  out,  after  the  act  com* 
mitted,  upon  a  judgment  before,  the  execution  may  be  invalidated.    2  Blk.  Com.  485.     1 
P.  Wm«.  93.     Vide  2  Vem.  229.     1  Blk.  65.     1  P.  Wms.  737.  3  Lev.  68.    Skin.  21.     8  T. 
R.199._3.  Which  relation,  in  the  case  of  bankruptcy,  by  lying  in  prison,  has  reference  to 
the  first  day.     1  Burr.  437.  2  Burr.  814.     1  Atk.  260.    Willes,  464.    Davies,  376.    2  T.  R. 
141.    1  Ves.  iL  Beam.  52. — 4.  It  seems  that  no  transaction  can  be  invalidated,  by  relation  to 
an  act  oi  bankruptcy  previous  to  the  debt  of  the  petitioning  creditor.    2  Maule  k   Selwyn, 
'479.    2  Rote,  71.    2  Mont,  note  6  E.—- 5.  And  when  the  execution  and  act  of  bankrupt- 
cy are  upon  the  same  day,  the  priority  may  be  ascertained.    4  Camp.  197.     8  Ves.   82.— 
6.  The  doctrine  of  relation  is  not  favoured  by  the  courts.    2  Mont,  note  6  D. — 7.  Neither  is 
the  avoidance  of  acts  done  without  notice  of  the  bankruptcy.     1  Vem.  27.     1  Ves.  326.     1 
Rk.  642.«>8.  Nor  will  a  court  of  law,  upon  motion,   render  any  assistance  to  enforce  this 
relation  in  a  case  where  no  advantage  can  be  taken  of  it  by  the  regular  course  of  law.     1 
Blk.  642.-- .9.  Its  severity  has  been  mitigated  by  several  statutes  *,  which  in  certain  sitaa- 
tionsmake  exceptions  to  the  general  rule  of  relation.    These  statutes  are,  I  Jac.  1.  c  15.  s. 
14.     19  Geo.  2.  c.  32.    21  Jac.  1.  c.  19.  s.  14.    46  Geo.  3.  c.  135.  s.  1.  3. 49  Geo.  3.  c.  121. 
1. 1.  3.     56  Geo.  3.  c.  137.^-10.  And  the  sum  of  their  provisions,  applied  to  two  classes  of 
transactions,  namely,  transactions  with  notice  of  the  act  of  bankruptcy,  and  transactions  with- 
out notice,  is  as  follows  t:   With  neltce,  no  transaction  is  valid,    not  even  the  single  case  of 
a  purchaser  for  value,  and  no  commission  issuing  within  five  years  after -the  act  of  bankrupt- 
cy. 7  Vin.   119.     Without  notice  f,  aU  transactions  (including  process  against   property), 
dated  two  calendar  months  before  the  date  of  the  commission,  arc  protected  ;  and  transac- 
tions of  a  particular  class,  though  done  within  two  such  months,  are  protected  likewise, 
namely,  all  paymen/#  of  debts  to  the  bankrupt,  and  payments  by  the  bankrupt,  in  the  usual 
and  ordinary  course  of  trade  and  dealing,  in  respect  to  goods  sold  f,  or  bills  IT  of  exchange 


*  Cinnpalsory  payments,  to  one  having  committed  an  act  of  bankruptcy,  by  judicial  pro- 
ceedings, are  protected  by  common  law,  and  therefore  though  with  notice. 

t  Assuming  that  the  stat.'ofthe  46th  of  the  king,  contains  no  implied  negatives  trenching 
upon  the  statutes  of  James  and  George  the  second. 

%  The  issuing  of  a  commission  is  a  public  act,  of  which  all  are  bound  to  take  notice.  Hitch- 
cock V.  Sedgwick,  2  Vem.  156. ;  and  it  seems  that  knowledge  of  the  bankruptcy,  by  an  agent 
making  a  payment  for  a  company,  is  knowledge  by  the  company.  1  Mont.  547.  By  stat. 
46  Geo.  3.  c.  135.  s.  3.  the  issuing  of  a  commission,  though  it  be  afterwards  superseded,  it 
sufficient  notice  of  a  prior  act  of  bankruptcy^  if  an  act  of  bankruptcy  were  actuailj  commAt<« 
ted  at  the  time  of  issuing  such  commission. 

I  Quare,  whether  the  term  is  limited  to  the  description  of  goods  in  which  both  parties,  or 
either  of  them  deal.     Bee  1  Christ.  609. 

t  QiMBTf ,  if  limited  to  btllf  for  goods  sold  in  the  usual  co  urse  of  trade  ?  Semble,  not. 
Christ.  610,  611. 

[*84] 


Act  rf  bmkruptey.  99 

^^'^^rrest^  tor  fbe  fitaiute  shall  be  intended  only,  where  he  confiiraes  in 
fnson  upon   the  arrest.     R.   1  Sal.  109.  Adm.   3  Lev.  5Q.   1  Vent.  370* 


■WMi-Mai^B««i» 


«  draws,  negotiated  or  accepted,  in  siich  ceane  t,  and  all  delinriu  to  the  bankropt,  or  hb 
«der,  cig^odt^  wares,  merchandizes,  and  effects,  his  propertjr.— 11.  These  proFisioDS  are  to 
nceiTe  a  liberal  construction,  semble.  7  T.  R.  713.  5  T.  R.  197.  |  _12.  In  what 
cases  a  penon  in  insolvent  circumstances  may  prefer  one  creditor  to  the  exclusion  of  others. 
Fhoeniz  v.  the  assignees  of  lograham,  5  Johns.  Rep.  412.  Ogden  v.  Jackson,  1  Johns.  Rep. 
370.  iTMenomy  v.  Ferrers.  3J<^ns.  Rep.  71.  Sands  v.  Codwise,  4  Johns.  Rep.  536.  Y 

SumUg^WhMi  9haU  he  an  uamng  of  the  eommUtion  mikin  the  ttat*  40  Ooo,  3.  «•  ISS.  end 

49  Geo,  3.  c.  121. 

13.  The  issuing  of  the  commission  means,  in  these  statutes,  merelj  its  passing  the  great 
seal.    It  is  immaterisd  whether  it  be  opened  and  acted  upon  or  not.    3  Camp.  300. 


7%irdly--fVkai  eketU  he  an  ineolomoy  wlkm  them. 

13.  To  ioTaJidate  a  payment  made  by  a  bankrupt,  more  than  two  months  before  the  date 
'bf  the  commission,  it  is  not  sufficient  to  shew,  that  the  creditor  had  renewed  bills  for  the 
debtor,  in  coosequence  of  the  inability  of  the  latter  to  provide  for  them  ;  the  insolvency  men- 
tioned  in  the  statute,  meaning  a  general  inability  to  answer  engagements.     1  Camp.  492.-* 
14.  But  paying  off  one^s  creditors  by  small  portions  as  one  can  raise  money,  is  a  state  of  in- 
solvency.   1  M.  &  S.  338.  353,  4,  5.— -15.  insolvency  means  an  inability  to  make  one's  pay- 
aients  as  usual.  Ibid.— 16.  The  mere  dishonour  or  removal  of  a  bill.  Is  not  notice  of  insolven- 
iy.    Ibid. — 17.  An  arrest  is  slight  evidence  of  the  creditor's  knowledge  of  the  debtor's  insol- 
rency.    2  B.  ft  P.  399.  vide  etiam  2  B.  &  P.  398. 

TeicrfA/y — What  shall  be  a^noney  pafment  within  the  etatulee. 

18.  Doubts  seem  to  have  been  entertained,  whether  the  statute  extends  to  any  payments 
^"sceptto  money  payments.  1  Mont.  540  ;  vide  infra,  in  the  case  of  payments  /o  bankrupts 
— 19.- The  indorsment  by  a  debtor  of  a  bill  after  a  secret  act  of  bankruptcy,  and  receipt 
by  the  creditor  of  its  contents,  before  a  commission  issues,  is  protected.    2  Ves.  550. 

Fiflhlf — Paymenii  by  or  on  behalf  of  the  bankrupt  y  in  respect  of  goods  sold^  when  protected. 

30.  Payment  by  a  trader,  afiter  a  secret  act  of  bankruptcy,  under  and  in  conseonenee  of 
an  arrest,  is  protected.  2  B.  &  P.  399.  confirmed  in  2  B.  &  P.  398.  but  see  Ld.  Ellenbor- 
eegfa^'fl  judgment  in  1  M.  ile  8.  350. — 21.  Or  made  upon  bringing  an  officer  with  a  writ  into 
his  shop.  2  B.  &  P.  398. — 22.  But  whether  a  payment  made  in  consequence  of  a  seiiure 
and  sale  of  effects  under  an  execution  ;  or  a  payment  by  a  trader  to  prevent  a  seisure  ;  or 
to  redeem  the  goods  after  seizure  ;  or  to  redeem  bis  person  after  he  is  taken  ineaecutionf 
is  a  payment  in  tlie  course  of  trade,  has  not  been  decided.     1  Mont.  543. 

Sixthly — Payments  by  or  on  behalf  of  the  bankrupt  in  respect  of  goods  soldj  when  noipro- 

tecled, 

23.  Payments  by  a  bankrupt  protected  by  stat.  19  Geo.  2.  c.  32.  s.  1.  are  confined  to  the 
two  cases  therein  specifif>d.  5  T.  R.  197. — 24.  And  also  to  payments  made  by  the 
bankrupt  himself,  or  his  aalhorized  aeent,  excluding  payments  by  a  stranger  upon  compulsory 
process,  such  as  garni ehment,  or  for  bankrupt's  accommodation.  7  East,  154.  3  Smith, 
136.  See  1  Stark.  147. — 25.  Payment  upon  tlie  debtor's  soliciting  his  creditor  to  receive  the 
mooey,  eeems  not  to  be  a  payment  in  the  course  of  trade.  IB.  &  P.  283.—- 26.  Money 
l^ud  by  a  trader  to  a  carrier,  after  a  secret  act  of  bankruptcy,  for  the  carriage  of  goods,  is 
not  protected.  S  T.  R.  197. — 27.  Reimbursement  of  acceptance  and  payment  of  bills 
(by  a  factor  under  agreement  to  advance  money  upon  the^goods  consigned  to  him  by  a  tra- 
der bavin?  committed  a  secret  act  of  bankruptcy)  by  salo'of  the  property,  is  not  protected. 
S  T.  R.  191>. — ^28.  Where  a  debtor,  under  arrest  and  detainers,  sends  for  and  pays  all  the 
respective  plaintiffs  save  one,  the  payments  are  not  protected.  3  B.  &  P.  237. — ^29.  Pay- 
ment by  a  trader,  by  minute  portions  to  each  of  his  creditors,  is  not  in  the  course  of  trade. 
1  M.  kr,  S.  345. — 30.  And  the  payment  by  a  trader  of  interest  upon  an  overdue  debt,  is 


*  Quitre^  wtiether  a  promissory  note  is  within  the  statute  of  Oeofge  the  second.  Harwood 
V.  Loznas.   1 1  Kast,   127.    See  Mr.  Christian's  reasons  for  thinking  that  it  is  not.     1  Christ* 

f  Which  last  words  apply  in  Mr.  Christian's  judnnent,  as  well  to  goods  sold  as  to  bills 
drawn,  &c.     1  Christian,  609. 


8a  BANKRUPT. 

r*lSciiib.  cont.  per  Holt,  1  Sal.  111.  R.  ace.  2  Sho.  253.  Ray.  Alii  j 
R.  2  Sho.  512.  525.  But  per  Sho.  there  dub.  per.  2  J.  North  cout.  Skin.  ^ 
22.     tl.  per  totam  curiam  4  Ja.  2.  Skin.  270. 

eyidence  that  the  payment  is  bot  in  the  ordinary  course.    Id.  p.  346; — 31.    Vide  etiam  S 
Bro.  47.  a  base  df  a  loan,  and  not  a  payment. 

Sttenthly^^Pajftnenti  by  or  on  hekaifof  tht  bankrupt  in  rtiptcl  of  billt  o/exchafige^  tchen 

ptoiected,  • 

32.  Payment  of  k  bill  upoii  and  in  consequence  of  an  arrest  thereon^  afler  a  secret  act  of 
bankruptcy,  is  a  payment  in  the  course  of  trade.  2  B.  &  P.  398.  9  Ves.  515. — 33.  A  pay- 
ment by  a  trader,  after  having  had  time  given  to  him  for  payment,  but  not  upon  an  over- 
due security,  may,  as  it  seems,  be  protected  by  the  statute.  See  judgment  of  Eyre,  J.  in 
2B.  &  P.  399. — 34.  A  trader,  after  a  secret  act  of  bankruptcy,  gave  bis  acceptance  to  a 
creditor  for  a  pre-existing  debt,  and  placed  in  his  hands  as  a  farther  security,  certain  poli- 
cies of  insurance  ;  which  in  consequence  of  loss,  became  of  no  value.  The  policy  broker, 
at  the  bankrupt's  request,  gave  his  own  acceptance  to  the  creditor,  to  induce  him  to  give 
up  the  policies,  which  acceptance  was  afterwards  paid  to  the  creditor.  Held,  that  it  wats 
the  broker's  not  the  bankrupt's  property  which  the  creditor  had  received,  and  therefore 
could  not  bo  recovered  by  the  assignees.  7  East,  164. — 35.  And  note,  that  the  assignees 
cannot  follow  through  the  hands  of  bona  Jide  holders  for  value,  bank  notes  received  for  the  ^ 
banknq>t's  property.     13  East,  1304 

Bighthly-^PaymtrU$  by  or  on  behalf  of  the  bankrupt  in  rtsptcl  of  bitU  of  txchangt^  v^hcn 

not  protected. 

38c  Vide  supra,  pi.  23,  24.—^.  If  upon  a  bill  becoming  due,  the  holder  agrees  that  it 
shall  remain  with  the  drawee  at  interest,  who  some  time  after  discharges  it,  havings  ho- 
known  to  the  holder,  commatied  an  act  of  bankruptcy  between  the  agreement  and  payment 
6f  the  bill,  the  payment  is  not  protected.  2  T.  R.  648.-38.  A  person  recovered  a  verdict 
against  a  trader  for  freight ;  after  which  the  trader  committed  a  secret  act  of  bankruptcy*, 
>and  then  prevailed  upon  the  creditor,  instead  of  immediately  entering  up  judgment,  and 
taking  out  execution,  to  take  a  bill,  drawn  by  the  trader  upon  a  third  person.  The  pay- 
iftent  of  the  bill  is  not  protected.  2  H.  B.  334.-^9.  Bankers  are  not  protected  in  paying  a 
customer's  drafts,  after  notice  that  he  has  committed  an  act  of  bankruptcy.  2  T«  R.  113. 
3  Bro.  313<  3  Ves.  757.— 40.  And  if  a  banker,  not  having  assets,  pay  an  acceptance  df  hi^ 
customer,  who,  aftet  having  committed  a  secret  act  of  bankruptcy,  remits  the  amotiut  to 
the  banker,  this  payment  is  not  in  the  course  of  trade.  3  Camp.  533.  1  Mars.  128.  5 
Taunt.  444.^-41.  A  payment  to  meet  an  accominodatioa  bill  not  due,  is  not  a  payment  in 
the  coarse  of  trade.  2  Camp.  312 ;  at  N.  P.  and  in  bank.— 42.  Nor  is  the  acceptance  of  a 
trader's  bill,  made  payable  at  a  banker's,  within  the  statute.  5  Taunti  444.  1  Mars.  128. 
—43.  Nor,  eonftne  #<m6le,  payment  to  meet  an  accommodation  draft  upon  a  banker.  Ibid, 
et  8a|Hra,  pi*  37—^44.  And  whether  a  note,  at  twelve  months  date,  with  interest  half* 
yearly,  and  a  deposit  of  a  lease  as  a  security,  is  a  note  made  in  the  usual  course  of  trade, 
has  been  doubted.  1 1  East,  131,-*45.  A  note  for  the  balance  of  an  account,  consisting, 
amongst  other  articles,  of  money  lent,  is  not  in  the  usual  course  of  trado.  Ibid. — -46.  Pay- 
ment of  a  bill,  though  for  value,  befbi^  it  is  due,  is  not  protected.  2  Camp.  313.  2  B.  & 
P.  398. 

Atn/^/y — Paymenti  to  the  bankrupt^  tthen  proteeted. 

47.  An  act  of  bankruptcy,  not  followed  by  a  commission,  does  not  divest  the  party's 
rights ;  and  payment  to  him  under  process,  being  by  compulsion  of  law,  will  prole cC  the 
debtor,  though  he  knew  of  the  the  bankruptcy*  Secus,  a  voluntary  pajrment.  2  T.  R.  479. 
3  Keb.  230.  616.  Freem.  349.  2  B.  &  P.  398. — 48^  But  it  seems  that  a  judgment  must 
be  recovered,  since  otherwise  it  is  not  the  law  that  compels  the  payment.  Ibid.  1  Stark. 
144. — 49.  And  the  recovery  must  be  bona  fide^  since  ii  there  be  any  fraud  between  the 
parties,  by  the  debtor  colluding  with  the  bankrupt,  ia  sulfering  a  judgment  to  be  recov- 
ered for  the  purpose  of  making  a  payment  valid,  the  debtor  is  liable  to  pay  it  over 
again.  2  T.  R.  479. — 50.  The  giving  other  goods  in  exchange,  is  a  payment  within  the 
meaning  of  the  statute.  7.T.  R.  711. — 51.  If  a  man  whohasfunds  in  his  hands  belonging  to 
a  trader,  who  has  committed  a  secret  act  of  bankruptcy,  accept  a  bill  for  that  trader, 
without  knowing  of  such  act  of  bankruptcy ,  he  may  apply  those  funds,  when  the  bill  be- 
comes due,  in  discbarge  of  such  acceptance,  though  a  commission  may  have  issued  in  the 
interim.  7  T.  R.  711. — 52.  And  where  A.  being  embarrassed,  sent  goods  to  B.  an  auction- 
eer, lor  sate  ;  within  a  few  days  surrendered  himself  to  prison ;  and  remaining  there  two 
mouths,  was  declared  a  bankrupt ;  the  goods  were  sold  whilst  A.  lay  in  prison,  and  th^ 
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f*](D)  COMMISSION. 
(D  1.)  How  it  issues^ 

By  (be  st.    13  EL  7.  enlarged  by  the  st«  1  Jac.  15.  and  21  Jac.  Id.  the 
lord  chancellor,  or  keeper,  on  complaint  in  writing  that  any  is  bankrupt, 


taroceedi  were  paid  to  his  agent  by  B.,  who  had  no  notice  of  A  .*8  impriao'nment :  held,  thai 
Ihe  ^yment  W&«  protected.  3  Caidp.  184.  sed  vide  2  Ves.  lOl.  5,  6.  i  T.  R.  141  —  -{  52* 
a.  A  payment  to  an  insolyent  partner,  after  dlssolotion  of  the  partnership  and  declaratioil 
of  bankruptcy,  will  be  protected,  although  the  debtorbad  actual,  though  not  legal  notice 
df  th«  dUaolution  and  bankruptcy.    Cheston  v.  Page,  4  Hdr.  &  Molten.  406.  y 

Tenihljf-^Payments  10  the  bankrupt  ^  ^hth  not  prbieciedi 

33.  PayoMmt  to  a  hankrapt,  protested  by  8tat<  1  Jac  I4  c.  15.  i.  14.  is  payment,  aftei^ 
an  act  ef  bankruptcy,  of  a  debt  existing  prior  to  it.  3  Bro*  47. — 54.  And  a  payment  to  th# 
bankrupt,  aAer  he  is  in  prison  fer  debt,  but  before  the  expiration  of  the  two  months,  is  void^ 
if  notice  to  withhold  it  has  been  given  to  the  debtor  by  the  attorney  of  the  fatare  assignees^ 
ST.  R.  141.— .55.  A  person  who  holds  property  of  a  trader  who  is  arrested  and  in  prison^ 
cannot  with  tailety  pay  it.  And  if  he  be  arrested  by  the  trader,  he  will,  as  it  seems^  upon 
biinging  the  depoeit  into  court,  be  discharged  apon  common  bail.     2  Ves.  101. 

EUtenihlj^PwrBhaseu  from  lAe  bmUcrupl^  lohtnpiolcctedi 

56.  Anactof  bankruptcy  to  avoid  a  sale,  must  be  before  the  sale.  1  Lev.  13. — 67.  A 
pufchase  made  between  the  times  of  twd  acts  of  bariki'dptcy,  committed  by  the  vendor, 
caandt  be  over-reached  by  a  commission  issuing  after  the  lapse  of  five  years  after  the  first 
act  0/ haokniptcy,  bat  within  fivii  years  of  the  I^st  act  of  bankruptcy.  1  I^V.  13. — 58. 
£qoity  will  not  assist  the  assignees  to  avoid  a  purchase,  either  of  i^al  Or  ot  pertonal  pnn 
perty,  if  the  purchase  was  fair  and  for  valne,  and  the  purchaser  dan  defend  himself  at  laWj 
2  Vern.  599.  1  Vern.  27.  Skid .  459.  Forrest,  65 — 59.  If  a  purchaser  without  notiC4  ha« 
not  a  prior  legal  estate  in  him,  but  only  a  better  title  or  right  to  call  for  the  legal  estate 
fiiaa  the  fassignees,  equity  will  not  assist  them.  2  Vern.  599.  Forrest,  65.— 60.  And 
even  where  a  purchaser  had  been  guilty  of  misconduct  in  making  a  purchase,  by  giviogf 
much  lees  than  the  value,  for  the  purpose  of  defeating  the  vendor's  creditor^  the  purchase 
stood  as  security  for  the  money  advanced.  1  Atk.  260.— 6L  An  equitable  purchaser  ia 
within  the  statute  of  James.  7  Vin.  119.  vide  5  Esp.  l05.  4  Ves/  118.  9  Ves.  407.  2 
Vern.  509.— 62.  A.  borrows  4,000/.  o(  B.^and  deposits  title  from  deeds  as  a  teCurity  for  that 
sum.  He  afterwards  obtains  further  advances,  and,  after  an  act  of  bankruptcy,  signs  an 
asroenlent  subjecting  the  deposit  to  such  further  advances.  B.  declared  to  be  enUUed  td 
?lien  for  the  whole  amount.  I  Rose,  26.Vr63.  Court  refuse  to  interpose,  though  under 
very  suspicious  circumstances,  against  creditors  who  bad  received  goods  after  a  secret  act 
of  bankruptcy,  there  being  no  actual  proof  of  their  having  had  noUce  of  it.  1  Eden,  1584 
and  see  I  Vern.  27.  Skin.  149.  Forrest,  65.  13  Ves.  183.  II  Ves.  609.  1  Sch.  &  Lef.  15«* 
—64.  If  lands  are  bargained  and  sold  by  a  trader  before  his  bankruptcy,  they  are  not  rJdw* 
fribuUble,  under  a  commission  issued  against  him,  menely  because  the  deed  is  not  enrolled 
tUl  aflcr  the  bankruptcy.  Sir  W.  Jones,  203.-65.  If  a  trader  agree  to  purchase  an  estate, 
and  after  payment  of  part  of  the  purchase -money  he  commit  an  act  of  oj^fopjcy,  equity 
will  not  compel  the  vendor  to  complete  the  purchase  upon  a  biU  filed  by  the  trader.  14 
Ves.  650.— 66.  If  a  trader  agree  to  sell  an  estate,  and  with  a  view  to  the  sale  he  execute  a. 
deed,  which  Is  an  act  of  bankruptcy,  equity  Will  notlcompel  the  vendee  to  c<»^lete  tbe  pur- 
cha.;,  though  there  is  no  proof  except  the  vendor's  oath,  of  a  debt  '^^f^lP,^"^^ ^"f^ 
tioo,  iof  will  a  reference  to  enquire  as  to  its  existonce  be  directed  14  Ves.  649.-67^^^^ 
the  case  of  ^oods  at  sea,  if  the  Writinirs,  which  are  the  documents  of  the  right  to  the  pro^- 
wTa^deliver^d  before  Ihe  bankruptcy,  e v en  .v it hout  indorsement  or  <>the'r  regular  assign- 
mlut,  the  creditor  has  a  right  to  retain  the  goods  against  the  ,^«S°!f»vJ/j^- ^^^'T^^I 
If  a  trader  makes  an  assigjiment  of  goods  at  sea,  as  a  collateral  security  for  a  .^^M,  and  un- 
dertakeV  to  fadorse  the  bill  of  lading,  and  deliver  the  goods  upon  their  amval,  and  then 
«mm^L  a2  act  of  bankruptcy,  aad^afterwards  indorses  the  bill  of  lading,  «;nd  upon  the 
a^rivTl  01  the  goods  the  creditor  obtain,  possession  of  them,  the  transaction  is  good  agawrt 
tte  wiznees.  2T.  R.  485.-69.  A.  ships  goods  for  Hamburgh,  and  makes  out  the  bdlj 
enaSK  the  l^^  of  S.  and  M.,  who  hive  no  interest  m  the  property  ^  ^f^f^P^^ 
t^^iOM  oflading  with  B.  a.  a 'coUaieml  security  for  his  ^o-p^an^^^  ^  th'e  prc- 
B.  pay.  hi.  acceptances,  and  A.   becomes  bankrupt.     R  ''H,.^  ^f^Mi^ifhis   own  or- 

ce^^of  L  car^     1  Camp    ^^-^  ^  ^^^^.^h^d^^^^  ^^^^"^ 

der,  having  at  the  time  no  effects  in  the  hands  of  the  drawee,  or  }i  "^""""l^g^-i  r^ggj 


&i  BANKRUPT. 

It  for  a  nun  ezMeding  tbelr  sinoiiiit,  and  the  bill  be  accepted  for  bis  accouunodaiion,  hU 
indorsement  ^rill,  in  the  former  case^  confer  a  good  title  as  to  the  whole  sam  mentioned  in 
the  bill  and  the  latter,  as  to  such  sum  as  is  not  covered  by  the  effects.  3  East,  317.  Willis  y. 
Freeman,  12  East.  656.— 71.  A  bill  delirered  for  yalno  by  a  ]party  before,  may  be  indorsed  by 
kim  after  his  bankruptcy.  Peake,  50.  Esp.  40.^*72.  Though  a  disclosure  of  the  consid- 
eration wiD  be  compelled,  or  an  issue  as  to  notice  be  directed,  yet  a  disclosure  as  to  the 
time  of  the  parchase  will  not.  Anon.  Skin.  149.  Harwell  ▼.  Ward.  1  Atk.  261.  Col- 
let y.  De  Golls.    Forrest,  65.— 73.  See  2  T.  R.  113.— 74.  See  8  T.  R.  52t. 

Twel/tJUy-^Purehaten  /rem  the  bankrup/^  ichen  noi  prottcitd. 

r  

75.  The^statute  of  James  protects  only  purchasers  without  notice.  Supra. — ^76.  A  sub- 
sequent act  of  bankruptcy  will  not  defeat  the  interest  which  creditors  acquire  in  the  bank- 
rupts estate  by  a  prior  act.  1  Salk>  108. — ^77.  A  purchase,  made  after  various  acts  of  bank- 
ruptcy, may  be  over-reached  by  a  commission  issuing  within  five  years  from  the  last  act  of 
bankruptcy,  but  aftef  the  lapse  of  five  years  from  the  first.  1  Keb.  72.  1  Keb.  11.— 78.  As- 
signees may  have  trover  for  goods  delivered  by  bankrupt,  upon  sale  or  return,  after  a  secret 
act  of  bankruptcy.  2  Stark.  306. — ^79.  If  a  trader,  four  days  before  he  commits  an  act  of 
bankruptcy,  assign  by  bill  of  sale  some  shares  of  a  ship  at  sea  to  a  creditor,  who  does  not 
comply  with  any  of  the  requisites  of  the  register  acts  till  three  weeks  after  such  assignment, 
the  shares  so  assigned  are  distributable.  2  East,  399. — 80.  A  trader,  after  an  act  of  bank- 
mptcy,  cannot  create  a  lien  upon  his  property.  8  T.  R.  199. — 81.  Where  a  trader  mortga- 
ged premises,  then  committed  several  acts  of  bankruptcy,  and  afterwards  made  a  second 
nM>rtgage  to  the  assignee  of  the  first  mortgage,  the  mortgagee  was  not  permitted  to  tack  the 
second  mortgage  against  the  assignees,  though  without  notice,  and  though  having  the  legal 

estate.     13  Ves.  103.  and  see  11  Ves.  609.;  see  Forrest,  65 82.  And  it  is  now  the  constant 

practice  for  the  assignees  to  compel  a  redemption,  upon  payment  only  of  what  was  advanced 
before  the  bankruptcy.  Per  Lord  Redesdale  in  1  Sch.  &  Lef.  152 — 83.  A  transfer  of  deeds 
from  a  depository,  in  whose  possession  they  constituted  an  equitable  mortgage,  to  the  per- 
son who  discharged  his  debt,  not  considered  as  an  assignment  from  him,  so  as  to  over-reach 
an  act  of  bankruptcy,  against  the  express  words  of  a  defeazance  on  a  warrant  of  attorney, 
stating  that  the  deeds  had  been  deposited  by  the  bankrupt  himself.  1  Rose,  268. — 84.  A 
bond  assigned  as  security  for  money  paid  to  the  use  of  a  person,  who  had  committed  a  secre^ 
act  of  bankruptcy,  cannot  be  retained  against  the  assignees  under  the  bankruptcy.  3  Ves- 
757.-85.  See  2  T.  U.  1 13. 

Thirttenthly — Othtr  dispositions  tf  Iht  hankrup^s  property^  when  protected. 

86.  When  the  execution  and  act  of  bankruptcy  are  upon  the  same  day,  the  priority  may 
be  ascertained.  4  Camp.  147.  8  Ves.  82. — S7.  Money  owing  out  of  l&gland  (as  in  the 
plantations)  to  a  bankrupt,  may  be  attached  by  the  law  of  the  place,  after  the  bauk- 
mptcy,  for  a  debt  due  before.  Dougl.  170 — 88.  Property  attached  in  Jersey  being 
by  the  laws  of  that  island  vested  in  the  creditor  attaching:,  upon  confirmation  by  the  court  of 
the  island,  in  the  case  of  a  bankruptcy  it  was  held,  that  the  creditors  attaching  were  entitled 
to  hold  the  property  attached,  and  to  prove  for  the  residue,  where  the  act  of  bankruptcy  was 
subsequent  to  the  completion  of  the  judicial  act,  whether  on  the  same  or  any  other  day  ;  but 
where  the  act  of  bankruptcy  was  previous,  they  could  not  hold  against  the  assignees.  8  Ve5. 
82 — 89.  P.,  a  partner  in  two  houses  of  tiadc,  originating  in  the  West  Indies,  where  his 
partners  continue  to  carry  on  the  business,  but  being  himself  resident  in  London,  receiving 
anddisposingof  consignments  from,  and  shipping  cargoes  to,  his  partners  abroad,  becomes 
bankrupt.  On  bill  by  his  assignees  against  a  creditor  of  the  two  firms,  having  attached  in 
the  West  Indies  property  belonging  to  both,  for  an  account  of  what  he  had  received  by  means 
of  his  attachments ;  held  that  defendant  was  entitled  to  retain  what  he  had  received,  to  the 
extent  of  satisfying  his  joint  debts,  and  to  account  only  for  the  overplus  ;  diff(»fent  from  the 
cases  where  the  bankrupt  was  the  sole  debtor,  and  where  the  trade  was  in  liDsrland  only, 
and  the  attachment  laid  in  London.  3  Mer.  279. — 90.  If  before  an  act  of  bankruptcy,  a 
trader  place  goods  in  the  hands  of  a  factor  for  sale,  the  latter  may  sell  after  the  bankruptcy, 

and  may  retain  the  proceeds  to  answer  his  own  debt,     4  Ksp.  ?3J 91.  A.  d«aw8  on  C  in 

favour  of  B.  ;  C.  accepts,  in  expectation  of  goods  of  A.,  which  do  not  come  to  hb  hands  till 
after  A.  has  committed  an  act  of  bankruptcy.  This  is  n6t  such  a  receiving  by  B.  of  the  pro- 
ceeds of  the  goods,  as  will  subject  him  to  an  action  for  money  had  and  received  at  the  suit  of 
A.'s  assignees.  1  Stark.  481. — 92.  If  a  trader  execute  a  power  of  attorney,  to  execute  the 
indorsement  of  sale  upon  the  register  of  a  ship  when  she  returns  home,  and  he  become  a 
bankrupt  before  she  returns,  the  power  of  attorney  is  not  invalidated  by  the  bankruptcy.  1 
Buck.  394. — 93.  If  a  debtor  gives  his  creditor  a  draft  upon  the  executor  to  a  debtor  of  the 
debtor^s  and  the  executor  takes  the  draf%  into  his  possession,  and  promise  to 
pay  it  when  there  are  funds  fbr  this  purpose  ;  though  the  debtor  become  bankrupt  before 
payment,  the  creditor  is  entitled.  1  Madd.  53.-94.  If  a  trader,  after  a  secret  act  of  bank- 
ruptcy, pay  a.  premium  with  his  son  upon  binding  him  apprentice,  and  the  transaction  i« 


{*}b7  commuBion  under  the  great  Beal  shall  appoint  snch  (k)  as  he  tliinir^ 
It,  &c. 

[•]But,  ex  cctutda^  the  chancellor,  before  the  commission  is  granted,  usu- 
ally requires  a  petition  of  the  creditors,  and  an  affidavit  that  &ey  beliere 
him  to  be  a  bankrupt  (/) 


without  fraud,  ttis  assigDMs  cannot  recorer  it  back.  3  Ley.  68.  ;  bat  lee  Skin.  SI ;  lee  9 
T.  R.  183.  d.  of  Ld.  Kenyon.-*95.  If  a  trader  after  an  act  of  baokrnptcy  rent  premises,  tlM 

landlord  may  distrain  his  goods  for  rent  in  arrear.  2  T.  R.  610.-— 96.  One  of  two  joint 
debtors,  who  with  the  knowledge  o(  the  creditor,  commits  an  act  of  bankruptcy,  may  gir^ 
a  separate  security,  so  as  to  enable  the  creditor  to  prove  against  his  separate  estate,  under  a 
ooounission  which  issues  upon  the  debt  of  a  petitiouing  creditor  contracted  after  such  act  of 

bankruptcy.    2  M.  & .  S.  479. 

FouHccaiA^y — Oihtr  dupcsitions  of  tka  hankrupCM  jtroperiy^  when  no/  proteded* 

97.     fojunct'on  against  proceeding  under  a  foreign  attachment  by  a  joint  creditor  upon  a 

separate  commisaion  of  bankruptcy,  OFer-reaching  the  attachment  by  relation  to  the  act  of 

bankruptcy.     9  Ves.  78.-98.  An  ezeci]tk>n  over-reached  by  a  prior  act  of  bankruptcy.     11 

Ves.  84.     Vide  st.  49  Geo.  3.  c.  13. — 99.  If  after  the  assignment  of  a  bankrupt's  estate,  a 

creditor  knowing  it,  and  residing  in  England,  attach  the  money  of  the  bankrupt  abroad,  tli0 

assignees  may  recover  it.     1  H.  B.  665.    4  T.  R.  18$.    2  H.  B.  402.— 100.  Attachment  hi 

the  West  Indies  over- reached  by  bankruptcy.     1 1  Ves.  83.     Vide  supra,  pi.  98.— 101.     If  a 

trader,  when  abroad,  direct  the  proceeds  of  a  cargo  to  be  remitted  to  his  agent  in  E^gland« 

upon  whom  he  is  in  the  habit  of  drawing  bills ;  and  such  proceeds  are  so  remitted  by  a  draft, 

after  an  act  of  bankruptcy  committed  by  the  trader,  and  such  draft  arrive  in  ilngland  after 

a  commissicm  of  bankruptcy  has  issued  against  the  agent,  and  is  received  by  the  assignees, 

they  are  entitled  to  retain  it.     1  Stark.  150. — 102.  A  trader  gives  a  power  of  attorney  to 

enable  a  creditor  to  receive  money  for  his  own  reimbursement.    Money  received  under  this 

power,  after  an  act  of  bankruptcy,  cannot  be  retained  against  the  assignees.     5  Esp.  158.-— 

103.   An  award,  in  an  adversary  suit,  made  after  bankruptcy,  will  be  sot  aside.    2  Vera* 

229.  Mr.  Raithby*s  note. 

(&)  1.  A  creditor  b  ineligible  as  a  commissioner.  2  Rose,  370.  2  Mad.  292.  1  Buck* 
70.— 2-  In  a  country  commission  two  barristers  resident  near  the  pl^Lce  shall  be  inserted  m 
the  list  of  commissioners  ;  and  no  quorum  commissioner  unless  a  barrister.  General  Order, 
12  August  1800. — 3.  Barristers  who  cannot  attend  for  20i.  are  not  within  it.  I  Rose,  58.— 
4.  No  London  commis6ioaer''8  name  shall  be  inserted  in  any  country  commission,  without  a 
certificate  from  such  commissioner,  that  it  is  with  his  consent.  General  Order,  3  Feb*  1802* 
—^5.  General  order  respecting  the  requisite  certificate,  upon  applying  for  particular  coan- 
missionere,  that  they  are  not  creditors.  1  Buck.  108.--^.  Commissioners  removed,  for  mis* 
conduct,  bat  no  costs.     14  Ves.  204. 

(i)  1-  The  course  to  bo  pursued  by  one  desirous  of  suing  out  a  commission,  ia  this :— 4. 
Itfst,  he  must  search  whether  a  docket  has  been  already  struck  ;  and  if  it  has  not,  then, 
—3.  Secondly,  he  must  make  affidavit,  or,  being  a  quake r,  aifirmation,  of  the  truth  and  vali- 
dity of  h»  debt,  and  of  his  belief  that  the  party  against  whom,  ic,  is  a  bankrupt— 4. 
Whid&  affidavit  or  aifirmation  must,  if  the  creditor  has  a  residence  in  London,  be  made  b^ 
ibre  a  master  in  chancery ;  if  ha  reside  wholly  in  theecountry,  thon  before  a  master  eztraoff- 
dinaiy.  Stat.  5  Geo.  2.  c.  30.  s.  23.  1  Mont.  69. — 5.  Filing  the  affidavit  in  the  secretary 
of  baakropt's  office,  and  thereupon  entering  into  the  bond,  is  called  striking  a  docket.  1 
Mont.  72. — 6.  The  striking  of  a  docket  is  justifiable  only  whore  there  is  a  solid  ground  of 
belief  of  bankroptcy.  16  Ves.  167. — ^7.  The  striking  a  docket  is  to  prevent  the  banknqrt 
from  wasting  his  effects  before  the  commission  issues.  1  Ves.  jun.  157.  3  Ves.  349—4.  A 
docket  shoald  not  be  struck  solely  to  prevent  the  issuing  of  a  commission  upon  the  petition 
of  another.  16  Ves.  145.— 9.  And  the  practice  of  striking  it  to  induce  an  arrangement,  is  an 
abuse,  is  discountenanced,  and  will  not  be  aided.  6  Ves.  434.  Ibid.  16  Ves.  150.  18 
Ves.  298.-10.  Lord  Erskine's  general  order  of  29th  Dec.  1806  (13  Ves.  207),  too,  is  aimad 
against  it.  16  Ves.  145.— 11.  Aoommisaion  sued  out  upon  the  petition  of  only  one  of  two 
partners  to  whom  a  joint  debt  is  due,  is  void.  1  Taunt.  477.— 12.  And  a  debt  owing  to  the 
creditor  jointly  with  another  person,  who  does  not  expressly  concur  in  the  petition,  will  not 
suppoK  a  commission.  1  Camp.  474.  1  Taunt.  477.— 13.  Where  the  petitioner's  debt  is  on* 
which  accrnod  to  his  wife  duin  «oto,  she  must  be  joined.  1  M.  k  3.  176.— 14.  As  she  must  be 
when  it  Is  a  debt  due  to  her  in  auttr  droit,  7  Vin.  66.  1  M.  &  S.  177. — 15.  In  the  case  of 
bankruptcy  by  lying  in  prison,  the  docket  may  be  struck  before  the  two  months  expire.  1  V. 
k  B.  51—16.  Though  swearing  the  affidavit  thus  prematurely  has  been  characterized  as 
perjury.  Ibid.— 17.  No  docket  shall  be  struck  but  between  ten  in  the  morning  and  thre« 
in  the  afieniooa«  smd  between  six  and  eight  in  the  evening*    Order,  13  AprU  18 16.— 18.  No 

L  *^^  ]  [90] 
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r*"'Aiid  by  the  st.  5  Ann.  22.  no  conwnifiwion  after  26  April  1707,  diall  be 
awarded  on  the  petition  of  a  single  creditor,  unless  his  debt  amount  to 
100/.  or  upwards  ;  or  of  two  creditors,  unless  their  debts  amount  to  150/.  ; 
or  of  three  or  more,  unless  their  debts  amount  to  200/.  or  upwards.  So  by 
tb^  St.  5  Geo.  24.  (m) 

docket  IB  to  be  considered  as  struck  until  the  same  is  entered  in  the  docket-book.  Orders  of 
29  Dec.  1806,  and  13  April  1816 — 10.  Affidavits  are  frequently  made  with  improper  pr^ 
CTpitation.  6  Ves.  431.  14  Ves.  83.  15  Ves.  462.  One  partner  may  swear  for  aU.  19 
Ves.  291.--*20.  The  i>aZidf/y  of  the  commission  is  not  made  dependent  upon  the  swearing  to 
the  debt,  required  by  stat.  5  Geo.  2.  though  its  omission  may  afford  a  ground  for  the  chan- 
cellor's interference.  2  N.  R.  196.— *21.  And  the  circumstance  of  the  debts  of  three  or 
more  joint  petitioners  not  appearing  to  amount  to  200/.  does  not  invalidate  the  commission^ 
howe^verit  may  render  it  supersedeable .  Ibid— 22.  That  part  of  the  affidavit  respecting  the 
debt  in  general,  not  mentioning  the  particulars  of  the  debt.     1  Atk.  153.     1  Ves.  k  Beam. 

£14.     2  Rose,  1—17 23.   And  affidavit  a9  of  the   original  debt  is  good,  though  judgment 

obtained  thereon.  1  V.  &  B.  211.  1  Rose,  288.  2  M.  &  S.  123.  2  Rose,  8 — ^24.  And  a 
deposition  statine  the  debt  to  be  due  before  and  at  the  time  of  the  issuing  of  the  commission, 
is  sufficient.  1  Stark.  458,  n.— 25.  It  is  useful,  however,  that  the  existence  of  the  debt,  at 
the  time  of  the  bankruptcy,  should  appear  upon  the  deposition.  17  Ves.  415. — 26.  That  part 
of  the  affidavit  which  states  that  the  deponent  believes  the  person,  against  whom  the  docket 
is  struck,  is  a  bankrupt,  is  not  required  by  any  statute,  but  is  a  salutary  practice.  14  Ves. 
88  —27.  Any  solicitor  suing  but  a  commission  as  agent  only,  is  to  indorse  upon  the  affidavit 
his  own  name,  and  the  name  and  place  of  residence  of  the  person  for  whom  he  acts  as  agent 
in  suing  out  such  commission.  Order  of  5  Nov.  1793.^28.  The  affidavit  upon  which  the 
commission  has  issued,  cannot  be  re- sworn  to  correct  an  error.  2  Rose,  369.-29.  See  title 
Commission. — 80.  ff  two  or  more  persons  apply  at  the  same  time  to  strike  a  docket  against 
the  same  person,  and  both  are  prepared  forUiwith  to  issue  a  commission,  it  shall  be^  deter- 
mined by  lot  to  whom  the  commiraion  shall  issue.  If  only  one  is  prepared,  it  shall  issue  to 
him  who  is  prepared.  Order  of  29  Dec.  1806. — 31.  8o  if  a  solicitor  receive  upon  Sunday 
instructions  to  strike  a  docket,  and  upon  the  Monday,  before  the  <^ce  is  open^  he  re- 
ceive similar  instructions  from  another  client,  he  should  draw  lots,  as  If  two  applications 
were  made  at  the  same  instant.  13  Ves.  197.— 32.  There  is  an  order  that  the  striking  a 
deckel  shall  not  prevent  the  issuing  a  commission  npon  the  petition  of  another  creditor,  un- 
less (he  party  striking  the  docket  seal  his  commission  in  four  days,  exclusive  of  the  day  of 
strikipg  tlie  docket ;  but  a  practice  has  prevailed  contrary  io  the  terms  of  the  order ;  and  it 
seems  doubtful  whether  the  court  will  intcrfeK  in  any  case  of  fair  practice  in  opposition  to 

this  order      Order  of  14  Feb.  1774.     6  Ves.   429.     1   Mont  74 3d.  If  two  dockets  are 

struck  at  different  time^  against  the  same  person,  and  commissions  issue  upou  each,  after  at- 
tempts at  an  arrangement,  under  the  docket  first  struck  ;  and  the  first  commission  that  is- 
sues is  upon  the  docket  last  struck,  such  commission  has  been  superseded.  6  Ves.  434. 
ibid-  1  Mont.  74, — 34.  If  a  solicitor  has  done  every  thing  which  by  him  ought  to  be  done 
ibr  the  completion  of  the  docket,  and  the  officer  omit  to  make  the  entry  of  the  docket  in  the 
flocketbook,  a  subsequent  docket  has  not  the  priority.  1  Mont.  73.-35.  See  title  Com- 
mission.—36.  If  a  petitioning  creditor  neglect  to  prosecute  a  commission  within  the  limited 
time,  he  is  not  entitled  to  strike  another  docket  without  leave  of  the  court.  Order  of  6  Dec. 
1788;  see  18  Ves.  298—37.  If  a  docket  is  struck  under  one  description,  and  another  ap- 
plication is  made  with  a  different  description  of  the  same  parties,  it  is  the  practice  of  the 
office  to  receive  the  latter  description,  and  to  suffer  a  second  docket  to  be  struck.  6  Ves. 
434.  Ibid.  1  Mont.  74 — 38.  No  holidays  are  to  be  kept  at  the  office,  except  Christmasi- 
day,  Crood-Frlday,  and  days  of  General  Thanksgiving,  or  Fast.  Order  of  13  April  1816.-— 
39,  All  solicitors  of  the  Court  of  Chancery  may,  from  ten  in  the  morning  to  three  in  the 
afteinoon,  and  froo)  six  to  eight  in  the  evening,  have  free  access  to  the  docket  book,  upon 
payincone  shilling.  Orders  29  Dec.  1806  }  and  13  April  1816.— 40.  No  additional  or  other 
fees  above  the  usual  and  accustomed  fees  now  payable  for  the  transaction  of  the  same  busi- 
ness in  office-hours  shall  be  taken,  received,  or  accepted  for  (he  transaction  of  any  business 

put  of  the  said  office-hours,  or  upon  any  holiday.     Or^er  of  13  April  1816 41.  The  court 

will  not  suffer  the  person  who  strikes  a  docket  to  hold  to  the  injury  of  the  other  creditors, 
«Lny  security  or  property  which  he  obtains  from  the  persons  acainst  whom  the  docket  is 
ptruck.     15  Ves.  475. 

(«»)  The  doctrine  relative  to  the  petitioning  creditor  and  his  debt,  may  be  treated  thus: 

f'irat — O/peraonal  ability^  and duuhilily  to  pettfion. 

^fondly,— Of  I  fidmduuUuko^  from  their  re/at  ivc  it7ua/ion«,  are  and  arc  not  comptierU  l<i 
ptiitton. 

Thir^y.^Of  ihe  it^Un^jf  and  insufficiency  c/  dtbtc  in  rclaiion  /•  their  f <ac«  or  deceripH^n. 

(:*9ij 
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fmuM^^^Cfiht  mtnmmi  t/  the  iOi. 

FtfUil9' — Of  ihe  9UgUUncy  and  inmjfieieney  ofdebU  in  rdaHcn  f o  the  time  at  tehieh  they  ae- 
cmed. 

Sixthly, ^^Of  the  sufficiency  and  ineuffideney  of  debts  quasi  discharged. 

SetaUhly. — Of  ihe  sufficiency  and  insufficiency  of  debts  barred  by  the  statute  of  UmitaHkns, 

Eighthly. — Of  the  sufficiency  and  insufficiency  of  debts  merged  tty  a  defective  award. 

HhUhly Of  the  sufficiency  and  insufficiency  of  debts  by  awardy  pending  a    biU  /o  /el  t/ 


Tentkty.^Of  the  sufficiency  and  insufficiency  of  debts  farfeittd  by  compounding  ttnih  bank- 
rapt^ 

And  First-^Ofpersonat  ability  and  disability  to  pelHian, 

1.  A  factor,  fhough  not  del  credere^  selling  in  hi«  own  nane^  maj   petition^  anien  the 
-principadfaas  interfered.   4  Camp.  196.— 2.  As  may  an  executor  before  probate.  [*]1  Buck. 
«3&.    2  Mars.  425.    7  Taont.  147.— 3.  Tlioagfa  probate  should  be  obtained  before  adjudi- 
cation "by  the  commissioners.     1  Buck,  supra.— 4.  So  maj  ooe  resident  in  a  hostile  country, 
for  the  &ir  pmposes  of  a  licence  to  export  and  import  to  and  from.     I  Rose,  271. — 5.  An 
infaat  caooot  petition.     3  Ves.  554* — 6.  And  the  disability  of  a  co-creditor  disables  his 
compasion.    3  B.  ft  P.  1 1 3.     1  Camp.  482.    2  Rose,  174.    3  M.  &  S.  536.-7.  As  where 
the  co-creditor  stands  to  this  country  in  the  relation  of  alien  enmity.    Ibid. — 8.  Or  where 
the  debt  is  made  up  of  demands  due  to  sereral,  of  whom  one  b  an  infimt*     1  Buck.  42.-9. 
The  sum  due  to  testator^s  estate,  for  which  the  executor,  having  been  ordered  to  pay  it  into 
court,  is  attached,  is  sufficient.  Cooper,  198.— -10.  As  likewise  is  a  bill  drawn  upon  an  in- 
fant, and  accepted  by  him  after  coming  of  age.    4  Camp.  164. — 1 1.  But  the  coming  of  age 
will  not  make  a  debt,  contracted  during  infancy,   sufficient.    2  Mont,  note  O. — •{  12.  A 
petition  subscribed  by  one  of  two  partners,  in  the  name  of  himself  and  partner^  is  a  legal 

a  commission.    Pheasants  v.  Meug,  I  Dall.  389*  Y 


Seeendfy.~.»(ynidiriduals«fho^fiom  their  relative  situations^  are  and  tfre  not  competent  to 

petition. 

].  An  attorney  who  has  not  delivered  his  bill  may  petition  t  but  after  commission,  taxa- 
tkm  of  the  bill  is  of  course.     1  Rose,  312.     16  Ves.  166.     11  Ves.  163.     1  Stark.  278.^ 
2.  So,  notwithstanding  an  order  that  it  shall  be  taxed  by  a  master,  and  all  proceedings  at 
bw  in  the  meantime  staid.     Moseley,  27.    Vide  Dougl.  195,  n.  1  Esp.  449.     Dougl.  199. 
J  Stark.  278.-.^.  An  uncertificated  bankrupt,  unless  his  assignees  claim  the  debt,  may 
cowune  sembU^  petition.     2  Rose,  230.-^4.  Order  by  Lord  Thurlow  that  a  petitioning  credi- 
tor neslecting  to  prosecute  one  commission  shall  not  have  another.     18  Ves.  298. — 5.  Pror- 
iag  a  debt  under  an  existing  commission,  does  not  at  law  preclude  a  petition  upon  an  act 
prior  to  that  upon  which  &e  existing  commission  issued ;  though  it  may  induce  the  chan- 
cellor to  interfere.     1  N.  R.  265.—- 6.  A  payment  of  the  whole  or  part  of  tbe  debt  to  a  cre- 
ditor, with  knowledge  of  an  act  of  bankruptcy,  is  void  ;  so  that  the  creditor  may  petition 
in  respect  of  that  d^t  for  a  commission  upon  such  an  act  of  bankruptcy.    6  T.  R.  79.-* 
7,  A.  B.  and  C»  cannot  be  petitioning  creditors,  m  respect  of  a  bill  drawn  by  them,  and  ac- 
OEpted  by  the  bankropt,  if  it  appears  that  A*  engaged  to  provide  for  the  acceptances  whe^i 
they  should  become  due,  although  such  engagement  were  made  in  fraud  of  his  partners.     1 
^fark.  102.— 8.  A  commission  cannot  be  invalidated  by  proof  of  the  requisites  to  support  a 
previoaa  commission,  if  the  petitioning  creditor  had  not  any  notice  of  the  previous  act  of 
l^uikruptcy,   when  his  debt  was  contracted.     Stat.  46  G.  3.  c.  135.  s.  5.     Vide  Esp.  595, 
3E»p.  219.     9  East,  21.     14  Ves.  451.    15  Ves.  7.    2  M.  &  S.  127 — 9.  A  creditor  is  not 
prevented  by  st.  49  G.  3.  c.  121.  s.  14.,  from  having  proceeded  at  law.     1  Ves.  &  Beam. 
215.  2  Rose,  8.  accord.     2  M.  &  S.  123,  leaves  the   point  undecided — 10.  An  executor 
may  petition  upon  a  debt  due  to  his  testator.     1   Atk.    100.     7  Vin.  66. — lU  But  not  the 
executor  of  a  bankrupt.     I  Atk.  (00.— 12.  A  joint  creditor  may  petition  for  a  separate  com- 
missiaa^     WUles,  467.     1  Cooke,  20.     Davics,  460.     1  Atk.  133.    3  Ves.  239.    9  Ves.  35. 
IS  Yep.  499.     16  Ves.  195.     Vide  1   V.  &  B.  65,     1  Buck.  11  — 13.  A  commission  cannot 
>^  5opportcd  upon  a  debt  due  from  one  partner  to  another,  ^risipg  put  pf  a  partnersliip,  un- 
less spoo  ao  account  settled,      1  Mont.  21. — 14.  Secus^  If  not  arising  out  of  i\ke  p^rtner- 
^p.     ]  Atark.   144.— 15.  And  where  a  deed  was  prepared,  to  refer  to  arbitration  the  ao- 
coanUafn   partnership,  and  all  matters  in  difference  between  each  partner,  which  was 
executed  by  part  only  of  the  firm  ;  and   fin  award  of  upwards  of  100/.  was  made  against 
ese  of  the  exec ating  parties,  who  did  not  know  that  th^  other  parties  bad  not  executed  it ; 
it  was  held   not  a  good  petitioning  <:reditor's  debt*     15  East,  209.     Vide  17  Ves.   192. — 
i<.  One    having  received  a  dividend  under  a  composition  deed,  executed  ailer  an  act  pf 
tankropicy  of  which  be  was  ignorant,  may  petition.     Secus^  if  the  assignment  be  tbe  act 
^fcaokroptcr  relied  on.     1  Stark.  262.     14  East,  197. — 17.  But  one  who  assents,  and  acts 
Vkder  a  deed  oi  assignment  for  benefit  of  creditors,  though  he  does  net  execute,  canaet 
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petition  ii|Km  that  deed.  1  Mad.  598.— 18.  Nor  can  a  treftoe,  ina  dood  of  as^gamottt  for 
benefit  of  creditors,  petition.     1  Buck.  104. 

J%irdly>^0/ the  Mc^'ency  and  imuffieitncy  qf  debti  in  rthuiwi  to  tfuir  daa$  or  deseripHon. 

!•  A  debt  upon  an  account,  though  not  liquidated,  will  support  a  conunission.    2  Vea. 

327.    4  Ves.  168.     Vide  1  Atk.  70 2.  8o  will  one  arising  out  of  a  suretyship.     Palm.  325. 

•^.  But  an  exchange  of  acceptances  will  not,  nnless  the  creditor  has  paid  his  own  accept- 
ance. 4  Taunt.  900.-^.  Nor  will  a  debt  hi  equity  only.  1  P.  Wms.  783.  2  Str.  899. 
14  East,  304.  i  Atk.  147.  I  Mdnt.  31.  n.  (h)  1  Mont  21,  n.  (i).  Vido  2  Ves.  407.  1 
Atk.  147.  1 1  Ves.  164.«— 5.  Hence  the  assignee  of  a  bond  cannot  petition.  1  P.  Wms. 
783.  S  Strange,  899.  14  East,  204 — 6.  Nor,  as  it  seems,  can  a  creditor  by  part  payment 
for  an  equity  of  redemption,  where  the  only  remedy  is  by  bill  for  specific  performance. 
1  Atk.  147. 

[•]  Fourthlif^  Of  the  amount  oflht  debt. 

1.  The  debt  must  amount,  when  the  commission  issues,  if  owing  to  one  creditor  or  one 
firm,  to  lOOi. ;  if  to  two  creditors,  1601. ;  if  to  three  or  more  to  200f.  St.  6  O.  3.  c.  30.^2. 
And  the  purchaser  of  notes  for  1002.  for  less  than  their  amount,  is,  as  it  seems,  a  croditor  for 
their  amount.  1  P.  Wms.  783.  i  Atk.  150.-— 3.  A  comminion  sued  by  three  or  more,  is 
not  void  at  law,  from  the  debt  not  appearing  in  tlie  affidarit  to  amount  to  200/.,  however 
It  may  be  supersedeable*  2  N.  R.  200.— 4.  Qiuarey  whether  a  commission  sued  by  three  can 
be  supported,  from  their  failure  to  prove  a  debt  ef  200/.  notwithstanding  one  proves  a  debt 
of  100/.     1 T.  R.  473. 

Fffihty-^Of  (he  tuficuncy  and  intuficieney  of  debit  in  relation  to  the  time  at  which  they  aC 

trued. 

1.  The  debt  need  not  have  been  contracted,  provided  it  existed  during  the  trading.  Palm. 
323.  1  Vent.  5.  1  Ld.  Rd.  286.  2  Str.  1211.  3  Wils.  13.  3  Wils.  262,  Dongl.  295. 
Cowp.  540.  1  Mont.  26,  n.  (s.)  Ibid.— 3.  But  payments,  after  retiring  fnm  trade,  made 
upon  a  general  account,  must,  notwithstanding  a  continuance  of  the  dealing^  by  the  a^ 
ditor,  be  applied  to  the  old  debt.  1  Ld.  Raym.  286.  Comb.  468.  Peake,  64 — ^3,  A 
debt  must  have  accrued  to  the  petitioning  creditor,  before  the  party  ceased  to  be  a  trader* 
Peake,  64.  12  Mod,  157.  1  Ld.  Rd.  286,  7.  Comb.  463.  1  Mont.  26 — 4.  But  if  so 
contracted  it  is  sufficient,  although  i(  have  since  merged  into  a  higher  security.  Peake,  64. 
Hardw.  267.  2  Str.  1042.  See  1  H.  B.  4G2.  2  M.  &  S.  123.  2  Rose,  4.  1  V.  &  B. 
812. — 5.  SemJble^  that  a  warrant  of  attorney  is  (fe6t7unt  inprtstntiy  sufficient  to  support  a 
commission,  though  it  appear  by  the  dcfcazance  to  bo  given. merely  as  a  secarity  against 
the  running  acceptances  of  the  conusor.  4  Cap.  194.-.^.  Creditors  by  personal  securities, 
payable  at  a  future  day,  may  petition.  By  st.  5  G.  2.  c.  30. — 7.  And  if  at  tho  time  of 
petitioning,  the  debt  be  of  the  requisite  amount,  it  is  sufficient.  13  East,  213. — 8.  Which 
security  need  not  be  for  a  debt  contracted  in  trade.  2  Str.  1211.  3  Wils.  13.  3  Wils. 
^62.  Cowp.  540.— 9.  But  a  debt  upon  a  verbal  contract  payable  at  a  future  day,  is  insuffi* 
cient.  Cooke,  23.  Peake,  54.  9  Cast,  499.  Ibid.  1  Camp.  335.  3  V.  &  B.  129!  1 
Camp.  189.  1  Buck.  35.-— 10.  Hence,  a  sale  of  goods  upon  an  unexpired  credit  docs  not 
constitute  a  sufficient  debt.    6  Esp.  55.     9  East,  498,  500,  over- ruling.    Peake,  54.  ;  and 

see  4  East,  438.     1  Smith,  281.    4  Taunt.  200.     3  V.  £c  B.  130 11.  If  goods  are  sold  at 

six  or  nine  months  credit,  and  the  purchaser  says,  *' six  or  nine  months  will  do  for  me, ^' 
a  commission  cannot  issue  between  the  six  and  the  ninth  month.    5  Taunt.  338. — 12.  So 
a  person  who  sells  goods,  to  be  paid  by  a  bill  at  four  months,  cannot  sue  out  a  commission 
of  bankrupt  until  such  bill  has  been  given  or  the  four  months  are  fully  expired.      1  Ciunp. 
335.— >  13.  Hence,  too,  a  debt  payable  m  futuro  by  the  custom  of  trade,  is  insufficient. 
1  Mad.  72.     Ibid.    Vide  1  Buck.   35 — 14.  It  seems  doubtful   whether  a  commission  can 
he  supported  against  any  party  but  the  acceptor,  before  the  bill  is  dishonoured.     4  Camp. 
245.  6  T.  R.  59.    Vido  mfra.  (d).— .15.  A  bill  or  note   due  before*,   but  indorsed  since 
the  bankruptcy,  is  sufficient.     1  P.  Wms.  783.  Cooke,  21.     1  Atk.  73.     Wils.  135.  Cooke, 
19.     Vide  7  T.  R.  498.     13  East,  217.     1  Rose,  20.     2  Str.  949.^16.  A.  purchases  coals 
of  B.  and  agrees  to  give  him  a  bill  of  exchange  for  part  of  the  purchase  money,  payable 
at  two  moot  lis.     Afterwards  A.  sends  to  B.  a  paper,   purpoKing  to  be  a  bill  accepted  by 
him,  with  a  blank  left  for  the  name  of  B.  as  the  drawer  ;  B.  keeps  the  paper,  but  does  not 
fill  up  the  biauk  till  after  he  had  sued  out  a  commission  against  A.    Held,  that  the  bill 
did  not  consult  uto  a  valid  petitioning  creditor's  debt;  and  that  B.  having  elected  to  keep 
the  bill,  could  not  prove  his  debt  as  petitioning  creditor,  for  goods  sold  and  delivered-     1 
Buck.  34. — 17.  A  judgment  for  damages  in  a  suit  ex  contra(tUy  is  insufficient  by  relation  to 
the  verdict.     14  East,  197.     16  Ves.  256.— .18.  If  the  trustees  under  a  marriage  eettleokent 
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*  Which  cireumstaDce  seems  to  be  immaterial.      1  Mont  28.  n.  (I). 
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[*]  And  before  tbe  commission  granted,  the  creditors  petitioning  shall 
^ve  bond  to  the  lord  chancellor,  &c.  of  200/.  penalty,  on  condition, 
that  they   prove  (n)  their    debts,  and  the    party  a  baidcmpt;  and  on 


fnssfer- 11001(9  with  the  privitj  of  the  huiband,  into  the  name  of  the  wife,  and  the  wife  af- 
ferwvds  sell  out  the  stock,  and  pennit  her  husband  to  receive  the  proceeds,  it  seems  that 
fbe  trustees  may  be  petitioning  creditors  in  a  commission  against  the  husband,  from  the 
tiaie  cf  tbe  sale  by  the  wife,  and  receipt  of  the  proceeds  bj  the  husband  ;  but  not  from  the 
lime  of  their  transfer  to  tbe  wife.  1  Mont.  21.— 19.  A  creditor  by  simple  contract  maype- 
fitioD,  notwithstanding  acceptance  of  a  bond  after  a  secret  act  of  bankruptcy,  t  Str.  1043. 
inoaly,  267.  Feake,  64.  B.  k  P.  583.  1  V.  &  B.  212.  1  Rose,  238.  2  M.  ft  S.  123. 
2  Rose,  4.  ;  see  Dallas'^s  American  Reports,  380 — 20.  Notwithstanding  the  st  46  O.  3.  c. 
1%.  the  debt  must  hare  existed  at  the  period  of  the  act  of  bankruptcy.  1  Camp.  489. 
See  14  Ves.  00. 83.  1  N.  R.  263 — 21.  Even  preyious  to  the  statute  it  ^as  sufficient  if  the 
debt  vested  befinre  the  commission  sued  out.  Cooke,  24.— 22.  A  debt  contracted  alter  the 
arrest,  and  befcce  the  expiration  of  the  two  months,  is  not  sufficient.  1  Mont.  26.  n.  (a). 
Vfhitm.  2S.— 23.  Bat  commission  supported  upon  a  debt,  for  which  judgment  was  obtained 
pending  the  two  moQ^s  imprisonment.     lViftB.211.     •{  Vide  Joy's  Lessee  v.  Cossart,  2 

ball.  129.  y 

SixiKfy'^Of  tht  rttjficieney  and  insujieiency  ^fdtUt  qwui  dueharged. 

.  1.  On  the  dishonour  of  an  accommodation  bill  taken  in  payment,  the  original  debt  re- 
Tires  ;  nor  is  notice  of  dishonour  requisite*  1  T.  R.  405.— 2.  If  a  debtor  for  goods  sold  give 
a  bill  for  his  debt,  which  the  creditor  discounts,  and  upon  its  being  dishonoured  when  due 
after  the  bankruptcy,  he  pay  it,  he  may  issue  a  commission  upon  the  debt  for  the  goods 
1  Mont,  sn  v^3b  But  an  execution  against  the  person,  discbarges  the  debt.  1  Str.  663 
X  Atk.   141.    a  T.  R.  123.     IB.  icF.  302.     1  T.  R.  557.     Ibid.     See  Cnllen,  70.  4  Ekp* 

194. — 4*  Though  the  proceeding  ^under  a  judgment,  not  against  the  person,  hat  no  in' 
flaeooe.    4  Etp.  194.  * 

Sevenihlj^-^Of  th€  sujfieuncy  and  tnit^ffideruy  of  debts  bamed  by  the  etattUe  oflimitaiitne* 

1.  A  debt  barred  by  the  statute  o  f  limitations,  will  support  a  commission  against  third 
persons  ;  but  the  bankrupt,  it  seems,  may  supersede  it,  unless  be  waire  tbe  objection  by 
submitting  to  the  commission,  or  by  any  other  ackoowledgnient  of  the  debt.  2  Str.  974. 
oontra,  Moeely,  37.  5  Burr.  2^28.  Cooke,  11.  IT.  U.  405.  15  Yes.  491 — 2.  If^  how- 
erer,  a  commission  issue  upon  a  debt  barred  by  the  statute  of  limitations,  and  tbe  person 
against  "wbom  it  issues  does  not  sabmit  to  it,  or  if  be  submit  no  farther  than  he  is  compelled, 
or  Khe  waire  the  objection  ;  a  creditor  may,  as  it  seems,  avail  himself  of  the 'objection,  vri\}\ 
a  view  to  take  out  another  commission  upon  another  debt.     15  Yes.  494. 

Eigkiktjf — Of  (he  tufieitncy  and  intuffUieney  ofdeb^s  7nerged  by  a  defectiue  award. 

If  a  debtor  submit  to  arbitration  all  matters  in  diiTerence  between  him  and  a  creditor ; 
aad  onder  this  arbitration  an  award  is  made  which  is  in  force,  though  upon  its  face  the 
award  is  bad,  it  seems  tlie  creditor  cannot  issue  a  commission  upon  the  original  debt,  when 
atfter  isoaing  it,  the  award  is  made  a  rale  of  court,  and  no  application  made  to  set  the  award 
aaide.      1  MonL  24. 

jV|jt/&/y — Of  the  sujfficieney  and  intuffUieney  ofdtbtn  by  award  ^  ptnding  a  bill  to  stiii  atide. 
A  b31  to  set  aside  an  award  apon  which  the  debt  arises,  has  no  influence.     1  Atk.  240. 

Ttmikl^ — Of  the  suJUiency  and  intuffUieney  of  dtbts  forfeited  by  compounding  wi  I  h  bankrjfpf. 

Tbe  commissfoo  seems  to  be  supersedeable  only,  not  invalidated,  by  tbe  petitioning 
cxaditor  compounding  with  the  bankrupt.     4  Esp.  104. 

(n)  The  doctrine  respecling  the  proof  of  petitioning  creditor's  debt,  may  be  treated  with 
tmitr^QC^  to  proceedings,  Ftr^l,  before  the  commissioners  :  Secondly^  on  other  occasions  ; 
aad  FirsL  with  reference  to  proceedingt  before  the  eommitsionert  : — 1.  He  need  not  prove  a 
debt  ftimiJar  in  its  nature  or  amount  to  that  upon  which  he  strikes  the  docket.  1  Y.  &  B. 
215 2-  The  proof  may,  under  circumstances,  be  by  affidavit.     1  Buck.  47. — 3,  One  part' 


ly  prove  for  all.     19  Yes.  291.— 4.  The  proof  must  be  at  a  public  meeting.    2  Y.  ^ 

8.  574.     Qaerted  by  Mr.  Mbntague,  1  vol.  72.  n.  (o>. Secondly^  with  reference  to  pro- 

t*edimffi  an  other  «cei»ton#.— i.  An  entry  in  a  trader's  book,  made  some  months  before  an 
let  of  bankruptcy^  is  prima  fadt  evidence  of  adebt  subsisting  at  the  time  of  the  bankrupt- 
«r-    £  Cavp«  4^«     Hardw.  378.^2t  So  a  promissory  note  bearing  date  before  the  bank- 
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'*]  failure,  the  bond  shall  be  assigned  for  the  benefit  of  th^  parly  gileved.  (o) 
^>o  by  the  at.  5  Geo.  24.  (/>) 


raptcy,  is  prima  facie  eTidence  of  a  debt  precedent  to  bankruptcy*  Bat  no  letter  or  declare- 
tJon  of  the  bankrupt,  after  the  bankruptcy,  is  admissible  in  confirmation  of  the  dale.  1  Stark « 
177.— 3«  When  the  debt  is  upon  a  bill  of  exchange,  and  the  commission  is  against  the  drawer, 
there  muH  be  evidence  that  it  was  indorsed  to  (he  petitioning  creditor,  before  the  com- 
mission  issued.      4  Camp.  245.      6  T.   R.   69. — 4.  Therefore,    where  the  debt  is  a  bill 
drawn  by  the  bankrupt  in  favour  of  A.,  and  indorsed  to  the  petitioning  creditor,  it  must  be 
shewn  to  have  been  so  indorsed  before  the  suing  out  of  the  commission.    4  Camp.  ^S. — 
5.  If  the  debt  be  proved  to  have  once  existed,  its  continuance  will  be  presumed.     2  Camp. 
50. — 6.  Semble,  that  upon  a  sale  orgpods  for  present  bill,the  jury  may  in  some  casee  presumcf 
that  a  bill  has  in  fact  been  given.     6  ^p.  55.  9  Elast,  498.-^7.  I^  after  the  death  of  a  tes- 
tator, his  business  is  carried  on,  and  a  debt  contracted,  and  the  aebior  acknowledge  that 
he  is  indebted  100^  to  the  executors  ;  this  is  noi  sufficient  evidence  of  a  debt  to  all  the 
executors,  without  shewing  that  they  all  assented  to  carrying  on  his  tracle.     I  Stark.  243..— > 
8.  The  petitioning  creditor's  debt  is  sufficiently  proved  by  entries  in  the  bankrupt's  books, 
posted  by  himself  before  the  act  of  bankruptcy.     1  Camp.  376.— .9.  But  an  account  signed 
by  a  bankrupt,  is  not  evidence  of  his  petitioning  creditor's  debt,  without  extrinsic  evidence 
that  he  signed  it  before  his  bankruptcy.    4  Taunt.  560. — 10.  An  acknowledgment  by  the 
bankrupt,  made  upon  the  day  the  act  of  bankruptcy  was  committed,  or  at  any  time  before 
the  issuing  of  the  commission^  is  sufficient  evidence  of  th»  petitioniog  creditor's  debt.     1 
£sp*  168.     And  see  13  East,  213,  214.    2  H.  B.  279 — 11.  Unless  upon  an  attested  instru- 
ment, when  the  subscribing  witness  must  be  called*     Dougl.  216«     5  T.  R.  306 — 12.  fd 
an  action  by  the  bankrupt  against  the  petitioning  creditor,  to  try  the  validity  of  the  commis* 
sion,  p^oof  that  the  bankrupt  and  the  petitioning  creditor  attending  the  second  meeting  of 
the  commissioners,  &nd  discussed  before  them  the  debt  dite  to  the  petitioning  creditor,  and 
produced  their  accounts  ;  and  that  the  bankrupt  objected  to  part  of  the  petitioning  credi- 
tor's account,  and  the  commissioners  ticked  off  such  items  in  it  as  they  allowed,  and  fftrack 
a  balance  of  169/.,  was  held  evidence  for  the  jury  to  imply  an  admission  by  the  bankrupt, 
from  bis  own  conduct  and  demeanour  before  the  commissioners,  that  such  a  balance  was 
due^  but  n6t  of  an  adjudication  by  them  by  their  own  authority  as  commissioners,  or  of  an 
«,award  made  by  them  as  arbitrators.     2  M.  Si  S.  265.— 13.  The  assignees  must  prove  the 
petitioning  creditor's  debt,  by  the  same  evidence  which  must  have  been  produced  in  an  ac* 
tion  against  the  bankrupt*     B.  N.  P.  37<     Dougl.  216.— 14^  Where  in  an  -action   by  as- 
signees, the  defendant  gave  no  notice  under  stat.  49  Geo.  3.  c.  12l.  s.  10.  of  his  intention  te 
dispute  the  petitioning  creditor's  debt,  the  debt  is  sufficiently  proved  by  the  deposition  ol 
the  petitioning  creditor  himself,  appearing  upon  the  face  of  the  proceedings  \  though  if  such 
notice  had  been  given,  he  would  not  have  been  a  competent  witness  to  support  the  commis- 
sion viva  voce.    2  Camp.  493. — 15.  An  admission  made  by  a  petitioning  creditor  of  the  na- 
ture of  the  claim  upon  which  he  has  in  fact  sued  out  a  commission,  may  be  given  in   evi- 
dence for  the  purpose  of  invalidating  the  commission  in  a  collateral  action.     6   Esp.  121. — 
16.  And  in  an  action  against  the  sheriff,  who  is  IndemniAcd  by  the  assignees,  declarations 
by  the  petitioning  creditor  that  his  debt  is  less  than  109/,.  is  admissible.     4  Camp.  38. 

(o)  1.  The  bond  must  be  given  by  the  petitioning  creditor.  3  Ves.  554. — ^.  Hence  it 
cannot  be  given  by  the  solicitor  to  a  commission  issued  by  an  infant.  3  Ves.  554. — 3.  When 
a  husband  and  his  wife  are  petitioning  creditors,   the  bond  must  be  given  by  the  husband. 

I  M.  &  S.  176.^-4.  One  partner  may  execute  the  bond  for  all.  Cooper  99.  2  Rose,  17-2. 
19  Ves.  291.     See  2  Rose,  174—5.  The  assignment  is  restricted  to  the  case  of  malice. 

I I  Ves.  415.— 6.  And  was  refused  in  a  case  of  strong  suspicion  only.  Ibid.-~7.  A  creditor 
aggrieved  by  the  issuing  of  a  fraudulent  commission,  is  not  entitled  to  an-  assignment.  ^2 
Mad.  1,  accord.  3  East,  22,  contra, — 8.  The  assignee  must  olect  between  the  bond  and  an 
action  upon  the  case*  Swanst.  20. — 9.  The  assignee  of  the  bond  is  enfiUed,  under  a  gen* 
eral  assignment,  to  recover  the  whole  penalty.  7  T.  R.  300.  3  East,  23. — 10.  And  where 
the  chancellor  directed  that  a  sum  received  by  the  petitioning  credHor  of  the  bankrupt  be 
refunded  to  an  assignee  under  a  second  commission,  and  further  ordered,  that  the  bond  be 
assigned  to  such  assignee  ;  held  that  the  assignment  of  the  bond  could  not  be  considered 
merely  to  enforce  payment  of  the  sum  to  be  refunded.  3  East,  23 — 1 1.  Where  the  com- 
mission is  f  u|>erseded,  and  the  petitioning  creditor's  conduct,  though  improper,  is  not  such 
as  will  justify  an  assignment,  the  bond  will  be  ordered  to  stand  as  a  security  for  the  co»ts. 
14  Ves.  600—12.  Ihe  assignment  is  eonclutive  of  malice.  Swanst.  23.  U  Ves.  415.  7 
T.  R.  301. 

(/))  These  are  miscellaneous  points  relative  to  the  rights,  duties,  and  liabilities  of  the  pe- 
titioning creditor:—!.  The  petitioning  creditor  is  pledged  to  the  validity  of  the  cx>mmi8sion, 
and  io  every  act  that  is  necessary  for  its  preservation.  2  Rose,  188.  386.— «2.  lie  should  be 
assistant  to  the  commission  in  all  its  stages.    2  Rose,  386.— '3.  Grounds  of  JLord  Rosslvn^s 
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[*j  The    coitimisfiion  bugbt  to  be  granted  de  jure,  upon  the  petition  o( 
editors,  &c.   3  Ca.  Cha.  191.     1  Ver.  153.  (9) 


general   order  of  26  Not.  1798*  (hat  the  petitioning  creditor  shall  attend  in  person  at  the 
opening  of  tfae  commission.     17  Ves.  415.— 4.  His  attendance,  howe.yer^  may,  under  cir- 
comfltancee,   be  dispensed  with.    8  Ves.  318. — 5.  He  must  furnish  tiie  assignees  with  the 
secessary  eTidcnce  to  support  the  commission.     2  Rose,  l88  386. — 6.  And  hence  is  respon- 
sible for  the  production  of  a  bill  of  exchange,  upon  the  direct  proof  of  which  his  debt  waa 
established.     9  Rose,  386.-7.  Until  the  choice  of  assignees,  the  petitioning  creditor  must 
prasccute  ibe  commission  at  his  own  ezpence,  which  ex  pence  is  reimbursed  out  of  the  first 
monies  or   effects  rcceiyed  by  the  assignees.     Stat.  5  Geo.  2.  c.  30.  i.  25»«-8.  And  as  by 
tbis  statute  he  is  made  solely  liable  to  the  payment  of  the  expences  ;  when  therefore  he  is 
appomted  co-assignee,  an  action  /or  these  expences  will  not  lie  against  all  the  assignees 
jointly.    2  Camp.  S75.^>9.  The  general  rule  is,  that  the  petitioning  creditor,  and  not  the 
scdicitor  he  employed,   is  liable  to  the  messenger   under  the  commission  for  his  fees  ;  it 
be'mg  known  that  the  solicitor  acts  not  as  a  principal  but  as  an  agent  only,   and  the  messeu- 
ICerhaTing  the   means  of  ascertaining  who  the  petitioning   creditor  is.     2M.  ^  S.  438. 
Holt.  376.*-lO.  An  exception  to  this  rule  happens,  where  the  solicitor  agrees  with  the  pe* 
lilioning  creditor  to  work  the  petition  for  a  gross  sum ;  when  baring  received  sufficient  to. 
corer  (be  messecf;er'*s  demand,  he  is  liable  to  him  as  for  money  had  and  receired.    2  M« 
iL  S.  438.-^11.  Be  is  also  only  liable  to  the   messenger  for  necessary  expences,  except  by 
special  contract.     1  Stark.  363.— 12.  Therefore  costs  of  messenger^s  journey  to  the  Isle  of 
Mas,  are  not  recoverable  against  petitioning  creditor,  without  a  special  contract.     1  Stark. 
363. — 13.  ijcpences  of  a  previous  separate,  superseded  for  a  joint,  conunission,  are  to  b« 
paid,  and  out  of  the  joint  estate.     2  Rose,  26—14.  Though   petitioner  had  notice  that  a 
docket  was  struck  against  all  the  members  of  the  firm.     1  V.  &  6.  61.     1  Rose,  434.— H. 
Unless  tl  was  issued  apinst  good  faith.     1  V.  &  B.  61.     1  Rose,  423.  434.— 16.  On  his  de- 
claring bis  owncommusion  to  be  invalid,  ho  was  made  liable  for  the  costs  of  inquiries  oc- 
casioned thereby.     2  Rose,  386. — 17.  Upon  suspicion  of  collusion  between  bankrupt  and 
petitioning  creditor,  to  invalidate  tlie  commission,  the  bill  of  exchange  upon  which  it  issued 
will  be  ordered  to  be  deposited  with  tlie  secretary  of  bankrupts,  not  to  be  produced  except 
lor  some  legal  purpose. — 18.  If  between  the  time  of  striking  the   docket,  and  the  time  oC 
scaling  the  commission,  the  creditor  receives  from  a  surety  such  patt  of  his  demand  as  to 
reduce  it  below  100/.,  the  commission  cannot  be  supported.     1  Mont.  29.— 19*  But  compo* 
sition  aAera  docket  struck,  not  followed  by  a  commission  is  not  within  the  statute.     15 
Ves.  472.     Vide  3  Vcs.  349.     15  Vcs.  462.— 20.  The  debt  is  forfeited  as  well  under  a 
commission  founded  upon  any  other  act  of  bankruptcy,  as  upon  that  particular  species  creat- 
ed by  this  statute.     Cox,   61 — 21.  And  the  whole,  though  the  composition  extends  to  part 
only.     Cox,  61. — 22.  The  kno^vledgc  of  two  or  three  creditors,  will  not  save  a  fbrfeiture# 
15  Ves.  461.     1  Buck,  108. 

(9)  1.  The  commission  must,  under  the  general  order  of  tbe  29th  December,  1806,  b# 
sealed  at  the  first  public  seal,  though  within  the  seven  days.  19  Vcs.  6U  1  Rote,  255.«« 
2.  It  may  be  scaled  in  the  night  to  prevent  an  extent.  14  Ves.  87.-— 3.  The  commission 
uto  be  accounted  sealed  from  the  delivery  only.  1  V.  &  B.  39.— .4.  And  is  inoperative  be - 
ibre  delivery.  1  Rose,  380.  1  V.  &  B.  39. — 5.  But  delivery  to  a  messenger  is  in  efiect  to 
the  party.  1  Rose,  SCO.  1  V.  &  B.  39 — 6.  The  bankrupt  may  be  called  in  the  commissioii 
by  the  name  himself  has  used.  2  Rose,  25.  Sed  vide  2  Rose,  246. — ^7.  Or  by  the  name 
he  ODCe  went  by,  though  since  disused.  3  Camp.  256.-8.  The  variation  of  a  letter  in  hi» 
name  is  fatal.  1  Rose,  314.  2  Rose,  246. — 9.  Unless  the  altered  name  is  tdem  tenoni. 
2  Rose,  20.  Sed  vide  supra. — 10.  Order  for  a  commission,  with  an  alias  in  an  uieentcase. 
19  Ves.  S77.  (the  names,  however,  were  id,  «on.)— 11.  He  may  be  describea  as  he  is 
well  known.  2  Mad.  11.— «12.  *^  Dealer  and  chapman^^  ia  a  sufficient  description*  ftV,  H 
R.  400.  or  ^'  waterman.'^  2  V.  &  B.  399.  supported  as  tbey  are  by  the  general  state- 
ment of  gaining  his  livelihood  by  buying  and  selling.  Vide  2  Mad.  13.  n.  Ibid.— 13.  His 
place  of  residence  should  be  correctly  described.  1  Mont.  78. — 14.  To  support  a  joint  com- 
mivsion,  each  member  of  the  firm  must  become,  and  be  declared,  bankrupt.     1  Atk*  97.     1 


joint  commission  against 

Ves.  163.  6  Ves.  440.  or  resides  abroad.  6  Ves.  434,  is  improper— 17.  The  death  of  one 
of  tbe  firm  after  a  joint  commission  taken  out,  is  no  objection  to  its  proceeding.  Forr.  184. 
1  Vem.  154.— .18.  But  a  commission  against  two,  of  whom  one  is  dead,  is  a  nullity.  Ibid.— ^ 
19s.  Arrangements  Ware  made  in  a  case  of  several  commissions  (joint  and  separate)  upon 
the  bankruptcy  of  several  firms  aUo  united.  1  V.  &  B.  160. — 20.  A  commission  against  A., 
described  as  a  partner  with  B.,  is  separate.  Cox,  308.— 21.  Now  the  joint  commission  alone 
ftands,  and  is  made  subservient  to  the  purposes  of  the  separate.  2  Ves.  jun.  69.  15  Ves. 
115.— 22.  Where  there  are  coexisting  comvussioas,  that  will  b^  supported  which  is  the 
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[*]Bot  a  cammisBion,  granted  (r)  before  an  act  of  bankruptcy  is  completed 
will  be  void ;  as,  after  an  arrest  and  imprisonment,  and  within  two  months 
after  the  arrest.     1  SaK  UK  (s) 

jDMteonretiieiit.  Ex  p&rfe  Layton,  6  Vea.  434.— .23.  A  docket  strack,  but  no  commission 
issued  thereon,  shall  not  prevent  a  commission  by  anolher  creditor,  applying  in  not  less  than 
feur  days.  By  order  of  12  Feb.  1774. — 24.  Query,  if  this  order  can  be  strictly  acted  up  to  ; 
the  practice  opposing  it,  and  there  being  danger  of  fraud.  6  Ves.  429. — 25.  Seeastothd 
practice  -where  the  £arth  day  after  docket  struck  is  a  holiday.  12  Ves.  418. — 26,  Commis- 
sion to  be  executed  in  London,  superacdeable  for  want  of  prosecution,  after  fourteen  days  ; 
country ,  after  twenty- eight  days,  from  its  date.  Order  of  26th  June  1793 — 27.  And  the 
practice  is  invariable  to  supersede  upon  the  30th  day,  upon  an  application  made  the  29tb, 
unless  previous  notice  upon  the  29th,  of  the  adjudication. — 2  Rose,  190. — 28.  Proof  of  the 
act  of  bankruptcy  warranting  adjudication  ;  a  sufficient  proceeding  within  the  order.  1  V. 
1^  B.  78.— -29.  And  notice  that  first  commission  is  to  be  proceeded  in,  prevents  second.  1 
Rote,  85.-— 30.  Necessity,  or  circumstances,  arc  an  implied  exception  to  the  order.     7  Ves. 

135.     1  Rose,  380.     1  V.  &  B.  34.    3  Rose,  319 31.  But  the  strongest  proof  of  their  exist. 

«nce  is  requisite.     1  V.  jc  B.  43.     1  Rose,  380.— 32.  The  case  where  through  some  misun- 
derstanding the  fees  were  not  left,  and  the  directions  given  not  complied  with.     1  Rose,  162. 
—33.  The  case  where  this  happened  through  mistake  of  solicitor's  clerk.     1  Buck,  1. — 34. 
The  case  where  through  neglect  of  the  bankrupt  office  clerk,  the  entry  was  not  made.     2 
Kosei  323.-35.  The  commission  is  not  superseded  till  the  ruptrsedeat  issues.    6  Ves.  429.— 
96.  And  second  commission  is  not  of  right,  so  that  first,  even  though  superseded,  may  re- 
Thre.     1  Rose,  380.— 37.  The  first  cannot  be  superseded  without  petition,  and  the  writ 
issuing ;  a  note  of  what  has  passed  under  the  firsts  must  be  .sent  to  the  chancellor  ;  affidavit 
that  adjudication  within  the  time  does  not  appear  from  the  Gazette,  is  sufTicient  presump- 
tive evidence.     1  V.  &  B.  34,  42. — 38.  After  a  commission  sealed,  three  commissioners  are 
to  be  summoned,  by  a  messenger,  to  open  it.     These,  upon  meeting,  reciprocally  qualify 
•ach  other,  by  tdternately  administering  the  oath  prescribed ;  and  then  proceed  to  examine 
file  proof  of  petitioning  creditor's  debt. — 39.  The  commission  ordered  to  be  opened  after  de- 
lay, flie  delay  arising  from  the  bankrupt.     3  V.  ik  B.   174.— 40.  Neither  the  plaintiflPs  nor 
defendant's  bankruptcy,  pending  a  suit  at  law,  abates  it.     2  Wils.  372.     Vent.  193.  5  Mod. 

S8.    2  Wils.  638.     1  T.  R.  463.     2  T.  R.  46.    3  T.  R.  437.    2  Anst.  977.     18  Ves.  426 

41.  Hence,  if  it  happens  before  judgment,  the  suit  must  proceefl  to  judgment  in  the  bank- 
rupt's name.  1  T.  lU  468.  15  East,  622. — 42.  And  in  the  case  of  plaintifTs  bankruptcy 
between  interlocutory  and  final  judgment,  final  judgmedt  may  be  entered  and  execution 
iued,  either  in  his  name,  or  there  having  been  no  proceeding  by  bankrupt  upon  the  interlo- 
cutory judgment.  1  T.  R.  463,  15  East,  622,  (preceded  by  a  scire  faeiai)  in  the  names  of 
his  assignees.  2  Wils.  368.  3  T.  R.  437.-43.  And  should  assignees,  after  declaration, 
commence  a  new  action,  and  arrest  defendant  (which,  being  before  interlocutory  judgment, 
18  regular,  Tidd's  Pract.  185.)  court  will  not  discharge  his  bail  in  the  first.  15  East,  622. 
0*m44.  The  plaintiff's  bankruptcy  pending  a  suit  in  equity,  does  not  abate  it.  1  Atk.  263.  I 
Dick.  348.  Cooke,  545.  2  Anst.  460.  n.  1  Atk.  263.  Ibid.  4  Ves.  387.  accord.  2 
Anst.  458.  n.  1  Atk.  V63.  n.  contra.— ^5.  And  an  order  for  dissolviDg  an  injunction  nisi  will, 
unless  cause  be  made  absolute,  notwithstanding  plaintiff's  bankruptcy.  1  Atk.  263.f— 46. 
But  chancery  and  exchequer  practice  differ,  in  that  by  the  former  the  suit  becomes  deiectlve, 
and  assignees  must  be  made  parties  by  bill,  or  supplemental  bill  in  nature  of  revivor  ;  or 

bill  will  oe  dismissed.     4  Ves.  387.  and  with  costs.     18  Ves.  426 47.  Though  in  a  case  of 

•mall  value,  money  ordered  by  decree  to  plaintiff,  was,  upon  his  bankruptcy,  paid  out  to 
assignees  on  their  and  his  joint  petition.  2  Bro.  322. — 48.  Bankruptcy  of  defendant  is  no 
abatement.  2  Anst.  458. — 49.  And  plaintiff,  therefore,  cannot  dismis-s  bis  bill  without  costs. 
It  Anst.  458.-— 60.  A  decree  for  a  receiver  is  not  superseded  by  a  commission.  3  Atk-  564. 
—51.  An  executorship,  with  which  a  bankrupt  happens  to  be  invested,  is  untouched  by  his 
bankruptcy.  1  Atk.  101.— 62*.  Equity  will  not  interfere  to  restrain  the  bankrupt  from  re- 
covering his  property,  when  the  commission  is  not  proceeded  in.  Cox.  24. — 53.  A  commis- 
■ion  distinguished  from,  or  assimilated  to,  an  execution.  See  1  Vcrn.  153.  1  Atk.  67.  153. 
a  Ves.  68.  3  Ves.  239.  15  Ves.  494.  17  Vc?.  251.  408.  1  V.  &  B.  66.  3  V.  &  U.  107. 
16  East,  230 — 54.  A  mistake  may  be  corrected  before  the  commission  has  been  acted  upou. 

10  Ves.  286 — 55.  But  not  afterwards.     10  Ves.  286.     13  Ves.  325 56.  Even  to  correct  a 

clerical  error,  190 — 57.  Alteration  in  the  description  of  a  bankrupt,  refused.    9  Ves.  207 

58.  To  correct  a  wrong  christian  name,  a  new  docket,  bond,  and  re  swearing  of  the  affidavit, 
ordered.  I  Rose,  86.  18  Ves.  480.— 59.  Alteration  of  the  teste,  and  re-sealing  of  com- 
mission acted  upon,  to  let  in  a  subsequent  act  of  bankruptcy,  refused.  I  Rose,  228.  18 
Ves.  480.  • 

(r)  1.  If  the  act  of  bankruptcy  is  complete  before  the  commission  is  sealed,  though  subse- 
quent to  the  docket,  it  seems  sufficient.  14  Ves.  80.  1  Ves.  J,  51.  2.  At  least  a  commis- 
sion may  be  supported  upon  an  act  of  bankruptcy,  by  lying  two  mouths  in  prison,  upon  a 
docket  struck  before  the  two  mouths  expire.     1  Ves.  J.  51. 
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By  the  et.  21  Jac.  1 9.  no  purcbaser  shall  be  impeached,  &c.  unless  a 
commission  be  saed  within  five  years  after  he  becomes  bankrupt.  Vide 
post,  (D  1 8.) 

And  dierefore,  the  commission  onght  to  be  granted  within  fire  years  after 
the  act  of  bankruptcy.     Semb.  1  Lev.  13.     1  Ver.  153. 

But  if  there  are  several  acts  of  bankruptcy,  it  may  be  granted  within  five 
years  of  the  last  act.     R.  1  Lev.  13. 

So  it  must  be  granted  during  the  life  of  the  bankrupt,  and  not  afterwards. 
2  Ca.  Ch.  1 43. 1 92.     1  Ver.  153. 

So  by  the  st.  7  Geo.  31.  a  creditor  on  a  security  not  due  before  the 
party  becomes  a  bankrupt,  shall  not  be  a  sufficient  creditor  in  respect  of 
such  debt,  to  join  in  a  petition  for  a  commission  of  bankruptcy,  until  such 
time  as  his  debt  becomes  actually  due  and  payablct 

(P2.)  Who  shall  take  advantage  of  the  commission. 

By  the  St.  1  Jac.  15.  in  four  months  after  the  commission,  and  until  dis« 
tribution,  &c.  any  creditors  of  the  bankrupt  may  join  with  the  creditors  who 
sued  forth  the  commission,  those  so  coming  in  contributing  (/)  to  the  cbargea 
of  the  said  contunission,  and  if  the  creditors  come  not  in  within  four  mon&s, 
then  the  commissioners  have  power  to  distribute. 

And  all  the  creditors  may  come  in  before  («)  distribution  made,  though 
four  months  are  passed.     R.  Hutt.  38. 

So  by  the  st  7  Geo.  31.  a  creditor,  whose  bond,  bill,  note,  &c.  taken  on 
5aJe  afgoods^  is  payable  at  a  future  day. 

And  till  the  four  months  are  passed  the  commissioners  cannot  make  distri* 
bution  though  they  may  sell  and  prepare  for  a  distribution  presently  upon 
execution  of  the  commission,  within  the  four  months.     R.  Hutt.37. 

[*]And  it  is  sufficient  that  the  creditors  ofier  to  be  joined  and  contri- 
butory to  the  chaise,  without  tendering  any  particular  sum.     Hutt.  38. 

So,  after  a  distribution  of  part,  any  creditor  paying  contribution  may  come 
in  for  that  which  remains.     R.  2  Ca.  Ch.   154. 

But  an  offer  of  creditors  to  join  with  those  that  procured  the  com- 
mission, is  not  sufficient,  without  an  ofier  also  to  be  contributory  to  the 
charges.     R.  Hutt.  38. 

And  the  charges  comprehend  all  expences  of  the  execution  and  de- 
fence of  the  commission,  as  well  as  of  the  issuing.     Hutt.  38. 

And  if  the  creditors  refuse,  or  neglect  to  come  in  before  distribution 
made  after  four  months,  they  shall  not  be  afterwards  aided.  R. 
2  Co.  26.  b. 

And  if  distribution  be  made  after  the  four  months  of  part  only,  the 
other  creditors  come  too  late.  R.  Hutt.  38.  R.  cont.  that  they  do 
not  come  too  late  for  the  residue.     2  Ca.  Ch.  154.  (x) 

""        '        ■    ■    ■     I  -  —      iii^— .  ■     I    .1  II,.  .  II  .     .  Ill  III  ,     ,— — — ^— —a — ,^a^ 

(i)  Nor  is  the  commission  rendered  valid  by  the  party's  continning  in  prison  daring  tha 
remainder  of  the  two  months.  4  Esp.  221.  S  T.  R.  507.  Sed  vide  Bea.  L.  M.  498.  2  Show. 
S09.5J2.  14  Ves.  80.  83. 
(/)  Creditors  may  prove  without  paying  contribution.  Stat.  5  Geo.  2.  c.  30.  s.  25. 
(tc)  If  a  creditor  make  oath  of  a  certain  sum  being  due  to  him,  he  ought  to  be  admitted  to 
prove  io  that  amount  for  the  purpose  of  choosing  assignees,  for  the  account  may  afterwards 
be  folly  investigated  ;  unless  there  appear  to  the  commissioners  to  be  any  reasonable  objeo« 
Hon  to  the  fairness  of  the  debt,  and  then  the  commissioners  must  only  suffer  the  creditor  ta 
daim,  till  he  makes  out  his  domand  to  their  satisfaction.     1  Atk,  70. 

(x)  1.  Froor,  after  dividend,  will  be  admitted,  and  satisfied  before  a  farther  dividend,  If 
<&e  delay  is  accounted  for.  1  Sch.  .&  Lef.  242.  1  Mad.  600.  1  Atk.  208.  2  Bro.  50.-« 
t  li  seems  tbat  the  regular  mode  of  being  admitted  to  receive  former  dividends,  is  by  peti* 
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92  BANKRUPT. 

And  they  ought  to  take  notice  of  the  commission,  it  being  of  record,. 
3  Co.  26.  b. 

(D  3.)  Who  are  creditors. 

By  the  st.  21  Jac*  19.  ( though  not  by  the  st.  13  E).  7.  and  1  Jac.  15.) 
alien  creditors  shall  have  the  same  benefit  of  a  commidsion  of  bankrupt, 
a3  a  subject  or  denizen. 

And  by  the  same  statute,  every  creditor  (y),  having  security  for  his  debt 


fion  to  Uie  Lord  Chancellor.  But  if  the  assignees  pay  former  dividends  without  an 
order,  to  any  creditors  who  hare  omitted  to  prove  until  after  a  dividend,  they  must  pay  all 
•  such  creditors  in  the  s^oie  manner.  2  Bro.  M).— »3.  It  was  formerly  considered,  that  after 
distribution  actually  made  of  any  part  of  a  bankrupt's  estate,  creditors  could  not  be  ad- 
mitted to  prove  their  debts,  unless  under  particular  circumstances.  Hob.  287.  Uutt.  38. 
Good.  43. — 4,  But  since  the  alterations  made  by  later  statutes,  as  to  the  time  and  manner 
of  making  a  dividend,  except  where  there  has  been  gross  laches,  a  creditor  will  be  permit- 
ted to  ^rove  his  debt  at  any  time,  as  long  as  any  thing  remains  to  be  divided.  1  Atk.  208. — 5. 
%Vhere  a  landlord  distrained  for  rent,  and  fifteen  years  after  the  date  of  the  commissionf 
when  the  assignees  and  bankrupt  were  dead,  applied  to  be  admitted  to  prove  a  debt, 
which  depended  upon  an  account  sa^d  to  be  settled  between  him  and  the  bankrupt  ;  Th* 
Lord  Chancellor,  in  considefation  of  the  length  of  time,  and  circumstances  of  the  case,  di«- 
inissed  the  petition.  1  Atk.  111. — 6.  It  is  the  practice  without  an  order,  to  permit  creditors 
to  prove  at  a  meeting  to  declare  a  dividend,  and  in  the  first  place  to  direct  them  to  be  paid 
equal  to  those  who  h'4d  proved  before,  and  then  to  direct  a  general  distribution  of  the  re  si" 
diie.    Co.  Bt.  Laws,  521. 

(y)  1.  Though  surety  had  become  liable  before,  yet  if  he  had  not  paid  till  after  the 
principal's  bankruptcy,  he  could  not  have  proved.  Barnes,  113.  3  Wils.  262.  Blk.  794, 
Cowp.  525.  1  T.  R.  599.  7  T.  R.  3C4.  1  Bro.  384.  3  Wils.  13.  Blk.  839.  3  Wils.  346. 
8  Wils.  528.  Dougl.  166,  1  Atk.  130.  1  11,  Bl.  640.  4  T.  R.  714.  4  M.  &  S.  333.-2. 
Unless  the  surety  had  taken  from  the  principal  a  counter  security,  payable  absolutely  at  a 
day  certain.  Cooke,  157.  2  H.  Bl.  570.  Cooke,  158.  2  T.  R.  100.  Id.  640.  7  T.  R^ 
97.  3.  Which  right  of  the  surety  to  prove  upon  his  counter  security^  was  subse- 
quently confined  to  where  the  surely  applying  to  prove  had  taken  up  his  own  bills,  or  paid 
the  original  debt,  if  upon  bond,  so  that  the  bankrupt's  estate  should  at  all  events  be  exone- 
rated from  the  original  debt.  Co.  Bt.  Laws,  149.  161.  and  see  4  Ves.  385.— i.  And  where 
the  counter  security  was  conditional,  and  not  forfeited  before  the  bankruptcy,  he  could  not 
have  proved  at  all.  2  T.  R.  640.  [*y2  S(r.  1160 — 5.  iScow*,  had  it  been  forfeited.  8 
Pro.  502.  7  T,  R.  97. — 6.  But  now,  sureties  for  bankrupt  paying  debt  after  commission 
issued,  may  prove  uncler  it,  or  if  the  creditor  has  proved,  they  may  stand  in  his  place.  Stat. 
49  Geo.  3.  c.  121.  s.  8.^7,  The  surety  as  well  as  principal  in  the  grant  of  ah  annuity,  i» 

within  the  49th  Geo.  3.  c.  121.  s.  17.     4  Taunt.  90.   But  see  4  M.  &  S.  333 8.  When  the 

creditor  had  proved  under  the  commission  before  he  called  upon  the  surety,  the  surety  had 
an  equitable  riccht  to  stand  in  the  place  of  the  original  creditor,  and  receive  dividends  upon 

such  proof.     2  P.  Wras.  89.     1  Atk.  129.     6  Ves.  285.     Co.  Bt.  Laws,  210 ,9.  And    upon 

^bm^lodby  a  surety   in  a  bond  against  the    obligee,  to  compel  him  to  prove  under  the 


liefore  he  called  upon  the  surety,  and  he  received  either  the  whole,  or  a  part  of  the  debt 


«:ate  to  the  prejudice  of  such  creditor,  if  he  has  any  other  distinct  demand  upon  the  bank- 
rupt's estate  ;  an4  therefore  any  diminution  of  his  dividends  upon  such  distinct  debt,  occa.- 
fcioned  by  the  surety^s  standing  in  his  place,  and  receiving  dividends  upon  such  first-meur 
tloncd  debt,  must  be  made  good  to  him  by  the  surety  out  of  such  dividends.     3  Ves.  243 


equity  by  payment  subsequent  to  the  proof  of  the  holder,  until  he  has  received  20*.  in  the 
pound.  10  Ves.  414.  but  now  vide  supra.— 15.  The  debt  Qf  a  surety,  payable  after  the  is- 
suing of  a  commission  against  him,  may,  by  virfuc  of  stat.  7  Goo.  1.  c.  31.  be  proved  under 
it.  lie  will  therefore  be  discharged  from  the  debt  by  his  cerlificate,  1  T.  R.  17.— 16.  A. 
In  consideration  of  U,  10*.  7d.  received  of  B.,  undertakes  in  writing  to  make  himself  liabla 
Ibr  the  due  |>ayment  of  a  note  upon  which  C.  was  then  indebted  to  B.,  and  B.  thercitpoB 
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Commission.  93 

[•Jbj  judgment}  statute,  recognizance,  specialty,  &c.  whereof  no  execution 
or  extent  is  served,  and  executed  before  (z)  such  time  as  he  became 
bankrupt,  shall  be  relieved,  &c* 

And  every  creditor  having  security  for  his  debt,  or  having  no  security, 
ire,  or  having  made  attachment  of  the  goods  of  the  bankrupt  by  the  custom 
of  London,  or  elsewhere,  {a)    . 


coQieots  to  famish  C.  with  more  goods ;  and  then  A.,  before  the  note  was  doe,  becomes 
bankrnpt.  Held,  that  A.'*s  undertaking  was  intended  as  a  collateral  ex^gagement  only,  in 
case  C.  should  not  pay  the  note  when  due  ;  and  therefore  was  not  proveable.  Cowp.  460. 
— 17.  Debt  accraed  by  default,  after  bankruptcy  of  surety,  is  not  proyeable.  15  Ves.  286. 
-^18.  Hence,  where  a  bond  conditioned  for  the  repayment  of  money  by  a  principal  and 
turety,  has  not  been  forfeited  till  after  the  bankruptcy  of  the  surety,  the  debt  cannot  be 
proTed.  Dongl.  160. — 19.  Proof  by  acceptor  of  accommodation  bill  as  a  party  liable,  with- 
in Stat.  49  Geo.  3.  c.  121.  Rose,  40 — 20.  Proof  by  drawer  of  bill  as  a  party  liable,  within 
stat.  49  Geo.  3.  c.  121.,  from  being  first  liable  by  the  real  nature  of  the  transaction.  3  V.  & 
B.  40.-*21.  Proof  by  a  partner  as  a  party  liable,  within  stat.  49  Geo.  3.  c.  121.  3  V.  &  B. 
3f .— 22.  A.  and  B.  are  partners,  they  agree  to  dissolre  partnership,  and  B.  covenants  to  in- 
demnify A.  against  all  demands  owing  from  the  partnership.  B.  becomes  bankrupt.  A.  is 
obliged  to  pay  a  debt  owing  from  the  partnership ;  but  he  may,  if  he  pleases,  come  in  under 
B.*8  commission.  Clearly  as  the  law  stood  before  stat.  49  Geo.  3.  c.  121.  s.  8.  B.*s  certificate 
would  not  have  barred  A.*s  claim,  since  the  payment  by  him  haying  been  made  after  the 
bankruptcy,  he  could  not  have  proved  under  the  commission  :  but  that  statute  has  provi- 
ded, that  ^^  where,  at  the  time  of  issuing  the  commission,  any  person  shall  be  surety  for,  or 
he  Viable  for  any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such  person,  if  he  shall  have 
paid  the  debt^  although  he  may  have  paid  it  after  the  commission  shall  have  issued,  to  prove 
his  demand  in  respect  of  such  payment,  as  a  debt  under  the  commission ;  and  every  person 
obtaining'  bis  certificate  shall  be  discharged  of  all  demands  at  the  suit  ef  such  person,^^  &o. 
&c.  field,  fhatB.  is  discharged  under  the  statute  for  either,  1.  The  statute  contemplates 
equitable  as  well  as  legal  liability ;  if  so,  then  A.  was  surety  for  B.,  since,  though  at  law  A. 
was  liable  as  well  as  6.,  yet  in  equity  B.  was  liable  alone,  and  A.  was  surety  for  him. 

2.  Or,  the  words '^liable  for  any  debt  of  the  bankrupt,^^  are  large  enough  to  comprehend 
this  case.  2  M.  &  S.  195.  2  Rose,  47. — 23.  A  bail-bond  to  the  sheriff,  forfeited  before  the 
bankruptcy,  is  proveable.  1  Cowp.  25. — 24.  Secut^  if  not  forfeited  until  afttr  the  bank- 
ruptcy. 1  Burr.  436. — ^25.  A.  becomes  bail  for  B.  *,  A.  cannot  prove  as  a  creditor  under  a 
commisaioa  of  bankrupt  against  B.,  till  A.  has  actually  paid  the  debt ;  and  if  B.^s  act  of 
bankruptcy  be  prior  of  A.'s  paying  the  debt,  he  cannot  prove  at  all.  3  Wils.  262.  2  Blk. 
794.<»26.  Debt  and  costs  on  bail-bond  (though  increased  by  two  writs  of  error)  paid  for  a 
bankrupt  on  a  promise  of  indemnity,  are  not  covered  by  the  commission  of  banKrupt,  the 
same  not  being  paid  till  after  the  bankruptcy,  though  judgment  on  the  bail-bond  ^as  hivd 
before.  2  Blk.  794.  3  Wils.  262. — 27.  Bail  ar^  not  to  be  considered  as  saraties  for,  or  as 
liable  for  the  debt  of  a  bankrupt,  within  49  Geo.  3,  c.  121.  s.  8.  2  Mars.  192.  6  Taunt. 
329. — fi8.  The  assignee  of  a  judgment  creditor  may  prove  under  stat.  49  Geo.  3.  c.  121.  tho 
credit  arising  from  payment  since  the  bankruptcy,  of  biUs  accepted  for  bankrupt's  accout, 
modation.     1,Rose,  4.     7  Ves.  245. 

(r)  1  P.  Wms.  91. 737. 

(o)  1.  Proof  allowed  only  for  the  debt  itself,  upon  the  bankrupt's  own  security.  6  Ves. 
449.  600.,  and  see  15  Ves.  472. — 2.  On  proof  by  creditor  holding  security,  the  security  is 
never  deducted,  unless  it  be  upon  the  bankrupt's  property.     1  Hose,  76.     18  Ves.  65.<~-. 

3.  Rule  that  security  shall  be  sold  before  proof,  will  be  cautiously  relaxed  ;  and,  la 
this  respect,  the  general  benefit  of  creditors,  and  amount  of  the  debt,  are  material  circum- 
stances. 2  Rose,  63.  1  V.  &  B.  518. — 4.  Proof  allowed,  without  delivering  up  assignment 
of  premises  by  third  persons  as  sureties.  3  Mad.  373.-5.  Proof  allowable  to  full  amount 
of  third  person's  security,  though  it  exceeds  the  debt,  so  as  only  20«.  in  the  pound  is  re- 
ceived. 6  Ves.  449.  600. — 6.  Proof  allowable  to  full  amount  of  each  of  several  securities 
by  third  persons.  18  Ves.  65.-7.  Creditor's  proof  upon  retaining  property,  not  to  be  ro- 
fosed  because  thereby  enabled  to  elect  himself  assignee ;  i^he  docs  so,  he  will  be  removed, 
upon  a  prompt  application.  1  Rose,  3%4. — 8.  If  a  security  is  deposited  by  a  debtor  gene- 
rally to  indemnify  his  creditor  for  a  balance  then  due,  and  for  such  sums  of  money  as  shall 
be  advanced  to  him,  and  at  the  time  of  the  bankruptcy  of  the  debtor,  the  creditor  has  two 
demands,  the  one  proveable  under  the  commission,  and  the  other  not ;  he  may  apply  his 
fccnrity  in  the  first  place,  to  reduce  that  demand  which  is  not  proveable  under  the  commis- 
sion. Co.  Bi,  Laws,  124.  Id.  126.  6  Ves.  94.-9.  If  a  creditor  obtains  goods  from  a  bankrupt  a 
Uw  d^ys  before  lie  fails,  and  on  suspicion  that  he  was  about  to  do  so  ;  he  will  not  be  al- 
/pircd  to  retain  the  goods,  and  to  prove  for-  the  residue.    3  Bro.  46.-*"10.  Where  a  person 
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[*]If  an  execator  becomes  a  bankrupt  (6),  &e  legatee  (c)  shall  be  a 
creditor. 

So,  a  surety  for  a  bankrupt,  who  has  paid  the  debt.     R.  2Cro.  137. 
Or,  the  bail  for  a  bankrupt,  who  has  paid  the  condemnation. 


fakes  a  bill  without  the  name  of  the  party  from  whom  he  receive!  it^  it  may  be  either  as  a 


ditor  may  take  bills  at  their  amoant,  and  prove  for  deficiency.  1  Rose,  324.  1  V.  &  B. 
280.  1  Rose,  325.-12.  If  a  debtor,  by  way  of  collateral  socarity,  delivers  a  bill  of  ex* 
change  or  promissory  note  to  his  creditor,  without  his  name  appearing  upon  th«  paper,  it 
must  be  disposed  of  as  a  pledge  ;  and  the  produce  applied  to  reduce  the  debt,  the  residue 
of  the  demand  being  only  proveable  under  the  commission.  Co.  Bt.  Laws,  124.— 13.  Bill 
drawn  by  vendee^s  banker  at  three  months,  accepted  before  due,  given  by  his  order  in  pay- 
ment ;  upon  bankruptcy  of  vendee,  banker,  and  acceptor,  bill,  being  a  pledge,  must  be 
made  available  first  against  the  estates  of  the  two  last.  Cox,  194. — 14.  Sale  Of  mortgaged 
premises,  and  proof  for  deficiency,  is  provided  for  by  the  general  order  of  8th  March  1794. 
1  Rose,  444.— 15.  Sale  ordered  of  lease  not  assignable,  but  assigned  without  licence,  and 
proof  for  deficiency.  1  Rose,  432. — 16.  If  a  creditor  has  a  joint  security  from  the  bank- 
rupt and  another  person,  he  is  not  obliged  to  deliver  up  the  security ;  being  entitled  to  re- 
cover what  he  can  from  the  co-surety,  and  to  prove  the  whole  debt,  or  such  part  thereof 
as  he  has  not  received  at  the  time  of  the  bankruptcy,  and  receive  dividends  under  the 
commission  upon  the  proof,  provided  he  does  not  receive  more  than  SOt.  in  the  pound  upon 
the  whole  debt.  2  Atk.  527.  I  Atk.  109.— 17.  Sale  of  a  pledge  of  joint  property  does  not 
prevent  proof  against  the  separate  estates  of  the  bankrupts,  if  there  is  no  other  joint  pro- 
perty. 2  Mad.  262.— 18.  When  a  creditor  offers  to  prove  a  debt,  be  is  to  swear  whether  he 
has  a  security  or  not :  if  he  has  a  several  security,  and  insists  upon  proving,  he  mutt 
deliver  up  the  security  for  the  benefit  of  the  creditors  at  large.  1  Atk.  104. — 10.  Every  se- 
curity (hat  a  creditor  has  for  his  debt,  must  be  produced  at  the  time  of  his  proving,  when 
the  commissioners  wiU  mark  them  as  having  been  exhibited.  Co.  Bt.  Laws,  129.— .20^  If 
the  creditor  has  a  judgment,  he  ought  to  produce  an  office  copy  of  the  judgment  to  be  exhl- 
"bitcd  ;  for  upon  a  petition  to  have  the  proof  of  a  debt  admitted,  which  tiie  commissioners 
had  rejected,  because  the  creditor  had  not  an  office  copy  of  the  judgment  to  exhibit,  the 
petition  was  dismissed  with  costs.  Co.  Bt.  Laws,  129.  1  Atk.  83.^21.  Permission  to  a 
creditor  who  had  proved,  and  thereupon  given  up  his  security,  to  retract  his  proof,  refused. 
18  Ves.  290. — 22.  A  creditor  holding  security,  has,  with  a  view  to  the  choice  of  assignees, 
a  right  to  have  the  security  taken  at  its  value,  and  to  prove  for  the  difference.  1  Rose, 
322.-23.  If  creditors  abroad  obtain  a  priority  of  payment  out  of  the  bankrupt's  effects 
there,  by  attachment  or  other  proces&i  and  apply  to  prove  their  debts  here  ;  they  will  not 
be  permitted  to  come  in  under  the  commission  on  the  same  footing  with  the  creditors  in 
this  country,  unless  they  abandon  their  priorities  obtained  abroad.  Doug.  161.  I  H. 
Blac.  665.  Co.  Bt.  Laws,  301.  8  Ves.  82.-24.  If  a  landlord  distrains  for  arrears  of  rent, 
and  proves  his  debt  under  a  commission,  he  must  be  put  to  his  election,  to  waive  his  proof 
or  his  distress.  1  Atk.  105.  And  Lord  Hardwicke  intimated,  that  he  considered  the  land- 
lord was  not  barred  of  his  distress  by  having  proved  under  a  commission  ;  that  he  might 
waive  his  proof  after  he  had  received  a  dividend,  and  upon  refunding  the  dividend,  be 
allowed  to  resort  to  his  remedy  by  distress ;  for  a  landlord's  was  a  more  favourable  case 
than  a  common  creditor's  who  had  often  been  allowed,  upon  refunding  a  dividend,  to  bring 
an  action  at  law  for  bis  debt. — ^25.  If  a  creditor  has  obtained  an  unfair  possession  of  the 
bankrupt's  property,  his  share  of  the  dividend  may  be  retained  until  he  gives  up  the  pro- 
})erty.     3  Bro.  46, 

(b)  1.  If  the  testator's  property  cannot  be  distinguished  from  the  bankrupt's,  proof  must 
be  made  for  the  amount  doe  to  the  testator's  estate,  and  in  strictness  a  bankrupt  ought  to 
be  admitted  a  creditor,  for  that  which  he  is  entitled  to  as  executor,  against  his  own  estate  ; 
but  the  court  will  secure  the  prdperty  by  ordering  the  dividends  io  be  paid  into  court,  or  the 
bank,  subject  to  further  order.  1  Atk.  158.  2  Bro.  596.  Co.  Bt.  Laws,  138.-^2.  In  some 
cases,  a  receiver  has  been  appointed  by  petition  to  prove  against  the  bankrupt's  estate,  and 
receive  dividends.  1  Atk.  101.  Co.  Bt.  Laws,  137.  But  if  the  testator's  property  is  con- 
••iderable,  or  it  is  necessary  to  take  an  account  of  the  assets,  the  creditors  of  the  testator  naust 
proceed  by  bill.  2  Bro.  596. — 3.  Proof  by  the  bankrupt  as  executor,  allowed,  in  respect 
of  assets  exceeding  what  he  was  authorized  by  testetor  to  trade  with.  1  Buck,  202.  See 
10  Ves.  110. — 4.  If  a  bankrupt  and  another  person  are  joint  executors  of  a  creditor  of  a 
bankrupt,  and  there  is  a  suit  pending  in  the  ecclesiastical  court  as  to  the  executocshtp,  tike 
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Or,  a  debtee,  tlMWigti  the  day  of  pajment  is  not  yet  come,  (d) 
[*]So  an  executor,  though  he  has  not  a  probate  of  the  testament  before  the 
bankruptcy.     R.  3  Show.  363.     Ray.  479.  (e) 

S09  by  the  st.  7  Geo.  31.  whereas  merchants  and  traders  in  goods  often 
sell  on  credit,  and  take  bills,  bonds^  notes  payable  at  a  future  day,  all  per- 
sons  who  bare  given,  or  shall  give  credit,  on  such  securities  to  any  who  be- 
comes bankrupt,  on  a  good  and  valuable  consideration  bona  Jidt^  &c.  shall 
be  admitted  to  prove  their  debts,  &c.  and  to  have  distribution  with  a  rebate 


•olvent  ezecator  muat  proTe  againit  the  bankrnprs  estate  ;  bat  the  court  will  order  the 
dividends  to  be  paid  into  the  bank,  pending  the  contest  in  the  ecclesiastical  court.  3  Bro. 
iga.«— 5.  Proof  in  respect  of  trust  property  continued  by  the  bankrupt,  at  administratrix,  in 
trade,  aUowed.  The  bankrupts  were  the  administratrix  and  the  partners  who  survived  tes- 
tator. 2  V.  Ik  B.  414.— 6.  Where  K.  and  S.,  trustees  of  money  in  the  funds,  sold  it  out 
fior  the  benefit  of  S.,  who  died  insolvent,  and  K.  became  a  bankrupt ;  the  Lord  Chancellor 
held,  that  (he  person  interested  in  the  trust  fund,  might  prove  against  the  estate  of  K.  the 
raioe  of  the  funds  at  the  time  of  the  bankruptcy,  although  the  estate  of  S.  only  was  bene- 
iited  by  the  breach  of  trust.  3  Bro.  196. — 7.  Prodf  against  husband  of  executrix  allowed| 
be  having  admitted  assets  in  answer  to  a  bill  filed-against  them,     t  Scb.  U  Lef.  173. 

(c)  1.  If  a  legacy  be  given  to  A.,  payable  at  SI,  or  marriage,  with  interest  it  is  a  vested 
l^acy ;  and  if  the  executor  having  the  legacy  in  his  hands  becomes  a  baiUcrnpt,  the  lega- 
tee may  prove  it  under  his  commission.  2  Bro.  305. — 2.  Proof  by  l^^tee  against  the  bank- 
rupt executor,  aUowed  on  behalf  of  self  and  others,  without  previous  application  to  com- 
missieneis,  with  direction  to  pay  dividends  Into  the  bank ;  proof  by  executor  having  com- 
mitted a  dcwulartf ,  precluded.     2  Rose,  413. 

(i)  1.  Debts  not  due  at  the  time  of  the  act  of  bankruptcy  faow,  at  the  date  of  the 
commission,  by  46  Geo.  3.  c.  135.)  are  not  proveable.  2  B.  oc  P.  1.—^.  And  <he  rule 
to  decide  whether  a  debt  due  from  a  bankrupt,  accrued  before  the  bankruptcy  or 
since,  is  to  consider  whether  the  creditor  could  have  enforced  payment  before  the 
bankruptcy.  If  he  could  not,  the  debtor  is  not  discharged  by  the  certificate.  1  T.  R. 
S69.  6  Ves«  81 1. •^.  A  &ther,  being  tenant  for  life  of  an  estate,  with  remainder  to  his 
son  in  tail,  the  father  and  son  join  in  mortgaging  the  estate  for  the  debt  of  the  father.  The 
finlher  becomes  bankrupt,  and  the  mortgaged  estate  is  sold  under  the  commission.  The 
son  cannot  prore  any  debt  under  the  commission  in  respect  of  his  interest  in  the  estate, 
not  being  damnified  until  after  the  bankruptcy,  Cox,  105. — 4w  The  statute,  46  G.  3.  c.  135. 
as  a  remedial  law,  not  a  restrictive  one  ;  it  is  to  enable  those  to  prove  who  could  not  prove 
bs^bre,  not  to  impose  a  limitation  on  those  who  could.  And  therefore,  though  the  words, 
^notwithstanding  any  prior  act  of  bankruptcy,'^  are  general,  they  shall  not  be  intended  to 
■eaB,  that  wherever  there  has  been  any  act  of  bankruptcy  prior  to  the  contracting  of  the 
debt,  a  creditor  shall  only  be  admitted  to  prove  his  debt  under  the  condition  therein  im- 
posed.   2  M.  &  S.  479. 

(c)  1.  Where  the  demand  rests  in  damages,  and  cannot  be  ascertained  but  through  the 
intervention  of  a  jury,  it  cannot  be  proved  -,  thus,  for  mesne  profits,  or  a  breach  of  covenant 
to  do  any  other  act,  except  to  pay  money.  Dougl.  584.  6  T.  R.  489.  7  T.  R.  612.-*2.  If  a 
fkmand  is  partly  liquidated,  partly  not,  as  the  difference  of  price  upon  a  re -sale,  creditors 
having  a  security  may  apply  it  first  to  the  former,  then  to  the  latter,  and  may  prove  for  the 
residue.  6  Ves.  94. — 3.  If  a  demand,  in  the  nature  of  damages,  be  capable  of  being  liq* 
nidated,  and  ascertained  at  the  time  of  the  bankruptcy  taking  place,  so  that  a  creditor  can 
swear  to  the  amount,  he  may  prove  it  as  a  debt  under  the  commission.— 4.  As  in  an  action 
of  assumpsit  on  a  quantum  tntruit,  Dougl.  167.— 5.  Or  if  a  bond  be  given  to  replace  stock 
on  a  given  day,  and  the  bond  is  forfeited  before  the  bankruptcy  of  the  obligor,  it  may  be 
proved ;  and  the  amount  to  be  proved  is  the  dividends  due  before  the  bankruptcy,  and  the 
value  of  the  stock  at  the  day  the  commission  issues.  Co.  Bt*  Laws,  149*  7  Ves.  302 — 6. 
Or  if  money  be  paid  by  one  partner  to  another  (who  afterwards  becomes  bankrupt)  for  the 
pnpose  of  being  paid  over  as  his  liquidated  share  of  a  debt  to  their  joint  creditors,  and  it  is 
not  so  applied,  it  may  be  proved  by  the  solvent  partner  as  a  debt  under  the  commission.     1 

{last,  20. 7.  So  a  demand  in  trover,  if  for  a  liquidated  amount,  may  be  proved   under  a 

coouttissjon.  Dougl.  168. — 8.  Damages  liquidated  by  a  security  ;  thus,  a  note  given  upon 
compfomisin^  ao  action  for  seduction,  are  proveable.  15  Ves.  289.-^9.  Where  a  bankrupt, 
at  the  time  of  bis  bankruptcy,  is  indebted  in  an  ascertained  or  ascertainable  sum,  it  may  be 
pmved  under  the  commissionr  and  is  discharged  by  the  certificate.  3  T.  R.  539.  4  T.  R. 
gjff  .  IQ^  Equitable  demands  are  proveable.  1  Sch.  A  Lef.  48.  3  V.  &  B.  40*— 
M.  Tboiigh  the  debt  be  contracted  after  the  bankrupt  quitted  trade,  it  may  be  proved. 
iUBaym.^87.  [*103] 
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of  interest,  &c.  as  if  the  debt  was  payable  presently,  and  not  at  a  future 

day.  (/) 

[♦jCreditors  by  judgment,  statute,  recognizance,  specialty  with  penalty, 

&c.  attacbment,  or  othelr  security,  by  the  st.  21  Jac,  19.  shall  not  be  relieved 

upon  such  judgment)  &c.  but  for  a  rateable  part  of  their  just  debt,  without 

respect  to  the  penalty  contained  in  such  judgment,  statute,  recognizance, 

specialty,  &€•  21  Jac«  19. 

And  by  the  st.  21  Jac.  19.  the  commissioners  may  examine  any  upon  oath, 
or  otherwise,  for  the  discovery  of  the  truth  and  certainty  of  his  debt  forwhich 
he  seeks  relief  by  such  commission. 

But  a  mortgagee  is  not  entitled  to  relief  within  the  statutes  of  bankrupts  ; 
for  he  may  help  himself  by  his  mortgage.     Ch.  R.  466. 

So,  if  a  bankrupt  purchase  lands,  and  part  oC  the  money  is  not  paid,  the 
land  shall  be  charged  with  it.     1  Ver.  267,  G. 

Nor  a  man,  who  has  goods  pledged  to  him  for  his  money,  before  the  bank- 
ruptcy, (g) 


(/)  U  Lord  Thurlow  held,  "where  parties  had  engaged  in  writing  to  warrant  the  pay- 
ment of  a  hill  in  like  manner  as  if  they  had  endorsed  it,  that  in  order  to  cnahle  the  holder 
to  prove  his  deht  under  the  statute  of  rebate,  7  Geo.  1.  he  must  make  himself  a  creditor  by 
indorsement,  and  that  there  was  no  debt  proveable  under  the  provision  of  that  statute,  but 
what  arose  upon  the  face  of  the  instrument.  3  Bro.  614. — 2.  But  Lord  Eldon  has  since 
held,  that  a  letter  from  the  parties  upon  whom  bills  were  drawn,  undertaking  to  accept  the 
bills,  was  clearly  settled  to  be  an  acceptance  at  law  :  and  upon  the  assignees  declining  to 
try  it,  he  made  an  order  for  the  bills  to  be  proved  under  the  commission.  6  Ves.  9. — ^3.  Con* 
iingent  debts  are  not  within  the  st.  7  G.  1.  it  being  impossible  to  make  a  rebate  of  hiterest 
upon  them  according  to  the  statute,  from  the  uncertainty  whether  they  would  ever  become 
due.  Contingent  debts  are,  therefore,  in  tlie  same  situation  as  before  the  statute,  except  m 
the  case  of  particular  debts  provided  for  by  the  legislature.  2  P.  \Vms.  396.  S  Ld^  Raym. 
1646.  Str.  666.  1  Atk.  113.  3  Wils.  270 — 4.  The  statute  is  confined  to  debts,  O^r  whfch 
a  written  security  has  been  given.  2  P.  Wma.  395«  4  East,  438.  9  East,  498,  and  cases 
therein  cited. -»5»  If  a  bill  be  drawn  before  a  trader  becomes  a  bankrupt,  and  protested  af* 
terwards^  it  is  nevertheless  a  debt  proveable  under  a  commission  ;  for  it  is  dehitum  in,  jtresenti 
iolvendum  infnluro,2  Stra.  949. ;  and  cited  3  Wils.  16. — 6.  A  bond,  payable  by  instalments, 
given  in  consideration  that  the  obligee  would  marry,  and  settle  a  small  estate  upon  a  ser- 
vant maid,  and  also  maintain  a  bastard  of  the  obligor,  is  within  7  Geo.  1.  c.  31.  and  there- 
fore proveable  under  the  obligors  commission.  Cowp.  743. — 7.  By  stat.  49«  G.  3.  c.  12f. 
8.  9.  it  is  enacted,  that  all  persons  who  shall  give  credit  upon  good  and  valuable  considera- 
tion honajidty  for  any  money  whatsoever  not  due  or  payable  at  or  before  the  bankruptcy  of 
the  person  credited,  may  prove  their  debts  under  the  commission,  deducting  a  rebate  of  in- 
terest for  what  they  receive,  to  be  computed  from  the  actual  payment  thereof,  to  the  time 
such  dobts  would  become  payable,  according  to  the  terms  upon  which  the  same  were  con- 
tracted.— 8.  Money  due  upon  a  judgment  for  mesne  profits  is  not  within  sect.  9.  of  49  Geo. 
3.  c.  121.  Wightw.  16.— 9.  By  st.  19  Geo.  2.  c  32,  s.  2.  the  obligee  in  any  bottomree  or 
respondentia  bond,  and  the  assured  in  any  policy  of  insurance,  made  and  entered  into  before 
the  bankruptcy,  upon  a  good  and  valuable  consideration,  honafide^  shall  be  admitted  to 
claim  under  the  commission,  and  to  prove  his  demand,  after  the  loss  or  contingency  shall 
have  happened. — tO.  And  insurances  upon  lives  are  within  the  statute.  Dougl.  166.-— 
11.  But  a  debt,  upon  a  policy  of  insurance,  effected  during  peace,  where  the  loss  happens 
by  capture  after  the  commencement  of  hostilities,  is  not  proveable.  4  Mon.  Bt.  Laws,  App. 
13.— 12.  Agents  having  effected  policies  of  insurance  with  a  bankrupt,  may  prove,  if  the 
parties  interested  are  abroad.    Stat.  49  G.  3.  c.  121.  s.  16. 

ig)  1.  ^o  lien  upon  bankruptcy,  by  lying  in  prison,  can  be  created  after  the  first  arrett. 
2  Ves.  J.  286. — 2.  General  assignment  of  all  effects  an  act  of  bankruptcy  ;  giving,  therefore, 
no  lien.  2  Ves.  286.  But  alien,  under  a  previous  deposit  and  execution,  was  held  not  af- 
fected. 2  Ves.  2C6.  1  Ves.  k,  Beam.  518.— 3.  The  vendor  of  an  estate  has  a  lien  for  the 
purchase  money  ;  and  if  upon  a  re-sale  the  estate  proddces  less,  he  may  apply  the  proceeds 
of  the  sale,  first  in  liquidation  of  the  charc^es  of  sale,  and  then  of  the  purchase  money,  and 
prove  for  the  diflbrencc.  Co.  Bt.  Laws,  123.  6  Ves.  94 — 4.  And  where  a  person  agreed  to 
sell  some  standing  trees,  to  be  cut  and  taken  away  within  a  limited  time,  and  to  be  paid 
for  by  instalments  on  fixed  days  ;  and  the  vendee  cut  and  took  away  part,  but  not  the 
V  hole  of  tho  trees,  within  the  limited  time  ;  the  retidor  was  held,  apou  the  hankruptcy 
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f  *}Nor  a  man,  who  lends  mopej  to  a  bankropt  after  hrs  bankruptcy,  And 
a  cotninission  apaiast  bim,  though  without  notice  of  it.  Per  2  Com.  Raw- 
Knsoncont.  3  Ven  157.  161.  (A) 


of  ttie  reodee,  to  have  a  lien  upon  the  remainder;  and  to  he  entitled  to  prove  tot  tho 
amount  of    tl^e  trees  taken  awa/.     3  Mo.     Bt*  Lawi,   Appendiz,    16.*«-6.   Upon  th* 
haakrnplcy  ofUic  purchaser  of  a  chattel,  Tii.   timber  felUd,  whether  the  yendor  hai  a 
lien,  and  aamj  prove  the  deadencj,  fnore.     IS  Ve».  379;^.6.  Judgment  cieditort  have  no 
lien  upon    landa  articled   to  be  aold   before  a  bankruptcy,   the  conreyance  to  which 
fematns  nnexecated  at  the   bankruptcr.     S  RotOi   lOi. — 7.     4  tpecialtT  creditor  hat 
the  same  right,  under  the  bankruptty  or  the  heir  of  the  debtor,  at  if  he  had  not  beeomo 
bankrapt ;  and  may,    therefore,  fbUow  the  real  attett,  or  their  specific  prodace,  in  tha 
hnds  of  the  assi^ees.    The  subject  beinf  tmall,  relief  was  given  on  petition.    6  Ves.  449« 
^8.  Deposit  of  a  mortgage  and  bond  by  the  mortgagee,  without  notioe  to  the  aiortgagor. 
Th^  mortgagee  becombg  bankrupt,  his  assignees  were  decrsed  to  assign  accordingly.  9  Vet. 
411. — ^9.  In  aa  action  on  a  promissory  netoj  the  plaintiff  betiame  bankrapt  i  the  assignaea 
-gave  the  delendust  notice,  after  judgment,  not  to  pay  the  debt  recovered  to  any  but  their 
order ;  the  attorney  sued  out  a  »ci,fa*  in  the  name  of  the  bankrupt,  the  note  having  been 
deposited  triifa  him  since  the  beginning  of  the  action,  to  secure  a  debt  due  from  the  bank* 
iQpt.    A  rule  to  set  aside  the  Mi.  fa.  was  discharged.    S  Anst.  577.— 10.  Ifaoandle- 
maker  or  maltster  forfeit  the  single  duties,  and  then  become  a  bankrupt,  and  U  coavleted 
after  the  assignment  of  his  estatet  the  double  duties  may  be  distrained  for  on  the  caadletf 
malt,  utenails  and  materials,  in  the  hands  of  the  assignees.    Dongl.  4il.— -11.  Stock  te- 
eured  by  bond,  and  the  collateral  securities  of  real  estate,  to  be  replaced  at  the  end  of 
three  years;  and  in  the  meantime,  the  dividends  to  be  paid  as  they  accrued  due.    The 
dividends  are  not  paid.     Afterwards,  and  before  the  eapiration  of  the  three  years,  the  ob- 
ligor becomes  a  bankrupt.    Held,  that  the  obligee  was  entitled  to  have  the  proceeds  of  tha 
sale  of  the  real  estate  immediately  laid  oat  in  the  purchase  of  stock,  without  waiting  tha 
expiration  of  the  three  years.     1  Buck,  188.^13.  A  packer  is  entitled  to  retain  goods  seat 
him  to  pack  and  press^  against  a  demand  made  for  them  by  the  astlgneet  of  a  bankmpf, 
nolil  he  is  paid  the  price  of  packing,  and  any  other  debt  due  to  him  from  the  bankrupt.    1 
Atk.  SS8. 

(A)  1.  Where  a  verdict  for  damages   it  obtained  bofore,  but  judgment  is  tigntd  aft«t 
bankruptcy,  the  demand  is  not  proveable.     16  Ves.  256.     14  £ast,    197.     3M.  ft  S<  70* 
<— S.  Where  judgment  in  an  action  upon  the  case,  it  obtained  after  the  bankruptcy^  tha 
costs  are  not  pioveable.    3  Wils.  S70.     1  Atk.  140.    3  WUs.  «70.     1 1  Yes.  653.  %  N  .R. 
191.  n.    14  East,  210.    2  M.  ft  3. 70.  accord.     1  H^  B.  29^     1  H.  B.  29,  contra*    fiee  % 
N.  R.  190.    2Str.   llOS.    Cowp.  138. — 3.  Where  judgment  m  an  action  for  a  debt  com- 
amiced  beibre,  is  riven  after  bankruptcy,  the  costs,  etmme  HwhU^  are  not  proveable.    2 
Mont,  note  3  C— Cases  that  tiiey  are  pfoveablo,  aro,  Str.  1196.     1  Wils.  41.     14Eatt| 
«0.    2  Blk.  1317.    2  Bro.  697.     1  H.  B.  29.-Case  Oiat  they  are  not  proveable,  is  Anoa. 
1  Atk.  140  ;  said  in  Burr,  2446,  to  have  beon  over  ruled  ;  see  1 1  Ves.  650.— 4.  The  rult, 
however,   has  been  laid  down,   that  costs  hav«  relation  to  the  judgment ;  and  therefore^ 
that  if  a  judgment  may  be  proved  under  a  commission  of  bankruptcy,  so  may  the  costs.    2 
T.  R.  261.— 6.  And  dearly,  if  a  party  become  bankrupt  after  final  judgment  is  turned 
tgaiBtthim,  the  cottt  are  proveable.     2  T.  R.  261.     11  Ves.   647.-6.  If  the  plaintiff,  af- 
ter aveidictionnd  for  the  defendafit,  but  before  judgment  signed,  become  bankrupt,  tha 
eotitare  not  proveable  under  the  commission.  1  Mars.  346.    6  Taunt.  240,  778<-.^.  flo^ 
the  cotU  of  a  nonsuit  before  bankruptcy,  not  taxed  till  after,  are  not  eommt  MtmhU  provea- 
ble.    1  Mont.  180.  1  Mars.  346.  S  Taunt.  347,  having,  tcmMs,  over  ruled  1  B.  ft  P.  134  ; 
and  5  T.  R.  365. having  been  decided  upon  Cowp.  i%.  a  ease  doubtful,  and  not  applica- 
ble.-*^. If  an  action  be  commenced  after  the  bankruptcy,  for  the  recovery  of  a  debt  prove- 
able under  the  commission,  and  judgment  be  recovered  against  the  bankrupt,  the  costs  aro 
not  noreabU.    Sir.   Il94.    1  Wils.  41.     11  Vet.  659.    Cowp.  138.    2  N.  R.  190.^9. 
Thecoett  of  a  writ  of  error,  brought  upon  a  judmnent  the  cottt  of  which  are  proveable  an* 
derthe  commission,  are  also  proveable.    6  T.  R.  282.    Str.    1196.— 10.  llie  costsof  a 
so>e/ecfe«  to  revive  a  judgment,  or  of  affirmance  on  a  writ  of  error,  are  a  debt  by  relation 
hm^  to  the  time  of  that  judgment ;  and  are  therefore  proveable  under  the  defendant's  com- 
I,  if  the  judgment  itself  can  be  proved.    6  T.  R.  282.— 11.  Ii;  after  judgment  in  a#- 


niipiifjiii  de£u>lt,  and  inquiry  exec utf^^deffiuidant become  bankrupt,  and  final  judgment 
it  s«spei&d  hy  an  inuinction  dissolved  after  baLknq»tcy,  cottt,  when  taxed,  are  proveable. 
3B«ar«,*-.12.  If  an  action  isbroojtht  against  a  baajctupt  as  executor  after  the  comnus- 
«oii*aadhaiiwuf»<»atsof  suU  by  a  ftJsc  plea,  the  cottt  afo  not  proveable  under  the  com- 
miiiiionr  8  Burr- 1368.— 13.  Cottt  upon  petition  ordered  before,  but  taxed  after  the  bank- 
laptcv  are  not  pwreable.  §ooke,  192— 14.  The  Costs  of  a  suit  in  chancery  directed  to 
l?Sd?y  ^^ard  made  befori  the  bankruptcy,  but  not  taxed  until  afterwards,  are 
S«reabie  %  East,  318.^15.  A  bond  CaH*  w^^mnt  of  attorney),  giya  ^y^;>|»2j™P^ 
\0t.  If.  13  .  I         J 


9g  BANKRUPT. 

[*]So  a  man,  wbo  has  an  execofion,  ot  an  extent  served  ot  executed  upon 
the  lands  or  goods  of  a  bankrupt,  .before  he  becomes  bankrupt,  needs  no  re^ 
lief  by  a  commission  of  bankruptcy.  Semb.  perst.  21  Jac.  19.  Vide  posty 
^D  90.) 

So  a  man  who  has  a  bond  from  A.  with  condition,  that  his  executors  pay 
400/.  to  B.  if  (t)  she  survive  two  months  after  his  decease,  shall  [*]nothave 


&(^6r  his  iMoirapicj^  in  ord^r  to  obtain  bis  liberty,  extinguishes  the  original  debt  a^nied 
before  the  bankruptcy,   and  creates  a  new=  one,  which  cannot  be  proved  under  the  cqib- 
mission.     1  T.  R.  716.— 16.  If  a  bond  is  given  with  a  pena^/y,  and  there  is  a  farfetiwri  of 
the  penalty  at  law  before  the  bankruptcy,  the  bond  may  be  prored  ttnder  a  oomlkiiatfion* 
At  it  a  tklJier  gives  a   bond  to  his  intended  son*in*law,  on  the  marriage  of  his  danahter,  to 
pay  a  sum  of  mone)r  after  his  death,  and  interest  upon  particular  days  daring  his  life,  and 
there  is  a  breach  of  the  conditioa  of  the  bond  by  non-payment  of  interest,  and  the  father  be- 
comes a  bankrupt,'  such  bond  may  be  proved  under  a  commission  ;  for  it  is  a  legal  debt  at 
the  time  of  the  bankruptcy  -by  the  breach  of  the  condition,  and  not  depending  upon  c<m<* 
tingency.    Daviei,  590.     1  Atk.  116. — 17.  And  it  seems  that  if  the  airean  of  the  interest 
be  accepted  after  the  forfeiture,  it  is  not  a  waiver  of  the  forfeiture,  and  the  bond  will  be 
l^roTeable  under  a  commission.    See   1  Atk.  1 18.— 18.  So,  where  a  bond  is  given  by  a 
Busband  to  pay  a  sum  of  money  in  his  lifetime  to  tmsteesi,  to  be  laid  eut  upon  the  trusts 
mentioned  in  the  marriage  articles,  and  the  husband  afterwards  conlesees  a  judgment  upon 
the  bond  ;  if  the  husband  becomes  a  bankrupt,  this  debt  may  be  prored  under  his  commis* 
aion..  Cov'Bt.  Laws,  SIS^^^IO*  And  note,  that  a  bond  b  forfisited  by  breach  of  any  one 
ef  its  conditions  (where  there  are  sereral),  and  therefore  proveable.    2  Rxmo,  416.— 20.  If 
a  bond  be  i>ayabie  upon  demand,   and  interest  has  been  paid  upon  it,  but  no  demand  of 
payment  has  been  made,  it  may  be  proved  under  a  commission.    Co.  Bt.  Laws,  146.«-S1« 
A  bond  given- to  replace  stock  by  a  given  day,  forfoited  before  the  bankruptcy,  i9  prove« 
able.     Co.4Bt.  Laws,  149. — ^22.  If  not  forfeited  before  the  bankruptcy,  it  is  not  proveable. 
8  Ves.  334.«-2S.  Bond  to  secure  a  re-transfer  of  itock.  and  payment  of  dividends  in  the 
jneantime;  bankruptcy  after  the  day  mentioned  ;  proof  admitted  for  amount  of  dividends 
due  be(^re  bankruptcy,  and  value  of  the  stock  at  the  date  of  the  commission.    7  Ves.  301. 
— 24.  Proof  allowed  for  money  lent  upon  parol  engagement  (failing  by  bankruptcy)  to  give 
security  to  replace  stock  upon  a  given  day.    9  Ves.  1I5.*»25.  If  an  annuity  is  secured 
hy  covenant,  and  bond   forfeited  by  non-payment  before  tho  bankruptcy,  the  creditor  may 
proTe,  or  proceed  at  law  for  a  breach  of  covenant.    7  Vin.  71.     Dougl.  9S.    lOVos.  351. 
1  Atk.  251.     Ibid.     1  Bid.  268.    Seau,  if  not  forfeited.    2  Blk.  1 106.    See  now  the  statute, 
^fi/ra.'— 26.  But  annuity  bond  considered  not  forfeited,  where  an  acceptance  had  been  taken 
lew  arrears.'    6  Ves.  708.    See  l>ougl.  5I9..^27.  Accordingly,  ralue  set  upon  annuity  se- 
cured by  bond,  penalty  being  forfeited.     14  Ves.  574. — 28.  A  testator,  to  whom  a  bank* 


punctually  pay  the  same,  then  after  the  decease  of  the  sister  he  was  to  pay  200/.,  the  re- 
sidue, to  the  executrix.  The  payments  had  been  several  times  in  anear,  but  had  been  af- 
terwards paid,  and  the  sister's  reoeipt  taken  for  them.    Upoa  petition,  the  Lord  Chancellor 

admitted  the  executrix  to  proTo  the  1,200/.  for  the  benefit  of  the  sister.    2  Bro.  609 ^29. 

And  where  a  debt  was  fotpren  by  a  testator,  upon  condition  that  the  debtor  should  pay  an 
annuity  to  his  sister  ;  but  if  he  failed  at  any  Ume  in  doing  so  by  two  months,  the  exeeo- 
tnx  was  to  call  ra  the  whole  debt ;  and  default  was  made  in  the  payment  of  the  annuity, 
and  the  debtor  became  a  bankrupt;  the  Lord  Chancellor  ordered,  that  the  executrix 
■honhi  prove  the  debt.    2  Bro.  609. 


Siit!^*^*  i*"'?"?^''^'  ^  Mt  proveable.     2  P.  Wms.  3967-4.  So  a  contract  toreplico 
stock  upon  demand,  if  no  demand,  is  not  ^veable.    8  Ves.  337...5.  So  in  the  case  of  a    . 
covenant  m  a  marriage  settUmeat  to  tramfer  stock  upon  one  month's  notice  into  trus- 


W  namevirtth  l.aT.  to  teMt^  to  fort.»  notice  daring  coT.i»ntor?.  Uf.  ,  proof  i 

^:.-L^V^.'     .   *j*  ?•  "«— »-,S<»in  Uiaf  df*  corenant  withu  MT«n  year.,  „. 
«m  radwit-to  eoarej  lamb  «f  a  given  valae ;  bankraptcy  aA.r  seT«i  y«an,  bat  no  raaiMet: 

Erf^'iT.''::!!^'!*-?"'"!?*  *«^««  ^.  P*"*"/.  •  Ve*  S3S.-7.  80  a  attract  to  2™ 


re- 

or 


man 


ether's  debt  upon  notice  ;  if  no  netice,  it  act  pioveable.     14  Vet.   189.^8.  And  ifa  «.«» 
becomes  baUfor  MOtlter,  and  before  he  is  ftud  it  made  a  bankrvpt ;  or  if  ia  the  case  of 

[*106][*107] 
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distribution  yithin  the  st.  7  Geo.  31.  for  perhaps  the  money  will  never  be 
due.  Adm.  in  B.  R.  and  afterwards  affirmed  in  error,  Trin#  3  Geo.  2. 
Sparks  and  Tally  (k)  (reported  2d  Ld.  Ray.  1646,  1670.  (/)  j  Vide  Sel- 
fridge  r.  Gill,  4  Mass.  Rep.  96.  \ 

■*"  '     ''  ■  ■■■  —  ■^■11  ■■■■^— —       II        ■  ■    —^^^—i ^^^M^— H 

haiiia  error,   before  jadgment  ia   aiSrmed ;    th«  dobt  h  contiagont  at  the  time  of  tha 
bankruptcy,  and  cannot  be  proved  aader  a  comnuasion  against  the  surety.     2  Stra.   1043. 
Vide  sapra. — 9.  So  where  the  coQliagency  upon  which  jt^gment  is  to  be  entered  up,  under 
a  pjwcr  of  H«t(>rney,  does  not  happen  until  aftar  the  bankruptcy,  the  debt  is  not  proreable. 
6  r.  rl.  3.^5 — \0.  A  note  Ts  sent  to  a  banlcor  with  a  letter,  stating' it  to  he  a  security,  and 
to  {>2  rielivercd  to  the  payee   upon  a   contin^eocy  ;  no  cause   of  action  accrues  until  tii« 
ere nt  has  happened.     2  Stark  232.— >11.  Cue  haymg only  a  cause' of  action  cannot  proTe  ; 
hec%u$e  the  damages  that  may  be  given  are  considered   merely  aj  contingent.     8  Yes.  335. 
— i^.   Vhertfore,  if  a   lessee  ploughs  up  meadow  ground,  for  ;vhich  he  it  bound  to  pay  the 
lessor  a  certain  sum  of  uioney,  as  a  penalty ;  that  penalty  cannot  be  proved  as  a  debt  ua* 
der  the  comoussion  ;  or  if  a  man  bo  bound  in  an  obligation,  in  a  certain  sum  to  perfoia  eor- 
enantt,  and  the  obligoi,  before  he  becomes  a  bankrupt,  breaks  thote  covenants,  the  obligee 
jcannot  prove  (bis  as  a  debt  under   the  commission.     Co.  Bt.  Laws,   192.     3  Wils.  270.-« 
11.   Bat  if  there  be  a  legal  debt,  though  liable  to  be  defeated  afterwards  on  a  contingency, 
it  may  be  proved -under   a  commission.     8  T.  R.  389.'>i— H«  And  in  the  case  of  a  legacy 
payable  at  twenty-one  or  marriage,  it  is  a  vested  legacy  and  may  be  proved  under  a  com- 
missioa  against  a  bankrupt  executor.     2  Bro.  305. — 15.  A  judgment  at  law,  with  a  de- 
feasance, is  a  debt,  notwithstanding  the  defeazance,  and  may  be  profed  under  a  commia- 
siott.     1  Atk.  117. 

(Jt)  1.  A.  purchases  an  annuity  of  B.,  secured  upon  lands  in  fee- simple,  falsely  repre- 
seiytedtobe   of  equal   value   with  the  annuity,   and  under  that  representation,  not  enroll- 
ed.    Upon  a  petition  to  prove  for  the   value  of  the  annuity,  the  Cbancellpr  gave  liberty  to 
prove,  without  prejudice  to  a  bill,  reserving  dividends.     1  Rose,  308.— 2.  A  bond,  although 
it  is  not  assignable  at  law,  may  be  proved  by  the  assignee  under  the  commisnibn  ;  the  as- 
sigaor^  however,  must  join  in  the  deposition   that  he  hath  not  received  the  debt,  or  any 
part  thereof,  or  any  security  or  satisfaction  for  the  same.  Co.  BU  Laws,  146.— 3.  The  drawer 
ef  a  bill  accepted  before,  but  dishonoured  after  his  bankruptcy,  is  discharged  by  his  certifi- 
cate*   7  East,  436.     3  Smith,  441.— 4.  The  discounter  of  a  bill,  without  the  bankrupt^! 
name,  may,  or  may  not  prove,  according  as  he  took  the  bill  as  a  pledge,  or  as  a  purchase  ; 
ia  the  former  case,  he  may  ;  in  the  latter,  not.     12  Mod.  241.     Com.  67.     1  Ld.  Rd.  442. 
SVes.  368.     10  Ves.  206. — 5.  Guaranty  of  a  bill  expressly,  as  if  surety  had  indorsed  it  ; 
bill  due  after  bankruptcy  ;  zft>  proof.     15  Ves.  288.-6.  The  holder  of  notes  not  negotiable, 
having  received  them  from  an  intermediate  person,  cannot  prove  them  M.&  ^^^^  against  the 
maker.     2  Roee,  225.  1  Buck.  31 — 7.  The  indorsee  of  a  bill  assigned  since  the  bankruptcy, 
can  only  prove,  as  indorscr  could,  at  the  time  of  the  bankruptcy.     Cox,  423. — 8.  Petition 
by  assignor  of  a  bill,  writing  over  payee's  blank  indorsement  "pay  to  A.,"  andiaking  up 
bill  upon  acceptor's  bankruptcy,  to  prove,  dismissed  with  the  offer  of  a  case.     1  Rose,  20. 
—41.  The  holder  of  the  cash  notes  of  a  bankrupt,  though  issued  and  dated  before  the  bank- 
ruptcy, cannot  prove  under  the  commission,  or  set  them  off  against  a  demand  due  from  him 
to  the  bankrupt,  without  proof  that  he  took  them  before  the  bankruptcy.    6  T.  R.  57.^1<K 
If  the  acceptor,  or  other  party  tea  bill  become  bankrupt,  and  th^  indorser  is  obli|^  to 
take  it  up  in  consequence  of  the  bankruptcy,  he  may  prove  the  bill  under  the  commission 
againet  the  acceptor,  although  it  was  not  taken  up  till  after  .the  commission  was  issued*    Ce* 
bL  Laws,  165.     1  Atk.  123.    7  T.  R.  665.     1  H.  Bl.  640.  3  East,  72.  177.    2  New  Rep. 
laO.     3  Ves.  304.  accord.    4T.   R.  714.   contra.— II.  Where  the  indorser  of  a  bill  of  ex- 
change .became  bankrupt,  and  the  holder  proved  the  amount  under  the  commission,  and 
afterwards  received  a  composition  from  the  acceptor  in  discharge  of  the  debt,  without  the 
consent  of  the  assignees  of  the  indorser  ;  it  was  held,  that  the  holder  of  the  bill  had  therebj 
dtscfaaned  the  estate  of  the  indorser,  and  that  the  proof  of  his  debt  should  be  expunged.    3 

BrkI.     Cooke,  155 12.  If  the  acceptor  of  a  bill  of  exchange,  for  the  accommodation  of 

the  dimwer,  la  obliged  to  pay  the  amount,  he  may  prove  the  debt  under  a  subsequent  con*- 
mission  against  the  drawer,  although  he  has  not  received  any  security  ;  but  if  he  is  not 
QhUcedto  nay  the  amount  untU  after  the  bankruptcy  of  the  drawer,  he  (Wnnot  prove  the 
nmSmtuSer  the  commUsion.  1  Atk.  122.  3  Wils.  13.  346.  528.  7  T.  R.  364.-13. 
And  a  oarol  pramise  to  indemnify  the  acceptor  frwn  all  costs  and  damages  to  wiuch  be  maf 
beput^ioi,  .  of  the  acceptance ;  or^a  wiitten  undertaJdng^jlo  Paj^^t^'H  whe^^^j, 

13.52S.  [ 

SSf^!L12S£I^e.;VnT;^^^^^  bankrnpt,each  miy  prove  the  other's  accep- 

r^*   ^/hl;   commission,  though  the  acceptances  of  neither  be  due  at  the  tune  of  such 
taS^^/  **2  aSl  5W     7  T?&,  665  .-Is!  If  two  trader,  hafing  «chaiW»4  ^t^ 


100  ^"  BANKRUPT. 

..  ees,  one  becomes  banknipt,  whemipoa  the  other  !s  obliged  to  pay  (he  acceptances'  o^  both, 
iindthe  bankrupt  obtains  his  cortiiicate  )  the  other  cannot  recover  from  htm  any  of  the 

,  money  so  paid ;  for,  as  to  his  own  acceptances,  he  is  boand  to  provide  for  them ;  and  asto 
the  others,  they  Irere  proreable  under  his  commission  ;  aod  it  is  immaterial  whether  (he 
aoceptances  exchanged  be  the  acceptances  of  the  parties  themselves^  or  of  other  persons. 
7  T.  R.  565.  3  East,  79.^16.  Proof  by  bankers  upon  bills  remitted  upon  banking  account, 
they  discharging  their  own  acceptances.  8  Ves.  531.-^17.  Cross  paper  between  two 
houses,  both  become  bankrupt ;  v  between  the  two  estates,  no  proof  ran  be  made  in  res-* 
pect  of  the  bad  paper,  or  the  excess  of  damage  eventnally  sustained  upon  that  account. 
4  Ves.  373.— 18.  Cross  paper  dishonoured  upon  each  side,  both  parties  being  bankrupt ;  as 
between  the  two  estates  the  proof  was  confined  to  (he  cash  balance,  without  regard  to  the 
dishonoured  bills.  5*Ves.  833.-.-19.  Defendant  draws  a  bill  of  exchange  ou  the  plaintiffs, 
payable  to  the  defendant's  own  order  ;  plaintiffs,  on  his  request,  and  on  promise  to  indem- 
nify them,  accept  the  bill,  which  falling  duo  after  defendant  becomes  bankrupt,  they  pay  to 
avoid  a  suit.  This  debt  is  not  proveable.  3  Wils.  347.  d^S*.  2  Blk.  839—30.  If  (he 
bolder  of  a  bill  of  exchange  give  time  to,  or  take  security  from,  the  acceptor,  or  neglect  to 
give  notice  of  non-acceptance  or  non-payment,  he  discharges  the  drawer  and  indorsers,  un- 
less the  acceptor  hf^d  no  effects  in  his  hands ;  in  which  case  the  drawer  cannot  be  injured  by^ 
the  want  of  notice,  and  the  bill  may  be  proved  under  his  commission.  Co.  Bt.  Laws,  168.— 
SI.  A .  mid  B.  interchaqgeably  accept  accommodation  bills.  B.^s  bills  am  discounted  with 
C*«  who,  upoi)  their  becoming  due,  agrees  to  renew  them  ;  but  A.  having  fallen  into  dis- 
credit, C,  dpe?  not  take  his  name  to  the  bills,  but  draws  for  the  amount  on  B.  only  ;  before 
these  new  bills  become  due,  A.  becomes  bankrupt.  Semble^  that  B.  might  have  proved  the 
bills  under  A.'^s  commission,  thie  being  a  payment  as  it  were  of  those  bills.  B.  having  ar- 
rested A.  for  the  amount  of  the  bills  paid  to  C*  af(er  A*  obtained  his  certificate,  the  court 
discharged  A.  on  common  bail.  2  Smith,  36.—^.  If  an  acceptance,  for  the  accommodation 

'  for  the  drawer  of  a  bill,  be  given  before,  and  renewed  after  be  has  committed  an  act  of  bank- 
ynptcy,  such  renewal  is  a  coiitinuation  of  the  same  suretyship  ;  and  therefore,  if  a  commis« 
lion  of  bankruptcT  be  iasued  against  the  drawer,  and  the  acceptor  afterwards  pay  the  bill, 
he  will  be  entitled  to  prove  the  amount  under  such  cpnunission ;  though,  before  the  renewal 
of  the  acceptance,  he  had  notice  of  such  act  of  bankruptcy  having  been  committed.  13  East, 
427 — ^23,  Bakers  residing  at  different  places,  mutually  agreed  to  retom  each  other^s  notes 
weekly,  together  with  those  of  cer(ain  other  houses,  and  ?the  deficiency,  if  any,  wa»  to  be 
made  up  by  the  one  in  advance  drawing  a  bill  in  fiivour  of  the  other,  at  a  certain  date.  The 
one  in  advance  is,  from  the  receipt  of  the  notes,  Indebted  to  the  other  in  the  excess,  whiek 
•2  V  "  *^|j?^*rg«4  by  his  subsequent  bankruptcy,  notwithstanding  a  neglect  to  give  the  bill. 
SStastfOOS — Z4.  ffabillbe  made  payable  to  a  fictitious  payee,  a  dana  ^s  holder  for 
mTaluable  consideration  may  prove  it  under  a  commission  against  the  indorser.     3  Bro. 

•  «*  tt  «  «  ^*'  ^'^  •  and-sce  3  T.  R.  174.  Ibid.  182.  481.  1  H.  81.  313.  Ibid.  569. 
2  H.  B.  288.*-2o.  Where  a  person  had  accommodated  another,  who  afterwards  becaoM 

•  bankrupt,  by  accepting  a  bill  of  excjianee,  or  by  drawing  and  lending  him  a  promis- 
sory note,  and  had  received  as  a  security  a  bill  of  exchange  or  promissory  note,  upon  which 
the  bankrupt's  name  appeared  ;  it  was  formerly  the  rule  to  permit  the  person  hoidk^  the 
counter-paper  to  prove  it  unfler  the  commission.  Co.  Bt.  Laws,  157.  Ibid.  160.— S6.  But 
the  dividends  were  rcservcdi  until  it  appeared  to  what  extent  he  had  been  damnified,  and 
Wlie«^er  he  h^d  exonerated  the  bankrupt's  estate  from  his  own  paper.  Co.  Bt.  Laws,  162.— 
wK^S'^'^u  >''*¥**'*/*  ^"^^  «»^  Pflrfmare,  Co.  Bt.  Laws,  161,  it  was  donbtcd 
i!H       L-      P"^^*  ^°^^*  to  have  been  permitted  before  the  party  applying  to  prove  bad  (a- 

^«?..^' f  \"  P*?P'''\«  P/*^.  ^^"^  ^'^^f'"*^  ^'^^^  'f  ^«  ^^r^  suretjr*iii  a  bond  ;  and  that  it 
W«i?i8  now  to  be  the  settled  rqle,  that  the  surety  cljiiming  tq  come  in  as  a  creditor  must,  be- 
ftw  hecan  be  Permitted  to  prove,  take  up  his  own  bilh,  or  exonerate  the  bankrupt's  estate 
dS?oi^L*l!,'5!i^  u'Tu^-  Cross  bUl  of  another,  given  by  payees  to  acceptor  for  acoommo- 
2^^!?,  li  t  ^/*  ^^  them,  considered  as  securify  ;  hence,  having  paid  his  acccplancc  be- 
S!^  K  #  *iL"P*''^;  ^'l^"^^?  to  prove.  3  Mad.  1 17.-20.  Proof  by  (he  owner  of  a  loet  bill 
aiioweia,  Dut  the  most  extensive  indemnily  to  be  .^ettlcd  l.y  commi^bioncrs,  required.  6  Ves. 
•wrilS^^^^iL-^  award  be  madebcfore  bankruptcy,  i(  creates  a  debt  at  law  which  may  be 
^^ n^^^^!^'*"^'"'''  ^^^f^fo'-e.  where  a  tradc^r  was  taken  np  on  an  attachment,^ 
&^iSld2Lh;f^!7^!^^  ""^  ^''^'Vc"^  ^^-^"^  ^  bankrupt,  and  obtSiucd  his  certificate 
SaJToSS^^I^^n^J'^^  ^.^*'-    »^^2.-3l.   AnappJcnlice  m.^  prove  for  tht.  pre' 

14?^    stilt  Slr^  P"'*  '■^'^^^  ""^«  ^'^^^'  "^^^  >vith  (he  master.   I  Atk. 

i«m^of  the  bJSfr^^^^  dually  recommended  to  creditors,  to  allow  the  apprentice  a  gros. 
S^r:^t*rfhi^,^^^^^^^^  <o  anoVSer  masteffoc 

debted  a»  ove«««r     ivl.  o??     *?'  ,r  °^  ^^  ^^^^  P**^**^  to  which  the  bankrupt  was  in- 

itint  of  tho^^^^^                                       '^  ^^".«<^^°^  '>^  »a^"  l>*^come  a  bankrupt,  an  Inbab- 
iiMioimo  parish  may  provo  under  the  commiMmn   ft,r  v,;.«.-.if  «„j  4U **  V.i.^ 


SB    WiiMA  *w^m»  •-Ti  •  1  ''\"^»»  "*»^  rcccivea  any  security  or  satisfaction.     1  Itk.  1 1 1 .— 

lW--3rp^J^Z!?°""*°".'*?*"*''^»"'  collector, hould  prove.    Co    B..  Law., 

[*Twj  '****     '^'^  "*'  '»  chanceiy  for  p«ymcat.    »  Rom,  19S.^ 
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97.  SdMolHttv^y  fcr  ihB  edocation  of  the  baakniprt  son  was  payable  half-yearly ;  tiM 
teakraptey  took  place  a  fr  w  days  before  the  end  of  the  half-year.  The  debt  is  not  {mtoto- 
ibte,  4  East,  438——^.  Money  paid  to  the  aatigaeeB  of  a  bankrupt  at  lachi  under  a  miw 
tul  enor  and  mlatake  of  fact,  may  be  lecorered  back,  and  the  payer  caaaot,  and  therefore 
atednoi  proY«  it  under  the  eoamission  ;  it  never  was  a  debt  due  from  the  bankrapt^i  ea- 
lOi.  %  T.  R.  645. — 39.  Proof  by  the  banker  to  the  commisiionen*  eitate,  himself  a  bank* 
twfk^  wiU  not  be  allowed^  until  fint  estate  has  been  satisfied  the  sums  received  by  banker. 
19  Vet.  «et;  S  Rose,  74.  3  V.  J^  B.  130,^-40.  BonmJUU  holder  of  an  unttamped  bUl  trill 
not  be  allowed  to  pvove,  thoufh  the  fiict  that  the  bill  was  drawn  in  England,  appears  only 
frsss  bankrupt's  eaamination.   1  Rose,  68.  -*.4 1 .  Proof  of  a  debt  barred  by  the  statute  of  lim  • 


wiH  not  be  allowed  ;  and  if  admitted,  will  be  expunged*  15  Ves.  479. 9  Rose,  945. 
An  illegal  demand  is  not  proreable  :  as  one  tainted  with  usury.  1  Atk.  1S5. 9  Ves. 
499.  9  Vet.  84.  Cooke,  187.~»43.  A  creditor  baring  discounted  a  note>  may  prore  its  whole 
amount.  Bat  onamimioiiers  hare  established  a  rule,  (which  Lord  Haidwicke  approred  oQ 
not  to  allow  interest,  unlets  it  is  expressed  in  the  body  of  the  instrument-  I  Atk.  150. — 
44.  An  assigaee  or  Indorsee  of  a  bankrupt's  notes,  bought  in  at  lOr.  in  the  pound,  may 
prove  aad  reo^Te  dividends  for  their  full  amount.  1  P.  Wms.  789. — 45.  Payment  of  part 
beiore  ttie  tiote  of  proving,  limits  the  proof  to  the  residue.— 46.  But,  notwithstanding  part 
payment  aOerpfoei^  creditor  may  receive  dividends  upon  the  whole  bill,  so  as  they  do  not 

exceed  Sar.     i  Atk.  106.  109.    3  Ves.  113.  accord.    3  P.  Wms.  407.    Ibid.  89,  contra 

47«  So,  ^vidends  dedared  upon  a  bUl,  though  not  received,  must  be  deducted  from  indon* 
«i*s  proof  under  another  commission.    6  Ves.   644.«— 48.  At  the  time  of  commission  issued 
against  A.  by  indorsee  and  disoounter  for  C.  of  A.  aad  B.^s  acceptance,  the  debt  was  re- 
duced by  D.'s  payments  upon  account ;  Indorsee  was  allowed  to  prove  for  the  whole  debt, 
and  held  a  trustee  lor  C  as  to  the  excess.     I  Rose,10.««-49.  If  bills  are  proved  under  a  com* 
nrissien,  aadacoepted  as  a  security,  by  a  person  who  discounted  them  for  the  bankrupt,  or 
took  them  as  a  security  fiv  a  general  balance,  or  for  a  debt  exceeding  their  amount,  and  any 
of  vsxh  biXb  are  aflerwards  duly  honoured,  or  in  any  way  fully  satisfied,  they  must  be  de- 
ducted tnm  the  proof,  aad  the  future  dividends  made  only  upon  the  residue  of  the  debt. 
Co.  Bt  Laws,  156i*-50.  So,  if  bills  of  exchange  have  been  given  as  a  security  for  a  general 
balance,  or  ibr  a  debt  exceeding  their  amount,  and  upon  aiNuikrnptcy  the  creditor  has' 
proved  the  whole  amount  of  hb  d^,  excepting  such  bills,  if  any  of  &em  are  duly  honour- 
ed,or  by  any  means  fuUy  satisfied,  they  must  be  taken  as  a  payment  pro  /on/e,  and  the  fu* 
tore  dliHdenda  made  upon  the  residue  of  the  debt.    Co.  Bt  jLaws,  155.— 51.  If  a  person 
discounts   seveiul    bills  for  another  who  afterwards    becomes  bankrupt,  and  the  holder 
proves  the  i^gregate  amount  of  the  bills,  excepting  them  as  a  security,  and  any  of  the 
bait  are  afterwards  paid  in  full ;  the  amount  of  the  bills  paid  must  be  deducted  from  the 
proofs  and  the  future  dividends  be  paid  upon  the  residue  of  the  debt  only.     Co.   Bt.  Laws, 
155.    ftt.  Proof  (not  dividend  merely)  against  acceptor  of  bill  given  by  drawer,  since  a 
biakrupt,  as  eecarity  for  a  bill  discounted)  limited  to  ori){inal  debt.    5  Ves.  448. — 53.  Proof 
by  lriU4M>lder,  whether  indorsee  or  not,  admitting  that  bill  is  held  at  security:  subsequent 
pert  payment  by  others,  parties  t6  bill,  must  be  deducted  from  proof,  or  if  dividend  paid, 
excess  refimded.    2  Rose,  35.— .64.  Creditor  upon  bill  and  simple  contract,  proves  both  ; 
then  reeaires  amount  of  bill  from  others,  parties  thereto ;  dividend  limited  40  residue* 
GsK,  90t« — 55.  A  trader  in  England  directed  his  correspondent  in  Fhiladel^hi  to  draw 
faifb  fiw  payment  of  a  sum  of  money  due  to  him :  after  the  bankruptcy    of  the  trader, 
soose  of  the  bills  were  protested  and  returned  for  non*  acceptance,  others  for  non-payment ; 
hftbB  law  of  Philadelphia,  the  drawer  or  indorsee  of  a  bill  of  exchange  returned  for 
aon-paymeiiit,  must  pay  such  returned  bill  with  90  per  cent,  advance  for  the  damage  ;  the 
drawer  accordingly  paid  it.    Drawer  allowed  to  prove  the  20  per  cent,  under  the  commif 
sten  agaioet  the  trader.    Amb.  672.«.-56.  Navy  bills  were  deposited  with  a  firm,  who  gave 
f*]a  Bote  epecilyiiig  them,  and  promising  to  be  accountable  ;  one  of  the  firm  soon  after 
beryls  a  iMnknipt ;  the  person  who  deposited  the  bills  was  allowed  to  prove  the  value  of 
flhemott  the  day  of  the  deposit  1  Atk.  258.-i»57.  Sale  of  goods  to  consignor  held  a  lefurn, 
aad  no  proof  in  respect  of  them  under  the  terms   of  consignment.     18  Ves.  234.  1  Rose, 
163.— 68.  Sale  ;  SO  per  cent,  discount  upon  p-iyment  within  a  year,  which  was  not    done. 
X>iscotml  deducted,  upon  proof  against  vendee.    3  Mad.  136. — 69.    The  petitioners   sold 
goods  to  a  banfcmpt,  and  agreed,    if  prompt  paytnspt  were  made,  to  dedudt  33  per  cent. 
fraas  the  priee  ;  the  bankrupt  did  not  pay  acconiiiig  to  the  stated  times,  and  the   question 
wae,  whether  the  petitiouers  could  prove  the  whole  chaiige  Ibr  the  goods,  or  must  deduct 
tbe  33  per  cent«  agreed  to  be  taken  off  in  case  of  prompt  payment.    Argued,  that  this  was  a 
contract  to  aceelerate  payment,  rather  than  to  give  day  of  payment;  but  held,  that  they 
coold  not  make  the  debt  more  than  the  tenX  price  of  the  goods,  and  petition  dismissed.  Co« 
Bt.  Laws,  19 1. —60.  I>edoction  of  payment  under  a  policy  against  a  oontingeacy   invalidate 
Ji^  security  given  bj   debtor.    9  Bose,  410.  1  Mad.   573.— 61.  Costs  tncnn«d  by  pro^ 
t^itnsg  bille  lielbre  an  act  of  bankruptcy,  may  be  proved  under  a  commission ;  not  those  in- 
conad  after.     1  Atk.  140.    2  Bro.  b97.—  62.  Re*exohange,  where  it  includes  damages  and 
CMts  arisinr  apon  prote|t  «f  bills  after  the  bobkruptcy,  cannot,  it  aeeou,  be  proved  1  but  if 
Ihs  re*amchaiiff«  i*  odijrthe  v»kM  hi  tteiiing  aeikey'ef  tho  bU}  payable   abroad  in  fytelfp^ 

(*110] 
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money,  it  is  prorcable,  ootwiibtiaBdiiig  th«  yaliM  of  the  foreten  moucy  was  greater  at  the 
time  of  re-drawing,  than  at  the    time   of  ncgotiatiag  the  bill.     Co.  Bt.     Lawt,  173. — 
63.     If  proof  for  a    larger    turn  than    has  been   admitted,   the    exceBs     must    be  ex- 
pune:ed,  and  the  dividend  paid  only  upon  the   residue.    Co.  Bt.   Laws,   124.— 64.  So,  if 
proof  has  been  admitted  upon*  an    instrument    of  a  larger  amount  than  tho  real  debt, 
dividends  must  not  be  paid  to  a  greater  amount  than  tho  debt.     Co.  Bt*  Laws,  157.    6  Ves» 
449.  600.^-^5.  And  if  the  consideration  of  bills  of  exchange  is  other  bills,  the  dividends 
must  be  retained  until  the  extent  of  the  claim  is  ascertained.    Co.  Bt.  Laws,  160.— ^6«  In 
general,  interest  stops  at  date  of  commitsion,  unlets  a  surplus ;  when  debts  ex  eonlradu^ 
though  not   bearing  interest,  receive  it.     1   Atk.   79.    2  Atk.  527.     14  Ves.  573.-67. 
Note  creditors  are  not  entitled  to  prove  for  interest,  unless  it  is   expressed  in  the  body  of 
the  note?.     1  Atk.   150.     2  Bro.  436.— 6S.  And  if  a  creditor  has  a  bill  or  note  carrying 
interest,  he  may  receive  the  whole  interest  due  ;  but  a   creditor  by  specialty  cannot  have 
interest  beyond  the  penalty  contained  in  his  security,     i  Atk.  75.  2  Ves*   jun.  295.  3  Bro. 
489.  Id.  49'^.  2  Ves.  301. — 69.  Interest  not  allowed  upon  the  balance  of  account  stated.    2 
Cox,  2t9. — 70.  There  is  a  plain  distinction  between  debts  that  carry  interest  and  Especial 
deposit  of  goods  and  stock  ;  in  the  former,  the  interest  shall  be  continued  down  to  the 
date  of  the  commission  ;  in  the  latter,  it  stops  from  the  time  of  the  deposit ;  a  calcula- 
tion, made  for  liie  value  Of  the  whole  entire  thing  deposited,  both  principal  and  interest, be 
it  stock  or  goods,  according  to  the  market  price  at  the  time  of  the   deposit  ;  and  interest 
is  not  allowed  to  run  on  as  in  the  case  of  a  simple   debt.     1  Atk.  259. — 71.  Interest  not 
allowed  beyond  the  date  of  commission  to  mortgagee,  proving  Ibr  deficiency.  4  Ves.  165. 
Cooke,  181.-^-72.  But  it'  the  mortgage  is  sufficient  to  answer  both  principal  and  interests 
the  assignees  cannot  redeem  without  paying  interest  to  the  time  of  redemption.     7  Vin. 
1 10. — ^3.  In  common  cases,  value  of  annuity  to  be  ascertained  by  the  price  paid  and  time 
of  enjoyment.     2  (lose,  358.     1  Atk.  251.— 74.  Stipulated  price  of  redemption  of  annui- 
ty.no  criterion  of  value.     1  Mer.  10.  127.   724.-75.  Mode  of  valuing  an  annuity  granted 
o  an  infirm  life,  since  convalescent.     1  Rose,  290. — 76.  By  stat.  49  Geo.  3.  c*   121.  s.  17. 
}\  shall  bo   competent  to  any  annuity  creditor  of  any  person  against  whom  a  commis- 
sion of  bankrupt  shall  issue  after  the  passing  of  this  act,  whether  the  same  shall  be  secured 
hy  '.>ond  or  covenant,  or  bond  and  covenant,  or  by  whatever  assurance  or  assurances  the 
same  shall  be  secured,  and  whether  there  shall  or  shall  not  be  or  have  been  any  arrears  of 
such  annuity  at  or  before  the  time  of  the  bankruptcy,  to  prove  under   such  commission 
as  a  cfd-iilrr  for  the   ralue  of  such  annuity,  which  value   the  commissioners  shall  have 
power,  and  are  hereby  required  to  ascertain ;  and  the  certificate  of  every  bankrupt  under 
-ivhose  cuiiiinission  such  proof  shall  be  or  might  have  been  made,  shall  l>e  a  discbarge  of 
such  bankrupt  against  all  demands  whatever  in  respect  of  such  annuity,  and  the  arrears 
and  future  payments  thereof,  in  the  same  manner  as  such  certificate  would    discharge 
the  bankrupt  with  respect  to  any  other  debt  prored,  or  which  might  have  been  prov- 
ed, under  the    commission.-— 77.    Fraud,  upon    grant,    by  grantee's    attorney,    of   an« 
nuKy,  void  for  want  of   memorial  ;  proof  limited  to  the   money  advanced,  with  leave 
to    file  a   bi:i    for   an    equitable    lien  upon  the  fraud  and  the  deposit.       19  Ves.  255.^ 
78.  \\'lK're  a  creditor    agreed    with   his    debtor  to    take    a    composition  to  be  paid  by 
iubialoicnts,  and  after    payment  of   the    first    instalment   the  debtor    became    a    bank« 
runt  ;  Lord  Hardwickc  thought,  that  the  creditor  ought  to  be  admitted  to  prove  the  whole 
[*']of  the  original  debt,  and  not  the  amount  of  the  composition  only  ;  and  said,  that  the  gen- 
eral rule  of  equity,  with  respect  to  composition  of  debts,  in  the  case  of  common  creditors 
anddehtors,  had  been  rightly  laid  down.     Eq.  Ca.  Ab.  28.  s.  3.     1  Vera.  210.     2  T.    Rep. 
2 1. ;  that  the  court  would  not  dispense  with  the  point  of  timo  in  compositions  ;  for  where  a 
creditor  agreed  to  take  less  than  his  debt,  so  that  it  be  paid  precisely  at  the  day,  and  the 
debtor  failed  of  payment,  he  could  not  be  relieved.      2  Atk*  527.-79.  Where,  under  a 
composition  deed,  no  fund  is  appropriated  for  the  dividends,  a  creditor,  party  thereto,  not 
having  received  tbem,  cannot  upon  bankruptcy  have  them  out  of  the  estate,  and  prove  the 
residue,  but  must  come  in,  paripa^tu^  with  the  others.     8  Ves.  84. — 80.  If  in  a  compteition 
deed,  release  is  to  be  void  upon  default  in  payment,  and  default  is  made  before  bankruptcy, 
creditors  may  retain  instalments  paid,  and  prove  for  the  residue  of  original  debt.     1  Rose, 
281.     l9  Ves.  93.  6«ruj,  if  no  default  before  bankruptcy,  siuce  then  they  can  only  proTe  for 
instalments  unpaid.     1  Rose,  435.'— 8 1 .  Assignment  in  trust,  to  pay  creditors  who   should 
execute  the  deed ;  and  covenant,  if  not  paid  in  full  out  of  fund  within  two  years,  to  pay  de- 
ficiency Avithin  a  month  :  upon  bankruptcy  within  the  two  years,  creditors  held  entitled  to 
prove  dcAciency,  after  application  of  fund,  subject  to  rebate.     14  Ves.  184.- 82.  Proof  by  a 
creditor,  y^lih  whom  a  co-debtor  had  compounded,  expunged.    6  Ves.  146. — 83.  If  the  ac- 
ceptor of  a  bill,  or  the  maker  of  a  promissory  note,  ofier  to  compound  the  debt  with  the  hol- 
der, and  the  holder  accede  to  tho  compositicm,  without  the  previous  assent  of  the  other 
parties  to  hid  executing  the  composition  deed,  he  thereby  dischaiiges  all  the  other  parties* 
3  Bro.  1.     Co.  Bt.  Laws,  171.     11  Ves.  410.— 84«  The  bolderoC  a  bill  of  exchange  or  pro« 
missory  note,  is  entitled  to  prove  the  amocmt  against  all  the  parties  to  it,  under  their  re- 
spective commissions,  and  to  receive  dividends  under  each   cowmiision  upon  the  whole 
amount,  until  he  has  received  twenty  shillings  in  the  pound*    1  Atk*  109.^«»8S.  Whethter 
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tbey  be  |iriiicipalfl  ot  tureties.     10  Ves.  416.    2  Rom.  197. — 86.  And,  though  the  iostra- 
bmbI  is  1^  way  of  aecarity  only,    t  Rose,  87.-87.  But  diridends  declared  upon  proof 
aguDit  one  party  to  a  security,  must  be  deducted  from  subsequent  proof  against  another  ; 
notwithstanding  the  proof  vas  subsequent  from  a  prejent  inability  to  substantiate  it,  and 
theogh  a  claim  had  been  previously  entered,  and  affidavit  of  defendant  made,  to  be  Idid  be« 
in  oomsaissionen   at  their  next  meeting.    2  Rose,   197. — 88.  The  holder  for  a  val liable 
coQiideration  of  a  bill  of  exchange,  or  promissory  note,  drawn  by  way  of  accommodation, 
isentitted  to  prove  the  full  amount  against  all  the  parties  to  it.     But  if  the  holder  has  re- 
ceived it  as  a  secority  for  a  less  sum  than  the  amount,  he  can  only  prove  against  the  estate 
ofihe  person  from  whom  he  received  it,  the  exact  sum  due  to  him ;  although,  as  against 
aU  other  parties  to  the  bill  or  note,  he  may  prove  the  whole  amount,  and  receive  the  divi- 
defids,  provided  such  dividends  do  not  amount  in  the  whole  to  more  than  twenty  shillings  in 
the  pound  upon  the  sum  for  which  it  was  paid  or  deposited  with  him  as  a  security.    Co.  Bt. 
Laws,  157.  S.  C  3  Bro.  S37.  contra  5  Ves.  448.    But  order  reversed,  6  Ves.  600.  449.-^ 
89.  Acceptor  lor  honour  of  drawer  should  resort  to  him  first,  if  original  acceptor  (the  bank- 
rupt,") had  no  effects.     5  Ves.  &74. — 90.  A.  obliged  to  pay  a  bill  which  he  had  procured  to 
be  discoimted  Ibr  B.,  who  did  not  indorse,  may  prove  nnder  B.^s  commission,  deducting  ro- 
ceiptft  under  acceptor*s.     3  Mad.  117.— 91.  Bill  at  three  months,  given,  pursuant  to  order, 
by  debtor^s  banker  to  creditor,  and  accepted;  creditor  proved,  and  received  dividend 
against  drawer  zuid  acceptor:  he  may  prove  also  against  debtor.     1  Puck,  215.  And  see  10 
Ves.  204. — 92.  A  creditor  by  bond  is  entitled  to  prove  his  demand  against  all  the  parties  to 
it,  and  to  receive  dividends  upon  the  whole  sum  upon  eadi  estate,  until  he  receives  20».  in 
the  poond ;  afid  if  he  receives  more,  he  must  accoant  for  the  surplosw     But  if  the  creditor 
has  received  any  part  of  the  debt  before  he  proves  under  the  commission,  he  can  only  prover 
and  receive  dividends  for  the  residue  due  to  him.     1  Atk.'  109.  2  Ves.  113. — 93.  As  to  the 
r^t  of  pledgee  fi>r  advances,  to  prove  against  estate,  as  well  of  dormant  partner  as  ostensible 
owaer,  see  1  Rose,  297.^^94.  Arrai^ment  in  favour  of  creditor  against  estate  of  guarantor 
of  initalmeat  ftom  joint  debtor,  also  bankrupt.     1  Buck,  239. — 95.  If  a  trustee  will  sutfer  at 
co-tmstee  to  detain  a  sam  of  money  belonging  to  the  trust  estate,  fhey  are  both  liable,  and 
if  both  become  bankrupts,  the  debt  may  be  proved  against  both  estates.    3  Bro.  1 1 1.*— 96« 
No  eqarly  ibr  one  engaged  for  the  wtiole  debt,  proving  only  part,  to  stand  in  the  place  oC 
the  pfi^M-      10  Ves.  ^0. — 97.  Assignee  for  value  of  a  note  handed  over  by  debtor  to  as« 
signor,  his  eioditbr,  with  a  written  aclmowlodgment  to  be  accountable  to  him  ibr  it,  also» 
assigned,  entitled  to  have  the  ammnit  made  an  item  in  the  account  between  the  debtor  ^d 
creditor,  and  stand  in  the  latte^i  ^lace.    2  Sch.  iLLef.  112.— 98.  Surety  entHled  to  dtvi- 
deods  upon  debt  proved  by  satisfied  principal.    2  Rose,  334. — 99.  Surety  by  bond!  for  ad- 
vances generally,  bat  under  a  limited  penalty,  not  liable  beyond  that  amount^  and  pd^ying 
that  som  is  ealKled  to  a  proportion  of  the  dividend,  under  the  [*]proof  by  the  creditor  to  a 
gieater  amoant  under  the  bankruptcy  of  the  pricipal  debtor.    10  Ves.   409  ;  see  12  Ves« 
4S. — 1€0<  Surety  net  entitled  to  tfio  benefit  of  proof  against  other  estates,  upon  a  distinct 
secimty.      12  Ves.  435.— 101.  A.,  to  discharge  a  debt  due  from  him  to  B.,  procures  bis 
baakor  C-  to  direct  his  correspondent  and  partner  D.  to  accept  a  bill  drawn  by  B.     Before 
the  bfll  was  duo,  C.  and  D.  became  bankrupt;  C.  being  indebted  to  A.  more  than  the 
aaooBt  of  the  bill.    B.  pmved  against  the  estate  of  D. ;  but  afterwards  received  the  whole 
from  A.     A.  not  having  proved  against  the  estate  of  C.  in  respect  of  the  bill,  is  entitled  to 
slaad  in  the  place  oi  B.  against  the  estate  of  D.,  whose  proof  having  been  expunged,  was  re- 
iastated  for  the  benefit  of  A.    6  Ves.  285^— 102.  W.,  carrying  on  a  separrate  trade,  is  also  in 
partaersbip  with  G-.,  under  the  firm  of  Q.  Is  Co.    W.  in  his  separate  character  being  in* 
deMed  to  O.  ic  Co.  gives  that  firm  a  bill  of  exchange  drawn  by  O.  &  Co.  and  accepted  by 
trim.    6.  ii  Co*  being  largely  indel)ted  on  a  drawing  account  to  F.  ft  (?o.,  pay  the  bill  to 
Ihem,  who  fanlorse  it  to  D.  ft  Co.    O.  ft  Co.  compound  with  their  creditors,  W. .  O.  ft  Co. 
and  F.  ft  Co.  become  bankrupts.    D.  ft  Co.  by  the  composition,  and  by  proving  f under  the 
eomokwrnem  of  W.  and  F.  ft  Co.  receive  20».  in  the  pound  upon  the  bjll.    Held,  that  al- 
Usoa^  &•  ft  Co.  were  only  indebted  to  F.  ft  Co.  in  respect  of  their  acceptances,  and  which 
F.  ft  Co.  bad  not  taken  up  when  they  became  bankrupts,  yet  that  the  assignees  of  F.  ft  Co. 
werte  eatitied  to  stand  in  the  place  of  D.  ft  Co.  in  respect  of  the  proof  made^by  them  under 
W.*s  cosnmission,  to  the  extent  of  the  dividends  paid  to  D.  ft  Co.  under  F.  ft  Co.^s  commis- 
^OD*     I  Buck,  297.— 103.  The  holder  of  a  bill  is  compellable  to  prove  against  acceptor  for 
the  henefit  (tf*  drawer.    6  Ves.  734.<-— 104.  Accommodation  bills  upon  the  bankruptcy  of  the 
diawer,  were  folly  paid  by  the  \kccepters  to  the  holder ;  who,  having  a  further  demand  un- 
dtr  the  commisaion,  proved  for  the  whole,  including  the  bills ;  he  may  take  out  of  the  divi- 
dend, upon  the  bills,  the  proportion  he  would  have  received  upon  the  residue  of  his  debt  be- 
yond the  bills,  if  the  debt  for  the  bills  had  been  expunged :  the  rest  of  the  dividend  on  the 
kdb  belongs  to  the  acceptor.    3  Ves.  243. — 105.  A.  drew  bills  to  the  amount  of  3,000/.  on 
B;*,  wliicfa  wero  indorsed  by  C^  for  the  accommodation  of  A.  ;  all  the  parties  became  bank- 
Qtpts,  at  which  time  C.  was  indebted  to  A.,  oa  a  distinct  account,  in  2,000/.     The  assignees 
of  A.  prored  the  debt  of  2,0002.  under  C.'s  commission,  and  the  several  holders  of  the  bills 
ahoprored  th«  aaioimt  under  C.'s  commission,  and  received  a  dividend  of  Us.  in  the  pound. 
The  camt  dincted  the  assignees  6f  C*  to  fetain  &e  dividend,  on  the  said  proof  of  2,000/., 
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ibr  tha  benefit  of  the  gA«rftl  creditort,  and  expiiDi^d  the  proof  of  the  said  kfiOOl.    Cq^< 
394— 106*  A.  and  B*  bankrupts  :  proof  in   respect  of  a  cash  balance  duo  from  A.  to 
B.)  bat  the  dividends  retained  to  reimburse  the  estate  of  A.  what  it    should  over-pay 
upon  a  distinct  transaction  ;  an  adrancc  of  bills  from  A*  to  B.  some  of  which  were  di8« 
konoured.      11  Ves.  404.— 107.  Where   a  bankrupt  bought  hie  own  stock  of  hit  assigD^ 
eet,  and  sureties  joined  in  security  for  the  consideration,  and   the  bankrupt  continued 
to  trade  for  four  years,  and  then  died  without  having  obtained  his  certificate,  and  hay- 
ing contracted  debts  subsequent  to  his  bankruptcy ;  Lord  Camden  hcld^  that  tho  subse* 
quent  creditors  were  to  be  preferred  to  the  creditors  under  the  commissiMi*    Amb.  690.«>- 
108.  But  Lord  Eldon  observed  upon  this  case,  that  very  great  difficoltiei  occurred,  and 
that  it  had  never  been  considered  as  of  very  high  authority.    If  the  bankrupt  purchajed 
the  stoc^  for  himself  with  the  money  of  a  third  person,  the  equity  ought  to  have  been 
administered  accordingly ;    if  it  was  not  purchased  with  the  money  of  a  third  person^ 
it  was  purchased  with  that  which  was  the  property  of  the  astigneet  i  and  then  the  sale 
was  without  consideration.     15  Ves.  116.— .109.  froof  refused  in  default  of  diecloeure  as 
to  receipt  and  application  of  money  charged  with  by  bankrupt,  though  tendency  of  answer 
to  criminate,  was  objected.  11  Ves.  521.— 110.  By  stat.  1  Jac.  1.  c.  15.  s.  4.  it  shall  be  law^ 
fulfor  any  creditors  of  the  bankrupt,  within  ibor  months  afler  the  commission  is  eoed  forth, 
and  until  distribution  is  made  by  the  eommissiooers,  to  partake  with  the  other  creditorf, 
iLc, ;  and  if  the  creditors  come  not  ia  within  fiwr  months,  then  the  commissioners  have 
power  to  distribute.— IH*  Creditors  must  prove  tfteir  debts  at  a  pnbUc  meeting  of  the  com* 
missioners.-— llx.  By  21  Jac.  1.  c.  19.  s.  9.  Che  commissioners  are  empowered  to  examine 
upon  oath,  or  by  any  other  ways  or  means  as  to  them  shall  seem  meet,  any  person,  for  tho 
disooveiy  of  the  truth  and  certainty  of  the  several  debts  due  to  the  creditors  seeking  relief 
under  the  commission.— 113.  The  usual  proof  is  the  oath  of  the  creditor.     1  T.  R.  369.  ; 
which  is  binding,  unless  the  tmnkrupt  or  &m  6ther  creditors  object  to  it,  and  then  it  is  exa- 
mined.    But  if  no  objection  is  made  in  a  reasonable  time  such  proof  by  oath  is  ceBclusive* 
1  Atk.  77.— 1 14.  The  form  of  a  creditor's  deposition  is,  that  the  debt  was  due  and  owing^ 
before  the  date  of  the  coamissioa.    2  Bos.  Ik  PuU.  !.«— 115.  In  extraordioary  ciicomstan- 
ces,  the  oath  of  the  creditor  may  be  dispensed  with.    As  where  a  creditor  resided  abroad, 
and  therefore  had  been  prevented  from  having  the  aooouats  between  him  and  tha  bank- 
rupt r*]liquidated  and  adjusted,  and  from  the  circumstance  of  his  residing  in  Grenada,  it 
was  impossible  to  make  proof  of  his  debt,  or  settle  the  accounts,  at  a  meeting  advertised  for 
the  proof  of  debts,  and  declaring  a  further  dividend  of  the  bankrupt's  effects  i  upon  peti- 
tion, the  Lord  Chancellor  ordered,  that  tho  commissioners  should  be  at  liberty  to  receive 
such  proof  of  the  debt  claimed  by  the  petitioner  under  the  commission,  as  he  should  be  ad- 
vised to  n^ke,  mihotU  reefing  the  oe/A  9/  lAe  ptiiiwn^f  in  proof  of  such  debt ;  and  the 
petitioner  should  be  admitted  a  creditor  under  the  commission,  for  what  should  be  so  proved 
ro  be  doc  to  him,  and  be  paid  a  dividend  or  dividends  in  respect  thereol^  lateably  amd  in 
equal  proportion  with  the  rest  of  (he  bankrupt's  creditors.    And  that  any  meetios;  for  mak- 
ing a  dividend  under  the  commission,  should  be  postponed  for  six  weeks  from  tlae  date  of 
the  order.    Co.  Bt.  Laws,  121— 116.  Creditors  living  remote  fiem  the  place  of   meeting, 
may  prove  their  debts  by  affidavit ;  or,  being  quakors,  by  affirmation.    St^  5  Cteo.  3.  c  30. 
s.  36.— 1 17.  The  petitioning  creditor  most  prove  in  person.  Supra— 1 18.  B.  joined  A.  in  a 
bond  to  C.  \  B.  was  sorely.    A.  became  a  bankrapt.    C.  made  an  affidavit  of  bis  debt  for 
the  purpose  of  exhibiting  it,  but  did  not  exhibit  it  under  the  commis8ioa«    He  then   called 
upon  B.  for  payment,  and  received  payment*     Am  appiicatien  was  made  by  B.  to  he  ad- 
mitted to  prove  under  this  affidavit.     Lord  £ld<m  said,  that  had  he,  before  pajmaat,  aaado 
a  claim,  and  had  there  been  any  difficulty  in  proving  the  debt,  such  as  no  meetto^  of  the 
commissioners  for  some  months,  and  therb  weM  a  particular  affidavit  stating  all  th«ae  facte, 
he  would,  upon  an  application  to  the  great  seal,  order  the  conimis»ioaerB  to  feeesve  such 
proof.    It  stood  over,  to  inquire  more  particularly  into  the  facts.    Mo.  Bt<  Laws,  458.-^ 
119.  Proof  by  creditors  resident  abroad  may  be  by  affidavit  sworn  before  a  magistrate,  and 
attested  by  a  notary  public.    Stat.  5  Geo.  2.  c^  90.  s.  26.-.*If  a  collector  of  taxes  piove  a 
debt  for  taxes,  he  must  produce  his  appointment  or  deputation,  that  the  conunlssioDen  may 
judge  of  the  legality  of  it.    Green,  1 1 6. — 120.  A  receiver  of  a  company  is  the  pff>per  per- 
son to  prove  a  debt  due  from  a  bankrupt  to  the  company ;  and  his  appointasent  under  the 
cpmmon  seal  of  the  company  must  be  exhibited  to  the  commissioners.   Green,  1 17.— 121.  A 
corporation  may  prove  by  the  affidavit  of  a  person  authorised  by  a  general  power  of  attoi^ 
cey  under  their  common  seal.    Swanst.  10.— >122.  But  they  canaot  prove  by  their  dark 
without  warrant.     18  Ves. 228 ;  but  S.  C.  1  Rose,  142.  is  reported  as  contra. — 123.  Credi- 
tor on  bill  swears  to  2,6001.  as- entitled,  but  proof  allowed  for  1,2001.  only.    If,  previoas  to 
allowance  of  his  right,  he  receives  part  payment  from  another  party,  proof  must  be  anew, 
and  for  the  residue  only.     1  Cox,  3()9.— 124.  Creditors  in  Scotland  are  within  stat .^  5  Geo^ 
2.  c.  30.  s.  26.    2  Cox,  8.— 125.  Ctstui  que  ttuti  must  join  in  the  proof  of  debts;  and  the 
trust  deed  should  be  exhibited  to  the  commissioners.    Green,  149.  Cox,  310. ;  vide  Oeeke, 
211 — 126.  In  the  case  of  a  bond  being  assigned,  the  assignee  and  assignor  mnst  join  in  Uie 
deposition,  that  they  have  not  received  the  debt,  or  any  part  thereof,  or  any  security  or  eat- 
iifaction  for  the  tame.    Co*  B|.  Xaws,  146.«->127.  A  guvdiao  of  an  infant  will,  iipoa  peti* 
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I  Debts  ^ae  on  judgments  docketed  previous  to  the  passage  of  the  bank- 
ruptlaw  of  the  United  States,  are  a  lien  upoh  the  lands  of  the  bankrupt; 
and  will  be  preferred  to  the  debts  of  general  creditors,  unless  such  judgment 
creditors  have  proved  their  debts  under  the  commission.  Livingston  v.  Liv- 
kigston,  2  Caines'  Rep^  300* 

If  Ijaifrhecome  fixed,  and  aften^^ardd  commit  an  act  of  bankruptcy,  and  a 
commission  is  regularly  sued  out,  the  original  plaintiff  may  prove  his  debt 
under  the  commission.     Rathbone  v.  Blackford,  1  Caines'  Rep.  588. 

If  a  bankrupt  before  bankruptcy,  received  money  on  a  promise  to  put  it  out 
OD  bond  and  mortgage  which  he  failed  to  do,  the  party  may  prove  his  demand 
uoder  the  commission.     Hatten  v^  Speycr,  1  Johns.  Rep.  37. 

But  if  a  bankrupt  continue  in  theoccnpation  of  a  house,  after  his  discbai^e, 
upon  an  agreement  entered  into  prior  to  the  act  of  bankruptcy,  he  will  be 
lkab\c  for  the  subsequent  rent.     Hendricks  v.  Judah,  2  Caines'  Rep.  25. 

The  bona  fide  holder  of  a  promissory  note  purchased  after  the  issuing  of 
the  commission  may  prove  his  debt.  Humphries  v.  Blight's  Assignees,  4 
Dali.  S70.  } 


iian^  he  pcnnitted  to  provea  <lebt  due  to  the  iDfant.  1  Atk.  ^3t.  2  Bro.  305 — 128.  If  a 
Ray7  agent  be  bankrapt,  one  of  the  admimls  may  prove  on  behalf  of  himaelf  and  of  the  crew. 
4  Mo.  Bt.  Laws,  78.-— 129.  In  the  case  of  lunacy,  the  proof  may  be  by  a  friend.  1  Rose^ 
3!^.— >130.  Quefltxons  respecting  the  proof  of  debts,  may  be  raised  in  the  matter  of  thebank-* 

nipt.     2  Sch.  Ic  Lef.  228 131.  Fraud  is  a  ground  for  expunging  a  proof.     19  Ves.  260.    2 

Rose,  186. — 139,  Examination  before  commissioners^  upon  inquiry,  i»  not  sufficient  to 
groaad  ao  order  for  inquiry  touching  the  validity  of  a  proof.  1  Buck,  242.  3  Mad«  315.-^ 
133.  The  ontupnbandi^  ianlAiion  to  wurioM  transactions,  lies  in  bankruptcy  upon  the 
creditor ;  and  if  it  fails,  the  debt  is  wholly  expunged.  3  V*  &  B.  14« — 134.  Petition  for  an 
issue  to  try  the  validity  of  a  debt  proved  upon  the  ground  of  the  bankrupts  deposition  as  to 
usury,  v^fused.  1  Mad<  46. — 135.  Since  a  verdict  is  not  Conclusive  of  the  demand,  when 
impeached,  the  commissioners  are  bound  to  inquire  into  its  circumstances.  1  Rose,  192.— » 
136.  An  award  made  after  bankruptcy  $  proof  upon  it  exp^inged,  and  account  directed  be- 
fore commissioners.     1  Rose,  149 137.  Proving  under   the  commission  does  not  estop  a 

creditor  from  impeach ini;  the  commission  in  an  action  brought  against  him  by  the  assignees* 
1  Esp.  108.  Vide  supra. — 138.  If  a  creditor  cannot  ascertain  his  debt  with  certainty,  suf- 
ficient to  enable  him  to  swear  to  it,  or  is  not  able  in  other  respects  satisfactorily  to  substan*" 
tiate  it ;  or  Where  the  agent  of  a  creditor  cannot  produce  his  authority,  and  In  many  other 
cases  where  thefe  appears  a  probable  foundation  of  a  demand,  though  not  sufficiently  made 
out,  it  is  usual  for  the  commissioners  to  suffer  a  claim  to  be  entered  ;  but  that  will  not  en* 
title  the  party  to  a  dividend,  which  he  caonot  receive  without  completely  provmg  his  debt* 
Co.  Bt.  Laws,  2.S5.— 13».  And  in  case  of  debts,  uncertain  in  pomt  of  liquidation,  as  between 
two  merchants  in  balancing  accounts,  the  matter  rests  upon  a  claim  to  ascertain  the  sum  that 
was  due  at  the  time  of  the  bankruptcy.  3  Wils.  271—140.  If  a  claim  is  not  substantiated 
a  reasonable  time,  the  commissioners  may  strike  it  out,  and  they  generally  do  so  before  a 
dividend  is  dedared^  unless  sufficient  reason  is  offered  to  them  for  prolonging  the  time  ;  but 
Che  creditor  is  notwithstanding  afterwards  at  liberty  to  prove  his  debt,  and  receive  his  share 
upon  any  future  dividends.  However,  in  such  cases,  where  there  has  not  been  gross  laches, 
the  lord  chancellor  will  make  an  order  that  such  creditor  shall  be  paid  his  proportion  of 
the  first  dividend  out  of  the  money  in  the  assignees'  hands,  upon  condition  that  it  <»<«« Jjo* 
WkhiJLnany  former  dividend.  Co.  Bt.  Laws,  255.-141.  ^ *='f  !*°^  ^^.^^f '"/^t 
^iiB  entered,  has  the  advantage  of  a  dividend  being  reserved  upon  his  claim,  and  of  being 
^mX^f^^  his  debt  is  ascertained,  and  bis  proof  admitted,  actually  to  receive  such 
dlvMendeq^witb  the  rest  of  the  creditors,  without  the  trouble  ^nd  expence  of  an  apph- 
^^fortS^fpurpose  to  the  lord  chancellor  Cull  Bt.  Laws,  ^f^^^'^^J^^  -^^^'-^ 
cannot  proceed  at  law  for  Uie  credit  found  by  the  commissioners.  }  ^^^^^.^^  ^^^^  ^^ 
cannoi  pro^e  compellable  to  refund  to  mortgagee,  relit  paid  to  them  after  no- 

ti^brmortef^^topay  t^him.  1  Rose,  444.-2,  Where  it  was  referred  to  a  master  to 
iSi*  wh/t  wM  diw  to  the  creditors  under  a  cammi»st(5n,  and  upon  payment  by  the 
^Lrn^Ae^ommUsi^mtobe  superseded;  the  lord  chancellor  held,  that  the  credUon. 
^e^tUd  to^ter^^^^^^^  the  date  of  the  master's  report,  to  the  day  of  Pay««r^,  a.  m 
ttT^mon  caw  of  a  reference  to  the  master  in  a  cause,  to  state  what  is  doe  for  principal 
^  ^r?  ^  AOt,  244.--3.  A  creditor,  upon  attending  to  prove,  is  protected  from  arrest , 

Vet.  If.  14 


loe  BANKRUPT. 

[*](D  4.)  The  power  of  the  commissioners,  (m) — For  discov- 
ery of  the  bankrupt. 

By  the  st.  1 3  El.  7.  the  comtnissioners,  or  major  part,  have  full  power 
to  take  order  by  their  discretion  with  the  body  of  the  bankrupt,  [*]wherev- 
er  found,  in  his  house,  or  elsewhere,  by  bis  or  her  imprisonment,  &c. 

And  by  the  st.  13  El.  7.  and  1  Jac.  15.  if  the  bankrupt  withdraw,  and 
on  warning  three  several  times  left  at  the  house  of  his  most  usual  abode  for 
a  year  last  past,  do  not  appear  before  the  commissioners,  the  major  part 
of  them  may  make  him  to  be  proclaimed  in  the  nueen's  name  five  market 
days,  near  the  place  of  his  body,  to  appear  at  a  time  appointed,  and  if  he 
does  not  then  appear,  he  shall  be  out  of  the  queen's  protection,  and  the 
commissioners  may  send  a  warrant  to  apprehend  him. 

And  by  the  st.  13  El.  7.  if  any  person  conceal  him  so  proclaimed,  he  shall 
Buffer  such  fine  and  imprisonment  as  the  lord  chancellor  shall  tliink  meet. 

And  by  the  st-  21  Jac.  19.  the  major  part  of  the  commissioner?,  or 
any  by  their  warrant,  may  break  open  the  house  of  the  bankrupt,  and  seize 
his  body,  &c.       ' 


ftnd  plaintiff  will  be  ordered  to  dischargee  him  ;  and  all  parties  will  be  subjected  to  cost? . 
2  V.  &  B.  373.  2  Rose,  ^.—4.  Though  the  court  will  favour  creditors  as  much  as  it  can, 
it  must  be  where  they  hare  a  superior  right  to  other  persons.  1  Atk.  187. — 5.  Majority  of 
creditors  priesent  at  an  advertised  meeting,  may  bind  the  others.  Stat.  5  Geo.  2.  c.  30.  s. 
84,  35^-^-^.  Where  a  meeting  of  creditors  is  properly  advertised,  and  some  do  not  think 
proper  to  attend,  the  majority  in  value  who  are  present,  have  a  right  to  bind  those  who  arc 
absent.  1  Atk.  106. — 7.  If  the  majority  in  value  of  the  creditors  who  are  present,  at  a  meet- 
ing duly  called  for  the  purpose,  refuse  to  permit  the  assignees  to  institute  a  suit  in  equity,  ft 
is  said,  that  any  creditor  may,  at  the  peril  of  costs.  Bamardiston^s  Rep.  30. — 8.  Gaoler 
refusing  to  shew  bankrupt  committed  to  a  creditor,  forfeits  1002.     Stat.  5  Geo.  2.  c.  30.  s. 

19 — 9.  Creditor  swearing  falsely  forfeits  double  his  debt,     5  Geo.  2.  c.  30.  s.  29 10.  A 

debtor  cannot  resist  payment  on  the  ground  that  he  has  notice  that  the  creditor  is  inaolvent, 
»nd  that  he  is  consequently  liable  to  be  called  upon  again  by  the  assignees,  in  case  it  should 
appear  that  an  act  of  bankruptcy  had  been  committed.  3  Camp.  131. — It.  Injunction  for 
a  debtor  upon  an  interpleading  bill.  See  1  Rose,  180.  1  Buck.  273. 
(m)  The  following  ait  mucdlaneotu  point t  relative  to  cotnmiMsionert : 
1.  Commissioners  must  act,  though  in  a  doubtful  case.  13  Ves.  424 2.  When  a  per- 
son, as  of  a  given  character,  and  under  certain  circumstances,  is  brought  within  the  bank- 
rupt laws,  the  adjudication  of  the  commissioners  ought  to  proceed  upon  direct  evidence 
before  them,  that  the  person  is  of  the  character  and  within  the  circumstances  required  ;  and 
not  upon  a  deposition  incorporating  the  substance  of  an  affidavit,  in  which  (in  another 
court)  tho*e  essentials  have  been  attested.  2  Hose,  203 3.  An  appeal  lies  from  the  deter- 
mination of  the  commissioners,  to  the  great  seal,  by  petition.  1  Atk.  151.  1  Atk.  77.-4. 
Though  the  evidence  produced  at  the  first  meeting  is  all  ex  parte^  yet  it  is  both  the  practice 
and  the  duty  of  the  commissioners  to  inquire  minutely  into  the  fairness  of  the  petitioning  cre- 
ditor's debt,  and  the  manner  in  which  it  arose,  as  well  as  the  facts  of  trading  and  bankruptcy. 

Cooke,  105. — 5.  The  jurisdiption  of  the  commissioners  is  legal  and  equitable.  1  Atk.  77 

6.  Commissioners  doubting,  upon  just  grounds,  the  fairness  of  a  debt,  may,  notwithstand* 
ing  the  creditor's  oath,  reject  it,  or  admit  it  only  as  a  claim.  1  Atk.  70.  Ibid.  221. 
11  Ves.  521 — ^7.  And  the  creditor's  remedy  is  by  petition  to  the  great  seal  for  leave 
to  prove.  2  Ves.  666 — 8.  As  it  likewise  is,  and  not  by  bill,  where  a  proof  has  im- 
properly been  admitted.  Cooke,  130.— 9.  Commissioners  are  not  authorized  to  ex- 
punge a  proof.  1  Rose,  458.— 10.  The  course  it  to  petition  for  an  order.  1  Mont.  325— 
11.  It  the  creditors  do  not  direct  how  the  money  arising  from  the  bankrupt's  estate  shall  be 
paid  in,  the  commisiioncrs  are  to  give  directions  for  paying  the  same.  St.  49  Geo,  3.  c. 
Ar'     '^     xi^^^J^^^  ^'^f?^  *'*®  ™°"*^  P****  »**  ^^  ^  ^*i<*  ^^^  »n  exchequer  bills,  Stat. 


»)ieut  large  sums  m  feast mg  at  the  expence  of  the  estate,  they  were  removed,  a  new  com- 
liiission  WHS  awarded  and  they  ordered  to  pay  all  costs.     7  Yin.  77.  pi.  3.— 16.  The  com- 

Blk.  1144.     2Str.  880.  2  WiU.  382.     3  Keb.     1  Vent.  3:;^.     Show.  I02.-17.  H^nce  they 
are  liable  m  trespass  for  committing  a  bankrupt,  having  made  a  satisfactory  answer.      « 
L114JL115J 


Commission^  IO7 

Bj  the  St.  4  &  5  Add*  17.  on  certificate  (n)  under  the  hands  and  seals 
of  the  major  part  of  the  commissioners,  that  such  commission  is  issued,  and 
the  party  is  found  a  bankrupt,  any  judge,  or  justice  of  peace  may  graht  a 
warrant  to  ajpprehend  him,  and  commit  him  to  the  county  gaol,  of  which  the 
gaoler  shall  forthwith  give  notice  to  the  commissioners,  that  they  by  war- 
rant may  remove  him  before  them,  &c.     Revived  by  the  st«  5  Geo*  24* 

And  if  the  bankrupt,  in  30  days  after  notice  of  the  commission  left  at 
his  usual  abode,  and  published  in  the  Gazette  (which  time  the  lord  chan- 
cellor, &c«  five  days  before  the  time  of  such  surrender  may  enlai^e  not  ex- 
ceeding 60  days)  do  not  surrender  himself  to  some  of  the  commissioners, 
and  submit  to  be  examined,  he  shall  suffer  as  a  felon.  Enlarged  by  the 
St.  5^  Geo.  24.  and  5  Geo.  2.  30. 

L*l^y  ^^  ^^*  ^  Geo.  24.  any  judge,  haron,  or  justice  of  peace  by  warranty 
&c.  may  apprehend,  &c.  ut  supra.  And,  if  the  gaoler  sutfer  an  escape,  he 
forfeits  500i.  (o) 


Blk.  1141. — 18.  No  action  lies  against  commissioners  for  a  commitment  bad  from  a  mem 
ibrmal  defect  in  the  warrant.  Comb.*-l9.  Commissioners  in  bankruptcy  hare  no  autho- 
rity to  bind  the  bankrupt  by  an  adjudication,  that  upon  inspecting  the  accounts  between 
bim  and  a  creditor,  he  stands  indebted  to  the  creditor  in  so  much.  If,  however,  his  con* 
duct  and  demeanor  before  the  commlsioners  is  such,  whence  an  assent  upon  Us  part  to 
their  estimate  and  mode  of  calculation  can  be  inferred,  that  wUl  furnish  evidence  of  an 
admiukm  by  him  that  he  stands  indebted  accordingly.  The  reason  of  the  rale  is,  that 
they  are  not  aibitratots  of  his  own  choosing,  and  that  he  comes  before  them  by  comptUsion 

and  in  inrtium,    2  M.  i^  S.  265 20.  Commissioners  are  disabled  from  purchasing,  whether 

for  fbemseJres  or  others.  10  Vea.  3ai — 21.  Commissioners  may  sue  assignees  for  the  costs 
of  defending  actions.  16  Yes.  235.-22.  Commissioners  in  the  country  can  upon  no  ac- 
count be  allowed  more  than  20#.  2  Bro.  50. 

(n)  Commissioners,  in  their  certificate  to  judge  or  magistrate,  for  apprehension  of  bank* 
rapt,  need  not  mention  the  cause  of  their  summoning  him.     1  Atk.  240.  Cooke,  109. 

(o)  1.  Bankrupt  to  surrender  at  the  third  meeting,  within  the  forty-two  days,  or  at  the 
eolaiged  period.  Stat.  5  Geo.  2.  c.  30.  s.  2,  3 — 2.  Commissioners  are,  within  the  forty- 
two  days,  to  appoint  three  meetings  for  bankrupt's  surrender  and  conformity.  Stat.  30 
Geo.  2.  c.  30.  s.  2. — 3.  Upon  the  party  l>eing  declared  bankrupt,  commissioners  may  call 
upon  him  to  surrender  within  the  allotted  time  ;  or  upon  suspicion  that  he  is  embezzling  his 
effects,  or  leaving  the  kingdom,  may  require  his  immediate  appearance  before  them.  1 
Itk.  240. — 4.  Chancellor  may  enlarge  time  for  bankrupOa  surrender,  not  exceeding  fifty 
days.  Stat.  5  Geo.  2.  c  30.  s.  3.-5.  The  grounds  for  enlarging  the  time  for  bankruprs 
surrender,  are  surprise  and  accident.  Cox,  48.-6.  The  lord  chancellor  can  only  enlarge  the 
time  for  surrender  for  forty-nine  days  after  the  expiration  of  the  forty-two  days  appointed 

by  the  commiseioners.     Amb.  307 ^7.  Order  for  surrendering  to  pass  last  examination  must 

be  made  six  days  before  expiration  of  forty-second  day.  1  Rose,  3ll — 8.  Upon  a  due 
surrender  being  prevented  by  commissioner's  non-attendance,  the  court  will,  upon  bank- 
rupt's petition,  10  Ves.  183.  appoint  another  day.  1  Vcs.  l95.— ».  Court  in  its  discretion, 
will  order  acceptance  of  surrender  after  the  usual  time.    2  Bro.  49.     6  Ves.  445.     12  Ves. 

496 10.  Though  assignees  object.     Ibid.     1  Mad.  248.    2  Rose,  301.— 11.  After  the  ex- 

piration  of  the  time  allowed  by  the  act  for  the  bankrupt's  surrender  is  expired,  an  order  of 
the  lord  chancellor  for  the  commissioners  to  take  the  bankrupt's  surrender  and  examination 
does  not  protect  him  from  a  prosecution,  and  amounts  to  no  more  than  a  sort  of  declaration, 
that  the  lord  chancellor  does   not  see  reason  to  think,   that  if  prosecuted,  he   would  be 

convicted  ;  and  that  the  opinion  of  the  court  wa^  \}^^  ^^l^^^i^'v^^  ^^  °^c°v  ?i2^ 
keeping  out  of  the  way  fraudulently.  2  Bro.  47.  6  Ves.  445.  14  Ves.  40.  16  Ves.  1 19, 
—12  It  is  not  mandatory  upon  him  ;  and  he,  therefore,  not  guilty  of  contempt  by  disobey- 
ina  it      14  Ves.  40.     15  Ves.  1.— 13.  The  omission  to  surrender  must  be  wilful  to  make  it 

felony      Amb.  307 14.  In  a  case  of  favourable   circumstances  the  lord  chancellor  refuse 

ed  to  aid  a  prosecution  for  felony  in  not  surrendering,  by  ordering  the  clerk  of  the  com- 
mission to  attend  at  the  Old  Bailey  with  the  proceedings  under  the  commission,  and  left  Uia 
prosccator  to  go  on  in  such  manner  as  the  law  prescribes  to  prove  bun  a  bankrupt  and  a 
fck«  within  the  intent  and  meaning  of  the  act  of  parliament.  1  Atk.  222.-I5.  Commls* 
!i«n^«  mav  certify  to  a  judge  of  the  superior  courts,  or  to  a  justice  of  the  peace,  that  the 
^Z^B^cZTh^it  ;^nd,  upon  such  certificate,  the  judge,  &c.  is  required  to  grant 
hL  or  tl^ir^^irrant  for  apptehendSg  and  cpmmitUng  the  bankrupt  to  gaol.  Stat.  6  Qeo. 
1  c    ^  nTut^l^^  UVSn    judges^  or   magistrates'  commitment  upon  commMsioner,' 
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[*](D  5.)  And  of  the  act  of  bankruptcy. 

After  the  commissioD  issued,  the  commissionere,  or  the  major  part;  oii^t 
to  examine  (p),  whether  he  be  a  bankrupt;  for  the  st.  21  Jac.  19.  say?, 
after  any  person  shall  by  the  commissioners,  or  major  part  of  them,  be  ad- 
judged, and  declared  (q)  a  bankrupt. 

And  by  the  st.  4  &  5  Ann.  17.  the  commissioners  may  call  before  them 
any  person,  who  they  believe  can  give  account  of  any  act  of  bankruptcy, 
and  examine  him  thereto  on  oath,  or  otherwise ;  and  if  he,  having  his  charges 
paid  or  tendered,  refuse  lo  appear,  or  to  be  sworn,  and  answer  all  questions, 
i&Ct  th^y  ip^y  commit  him  without  bail  till  he  submit,  &c.  Revived  by  the 
pt.  5  Geo.  24, 

Provided,  nonfS  be  obliged  to  travel  above  20  miles  so  to  be  examined* 
Reviyed  b^  the  bU  5  Geo.  24. 


«.»v.».»  «w  ».w  judge  or  magistrate  .w  ^^.^^  .,.«  ..^^.w..w..».v.^,  ».^..,.w»  ^».^  »  w^... «. — ^ 

for  the  8umiiiODs,  etill   the  validity  of  tbo  commitmeut  is  not  thereby  affected.     1  Atk.  240. 
-— Ifi,  If  any  bankrupt  taken  under  the  commissioners^  certificate,  and  the  warrant  there- 
.on,  shall,  within  the  time  allowed  by  the  statute,  submit  to  be  examined,  and  in  all  things 
conform  as  if  he  had  surrendered,  such  bankrupt  shall  have  the  rame   benefit  of  the  stat* 
tute  as  if  he  had  voluptarily  surrendered.     Stat.  5  Geo.  2.  c.  20,  s.  15. — 19.  By  the  5  Geo. 
S.  c.  3Df  s.  1.  the  bankrupt  is  required  to  disclose  and   discover  all   his  effects  and    es- 
tate real  and  personal,  and  how  and  in  what  manner,  to  whom  and  upon  what  considera- 
tion,  and  at  what  time  or  times  he  hath  disposed   of,  atsigned,  or  transferred  any  of  his 
goods,  wares,  merchandizes,  monies,  or  other  estate  and  effects,   and  all  books,  papers,  and 
writings  relating  thereto,  of  which  he  was  possessed)  or  in  or  to  which  he  was  anyways  interest- 
ed or  entitled,  or  wN^l)  any  other  perspn  had  in  trust  for  him  or  for  his  use,  at  any  time  before 
or  after  the  issuing  of  the  con^mission  ;  or  w^iereby  he  or  his  family  have  or  may  expect  auy 
profit,  possibility  of  profit,  benefit,  or  advantage  whatsoever;  except  only  such  part  of  his 
estate  and  effects  as  shall,  have  been  really  and  bonajide  sold  or  disposed  of  in  the  waj  of  his 
trade  and  dealings,  and  also  such  sums  of  money  as  shall  have  been  Ibi  I  out  iu  the  ordinary 
expenses  of  his  family.  The  bankrupt  is  required  upon  his  examination,  to  deliver  up  to  the 
commissioner^,  all  such  part  of  his  goods,  wares,   merchandizes,  money,  estate,  and  effects, 
and  all  books,  papers,  and  writings  relating  thereto,  as,  at  the  time  of  his  examination,  shall 
bo  in  his  possession,  custody,  or  power,  4he  necessary  wearing   apparel    of  himself,  his  wife 
and  children,  only  excepted.     And  if  he  conceal  any  part  of  his   property  to  the  amount  of 
twenty  pouuds,   with  latent  to  defraud  bis  creditors,  l\e  is  guilty  of  felony  without  bene^t 
qf  clergy,— 20.  The  estate  of  a  bankrupt  convicted  of  felony,  by   secreting  his  property,  is 
to  go  tpthe  creditprs.     Stat.  5  Geo.  2.  c.  30.9.    1.-21.   An  uncertificated  bankrupt  Eoing 
purreptitiously  beyoqd  sea,  and  refusing  to  assist  his  assignees  in  getting  in  ^is  dabts,  is  cuiity 
ef  non-conformity,  apd  canpo;  be  discharged  under  the  insolvent  debtor's  act.     2  Blk    1 133. 
0^)   1,  It  seems  that  the  commissioners  cannot,  under  any  circumstancc8,'be  permitted  to 
receive,  aj  evidence  of  the  act  of  bankruptcy,  an  atfidavit  made  before  a  master,     2  Rose, 
m  over-ruling  1  Rose,  298.-2.  And  the  cl^ancellor  will  not,  upon  'account  of  the  al^seuce 
pfthe  witness,  order  a  deposition  pf  an  act  of  bankruptcy  under  a  separate  commission,  (o 
VP.   j-epeived  ^9  avidence    of  an  act     pf   bjinkruptcy  under    a    lojnt  commisMOD    afler- 
jvard^  issued,     2  Rose,  339.  over-ruling  1  Ro^e,  29^,-3,  If  the  evidence  of  the  act  of  bank- 
ruptcy ^mqunt  to  t^e  ev|depce  of  the  person  against  whon^  the   commission  issued,  it  is  not 
•ufficient,     l3Ves.32o,--4.  Thepertmcateoftheclerkof  the   papers,   with  a   deposition 
otitic  being  signed  by   him,  is  the  usual   proof  given   of  the  act  of  bankruptcv,   bv  Ivinp  in 
pnson  two  months.     1  Mont.  90.-5,  The  deposition  proving  an  act   of  bffiptcy,^^^^^^ 
parting  the  re^lm,  should  state  an  intention  to  delay  creditor!,  or  circumstances  whence  that 
fact ,«  a  necessary   inference:  and  though   a  departure  in  embarrassed  circrmsTance^^^ 
QoT^rtrf'^^uV'"'^^^^^^^^^  coifclusive,     1  Rose    3b7      2Ves  tBcam 

trad':;?;  /^^  ''''*^'  ^^n  ^*^I!*'^  """*  "°^'  ^°''  ^^  P^'-P^^^  of  fo«»<iing  *  commission,  compcra 
Ji:cXtToY^^^^^  '^'  *>f  ^^'^^'^7^  ^^^^-^H  it  w^l  compel: 

!i?l ;!:  Ml?l;?:i^fu°*L"  I'  S^r^^  *°  »*V.«fy  .^ho  minds  of  the  commissioners  that  the 


me  the 
may  \>e 
BucJct 


r*  11 71  »«»PcMed  irp4i|  suroaring  to  solveac^,  and  denying  bankruptcjr'. 
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(D6.)   For  discovery  of  his  estate.    By  examination  of  the 

bankrupt* 

By  the  st.  1  Jac,  15.  the  major  part  qf  the  cominissioners  may  exam- 
ine (r)  the  bankrupt  {s)  on  sacb  interrogatories  as  they  shall  think  Mmeet, 
touching  his  lands,  goods,  debts,  books  of  account,  &c.  or  his  secret  grants, 
or  eloigning  of  them,  &c.  (t) 

And  if  he  refuse  to  be  examined,  or  answer  fully,  they  may  commit  him 
till  he  conform*  (u) 


L^^T?!^'7;1;     "r  .i^^IJ**^  ^S  *^*  commission  m  other  respects  continued.     1  Rose, 
33tf.    Vide  17  Vcs.  513.     1  V.  &  B.  350.— 5.  Notice  stayed,  Uiere  not  being  a  sofficiant  act 
of  bankraptcy  upon  the  proceedings.     17  Ves.  414. 
o  Wj^-CommisBoners  may  examine  the  bankrupt  veibally  or  in  writing.     Stat.    6  Geo. 

i;*i^o'^£'r*'.»^®^'o"",l2  ^*^'*^*^'  ^^^^  ^®'«  restricted  to  written  interrogatories.  5 
Mod.  J&8.    rbfr.  880.— 3.  The  examination  is  to  be  upon  oath  ;  unless   of  a  quaker,  and 

then  upon  affinnation.  Stat.  I  Jac.  1.  c.  16.  s.  6,  7.  9.     5  Geo.  2.  c  30.  s.  1 4.  Formerly, 

If  the  bankrupt  was  in  ext€viiim,  the  commissioners  were  obliged  to  attend  him  in  prison  to 
take  his  examination ;  but  now,  if  bankrupt  is  in  execuUon  at  the  time  of  his  last  examina- 
tion, the  gaoler  or  keeper  of  the  prison  must,  and  is  indemni6ed  in  so  doing,  bring  him  up 
npcm  commissiDnera  warrant,  the  same  as  where  he  is  in  custody  upon  mesne  procTss.  fitai. 

rT  ,t^  ^'2  L  ^**'"T**  J^l^^P****^®'  ®^  bringing  him  up  are  payable  out  of  the  estate. 
6UU  5  treo.  X.  c.  30.  s.  6 — 6.  The  commissioners  may  examine  him,  touching  his  lands, 
lenementa,  goods,  chattels,  debts-,  bills,  bond^  books  of  account,  and  such  other  things  a^ 
may  tend  to  disclose  his  estate,  or  his  secret  grants,  conreyances,  eloigning  of  his  lands,  ten- 
ements, goods,  money,  and  debts,  as  they  shall  think  meet.— 7.  The  oomjKiSsiooers  may,  of 
Ihejr  own  aalhority,  enlarge  the  time  for  the  examination  of  a  bankrupt,  who  has  surren- 
dered within   the   forty-two  days.     2  Burr.  1122.     8  T.  R.  475.  ;  or  within  the  enlarged 

lime,  which  the  chancellor  may  hare  appointed.     4  Ves.  691 8.  Generally,  the  chancel* 

lor  wiU  not  mterfsre  respecting  the  commissioners  mode  of  conducting  the  bankrupt's  exa- 
Aiaation,  3  V.  4  B.  94.-9.  For  a  latitude  of  examination  conduces  to  justice.  3  T.  R. 
17.  Dougl.  257.  8  Ves.  331 — 10.  Upon  extraordinary  occasions,  however,  he  will  limit 
It  to  a  particular  mode,  or  to  particular  points.  1  Atk.  204,  205 11.  The  bankrupt  ob- 
jecting to  the  commissioners  interrogatory,  must  demur  to  it :  whereupon  the  chancellor 
wa>  decide  it  by  peUtion.     1  Atk.  199.  . 

(#)  If  the  bankrupt  is  in  prison,  the  assignees  are  required  to  appoint  one  or  moie  persons 
fb  attend  bim  from  time  to  time,  and  to  produce  to  him  his  books,  &c.  in  order  to  prepare 
his  last  examination  ;  a  copy  of  which  he  must,  upqn  their  application  for  it,  deliTer  to  the 
assignees  or  their  order,  ten  days  at  least  before  such  last  examination.  5  Geo.  2.  c.  30.  s.  3, 
(/}  Admission  by  bankrupt  of  a  loss  df  more  than  bl.  at  play^  will  not  be  eaypunged, 
though  creditor  consented.     Cox,  49. 

(u)  1.  A  bankrupt  not  answering  to  the  satisfaction  of  the  majority  of  the  commissioners, 
their  lawful  questions,  may,  by  their  warrant  signed  and  sealed,  be  committed  to  such  pri- 
soo  as  they  may  think  fit,  until  he  submits  himself.     Stat.  1  Jac.  1.  c.  15.  s.  8.  5  Geo.  2.  c. 

dU.  s.  16.     2  Burr.  1 122.     6  T.  R  1 18.    1  Ves.  328.     1 1  Ves.  51 1.     2  Rose.  217 2.  Nor 

n  it  aa  excuse,  that  the  answer  will  subject  him  to  a  fine  or  penalty.  I  At.  196.  Cooke, 
437. — 3.  A  positive  answer  is  not  therefore  necessarily  satisfactory.     1  Rose,  407.     2  V .  |r 

B.  244 8  Ves.  328. — 4.  And  a  general  answer  to  a  particular  question  is  insutficient.     2 

Bk«  919-  2  Burr.  1122.  1215 — 5.  Though  this  results  from  the  tendency  of  a  full  an- 
swer to  criminate  him.  1  Rose,  407.— 6.  An  answer,  however,  to  the  best  of  his  re- 
aiembrance,  asserting  his  inability  to  answer  farther,  will  do.  3  Wilson,  420.  2  Ch. 
Ca.  72.  Leach,  361. — 7.  Commissioners  cannot  commit  for  prevarication  ;  since  he  might 
■till  give  a  full  answer  at  last.     2  Str.  880 — 8.  Qwtre^  if  in  committing  the  bankrupt  they 

Meht  to  be  influenced  by  extrinsic  evidence*     1    Buck,  264 9.   Bankrupt  may  be  com- 

■iitedfor  not  submitting  to  be  examined.  Stat.  I  Jac.  1.  c.  15.  s.  8. — 10.  Or  for  refusing 
to  be  fwom.  Stat.  1  Jac.  1.  c.  15.  s.  8.— 1 1.  Or  to  sign  his  answers.  Stat.  6  Geo.  2.  c.  3Q, 
s.  \B, — 12.  Commissioners  may  compel  bankrupt's  attendance,  notwithstanding  he  h^s  pass- 
ed bis  last  examination.  1  Atk,  240.  2  Blk.  1188. — 13.  So,  refusing  to  attend  assignees 
^ter  certificate,  he  m.ay  be  committed  by  commissioners  upon  their  warrant.  Stat.  5  Geo. 
2.  c.  30,  9.  30 — 14.  Upon  a  commitment  for  not  answeriqg  either  at  all  or  unsatisfactorily, 

^'particular  question  must  be  specified  in  the  warrant.  Stat.  5  Geo.  2".  c.  30.  s.  17 15.  The 

vafra^t  must  pi^rsue  tl^e  v^or^s  of  the  statute;  «id  in  this  particular  the  superior  courts  have 

^a  very  strict  in   their  coi^truction.     2  Str.  880.     Salk.  351.     2  Ld.  Rd.  851 16.  The 

coin/nosionera'  order  committing  the  bankrupt  may  be  made  in  his  absence.     13  Ves.  361. 
"if*  Aoci  tboagh  subsec^^ue^t  \o^  ms^  bear  date  the  da/  of  (he  examination.     13  Ves.  361, 

[*118J 
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self,  and  conform,  &c.  all  persons,  who  have  accepted  any  trust,  orc<H)C<faJed 
any  real  or  personal  estate  of  the  bankrupt,  shall  in  30  days  after  notice  of 
the  commission,  discover  such  trust  and  estate  in  writing  to  one  of  the  com- 
missioners, and  submit  to  be  examined,  &c.  or  forfeit  100/.  and  double  the 
value  of  the  estate  concealed,  to  be  recovered  by  the  assignees  for  the  ben- 
efit of  the  creditors,  with  costs,  &c.  And  any  person  voluntarily  discovering, 
&c.  in  60  days  aiter  the  time  allowed  to  the  bankrupt  to  surrender,  shall 
have  3/«  per  cent,  from  the  assignees,  of  the  neat  proceed  of  what  shall  be 
recovered  by  such  discovery, — Revived  by  the  st.  5  Geo.  24. 

But  a  commitment,  till  be  conform  to  their  authority,  is  void.  R.  1  Sal. 
848. 

Or^  till  discharged  by  due  course  of  law.     R.  I  Sal.  351. 

(D  9.)  By  seizure  of  his  effects. 

By  the  st.  13  El.  7.  if  any  detain  goods,  lands,  or  debts  of  a  bankrupt 
fraudulently,  &c.  he  shall  forfeit  double  the  vahie  of  them,  to  be  levied  in 
the  same  manner  as  the  forfeiture  for  concealing  such  goods,  &c.  on  exam* 
ination,  &c.  and  to  be  employed  for  the  benefit  of  the  creditors,  or  if  they 
be  paid,  then  a  moiety  to  the  queen,  and  a  moiety  to  the  poor,  &c. 

And  by  the  st.  21  Jac.  19.  (k)  the  commissioners  or  any  by  their  warrant 
may  break  open  the  house  (/),  chambers,  warehouse,  shop,  doors,  or  trunks 
of  Uie  bankrupt,,and  seize  his  goods,  money  or  other  estate. 

So  by  the  st.  4  &  5  Ann.  17.  on  certificate  from  the  commissioners,  of 
the  commission,  and  that  the  party  is  found  a  bankrupt,  any  judge  or  jus- 
tice of  peace  may  grant  a  warrant  to  seize  any  goods,  books,  writings,  or 
other  real  or  personal  estate  of  the  bankrupt. — So  by  the  st.  5  Geo.  24. 

And  by  the  st.  5  Ann.  «22.  if  the  bankrupt,  or  any  other  by  his  con* 
sent  or  privity,  remove,  conceal,  destroy,  or  embezzle  any  goods  or  effects, 
whereof  the  bankrupt,  or  any  in  trust  for  him,  is  possessed,  to  the  value  of 
20/.  or  any  books  of  account,  writings,  &c.  of  intent  to  defraud  his  credit- 
ors, such  bankrupt  ghall  suffer  as  a  felon. — So  by  the  st.  5  Geo.  24.  and  5 
Geo.  2.  30. 

[*](D  10*)  For  disposal  of  his  estate.     What  lands  and  goods. 

All  his  real  estate. 

By  the  st.  13  El.  7.  the  major  part  of  the  commissioners  have  full  pow- 
er by   their  discretion  to  take   order  with  all  (m)  a  bankrupt's  lands(n)., 

(*)5  6.  2.  c.  30.S'  14. 

(Z)  !•  The  J  cannot  breCik  0{^n  any  other  than  <be  bank  rap  l^s  ^oase  to  search  for  bid 
goods.  2  Show.  247.-— 2.  And  where  ft  messenger,  under  commissioners^  warrant,  attempted 
to  seise  the  bankrupt's  goods  in  the  possession  of  the  master  of  a  ship,  who  refused  to  delirer 
fhcm,  lord  chancellor  doubted  whether  he  could  make  an  order  in  aid  of  their  warrant.  IIo , 
however,  made  an  order  for  delivery  of  goods  upon  payment  of  freight  and  indemuif/ing 
master  against  bill  of  lading  sent  to  consignees.     Molloy,  253. 2  Eq.  Ca.  Abr.  98. 

(m)  These  are  general  ruUe  upon  the  question  what  passes  under  the  commission  ;— -I  . 
Every  description  of  personal  property  to  which  the  bankrupt  is  legally  or  equitably  enti- 
tled at  the  time  of  the  bankruptcy,  or  to  which  he  may  become  entitled  previous  to  ob- 
taining his  certificate,  may  be  assigned  by  ihe  commissioners.  34  Sl  35  Hen.  8.  c.  4.  s.  I  • 
l3FMz,  c.  7.  s.  2&1I.  iJac.  I.e.  16.  s.  13.  21  Jac.  1.  c.  10.  6  Geo.  2.  c  30. — ?. 
Hence  all  interests,  legal  and  equitable,  pass  under  the  assi&^nment.  9  Ves.  83.  1  V.  ^ 
B.  547. — 3.  So  whatever  possibility  of  interest  the  bankrupt  is  entitled  to  in  bis  o-vm  riglit« 
may  be  assigned  by  the  commissioners.  3  P.  Wms.  132. — 4.  And  in  fine,  every  specien  of 
propeKy  whereof  by  possibility  a  profit  may  be  made,  acquired  by  a  bankrupt  bofor« 
his    certtficate/passes  to  his  assigoees.    3  Smith,  58.  7£ast|  63.    3  B.   <c   P.   565. — &. 
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r*]ien«wont;,  and  hereditaments,  as  well  copy  as  freehold,  which  he  shall 
have  m  his  own  right  before  he  became  a  bankrupt* 


Therefore,  a  rit^ht  to  bring  a  real  acti6n.  2  H.  B.  444.-«*6.  Devise  to  soch  of  the  children 
of  A<  as  should  be  living  at  his  death.  A.  had  issue,  amongst  others,  B.  who  became  bank- 
rupt, and  obtained  his  ceftificmte  ;  then  A.  died,;  and  aatigaees  wer«  held  entitled  to  &'• 
interest.  3  P.  Wms.  13%.«*»7*  But  whcre^  after  the  bankrupt  obtains  his  certificate, 
Ml  estate  deacetide  to  him  as  heir  at  law,  it  is  not  such  a  possibility  as  can  be  assigned  by  the 
coouaHsioaers  4  there  most  be  a  ptnona  duigntUa^  it  must  be  a  possibility  that  can  be  as* 
ugaed  or  released  i  «uch  as  the  bankrupt  can  disclose  upOB  his  examination*  Anb*  394. 
These  ar»  mxseeibineett^  poAn/«.— 8.  Where  a  chattel- is  made  to  order,  the  property  there- 
io  is  not  Tested  in  the  {qua&i)  Vendae,  cmtil  finished  and  deliyeted^  though  be  has  paid  for  it. 
Thereibre,  upon  his  bankruptcy  previous  to  these,  it  does  not  pass.  1  Taunt.  318.— •9.  If 
a  tnder  draw  an  order  for  payment  of  a  sum  of  money  out  of  a  certain  fund,  and  pay  it  to 
a  creditor,  who  deposits  the  order  with  the  payee,  and  before  the  order  is  payable  the  tra- 
der become  a  baakropt ;  the  money  does  not  pass,  but  must  be  appropriated  in  payment  of 
the  Older.  Row  v.  Dawson,  1  Ves.  331 — 10.  The  assignees  cannot,  in  trover,  recover 
Aom  a  craditor  the  amount  received  under  a  check  delivered  to  him  by  the  bankrupt  since 
ib»  bankruptcy.  Mathew  v*  Sherwell,  2  Taunt.  439 — 11.  An  agreement  for  a  lease  made 
for  bankruprs  personal  accommodation,  does  not  pan.  2  B<  4e  P.  Q.'^IS.  Ail  assignee  un- 
der a  commission  is,  eommt  temble^  entitled  to  have  the  benefit  of  a  oovenant  for  renewal  of 
a  lease  at  the  end  of  a  terra.  2  Vem.  194,  contra.  2  Freem.  183.  2  H«  B«  444,  accord. 
.—13.  If  a  mor^^age-deed  contains  a  covenant  for  further  assurance^  the  mortgagee  may 
retain  his  security  against  the  assignees.  3  Bro.  5JM-  2  Bro.  652 — 14.  The  right  to  mon- 
ey navable  by  instalmenU  for  taking  into  partnership,  passes,  though  t«ftrtnersbip  determm« 

edby'the  bankruptcy.  Swanst.     83 15.  The  right  of  action  forraooeylost  at  play,  passes, 

2  Ves.  514.  2H.  B-  308. — 16.  A  power  does  not  pass.     Lord  Townsend  v.  Windham.— 

17.  The  commissioners  may  assign  a  lease  granted  to  the   bankrupt,  in  which  there  is  a 

proviso,  that  the  lessee,  his  executors  or  administrators,  shall  not  assign  without  the  le«a»>r  s 

SwsenTin  writing.  2  Eq.  Ca.  Abr.  100.  Amb.  480.  2  Atk.  219 ;  vide  12  Ves.  504.     3M.  &  S. 

3^—18.  Funded  property   limited  to  the  bankrupt    as  unalienable,  if  given  for  life,  with 

BO  limitation  over  upon  bankruptcy,  passes.  I  Rose,  197.  18  Ves.  4-j9,--19.  Property  limited 

oier  upon  bankruptcy,  does  not  pass.   1  Rose,  197.  18  Ves.  4^ — 20.  If  an  estate  be  settled 

upon  bankrupt  for  life,  with  other  intervening  uses,  remainder  to  himself  in  fee,  with  power 

to  change  the  oses,  and  he  afterwards  become  bankrupt,  the  remainder  in  fee  vests  in  the 

assignee^,  and  his  power  of  revocaUon  is  gone.     LoflH.  71 — 21.  Where  a  trader  pledged  a 

lease  as  a  security  for  a  sum  of  money  lent  to  him,  and  afterwards  became  bankrupt ;  the  court 

said  they  had  nothing  to  do  but  to  supply  the  legal  formalHies,  and  ordered  the  estate  to  be 

t9ld  for  the  payment  of  the  money.     1  Bro.  269.  and  cases  there  cited.     9  Ves.  116.     11 

Ves-  aw.  ib.  403.-.22.  A  lease  is  deposited  as  a  security,  but  no  assignment  is  executed  :  ' 

semUe  that  the  equitable  interest  of  the  pledge  is  not  of  such  a  nature  as  to  reduce  ^e  es- 

late  of  the  pledgor  to  a  naked  trust,  which  would  not  pass  to  his  assignees.     5  Esp.  106— 

23.  A  policy  of  insurance,  effected  by  a  trader  on  his  own  J>fe;  pa"es  *o  his  assignees,  un- 

less  they   exprcwly  renounce  their  claim  to  it.     1  Campb.48l-.24.  A  share  ma  ship 

passes,  without  being  chanred  in  respect  of  disbursemente  by  the  other  part-owners.  2  Rose, 

S:-4.  Assignees  liunot  have  trover  for  a  ship  of  which  ^^^^Pl^fL^^"^^  «^  "^ulT. 

ed  owner,  although  defendant  claims   under  the  bankrupt.     Stark.  177.— 26.  A  right  to 

^pwsation  umler  a  dock  act  passes.     17  Ves.  343.-27.   A  debtor,  after  an  act  of  bank- 

^S^^tdoJUs  to  his  creditor  bllte  of  lading,  as  a  security.     The  creditor  insures  in  Im 

^?ame,   aod  on  a  loss,  recovers  against  the  underwriter,  by  averring  the  mterest  in  the 

b^krunt's  assienees.    The  assignees  are  not  entitted  to  the  money  so  recovered.     4  Taunt. 

J80  — ^    Under  the  bankruptcy  of  an  executor  and  trustee  directed  by  the  will  to  carry  on 

atrkde    Md   a  limited  sum  to  be  paid  to  him  by  the  trustees  lor  that  purpose,  the  gjne«J 

aJS. Lrj^nd  tharfimd  are  not  liable.     10  Ves.  100.-29.  Property  obteined  by  fraud,  and 

Iw^^^n  be  distifH"«ished*  does  not  pass.     1  M.  «t  S.  617—30.  A.,  upon  folse  pretences, 

r'clsTblir  f^T^C^^  hi.  assign'ees  receive  the  amount      ^^s  is^ey  had^iind  re- 

ceired  by  the  assignees  to  B.'s  use.     Peake,   111  ;  and  see  12  East,  ^^'V;^'  *^^**  *^" 

^red  iStween  tS  signing  and  allowance  of  the  certificate,  pass  ;  thus,  a  legacy.    2  Burr. 

7  W^f^  Future  property  the  estate  (under  a  second  commission)  not  paying  1d#.  in  the 

1«  Jd^«  nit  wais.     1  Rose,  452.^33.  If  the  statute  of  limitaUons  is  pleadable  a^mst  ii 

£^«nrhiratlSJ^es  mfy  be  barred  by  it ;  and  the  time  is  to  be  computed  from  the  date 

^  oriiioal  ca^of  ^ctL^  and  not  from'  the  date  of  the  commissioners'  assignment.     1 

arn^^   3  P    Wm..  143.    Comb.  70.-34.  A  trader  assigned  his  whole  estate  »«  !'•«»*«?' 

^'   A^:  Jrl^Tvinz  tohimself  a  power  of  rAvocation  on  a  certain  event.    He  afterwards- 

his  c«f  «tors,  re^rvijog  lo  ^^^  commission  issues.    IWd,  that  the  ass.«ment 

Sr ^r ^omL!!^  w^^^^^^^^  a revocatien  a. by  the  tr^ter-    ''''^^^- 

Vol.   II.  ^^  ""        ' 
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[*]  And  therefore  the  commissioners  may  sell  (o)  all  lands  and  tenements, 
which  the  bankrupt  had  at  the  time  of  his  bankruptcy  in  fee,  for  life,  or  for 

years. 

So,  all  rents,  annuities,  offices,  (p)  &c.  {q) 


35.  Certain  stock  standing  in  the  name  of  ihe  bankrupt,  the  dividends  of  which  had  not 
been  claimed,  was,  under  the  56th  Geo.  3.  c.  60.  transferred  to  the  commissioners  for  the 
rednction  of  the  national  debt.    The  assignee  of  the  bankrupt,  by  petition  under  the  act, 
claimed  the  stock  as  part  of  the  bankrupt *8  effects.     Another  person,  by  petition,  claimed  the 
stock,  insisting  that  the  bankrupt  was  a  trustee  for  him.     A  reference  was  directed  to  the 
master,  to  ascertain  whose  stock  it  was,  and  in  the  mean  time  the  stock  was  directed  to  be 
transferred  into  the  name  of  the  accountant  general.    3  Me4'  28.—^.  An  action  of  trover 
cannot  be  maintained  by  the  assignees  of  a  bankrupt,  to  recover  bills  of  exchange  from  tiie 
holder,  who  drew  them  with  a  knowledge  df  the  bankrupt's  insolvency,  and  after  compell- 
ing such  bankrupt  to  sign,  induced  bis  creditors,  who  were  not  aware  of  hie  circumstances, 
to  accept  them.     1  B.  Moore,  981..— 37.  A.,  in  London,  agrees  to  consign  goods  to  B.  &  Co.  ■ 
at  Hamburgh,  on  a  commission  del  credere^  to  receive  the  proceeds  through  the  hands  of  C. 
their  partner  in  London,  who  is  to  make  advances  to  A.  and  repay  himself  out  of  the  pro* 
ceeds ;  B.  &  Co.  purchase  biUs  at  Hamburgh,   drawn  on  D.   in  London,  indorsed  to  them- 
selves, and  which  they  indorse  and  remit  to  C.  as  part  of  the  proceeds,  advising  A.  thereof, 
and  desiring  him  to  give  them  credit  lor  thorn  when  duly  honoured.    The  bills  are  accepted 
by  L>.  but  never  indorsed  over  to  A.,  and  before  they  became  due,  D.  stops  payment.  Held, 
that  the  jury  were  justified  in  considering  that  the  bills  were  sent  to  the  account,  and  at 
the  risk,  not  of  A.  but  ofC.  ;  and  there foQs  A.  having  become  bankrupt,   that  his  assignees 
were  entitled  to  recover  the  balance  of  (he  proceeds  from  C    2  Mars.  460.     7  Taunt.  164. 
— .^.  Where  a  trader  advanced  half  a  fine  for  the  renewal  of  a  lease,  and  took  from  the 
lessee  a  promissory  noto  to  repay  the  money,  unless  she  should  by  will  give  the  leasehold  es- 
tate to  one  of  his  children,  and  the  lessee  accordingly  bequeathed  the  estate  to  one  of  the 
trader's  children  ;  but  before  the  death  of  the  lessee,  the   trader  became  a  bankrupt,  and 
aiter  her  death  the  assignees  of  the  bankrupt  filed  a  bill  against  the  child  of  the  bankrupt. 
Held,  that,  if  it  was  money  advanced  without  a  lien,  it  might  be  dangerous  to  give  it'to  tiie 
assignees ;  but  that  as  far  as  the  money  advanced  was  a  lien,  the  father  procured  an  inter- 
est, which  must  go  to  his  assignees.     1  Bro.  160. 

.  (n)  1*  Property  in  Scotland  passes.  I  Rose,  462.  3  V.-^  B.  100  ;  as  well  real,  9  Ves. 
81,^8  personal.  2  Rose,  291.  3  V.  &  B.  100.— 2.  Personal  property  abroad,  in  Ireland, 
for  example,  passes.  Ck>od.  114.  1  H.  B.  132.  9  Ves.  86.  I  H.  B.  694.  4  T.  R.  182. 
2  ^.  B.  402.  contradicting  Cooke,  300.  Vide  Cooke,  297.  Dougl.  161 — 3.  Real  property 
46es  not.  Cooke,  297  ;  see  Doogl.  161.--^.  Money  owing  out  of  England  (as  in  tho  plan- 
tations) to  a  bankrupt,  may  be  attached  by  the  law  of  the  place,  after  the  bankruptcy,  for 
a  debt  due  before.  Dougl.  170. — 5.  If,  after  the  assignment  ef  a  bankruprs  estate,  a 
creditor  knowing  it,  and  residing  in  England,  attach  the  money  of  the  bankrupt  abroad,  the 
assignees  may  recover  it.     1  H.  Bl.  665.    4  T.  R.  182.     2  II.  Bl.  402. 

(o)   I.  As  to  legal  operation  of  a  sale  or  assignment  by  commisBioners.— -It  has  not  the 
effect  of  a  voluntary  transfer  of  stock  under  a   covenant.     1  V.  &.  B.   179. — 2.   And  held 

not  to  work  a  forfeiture  under  a  clause  hi  a  will  against  alienation.    Cooper,  259 3.  But 

where  an  annuity  was  given  by  will  to  a  trader  for  life,  payable  to  him  only,  upon  his  own 
receipt  and  no  other,  and  to  cease  immediately  upon  alienation  ;  held,  that  it  ceased  by 
the  bankruptcy,  and  the  bargain  and  sale  of  the  trader's  estate.     3  Ves.  149.  6  T.  R.  684. 

(jf)  1.  All  offices  touching  or  concerning  the  administration  or  execution  of  justice,  are  not 
saleable  by  the  commissioners,  as  the  stat.  5  &  6  Edw.  6.  c.  16.  expressly  prohibits  the  sale 

of  such  offices.     But  all  other  offices  of  inheritance,  and  for  terms  of  years,  arc ^,  The  ot- 

fice  of  Serjeant  at  mace  of  the  city  of  London  has  been  held  to  be  within  the  meaning  of  the 
statr  5  &  6  Edw.  6.  although  it  was  purchased  for  a  sum  of  money,  and  held  qttatrtdtu  it  6e- 

negetterii^  for  it  concerns  the  administration  of  justice.     1  Atk.  212 3.  I'he  place  of  a 

jew-broker  in  the  city  of  London  is  not  a  saleable  office.  Amb.  89.-4.  Where  the  office  is 
only  of  police,  such  as  that  of  the  under-mar&hal  of  the  city  of  London,  it  is  saleable  by  the 
commissioners.  1  Atk.  210.  215.  Amb.  7^—5.  The  place  of  one  of  the  sworn  clerks  of  the 
six  clerks  office,  is  not  assignable.     1  Atk.  212—6.  A  gentleman  pensioner  becoming  bank* 

Tupt,  was  ordered  to  resign  to  the  nominee  of  the  assignee.    Cooke,  283. 7,  Neither  the 

f  uU  ner  half-pay  of  an  officer  in  the  army,  navy,  or  marines,  is  assignable.  Cooke,  284.  3 
T.  R.  681.     1  H.  B.  627.     4  T.  R.  248.     9  Anst.  §83. ;  but  see  2  Blk.  1 137. 

(.q)  1.  'Where  a  bankrupt  is  entitled  to  an  advowson,  or  to  a  right  of  next  presentation  to 
a  living,  the  commissioners  may  sell  it.  But  if,  at  the  time  of  sale,  the  church  be  void,  the 
bankrupt  ^all  present*  1  Burn's  Ecc.  L.  126 — ^2.  If  a  cleigyman  become  bankrupt,  h» 
Uvinp  "liable  to  a  aequestration,  and  the  fNroceedi  are  dietributalle  wiongst  his  creditors. 
I  Atk.  90(1, 
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So,  all  copyhold  estates  ;  for  they  are  within  all  tbe  statutes  of  bank- 
nipts.     R.  Cro.  Car.  550.     Vide  Copyhold,  (N.) 
So  a  reversion,  or  remainder,  as  well  as  lands  in  possession. 
So  any  future  interest :  as,  a  term  to  commence  infuturo. 

(D  11.)  Though  a  joint  purchaser  with  his  wife,  &c.  (r). 

So  by  the  st«  13  EL  7«  the  commissioners  may  sell  all  lands,  tenements, 
and  hereditaments,  which  the  bankrupt  shall  have  purchased  for  money,  &c* 
jobtly  with  his  wife,  children,  or  child,  for  his  own  use,  or  for  such  use  or 
interest  as  he  might  lawfully  depart  withal. 

Yet,  if  a  purchase  in  the  name  of  himself  and  his  wife,  and  son,  was  be- 
fore his  trading,  the  commissioners  cannot  sell  it.  R.  per  3  J.  Cro.  Car. 
650. 

So  by  the  st.  13  EI.  7.  the  commissioners  may  pell  all  lands,  &c»  jpur- 
chased  with  any  person  to  the  secret  use  of  the  bankrupt. 

Soy  if  the  bankrupt  be  a  joint-tenant  in  fee,  for  life,  or  years,  the  com« 
missioners  may  sell  a  moiety. 

If  he  be  seised  in  right  of  his  wife,  they  may  sell  during  the  coverture«(5) 

[*](D  12.)  Though  conveyed  to  his  children,  or  trustees* 

So  by  the  st.  1  Jac.  1 5.  the  commissioners  may  sell  all  lands,  &c.  offices, 
&€•  goods,  chattels,  and  debts,  which  such  person  who  shall  become  bank* 
rapt,  shall  have  conveyed,  or  cause  to  be  conveyed  to  any  of  his  children, 
or  other  person,  or  into  any  other  men's  names,  as  amply  as  if  sueh  bank- 
rupt, at  the  time  of  the  bankruptcy  had  been  actually  seised,  or  possessed  in 
his  own  name,  of  the  like  interest.  . 

So  if  they  are  conveyed  before  his  bankruptcy,  in  con»deration  of  mar« 
riage,  to  the  use  of  himself  and  his  wife  ;  though  the  wife  is  not  named  by 
the  stat.  for  she  is  within  the  intent.     R.  Sti.  289. 

(D  13.)  Though  seised  only  in  tail. 

So  by  the  st.  21  Jac.  19.  the  commissioners  may  sell,  &c.  all  lands,  &c. 
whereof  the  bankrupt  is  seised  in  tail,  in  possession,  reversion,  or  remainder, 
whereof  no  reversion  or  remainder  is  in  the  king  of  the  gift  of  the  king,  &c, 
which  shall  be  good  against  issues  in  tail,  and  ail  others,  whom  the  bank- 
rupt might  bar  of  any  remainder,  title,  possibility,  &c.  by  a  common  recov- 
ery. (0 

So  they  may  sell  an  estate,  which  the  bankrupt  has,  to  commence  upon 

a  contingency. 

(D  14.)  Though  he  has  only  an  eqtiity  of  redemption. 

Sobyth6st.  21  Jac.  19.  if  the  bankrupt  have  conveyed  lands,  &c. 
goods,  &c.  on  condition,  or  under  power  of  redemption,  the  commissioners 
mar  before  the  time  of  performance  of  the  condition,  under  their  hands  and 
seals  appoint  a  person  to  make  tender  of  payment  of  performance,  accord- 

(r)  Vide  infra,  (.G)(0). 

«^  t''"^*  tenant  to  tail  mortgage  an  eitate  for  yean  and  no  recovery  i«  roffered,  and  h» 
1«^;*a  h^taupt  and  die,  thi  iilgnee  is  enUUed  to  the  estate  clear  of  «io  mortgage. 
J^'lrr-St  ^Bat  if  a  tenant  in  tlu  make  a  mortgage,  with  a  covenant  for  fni^er  aj- 
LZnL  ^dbToome  bankropt ,  hi.  a«ignee.  •!«  bound  by  the  covenant,  althongh  no  le- 
w^rTb."*-*-    Cited  SBro.  ess.    3B«>.$W. 
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ingto  the  nature  of  the  condition.  And  after  such,  tender,  &c.  the  commis- 
sioners may  sell  such  lands,  goods,  &c.  for  the  benefit  of  the  creditors,  as 
any  other  of  the  bankrupt's  estate- 

(D  J  5.)  Though  it  descends  after  his  bankruptcy. 

So  by  the  st*  13  El.  7.  the  commissioners  may  sell  all  lands  free  or  copy, 
fees,  goods,  &c.  purchased  (te),  or  i^hich  sliall  descend,  or  by  any  means 
come  to  the  bankrupt  after  his  being  declared  a  bankrupt,  at  any  time  before 
the  d^bts  to  the  creditors  be  fully  satisfied,  or  agreed  for. 

(D  16^)  All  goods   and    debts. 

So  by  the  st.  1 3  El.  7.  the  commissioners  may  sell  all  money  (x),  goodif, 
chattels,  merchandizes,  wares,  and  debts  of  the   bankrupt,  wherever  found* 

And  by  the  st.  1  Jac.  1 5.  the  commissioners  may  grant,  and  assign  any 
debts  due  to  the  bankrupt,  or  to  be  due,  from  what  person,  or  in  [*]what 
manaer  soever,  to  the  benefit  of  the  creditors  ;  which  assignment  shall  vest 
the  property  of  such  debt  in  the  assignee,  as  fully  as  if  the  bond,  &c.  were 
made  to  such  assignee,  so  tliat  the  bankrupt  shall  not  afterwards  recover, 
release,  or  dischafge  the  same,  nor  shall  it  b^  attached  as  a  debt  of  the  bank- 
rupt. 

And  therefore  the  commissioners  may  sell  all  the  goods  of  the  bankrupt, 
though  he  sold  them  bonajide  after  his  bankruptcy,  and  before  the  com- 
mission awarded.     Vide  ante,  (C  9.) 

Though  he  sold  them  in  market  overt.     Per  T wisd.  1  Lev.  1 1i.  1  Sid* 

273. 

A  fortiori^  goods  sold  by  the  bankrupt  after  the  commission,  before  seiz* 
ure.     R.  Mo,  594. 

Though  the  bankrupt  pay  his  money  to  anv  creditor  for  a  just  debt.  R.  2 
Co.  25.  b. 

So  tliey  may  sell  his  goods  in  Ireland. 

TJiey  may  sell  monies  due  to  the  bankrupt  upon  a  judgment.     Jon. 

-A"^**  j*»dgment  may  be  entered  M^on  k  scire  facias,  after  verdict  against 
(he  tcrretenant,  at  the  request  of  thp  assign^^,  \vitbout  a  new  wVe  facias  by 
bun.     5  Mod.  88,  "^  ^ 

3o,  an  herictt,  relief,  &c.  due  to  the  bankrupt. 

So  a  debt  upon  a  bond  to  A.  as  trustee  for  the  bankrupt.  R.  Pal.  505, 
2  Ver  IT  *°  ^"^"'^^  "^^  redemption,  which  th^  bankrupt  had. 

Soa  legjacy  given  to  the  bankrupt,  for  which  he  had  a  decree.  R.  2 
ver.  ^33.  (y) 

..fhUlf"^^'  ™^J',?fl' goo'^s  of  the  VSP^r-ipt  fsrfcit^d,  ^.ud  seized  by  a  capia, 
BlXT/r^!"  l^^  '""I'f'-HPtfJ'.  «I'<1  before  (he  <;ommi8sion  ;  for  /bankrupt 

iSe"eS?«er:  h"l  fc"  o''  '"  '"^' ""'  ''^''''''     ^'  '  ^'''  ''''  ^'  '''^'' 
Eo%^/ntf£'creaZs'''''''''^'^'^'''^''''''P'^  being  ,  felon,    shall 
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(D  17.)  Though  he  has  only  the  disposition  by  consent  of  the 

owners,  &c. 

And  by  the  st.  21  Jac.  19.  the  commissioners  may  sell  all  goods,  where- 
of the  bankrupt  shall  be  reputed  owner,  acnd  with  the  consent  of  the  true 
owner,  take  upon  bim  the  sale  and  disposition,  though  formerly  couFevcd 
by  the  bankrupt  to  such  true  owner  for  valuable  con8ideration.(z) 

(s)  1.  Tb*  enaetiog  part  ci  Mct*  11.  stat.  31  Jac.  1.  c.  19.  is  not  restrained  bf  the  pre- 
amble, hot  extends  to  goods  of  a  third  person,  which  he  permits  a  trader,  who  afterwards 
becomes  hankmpt,  to  be  in  possession  of,  and  to  sell  as  his  own.    Cowp.  d^. — 1»  Though 
fomeTly  fliis  was  vexvite  qutstio.     1  P.   Wms.  318.     IP.  Wqs.  314.     1  Atk.  158.     1   Ves. 
%39.    I  Atlc.   165.— 3.  But  such  goods  only  pass  as  the  bankropt-  had  in  his  possession  at 
the  time  of  his  bankroptcy.     16  £ist,  SI. — 4.  And  the  possession  most  be  with  the  owner'^s 
consent ;  not  adverse.     I  Ves.  243. — 3.  Nor  is  a  naked  possession,  with  neither  the  reali- 
ty nor  semblance  of  a  power  of  disposition,  sufficient.     1  Ves.  243..^.  Utensils  of  trade  let 
to  a  trader  at  a  yearly  rent^  pass  to  his  assig;neos,  unless  there  be  a  usage  of  trade   for  snch 
articles  Co  be  let  out  to  traders.     9  £ast,  2 1 5.    Vide  1  B.  &  P.  83.    Cooke,  353—7.  A  per- 
son wiio  kept  a  coflee-honse  gave  a  warrant  of  attorney  to  her  creditor  for  800/.  under  which 
be  entered  up  Judgment,  and  took  her  goods  in  execution.  They  were  valued  by  the  sheriff 
at  3371.  I3r,  6<L  and  a  bill  of  sale  made  out  at  that  price  to  J.  S.  the  plaintiff ^s  brother,  in 
tnwt  for  liim.    Afterwards,  by  articles  of  agreement  between  J.  S.,  the  plaintiff  and  the 
lianfcrapt,  the  plaintifflet  the  goods  of  the  bankrupt,  at  a  yearly  rental  ibr  four  years:  the 
bankrupt  continued  in  possession  beyond  four  years,  and  until  they  were  seized  under  the 
comnussion  ;  they  pass.     1  B.  Ic  P.  83. —  8.  But  the  statute  does  not  effect  the  freehold,  or 
any  auctide  annexed  theteto.     9  East,  215.     1  Atk.   168.     1  Ves.   352.     7  T.  R.  228.     11 
Ves.  407 — 9.  A  condition  annexed  to  the  sale  of  standing  timber,  that  on  the  vendee  be- 
coming bankrupt  before  payment  of  the  price,  the   vendor  might  retake  the  same,  is  void, 
if  the  bankrupt,  when  he  becomes  such,  had  the  sale,  order  or  disposition  thereof.    2 
Taunt   176. — 10.  Possession  must  accompany  an  absolute  sale  of  personalty.    2  T.  R. 
&«7.    2T.  R.  594.     1  Atk.  163.     1  Ves.  348.     1  Ves.  352*     1  B.  &  P.  83.     Cooke,  353. 
I  B.  &  P.  82. — ]  K  Where  by  the  terms  (which  were  notorious  in  the  neighbourhood)   of  a 
^*"A,^de  sale  the  vendor  was  to  remain  in  possession  for  three  months,  held  that  the  proper- 
ty did  not  pass  under  his  bankruptcy  before  the  time  expired.     1  M.  &  S.  335. — 12.  A  tra- 
der bad  committed  an  act  of  bankruptcy ;  goods   were  afterwards  sent  by    a  vendor  to  a 
pvticolar  inn   as  ordered,  whence  they    were  forwarded    to  a  packer^s,  pursuant   to  a 
S^raenil  order  of  the  trader  to  send  all  goods  directed  to  htm  there  ;  the  packer,  ignorant  of 
the  act  of  bankruptcy,  booked  them  to  his  account,  and  opened  them  to  ascertain  what  they 
wen.     The  assignees  are  entitled.     3  B.  &  P.  469.*«13.  In  the  case  of  a  bulky  commodity, 
a  ^rmlK^ical  delivery,  as,  delivering  the  key  of  the  warehouse  containing  it,  is  sufficient..  1 
Atk.  170.     7  T.  R.  67 14.   And  the  same  holds  where,  from  necessity,  a  symbolical  de- 
livery has  been  made  ;  as  where  a  ship  at  sea  has  been  mortgaged,  and  the  grand  bill  of 
ssle  delivered  to  the  mortgagee.     But  it  seems,  that  if  there  are  any  documents  relative  to 
the  property  in  the  vendor'^s  possession,  with  knowledge  of  the  vendee,  by  which  ho  might  be 
enabled  to  impose  himself  upon  third  persons  as  owner,  these  must  be  delivered  to  the  ven- 
dees.   2  T.  R.  462 15.  A  custom  in  the  trade  for  the  purchaser  to  leave  the  article  in  the 

lefierS  warehouse,  undistinguished  by  mark  of  separation  from  articles  of  the  same  kind, 

will  not  prevent  its  passing.     3  Taunt.  487.^16.  The  property  in  goods  sent  by   whole- 

nle  dealers  to  a  shop-keeper  upon  sale   or    return,  passes.     Livesay  v.  Hood,  2  Camp.  83. 

—17.  Stat.  21  Jac.  I.e.  19.  not  applicable  to  bills  at  abanker^s.     1  Rose,  232.— 18.  Nor 

to  goods  left  in  trust  to  sell.     I  P.  Wms.  314 — 19.   A.,  a  trader  and  officer  in  tlic  East  India 

C<»ipany's  service,  assigned  bis  privilege  of  shipping  from  India  to  England  to  B.  for  a  valu- 

^le  consideration  ;  and  in  order  to  evade  the  bye -laws  of  the  company,  prohibiting  sach 

ikesignment,  the  goods  were  shipped,  entered,  warehoused,  and  sold  by  the  Company  in  A.^s 

■asse^  and  the  pioceeds  carried  to  his  account ;  but  before  A.   received  those  proceeds  from 

tt»e  Company,  he  became  bankrupt.    The  assignees  are  entitled  to  them.     7  T.  R.  228. — 

9-  When  a  testator  directed,  that  in  oase  his  son  should  carry  on  the   testator^s  trade  for 

ft«  benefit  of  himself  s^nd  his  mother,  his  lease  and  furniture  should  not  be  sold,  but  that  the 

Irastee*  should  permit  the  widow  and  children  to  reside  therein,   and  have   the  use    of  it ; 

and  the  widow  and  son  carried  on  the  trade,  and  became  bankrupt.    Held,  that  the   furni- 

(ws,  kc.  was  not  in  the  order  and  disposition  ol  the  bankrupts.  2  Rose,  331. — 21.  Shares  held 

^  A.  as  .trustee  ^w  B.  who  appoints  bim  residuary  legatee,  not  within  the  statute.  1  Sch.  Si 

^328.—^.  lA  pf^^ious  to  marriage,  the  wife's  stock  in  trade,  furniture,  or  other  property, 

2>e  awfened  to  a  tnistee  ibr  her  separate  use,  and  to  enable  her  to  carry  on  her  separate  trade^ 

■either  the  property  assigned  (thoiq^  not  scheduled)  nor  its  produce,  will  pass  undex  ^h^ 

Wibaod^s  tf^ffkruptcy^  inless,  1.  tho  assignment  was  colourablQ  1 2.  or  the  husband  had  the 
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prete^^ly  the  coi^"  ^ — --^     fespni*  or  implied,  of  the  real  owner,  the 
^at'^'*    •_^ — ■ — T\r/fA  tb9  ^^^^irith  children,  before  her  second  marriage, 
^^ — \^  of '*«SSl  o.--^*  '**!rS  trii»U  to  luffer  A.,  her  second  husband,  to 
^nJ  d'^P^^JTe  /ft*''^fLto*^f'^hatheshouldpay   800/.  by  yearly  instalments 
d^i^^  '''LJ^'  ^Ti^  ^^'fJ^oX  iD.talments  ^nly  were"^  paid  f  A.  became 
J^veyed  ^''/^e^^    of^'^JifJ^niP^'^^  ^®  *'"'*^*^  ^^^  possession.     The  goods 
^Yc  the  oojoy  ^^^  i^^^  ih0  *^^  tu    fV^bere  a  choso  in  action  is  assigned,  all  the  cases 
^lOOi'  ^'/^^Vtg^^^gT'  ^'  ^7t  be  delirered  over  to  the  assignee.— 25.  Operation  of 
»Jrr«0'' '  ^^goees-     f  gofy  ^^^nted  in  the  case  of  debts  (which  are  within  the  ttatate. 
..  4^  s^^S-^^rm^i  ..  ^rerenie    ,       __  .  v     ^   delivery  of  the  security' 

is  assigned,  it  mast  not 

»•-       /gv     ..-f,  to  v^-    •4tnee%  o«k"VM^«»  e><vrH.u  vrc  5>*«t>  w  !.».«  dcbtor  of  the  assignment* 

*  *"'J"  auH*  o^^J^j  u>  <*^/^^  But  in  the  case  of  book  debts,  it  is  sufficient  to  give  notice 

'^IfbB  '**''''*  Atlf..l^^7t  can  be  delivered.     1  Ves.  348.     1  Atk.   171 — 28.  Under  a  JL 

f'ves-  ^^'„  isf^^tVe  sheriff  (of  Cumberland)  makes  out  a  warrant,  directed  to  the  tra^ 

nV»  *?  *^  trf*^^^:  nother  person,  by  whom  the  business  is  conducted  in  the  usual  way, 

i.  »^^!^piti»oi  ^f  Terence  of  the  trader,  who,  upon  the  following  day,  commits  an  act  of 

tf^'''^#fro^'^r^i!-  ;<  a  continuation  of  the  possession  of  tfao  master,  and  the  goods  pass  in 

bu^JJ^fcy-      uckBoo  r.  frvin,  2  Camp.  48. — 29.  The  printer  and  publisher  of  a  newspa- 

^^Bt»*f^^\'  interest  therein  to  a  creditor  as  a  security,  but  continued  to  print  and  pub- 

l*''  fisaip^^^   Jq^  no  a^davit  of  the  change  of  interest  was  delivered  to  the  coouniasioners 

f%  9S  ^^'''rhe  printer  became  bankrupt.    The  right  to  the  paper  passed.     2  N.  R.  67.— 

If  gts^V'  fiwo  partners  has  possession  of  partnership  property,  and  the  one  out  of  posses- 

go-  if^^^^fyrshis^^^^^  the  purchaser  must  notify  the  transfer  to  the  other  partner,  other- 

^ioo  ^^^gfitkte  transferred  will,  on  the  bankruptcy  of  the  vendor,  pass  under  the  stat.  21 

^f^f*^,  l9,  as  being  in  the  bankrupt's  visible  ownership  with  the  owner's  consent.     4  M. 

j2tC' i^'^^'^3f.  Where  one  partner  mortgages  to  another,  or  to  a  trustee  for  him,  all  his 

'  ^    o*o^^^®  partnership,  the  deed  of  copartnership  must  bo  delivered  up,  and  notice  given 

^ibe  book  debtors.     1  Ves.  348.     1  Atk.   171.— 32.  So,  where  one  partner,  upon  retiring*, 

/raiesthe  slock,  notice  is  necessary.     9  East,  215. — 33.  For  the  stat  21.  Jac.  1.   c.  19.   is 

pl,*cable  to  property  left  by  retiring  with  ostensible  partner.     2  V.  <c  B.  173.— '34.  Quaere, 

f^cther  the  stat.   21  Jac.  1.  is  applicable  to  property  left  by  dormant  in  poesessionof  oc- 

f^tteible  partner.  2  Rose,  252.  256.     1  Buck,  48,  See  6  Ves.  747 35.  The  share  of  a  sectet 

partner  iu  the  joint  stock  in  trade,  being  in  the  possession  of  an  apparent  partner,  and  the 
sole  ostenaiblo  trader,  is  not  liable  to  the  bankruptcy  of  the  latter,  as  being  within  the  mean- 
li,^  or  mischief  of  the  21  Jac.  1.  c.  19.  the  bankrupt  having  such  an  interest  and  qualified 
property  in  the  secret  partner*s  share,  as  to  destroy  the  essential  requisites  of  a  true  and 
independent  ownership  on  the  one  hand,  and  o(  a  fraudulent  and  reputed  ownership  on 
the  other.     1  Price,  119. — 36.  Goods  bonght  by  a  bankrupt  and  two  others,  and  left   in 
the  temporary  custody  of  the  bankrupt  until  an  opportunity  offered  for  tho  sale  of  them,  is 
not  a  possession  within  the  statute ;  there  is  an  undivided  property  of  which  they   are  ten* 
ants  in  common  ;  there  must  be  a  possession  of  the  goods  in  one  or  other  of  them,   and  thA 
possession  of  one  is  the  possession  of  all.    1  Atk.  185.— 37.  Where  a  trader  assigned  a  ship 
Hnd   the   policy    of  insurance  upon   it,    and   covenanted    to    keep    up    the    insurance 
for  the  benefit  of  the  assignee,  and  left  the  policy  in   the  hands   of  the  broker,  who 
was  a  creditor  of  the  trader,   as  a  pledge  for  his  det)t;    upon  the   trader^s   becoming 
a  bankrupt,  the  assignees  paid  the  broker^s  debt,  and  obtained  possession  of  the    policy. 
Heidi  that   the  assignees   were   not  entitled  to  the  policy,   as  the  leaving  was  not  a  poft« 
session  wi'hin  the  statute.     1  13ro.  125.  2  T.  Hep.  491. — 38.  The  right  upon   a  policy,,  in 
owner^s  Lame,  made  upon  property  left  within  the  statute,  does  not  pass.   I  Buck,  149, — •39^ 
Qn%re,  whether  shares  of  a  ship,  not  at  sea,  are   within  the  statute.     1  Ves.  jun.    163.^* 
40-  In  the  case  of  ships  at  sea  and  their  cargoes,  of  which  an  absolute  delivery   of  poasea« 
sion  cannot  bo  made,  it  will  be  sufficient  if  the  proper  documents  and  muniments  are  delir- 
cred,  that  the  purchaser  may  be  enable  to  reduce  the  property  into  possession  upon  the  ar* 
rival  of  the  ship  in  port.     1  Atk.  160. — 41.  Where  a  ship  at  sea  is  sold,  it  seema  to  be  the 
vcndee^s  duty  to  write  by  the  earliest  opportunity,  to  the  captain,   who  will  thereupon  be 
accounted  his  H^ent,  and  thus  he  will  have  possessed  himself  of  the   property.     If   he  leta 
nii  opportunity  pass  by  without  writing,  and  in  the  meantime  the  vendor  becomes  bankrupt, 
the  ship  will  be  considered  as  property  in  hia  possession,  aa  visible  owner  with  the  owner** 
consent,  and  pass  accordingly  under  the  21  Jac  1.  c.  19.    4  M.  &  8.  248.-42.    A   bill  of 
sale  of  a  ship  at  sea  is  executed,  a  policy  on  the  ship  s^d  cargo,  is  placed   in  the  vendee^a 
hands,  and  the  bills  of  lading  making  the  cargo  deliverable  to  the  vendor  or  asaljnia,  ara« 
upon  the  ship^s  arrival,  indots^d  to  the  Tendee,  who  it  made  acqaaiated  (herewith*  Tt^  Tea* 
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accomptant,  or  debtor  on  a  contract  not  originallj  made  between  [♦Jhim 
and  the  bankrupt,  but  made  with,  or  in  trast  for  fiome  other  person. 

So,  goods  taken  in  execution  after  an  act  of  bankruptcy,  though  the  writ 
bcare  ttste  before.     Semb.  1  Lev.  1 73. 

So  a  JQ^ment  obtained  bj  a  creditor  after  an  act  of  bankruptcy  shall  be 
EToided. 

So,  bj  the  St.  21  Jac.  19.  if  the  bankrupt  had  granted,  or  pledged  his 
goods,  &c.  for  payment  of  money,  the  commissioners  may  pay  or  tender  the 
money,  and  then  sell  the  goods. 

Yet,  if  the  goods  of  a  bankrupt  are  seized  in  execution  after  the  bank- 
ruptcy, and  sold  by  the  sheriif,  tbe  commissioners  cannot  assign  the  money 
raised  by  the  sale,  but  they  must  assign  the  goods  themselves.  R.  3  Lev. 
192. 

So,  if  goods  are  taken  in  execution  by  the  sheriff  at  the  suit  of  the  bank- 
rupt, they  cannot  be  assigned  till  they  come  to  the  hands  of  tlie  bankrupt. 
R.  Job.  215,     Cro.  Car.  166.  176. 

Nor  damages,  which  the  bankrupt  may  recover  for  trespass,  or  slander, 
before  they  are  ascertained  by  judgment.     Jon.  215. 

(D  18.)  What  not.     Lands,   &c.  sold  bona  Jide  before  the 

bankruptcy. 

But  by  the  st.  13  El.  7.  tbe  commissioners  cannot  sell  landfr,  &c.  assured 
by  the  bankrupt  before  he  became  bankrupt,  so  as  such  assurance  be  made 
h&nafide,  ^uA  the  party  to  whose  use  made,  be  not  privy  or  consenting  to  the 
purpose  oi  tbe  bankrupt,  to  deceive  his  creditors,  at  or  before  such  assur- 
ance. 

Nor  lands,  which  the  bankrupt  had  sold  by  deed  indented,  though  the 
inrolment  was  after  the  bankruptcy.     Jon*  203.  {d) 


dor  directs  (he  captain  to  proceed  to  a  foreign  port,  dispose  of  the  cargo,  and  remit  the  pro- 
ceeds to  the  vendee,  without  acquainting  him  that  the  ship  and  cargo  were  sold.  The  captain 
s&ib,  haying  written  to  the  yendee,   informing  htm  that  he  should  remit  according  to  the 
yendor^s  order.     The   vendee   whilst  the  ship  was  in  England,  neither  takes  possession 
nor  notifies  the  sale  to  the  captain.     The  captain  afterwards  writes  to  the  vendee  inform- 
log  him  that  he  finds  what  he  did  not  know  before,  that  the  ship  and  cargo  have  been  sold 
to  him.    He  writes  a  second  time.     But  the  vendee  gives  him  no  answer  and  doeeno  act 
aotifying  his  assent  to  the  transfer.     In  this  state  of  things  (he  vendor  becomes  bankrupt. 
Held,  tteitHhe  ship^nd  cargo  passed  to  his  assignees,  under  stat.  21  Jac.  I.e.  19.  as  property 
IB  biJ  order  and  disposition.     4  M.  Is   S.  240.-— 43.  Upon  transfer  of  a  cargo  at  sea,  without 
deliverj  of  charter-party  or   bill  of  lading,  from  non-existence  or  inability,  assignee  must 
take  possession  upon    arriyal.     2  Eden,  231. — 44.Good8  at  sea,  assigned    by  a  bankrupt 
belbre  his  bankruptcy  (by  an   instrument  of  assignment,  the   bills  of  lading  not  having 
arrived,  with  delivery  of  a  policy  thereon  and  the  letter  from  tho  consignor,)  as  a  secur- 
ity lor  money  advanced  at   the  time,  and  another    sum   then   due,    (and   which    former 
sum  wae  advanced   on  the   strength  of  such   security)   do  not  pa^s  under  the  commission 
unless  subject  to  the    charge.     2  T.  R.   485. — 45.  Equitable  interest  on  stock  passes  by 
agrfiement.     2  V.  ic  B.  79.-46.  If  a  bankrupt,  after  he  has  obtained  his  certificate,  and 
who  trades  again  for  himself,  is  left  ibr  several  years  in  possession  of  his  house,  household 
goodA  and  famittire.  in  order  to  assist  in  setUing  the  affairs  of  the   bankrupts  estate,  the 
aseignees  repeatedly  stating  the  goods,  &c.  in  their  accounts  with  the  creditors  as  part  of  the 
estate,  such  possession  does  not  fall  within  21  Jac.  1.  c  19.  s.  11.  so  as  to  vest  the  goods  ia 
asrigneee  under  a  new  commission.     Dougl.  317.-^47.  Evidence  of  reputed  ownership  hi 
the  bankrupt,  may  be   rebutted  by  evidence  of  a  contrary  reputation  of  ownership  in  the 
trne  proprietor.     Holt,  327. 

(4  1.  If  a  trader  mortgage  copyhold  lands,  but  the  surrender  is  neglected  to  be  present 
ed  within  the  time  limited  by  the  custom,  and  the  trader  become  bankrupt  and  die  ;  the 
C'oart  ^  chancery  will  not  permit  the  assignees  to  take  advantage  of  the  defect.  2  Vem. 
5^5.^.8.  Ui^mdarscd  securities  delivered  before,  may  be  indorsed  after  bankruptcy.     13 
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[*]So  by  the  st.  21  Jac.  19.  no  purchaser  for  a  valuable  consideration 
shall  be  impeached,  unless  the  commission  to  prove  him  a  bankrupt  be  sqed 
in  five  years  after  he  shall  become  a  bankrupt* 

So,  if  the  bankrupt  be  afterwards  outlawed,  and  A.  gives  money  for  a 
lease  of  his  land  from  the  kins,  before  the  commission  sued,  he  will  be  a 
purchaser  &ona^(fe  foi  so  much*     tl.  1  Sal.  109. 

(D  19.)  Or  which  he  had  as  trustee. 

Nor  lands  which  the  bankrupt  has  as  trustee  only  for  payment  of  the 
debts  of  another.     R.  in  Chanc.  Trin.  2  Geo.  inter  Ciopham  &  Gallant. 


Ves.  206.    Ksp.  40.  Peake,  &0.     1  Cainp.  492. — 3.  And  (he  aasignccs  rcceiviDg  the  amoafat, 
win  hold  as  trustees  for  the  party.     1  Atk.  124. 

(e)  1.  Property  which  the  bankrupt  holds  as  trustee  merely,  does  not  pa«B.     3  B.  &  P. 
40.— 2.  Nor  what  with  the  owner^s  consent  for  a  specific  paspose^    5  T.  R.  316.— -3.  Aod 
the  criterion  of  the  last  is  to  consider  whether  an  application  to  any  other  purpose  would 
be  a  breach  of  contract.     5  T.  R.  227«  2  H.  B.  501.— -4.  Property  in  a  trustee^s  possession , 
belonging  to  eet'ui  que  trutt^  and  distinguishable,  does  not  pass.     Thus,  leases  alid  personal 
estate,  wherewith  to  discbarge  cuhu  que  tnuPs  debts.     1  P.   Wms.  314.  vide  Cooke,  l)o. 
— 5.  So  stock  purchased  by  an  agent  for  his  principal,  and  so  entered  in  his  books,  thouqfa 
taken  in  his  own  name,  does  not  pass.     3  P.  Wms.  1B6.— 6.  On  the  other  hand,  propeity 
held  by  the  bankrupts  trustee  is  assignable  ;  thus  a  bond.     Palm.  505. — 7.  Bills  or  ndcs 
lodged  with  an  agent  or  banker,  to  be  specifically  applied,  do  not  pass  upon  his  bankruptcy. 
I  Atk.  232.     Amb.  297.    2  Ves.  586.     2  Ves.   674.     3  P.  Wms^  185.  2  Blk.  1154.  5   T.  R. 
215.     2  H.  B.  501.     1  East,  544.     5  Ves.   169.    Cooke,  384.    3  Mad.  192 — 8.  To  make 
a  specific  appropriation  of  bills,  there  must  be  either  a  deposit  of  a  bill  for  a  bill,  or  of  se- 
veral at  once  as  one  entire  transaction,  to  answer  some  particular  purpose.     5T.  R.  494. 
-^9.  Endorsed  bills  deposited  with  banker,  though  he  mi^ht  negotiate  them,  yet  remaininf; 
upon  his  bankruptcy,  belong  to  the  remittor.     1   Rose,  232.— 10.  So  do  bills  remitted  with 
power  to  discount  if  not  discounted.     1  Rose,  232.     19   Ves.  60.— >11.  Short  bills  in  bank- 
er's hands,  unless  from  course  of  dealing  treated  as  cash  (the  proof  of  which  lies  upon 
banker)  belong  upon  bankruptcy  to  the  remittor ;  subject,  however,  to  the  banker's  lien,  and 
his  estate  to  be  indemnified  against  outstanding  acceptances.     17  Ves.  431.     1  Rose,  153. 
243.  254.  232.  280.     2  Rose,  162 — 12.  Proceeds  of  short  bills  held  as  agent,  due   before, 
but  received  after  the  bankruptcy,  returned.     18  Ves.   229. — 13.  Distinction  between  dis- 
count and  deposit,  depends^  not  upon  fact  of  indorsement,   but  intention  to  transfer.     19 
Ves.  229.— 14.  On  the  bankruptcy  of  a  customer,  short  bills  paid  by  him  into  a  banker^s 
in  the  country,  who,  according  to  custom,  thereupon  credited  him  with  the  amount  as  cash, 
charging  interest,  pass  under  the  commission,  subject  to  the  banker^s  lien.     9  East,  12. — 
15.  Bills  discounted  by  bankers,  who  credit  the  customer  for  the  amount,  after  deducting 
the  discount,  pass  to  their  assignees,  although  the  balance  of  accounts  was  in  favour  of  the 
customer.     3  Campb.  302. — 16.   A.  requested  permission  to  place  in  B.*s  hands  bills  pay  a- 
ble  at  six,  nine,  and  fourteen  months,  &c.  and  to  be  allowed  to  draw  out  the  amount  by 
dralls  at  three  months.     B.   wrote    back,  that  he  had  discounted  the  bills,    and'  that  A. 
might  draw  out  by  bills  at  three  months,  the  amount  of  the  bills,  discount,  and  commission, 
&c.  being  deducted.     B.  accepted   bills  to  that  amount  payable  .at  three  mouths,  but  be- 
fore they  had  fell  due  he  became   bankrupt,   having  in  his  hands  the  bills  deposited  by  A. 
A.  is  entitled  to  the  bills.     lEastr544. — 17.  Whether  »  bill- holder,  upon  the  bankruptcy 
of  the  drawer  and  acceptor,   may  require  the  application  of  property  lodged  by   the  for- 
mer with  the  latter  to  cover   the    acceptance,   see  2   Rose,    182.     Ibid.     1  Buck,    191. — 
18.   Lien  of  principal  upon  bills  remitted  to  agent  in  return  for  other  bills  sent  by   agent  to 
parchase  coin  for  principal  under  a  remittance.     5  Ves.   169. — 19.  Property    tMusigned 
to  a  partner  for  sale,  though  under  a  del  credere  commission,  does  not,  if  distinguishable, 
pass  upon  his  bankruptcy.     2  Vem.  638.    Cowp,  233.     3  P.  Wms.   185.  2  Atk .  621.     5 
T.  R.  226.     2  H.  B.  501.     3  M  &  S.  575.— 20.   When  it  is  said  that  money  has  no  ear-mark, 
the  dictum  must  be  understood  as  applied  to  an  undivided  and  undistinguishable  mass  of 
current  money.     But  money  in  a  bag,  or  otlierwise   kept  apart  from  other  money,  guineas 
or  other  coin  marked  for  the  purpose  of  being    distinguished,  are  so  far  car-marked  tha-t 
thry  do  not  pa^s.     3  M.  &  S.  575. — 21.  So  the  proceeds  of  the  goods,  whether  bills  or  mo- 
ney,m  if  distinguishable,   belong  to  the  prmcipal.    5  T.   R.  226.    211.  B.  50I.    Willes, 
400.     I  Atk.  2^.-22.  As  likewise  do  goods  purchased  with  the  proceeds.     1  Salk.  ]60.^- 
TX  And  since,  where  an  agent  exchanges,  without  authority,  the  property  of  bis  principal, 
the  property  given  in  exchange  will  belong  to  his  principal ;  if  the  agent  becomes  a  bank- 
rupt, uud  the  newly  acquired  property  can  be  distinguished  from  the  mass  of  iiis  other  pro- 
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^eriy,  it  ivHl  not  pass  under  his  commission.  3  M.  &  S.  562.-24.  There  hs  an  agreement 
between  A.  and  B. :  Ist.  That  A.  shall,  from  time  to  time,  parchase  of  B.  alltb^  light  gold 
cotd  which  he  should  send,  at  so  much  per  guinea ;  and  that  A.  shall  accept  bills  for  the 
money  due  upon  such  sales,  payable  at  two  month8\date :  9nd.  And  also,  that  A.  shallf 
from  time  to  timiR,  accept  bills  drawn  hf  B.  for  hid  own  cdnyenierice,  and  value  is  to  be  re- 
mitted, together  with  the  light  gold,  to  answer  them.  Thifa  agreement  i#  aeted  under  fof 
'  tome  time,  wheh  A.,  being  under  acceptances  for  B.  exceeding  his  remittances,  becomes 
bankrupt,  a  cooimiseion  issues  against  him,  and  B.,  ignorant  of  Uke  facts,  afterwards  remits 
light  gold  and  bills,  for  the  purpose  of  meeting  those  acceptances  when  they  should  be- 
come due,  -which  are  received  by  the  assignees.  Held,  that  the  remittances  were  made  for 
a  particular  purpose,   and  that  B.,  on  discharging  A.^s  acceptances,  might  recover  then 

back.     6  T.  R.  215.    2  H.  B.  501 25.  If  a  factor  had  sold  the  goods  of.  hi9  prmcipal,  and 

tiiey  are    not  paid  for  at  the  time  of  the  factor^s  bankruptcy,  the  principal  is  entitled  to 

payment  of  the-  aioney.     But  the  principal  must  ^ije  notice  to  the  purchaser,  befbfe  actual 

payment,  not  to  pay  the  factof ;  and  if  he  shduld,  notwithstanding,  pay  the  factor,  he  will 

be  liable  to  repay  at  to  the  principal.    Bull.  N.  P.  42.    2Stra.  1182.    7  T.  R.  359.^26. 

And  If  after  the  bankruptcy  payment  is  made  to  the  assignees  of  the  bankrupt,  the  principal 

it  entitled  to  recover  the  amount  from  them.     Willes,  400.     Co.  Bt.  Laws,  779.-27.  The 

statutes  of  bankrupt  do  not  extend  to  effects  which  the  bankrupt  may  have  tn  auter  droiti 

3  Burr.  136S.    I  Bik.  400. — 28.  Whatever  property,  therefore,  the  bankrupt  may  possess 

as  executor  or  trustee,  whether  in  effects  6r  money,  which  can  be  distingnised  from  his  own, 

IS  not  affected  by  the  commissioners'  assignment.'  2  P.   Wms.  310.     IT.  R.  370*     3  Burr. 

1368. — 29.  Nor  is  plate  belonging  to  the  testator's  estate  left  in  the  bankrupt's  possession;     1 

Atk.  158 30.   And  where  the  assignees  of  a  bankrupt   have  possessed  themselves  of  effects 

Which  belong  to  the  bankrupt  as  executor  only,  the  court,  upon  an  appUcatioii  of  the  tes^ 
tator^s  creditors,  will  appoint  a  receiver  for  receiving  and  securing  the  tcstator^l  effeets^ 
1  Atk.  10 1.  Co.  Bt.  Laws,  137 — 31.  And  if  the  assignees  of  the  bankrupt  have  possessed 
themselves  of  any  part  of'  the  testator's  property  which  can  be  specifically  ascertai.iedi 
they  will  be  compelled  to  account  for  and  deliver  it  up.  But  if  the  bankrupt  is  beneiicial- 
ly  entitled  to  any  part  of  the  testator's  property,  his  interest  parses  to  his  assignees,  and  the 
lord  chancellor,  if  necessary,  will  let  the  assignees  sue  in  the  bankrupt  s  name,  as  executor^ 
to  get  in  the  effecU.  1  Atk.  lOl.  Co.  Bt.  Laws,  137*  Amb.  74.  4yes*  40.-*32.  Where 
a  trader  is  made  executor  and  residuary  legatee,  and  before  his  bankruptcy  collects  id 
sufficient  assets  to  pay  the  debts  and  legacies,  and  the  residuum  consists  of  debts  and  mort- 
gages ;  Lord  Hardwicke  said,  that  in  such  a  case,  though  they  could  not  in  law  vest  in  thtf 
assignees,  because  the  bankrupt  took  them  in  auter  droits  as  executor,  the  equitable  inter* 
est  would  be  theirs,  and  he  would  not  scruple  to  let  the  assignees  sue  in  the  bankrupt's 
name,  as  executor,  to  get  in  the  debts.  Amb.  74.  1  Atk.  213.^  S.  C— 33.  Where  an  exe- 
cutrix marries  a  trader  who  afterwards  becomes  a  bankrupt^  the  conimissioners  canndt  as- 
sign a  bond  debt  due  to  her  as  executrix.  11  Mod.  138 — 34.  Possession  by  the  bankrupt 
of  goods,  which  come  to  his  wife  as  administratrix,  tvhere  some  of  the  next  of  kin  are  in- 
&Bts,  will  not  vest  the  property  in  the  assignees.  3  Esp.  88.-^«.  Those  rights  only  pau 
Ic^^lbe  assignees,  in  which  the  bankrupt  is  beneficially  interested ;  not,  therefore^  those 
which  he  has  as  trustee.  Hence,  the  assignor  of  a  chose  in  acUon,  who  afterwards  becomes 
bankrupt,  may  sUU  sue  the  debtor  in  his  own  name,  and  reply  the  assignment  to  a  plea  of 


Object  and  policy  of  the  registry    --,      -. _*     .  .    ^w^ 

-:r-37.  v.,  a  customer  of  the  banking-house  of  D.,  and  Co.  transfers  to  N.,  a  partner  m  toe 
firm,  a  sum  of  stock  by  nHy  of  security  for  money  borrowed  of  ^em,and  gives  notes  for 
the  amount,  payable  on  the  stock  being  re-tralnsferred  to  him.  He  pays  offthete  notes,  and 
afterwards  borrows  a  further  sum  on  the  joint  note  of  himself  and  his  son,  withodt  Calling 
for  a  re-transfer.  The  stock  so  transferred  having  been  blended  with  other  stock,  of  which 
N.  was  in  like  manner  possessed,  by  way  of  security  for  other  customers,  is  «old  h/  the 
bartfiershtp,  and  the  produce  applied  to  the  use  of  the  partnership,  except  a  small  balance 
still  remaining  in  the  name  of  N.  I>.  (another  of  the  partners,)  afterwards  dies^  and  tha 
peniiership  is  carried  on  without  any  alteration  of  firm,  till  the  surviving  partners  bscoUVe 
baokropt.  On  the  bill  of  V.  against  the  assignees  of  the  bankrupts,  and  against  the  repre- 
sentatives of  D. ,  it  was  decided,  that  he  was  entHled  to  the  stock  remaining  in  the  name  of 
N.  (the  other  creditors  In  respect  of  stock  transferred,  having  been  satisfied  their  deUandf) 
asbcidf  sutficieBtly  appropriated  ;  to  set  off  against  the  joint  notes  of  himself  and  his  son, 
to  much  of  the  money  required  by  the  partnership,  out  of  the  sale  of  the  remainder  of  the 


na^M^tte  aS«n* 'having  become  bankrupt,  held  not  to  pass  in  e^iuity  •,  the  inference  tton 
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[*](D  20.)  Or  upon  which  an  execution  was  executed  (/) 

Nor  by  the  st*  21  Jac.  19.  lands  or  goods,  &c*  whereof  an  extent  or  exe« 
eution  is  served  and  executed  before  he  became  bankrupt. 

So,  if  a  statute  be  extended  upon  the  lands,  though  the  liberate  was  not 
dued  before  his  bankruptcy.     R.  Cro.  Car«  149.     Jon.  203. 
.    Nor  goods  taken  in  execution  for  the  bankrupt  before  the  return  of  the 
writ.    R.Cro.  Car.  166.  176.    Jon.  215. 

So,  if  an  execution  be  made  after  an  act  of  bankruptcy,  and  before  notice 
of  it,  upon  a  writ  tested  before  the  bankruptcy,  trover  does  not  lie  by  the 
assignees  against  the  officer.     R.  1  Lev.  173.     1  Sid.  271. 

Yet  goods  not  taken  in  execution  may  be  sold,  though  the  writ  of  execu' 
tion  was  delivered  to  the  sheriff  before  his  bankruptcy.  R.  3  Lev.  70. 
102. 

(D  2L)  Or  which  were  settled  upon  the  marriage  of  a  son,  &c« 

So  by  the  St.  1  Jac.  15.  the*  commissioners  cannot  sell  lands,  &c.  oi* 
goods,  &c.  purchased  or  conveyed  by  the  bankrupt  upon  the  marriage  of 
any  of  bb  children,  both  parties  being  of  years  of  consent. 

So,  if  a  lessee  for  years  has  a  covenant  for  renewal,  the  assignee  shall 
bave  no  benefit  of  it.     2  Ver.  97. 

So,  if  land  be  settled  in  trust  for  the  wife  of  B.  by  the  ancestor  of  such 
wife,  and  B.  becomes  a  bankrupt,  the  assignee  shall  have  no  benefit  of  such 
trust,  during  the  joint  lives  of  B.  and  his  wife.     R.  2  Ver.  96. 

So,  if  the  father  of  B.  covenant  upon  his  marriage  to  pay  15L  per  ann.  to 
B.  during  the  Ufe  of  the  father,  and  B.  becomes  a  bankrupt,  [*]the  as- 
signees shall  not  have  the  benefit  of  such  agreement.     R.  2  Ver.  194. 

(D  22.)  Debts  and  goods,  &c.  (g) 

So  by  the  st.  1  Jac.  1 5.  the  commissioners  cannot  assign  debts  paid  by  a 
debtor  to  the  bankrupt,  truly  and  bona-  Jide,  before  he  understood  him  to 
have  been  a  bankrupt.     R.  3  Keb.  1 90. 

Nor  goods  bought  of  a  bankrupt  bona  fidt  for  a  valuable  consideration, 
before  notice  of  the  bankruptcy.     Semb.  Skin.  149. 

Nor  goods  delivered  by  a  bankrupt  pursuant  to  an  award  confirmed  in 
Chanceiy  without  fraud  before  notice  that  he  was  a  bankrupt.  Q.  2  Ver. 
930. 

Nor  a  bond,  &c.  assigned  by  the  bankrupt  for  a  juSt  debt  before  his  bank- 
ruptcy.    2  Ver.  428. 


the  absence  of  eyidence  of  a  specific  appropriation  being  against  the  assignees,  who  had  ob- 
tained possession  of  all  the  letters.  Hcc.  16  Ves.  443._39.  The  property  in  goods  sent  bjr 
whelesale  dealers  to  a  shopkeeper,  on  sale  or  return,  vests  in  bis  assignees.  2  Campb.  83. 
.-40.  The  right  to  indorse  will  not  devolve  upon  a  bankrupt's  assignees,  if  neither  he  nor 
fhey  would  have  any  right  to  demand  payment.  Therefore,  if  a  bankrupt  draw  a  bill  paya- 
ble to  his  own  order,  having  at  the  time  no  effects  in  the  hands  of  the  drawee  ;  or  if  hav- 
ing efiects,  be  drew  it  for  a  sum  exceeding  their  amount,  aud  the  bill  be  accepted  for  his 
accommodation,  his  indorsement  will  in  the  former  case,  confer  a  good  title  as  to  the  whole 
sum  mentioned  in  the  bill ;  and  in  the  latter  as  to  such  sum  as  is  not  covered  by  the  effects. 
3  East,  317.  12  East,  666.  1  Camp.  46 — 41.  Bills  paid  to  a  firm  of  four,  of  whom  three 
were  banknipts,  and  their  notes  taken  as  agreed,  when  solvent,  then  the  fourth  becomet 
bankrupt ;  assignees  cannot  retain*    9  Rose,  376. 

(/)  Vide  sQpra. 

{j^  Vide  supra. 

[*132][*133] 


Conmissum.  ISf 

So  they  canikot  assign  money  given  by  the  bankrupt  after  an  act  of  bank* 
niptcy  committed  to  put  his  son  apprentice,  being  the  usual  rate,  and  giyen 
several  years  before  he  appeared  to  be  a  bankrupt.  R.  3  Lev.  58,  9.  Dub. 
Skin.  21. 

Nor  money  recovered  against  a  bankrupt  before  notice.     3  Keb.  231, 2. 

Nor  goods  consigned  to  the  bankrupt,  but  not  paid  for,  which  the  owner 
before  delivery,  hearing  that  he  was  a  bankrupt,  and  changing  his  former 
consignment,  consigns  to  another.  Cont.  at  Law,  but  R,  in  Equity.  2  Ver. 
203. 

So  by  the  st.  5.  Geo.  24.  if  mutual  credit  or  debts  appear,  the  commis- 
sioners,  (or  by  the  st.  5  Geo.  2.  30.  the  assignees,)  may  state  the  account, 
and  the  balance,  and  no  more,  shall  be  claimed  or  paid  on  either  sidet 
Vide  post,  (D  27.) 

\  k  Ti^t  of  action  founded  on  a  tort,  cannot  be  assigned.  Bird  v« 
Hempstead,  3  Day,  272.  Shoemakers.  Kelly,  2  Dall.  213.  { 

(D  23.)  In  what  manner  the  sale  shall  be. 

By  the  st.  1 3  El.  7.  the  commissioners  or  major  part  shall  cause  the 
bankrupt's  lands,  goods,  &c.  to  be  searched,  viewed,  and  appraised  to  the 
best  value  ;  and  by  deed  indented,  and  enrolled  in  one  of  her  majesty's 
courts  of  record,  make  sale  of  all  lands,  &c.  and  all  deeds  and  evidencea 
touching  only  the  same,  and  of  all  offices,  goods,  chattels,  &c.  or  otherwise 
to  order  Ihesame  for  satisfaction  and  payment  of  creditors. 

By  the  St.  1  Jac.  15.  the  commissioners  shall  grant  and  assign^  or  other- 
wise dispose  all  debts  due  to  the  bankrupt. 

And  by  the  st.  2 1  Jac .  1 9.  by  deed  indented,  and  enrolled  in  six  OMmtfatf 
after  making  thereof,  in  some  of  his  majesty's  courts  of  record,  they  may 
grant,  bargain,  sell,  and  convey  any  entailed  lands,  &Ct 

All  lands  disposed  by  the  commissioners  may  be  sold  by  deed  indented  and 
enrolled. 

Though  the  lands  are  entailed ;  and  those  in  remainder  or  reversion,  aa 
well  as  the  issue  in  tail,  shall  be  barred  without  a  common  recovery* 

So  there  may  be  a  sale  of  goods  by  deed  not  enrolled.  R.  2  Co.  26.  a« 
1  Vent.  360. 

And  though  there  be  no  view  of  the  lands  by  the  commissioners  before 

the  sale,  it  will  be  good. 
So,  if  there  be  no  view  of  the  goods.     R.  2  Co.  26.  a. 
[*]Yet  an  assignment  is  good,  though  the  debt  assigned  is  more  than  was 

due.     R.  Ray.  7. 
But  an  assignment  of  land  will  be  void,  unless  it  be  by  indenture  enrolled. 

R.  1  Vent.  360.  {h)  •  .      . 

So  before  enrolment,  a  demise  by  the  assignee  is  void  to  maintam  an 
ejectment,  though  the  deed  be  afterwards  enrolled.     R.  1  Vent.  360.  (t) 

Bat  by  the  st.  1 3  El.  7,  the  vendee  of  copyhold  lands  before  entry,  or 
taking  the  profits,  shall  agree  with  the  lord  of  the  manor  for  his  fine,  and  on 
such  agreement  the  lord,  at  the  next  court  holden  for  the  said  manor,  on 
request,  shall  grant  the  said  customary  lands,  &c.  by  copy  of  court  roll  for 
such  estate  and  interest  as  is  sold  to  the  vendee,  reservmg  the  ancient  rents, 
customs,  and  services,  and  shall  admit  (;)  the  vendee  his  tenant  of  the  same 
copyhold.  -^ 

(k)  Jon.  196.     12  Mod.  3.    Ci^Hb.  178. 

oVimi"  Wiee  tendftn  to  tha  lord  a  competent  i&tt^,  wlu«h  Uw  lord  rrfo^i,  and  wOI 
not  admit  the  vendee,  he  may  enter<    Str*  1X7.  ^         . 
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Yet  the  copyhold  is  rested  in  the  bai^inee  before  his  admittance,  though 
be  cannot  enter  or  take  the  profits.     R.  Cro.  Car.  568. 

And  he  shall  avoid  all  mesne  acts  between  the  sale  and  admittance.  R. 
Cro,  Car.  569.     Vido  Copyhold,  (N.) 

(D  24.)  Assignee  of  the  bankrupt. — How  chosen. 

By  the  st.  5  Ann.  22.  after  the  25th  April,  1707,  Ihe  commissioners  shall 
give  notice  in  the  Gazette,  and  appoint  a  time  and  place  for  the  creditors  to 
meet  to  chuse  an  assignee  of  the  bankrupt's  estate,  and  shall  assign  such  es- 
tate to  no  other  than  such  as  shall  be  nominated  by  the  major  part  of  the 
creditors  then  present.     So  by  the  st.  5  Geo.  24.  (k) 

[^JBut  the  commissioners  in  the  meantime  may  appoint  an  assignee  or 
assignees  (/),  who  yet  may  be  removed  at  a  mpctiqg  of  the  creditors,  if  they 
"  *t      , —  '  ■  '         '     -  "'""^~"  *  '     '    '  ^i^t^-^.^^^^^^ 

(Jc)  1.  It  is  Dot  considered  necessary  for  the  assignees  to  be  creditors  of  the  bankrupt  j 
and  the  only  qualification  is,  that  they  should  be  of  integrity,  and  sufficient  ability,  to  be 
responsible  for  the  sums  they  may  receive  ffom  the  banjcrupt's  estate.  1  Atk.  90.  Ibid. 
86-^2.  One  creditor,  if  his  debt  be  sufficiently  large,  may  elect  himself  assignee  of  the 
1>ankrupt's  estate,  for  th«  statute  directs  that  the  choice  of  assignees  shall  be  made  by  the 
major  part  in  value  of  <he  creditors. — 3.  And  where  the  assignee  of  a  bankrupt  died,  and 
left  the  bankrupt  his  sole  representative,  and  the  debt  being  sufficiently  large,  the  bankrupt 
chose  himself  assignee  of  his  own  estate  ;  Lord  Hardwicke  held  the  choice  to  be  valid. 
Green,  2tJ0. — 4.  Where  the  act  of  bankruptcy  consists  in  a  fraudulent  deed  of  assignment,  a 
'  creditor  who  has  signed  the  deed,  may  nevertheless  be  assignee.  4  East,  330.  2  Camp. 
48. — 5.  A  banker  receiving  money  under  the  bankruptcy  is  ineligible.  6  Ves.  625.-6.  A^ 
is  the  bankrupt,  though  certificated.  Cooper,  286.  2  Rose,  221. — 7.  There  are  no  direc- 
tions in  the  act  when  the  choice  of  assignees  is  to  be,  but  the  usual  practice  is,  for  the  elec- 
tion to  take  place  at  the  second  meeting  under  the  commission.— >8.  The  commissioners,  af«> 
ter  declaripg  a  party  a  bankrupt,  are  to  appoint  a  time  and  place  for  the  choice  of  assignees  ; 
and  for  the  city  of  London,  ^nd  all  places  within  the  bijls  of  mortality,  the  meeting  of  cred- 
itore  for  thai  purpose  must  be  at  the  Guildhall.  6  Geo.  2.  c.  30.  s.  26 — 9.  Commissioners 
may  adjourn  the  choice  of  assignees  from  the  day  appointed,  though  creditors  present  con- 
cur in  election*  '2  Rose,  361.  1  Mad.  318.— 10.  Assignees  to  be  chosen  by  the  majority  in 
value  of  the  creditors  (having  proved)  present  for  10/.  Stat.  5  Geo.  2.  c  30.  s.  26.  27.— 1 1 . 
The  creditors,  however  few,  who  are  in  a  condition  to  vote,  are  tho  parties  entitled  to  vote 
for  assignees.  1  Rose,  192 — -12.  Joint  creditors  only  are  entitled  to  vote  for  assignees  under 
a  joint  commission.  18  Ves.  65.  1  Rose,  7^.  18  Ves.  70.  19  Vcs.  224.  1  Rose,  321. 
-|—13."  Separate  creditors  only  are  entitled  to  vote  for  assignees  under  a  separate  commission. 
IlVes.603.  18  Ves.  71.  3  V.  &  B.  140.  1  Mcr.  38. -- 14.  Except  the  petitioning  cred- 
itor. 9  Ves.  349. — 16.  Or  where  separate  creditor  is  entitled,  when  the  joint  crc^itpr  may, 
virith  consent  of  petitioning  creditor,      1  Rose,  32.     18  Ves  283.     18  Ves.  284.  2  Rose,  3371 

Ves. 
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iheris  is  fraud.  3  Ves.  238.  6  Ves.  813,  and  cases  there  cited  ;  9  Ves.  35.  11  Ves.  603. 
13  Ves.  424,  and  cases  there  cited — 19.  Absent  creditors  may,  by  power  of  attorney,  aii- 
ihorizf  persons  to  vote  for  them  for  assipices.  Stat.  6  Geo.  2.  c.  30.  s.  26.  The  execution 
of  which  power  is  to  be  proved  by  affidavit.  Ibid — 20.  The  powers  of  an  asHgnee  inter- 
ested adirersely  to  gene.ral  rreditoVs,  will  be  limited.  1  V.  &  B.  288.^21.  Or  he  will  be 
removed  ;  or  a  creditor  appointed  to  investigate  his  claims.  1  Rose,  324.  1  V.  ^  B.  280. 
1  Ro8e4  32d.  3  V.  &  B.  I39.-~S2.  Appointment  of  a  q^uxH  assignee  in  favour  of  a  particu* 
l^i;  class  oCfreditors,  "prill  be  made  where  their  interest  is  not  sufficiently  renrescnted  by  the 
assignees.  2  Rose,  68. — 23.  Thus,  in  favour  of  joint  creditors,  the  conimis^ion  being  sepa- 
rate. I  Rose,  266  — 24.  An  application  for  the  appointment  before  the  choice  of  assitrneesw 
» prematute.     2  Rose,  337.  1  e>       -^ 

P  V  Provisional  assignment  is  appropriate  only   where   an  extent  [or  a  distress]  is  ap- 

prehe^^ded  ;  [or  pr.>perty  is  perishable,  or  the  trade  must  be  carried  on].     1  Mad.  141.  e/  fn, 

noti^, — 2.  U  is  best  to  leave  copyholds  oat  of  provisional  assignment,  since  thereby  a  double 

fine  IS  avoided,  and  no  risk  of  an  extent  is  run,  *ince  extents  cannot  touch  them.      1  Atk.  95. 

— o.  Where  the  provisional  assignee  died  intestate,  and  in  insolvent  circumstances,  and  no  per- 

ao^  administered  to  his  estate,  the  lord  chancellor  ordered  the  assignment   of  the  iestate  and 

effects  of  the  bankrupt  to  be  vacated  and   made  void,  and  that  the  same  should  bc'dcliver- 

ed  up  to  the  commi.tiiioners  to  ho   cancelled,  and  that  the   commissioners  should  execute  a 

9ew  assigpip^nt  of  the  fi$tate  and  effects  q£  the   bankrupt  to  the  new  chosen  assignee.    Co. 
Jpt.  Laws,  CiO.  *  T         r'       *  .    t-  to     . 
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think  fit;  and  if  removed,  shall  deliver  up  all  the  bankrupt's  effects  come  to 
his  hands  unto  the  new  assignees  then  chosen,  and  for  refusal  to  do  so  in 
fourteen  days  after  notice  of  the  new  assignee  chosen,  and  his  acceptance 
given  in  writing  under  the  hand  and  seal  of  the  new  assignee,  shall  forfeit 
100/.  over  and  al>ove  the  value  of  such  effects,  &c.  So  by  the  st.  5  Geo, 
24,  (w) 


(m)  1.  Assi^ees  will  be  removed  in  the  case  qf  miscondact.     7  Vin.  Abr.  77.     At  for 
ankiiig  nee  of  the  bankmpt'a  property.     15  Ves.  470.     Perm itting  improper  ezpcnces  by 
Ibe  coramieeiooen.     Supra.     Purchasini^  aa  estate  belonging  to  the  bankrupt  at  a  sale  by 
aoctioD.     And  where  a  co-aasignee  permitted  sach  purchase,  he  also  was  removed.     5  Ves. 
707.— »^  So  for  purchasing  under  the  commission.     5  Ves.  707.-— 3.  So  upon  proof  of  [insol- 
Tency,  compounding  with  creditors,  or  that  accouot  cannot  conveniently  or  justly  be  taken 
wbtlat  he  remains.     12  Ves.  10.— 4.  So  upon  becoming  bankrupt.     1  Atk.  96.     Ld.  Lough- 
borough's order,  9  March  n94. — 5.  So  from  being  permanently  resident  in  Scotland.     13 
Ves.  :elA.<-6.  Sd  upon  his  own  petition.     3  Mad.  273 ;  see  6  Ves.  3  ;  Peake,  213.     1  Esp. 
114. — 7.  Ad  assignee  will  not  be  removed  simply  because  he  is  to  account.     12  Ves.  10* 
—8.  Asaignee  will  not  be  removed  from  suspicion  of  the  fairness  of  his  debt :  it  must  actu- 
ally have  been  set  aside.     2  Rose,  68. — 9.  Assignees  will  not  be  removed  from  admission  as 
voters  under  separate  commission  of  joint,  in  the  character  of  separate  creditors :  secus,  had 
the  admission  and  voting  been  as  joint  creditors.     1  Rose,  315.— 10.  Assignees  will  not  be 
removed  from  improper  rejection  by  commissioners  of  a  debt,  which  would  have  turned  the 
choice  of  assignees :  if  bonajlde.     1  Buck,  SO]. — 11.  On  removing  assignees,  assignment, 
and  bargain  and  sale    will  be  vacated,  except  as  to  purchasers.     13  Ves.  S71.— 12.  The 
lord  cbancellor^s  order,  under  staU  5  Oeo.  2.  c  30.  made  upon  petition  of  creditors  for  re« 
moving  one  of  several  assignees,  does  not  divest  the  bankrupts  estate  out  of  such  removed 
assignee-  For  tha  the  latter  must  release  to  his  companions,  or  the  commissioners  must  newly 
assign  to  them.    5  East,  407.     1  Smith,  487. — 13.  Where  an  assignee    becomes  bankrupt 
and  is  removed,  his  assignees,  as  well  as  himself,  must  join  with  the  conunissioners  in  exe- 
cuting an  assignment  to  the  new  assignees.     1  Atk*  96. —-14.  And  where  the  commissioners 
and  assignees  were  removed  for  misconduct,  the  assignees  and  the  major  part  of  the  com- 
nisstoners  were  ordered  to  join  with  the  major  part  of  the   commissioners  in  the  renewed 
commission  in  making  an  assignment  to  the  new  assignees.    7  Vin.  Abr.  77. — 15.  If  an  as- 
s^nee  (there  being  only  one)  is  removed,  or  dies,  his  rights  as  such  pass  to  the  one  newly  ap* 
pointed.     10  East,  61. — 16.  Qwtre^  whether,  after  the  removal  of  one  assignee,  for  not  ac- 
counting for  monies  received  by  him,  the  remaining  assignee  may  have  an  action  for  money 
had  and  received^  for  the  amount.     Peake,  69.— 17.  I  fan  assignee  be  removed,  an   action 
for  money  had  and  received  may   be  maintained  against  him  by  the   remaining   assignee. 
Peake,  213.     1  Esp.   114, — 18.  New  assignees,  upon  removal  or  death  of  the  former,  are 
■lade  parties  to  sait  in  equity  by  supplemental  bill.     2  Coroyn's  Rep.  589.     2  Eq.  Ca.  Abr. 
3.     1  Vera.  283.  426.     1  Atk.  88 19.  Where  an  assignee  became  bankrupt  after  a  pur- 
chase of  goods  under  the  commission,   restoration  of  what  goods  remained,  and  proof  as  a 
debt  of  what  had  been  resold,  ordered.     1  Rose,  133.—20.  Upon  the  bankruptcy  of  assign- 
ees, their  own  estate  is  not  cntitted  to  proof  under  first  commission,  until   bankrupt's  estate 
is  reimbursed  monies  retained  by  them.    2  Mad.  470 — 21.  If  assignees   become  bankrupts, 
having  100/.  of  the  bankrupt's  estate,  their  future  effects  will  bo  liable    to   the  payment. 
Stat.  49  Geo.  3.  c.  121.  s.  6.-22.  Where  an  assignee  died  before  he  had  accounted  for  the 
bankrupt's  estate  received  by  him,  and  left  no  personal  assets,  it  was  held^  that  the  commis- 
sioaert  should  be  considered  as  specialty  creditors,  because  the  assignees  executed  a  coun- 
terpart of  the  assignment  to  them,  and  the  agreement  being  under  hand  and  seal,  made  it  in 
the  nature  of  a  specialty  debt,  and  they  might  come  upon  his  real  estate.     1  Atk.  88. — 
23.  Upon  one  assignee  absconding,  going  abroad,  or  dying,   payment  to  the   remainder,  of 
money  in  the  bank  standing  in  the  names  of  all,  will   be  ordered.     2  Rose,  363.     1    Mer- 

4U8       2  Cox,  427 24.  Appointment  of  a  new  assignee,  upon  the  old  one  absconding,  will 

be  made.     J  B.  &  P.  218.— 26.  And  if  the  assignees  under  a  commission  be  dead,  or  have 
absconded,  or  from  other  causes  cannot  ei^ecute  the.  assignment  to  the  new  assignees,  the 
kwd  chancellor  will,  under  the  authority  of  the  statute  6  fieo.  2.  c.  30.  s.  31.  direct  the  first 
assignment  and  bargain  and  sale,  except  as  to  purchasers,  to  be  vacated  ;  and  order  an  im- 
mediate ass  iiiment  from  the  commissioners  to  the  new  assignee^    6  Ves.  451.     23  Dec. 
17^.     8th  Aag.  IflOl.  Co.  Bt.  Laws,  276.     13  Ves.  271.— -26.  Upon  an  assignee  retiring, 
he  must  give  the  estate  security,  tq  be  approved  by  the  master,  against  any  cosU  of  suit  that 
■wy  be  occasioned  by  his  retiring,  and  permit  the  new  assignee  to  use  his  name  in  actions  at 
law.     1  Buck,  231.— 27.  By  a  general  order  of  Lord  Loughborough,  8  March  1794,  if  an 
assignee  become  bankrupt,  he  is  to  be  removed,  and  shall  be  no  longer  an  assignee.    And 
apon  the  death  or  bankruptcy  of  an  assignee,  upon  application  made  to  the  major  part  of  the 
cwainissioner*,  and  signed  by  one  or  more  creditors,  having  proved  a  debt,  and  entiUcd  to 
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[*](D26.)  What  he  ought  to  do. 

By  the  bL  5  Ann.  22.  the  assignee  shall  be  obliged  (n)  to  keep  books  of 
account  of  the  bankrupt's  estate,  with  liberty  for  any  creditors  to  inspect 
them. — So  by  the  st.  5  Geo.  24.  (o) 

■        .  I         111  ,  ,  ■    ,.  M  I  I,  ■  ■  I     I         .  I  ■■!     i 

rote  in  the  choice  of  assignees,  the  commitsioners  are  to  cante  notice  to  be  giren  in  the 
London  Gazette  of  the  time  and  place,  ^nd  proceed  to  the  choice  of  an  assignee  instead  of 
the  one  dead  or  a  bankmpt.— 2S.  Since  the  general  order  of  8th  March  1794,  no  application 
to  the  court  is  requisite  for  a  new  election,  upon  the  bankruptcy  of  an  assignee.  1  Rose, 
436.-29.  Order  under  stat.  5  Geo.  9.  c.  3D.  s.  31,  that  new  assignees  may  oe  chosen,  and 
that  the  commissioners  may  execute  a  new  bargain  and  sale  and  assignment,  the  former  be- 
ing Tacated,  all  the  assignees  being  dead,  and  the  heir  at  law  of  the  survivor  an  Infant.  6 
Ves.  451. 

(n)  Though  the  acts  of  parliament  relating  to  bankrupts  only  direct  the  assignees  to  ad- 
vertise a  meeting  of  creditors,  in  relation  to  commencing  suits,  and  for  particular  purposes  ; 
yet  the  assignees  are  very  much  to  be  commended  ibr  advertising  meetings  upon  any  other 
extraordinary  occasion  that  concerns  the  creditors.     1  Atk.  261*     1  Bro.  267. 

(o)  1.  Assignees  ordered   to  give  up  possofsion  of  lease,  and  execute  a  surrender  of 
bankrupt's  interest,  lease  itself  l^ing  with  third  person  as  security.     1  Mad.  76.— 3.   Parol 
agreement  for  a  lease,  though  with  part  performance,  is  not  within  stat.  49  Geo,  3.  c. 
12 1.    2  Rose,  86.—- 3.  The  assignees  of  a  bankrupt  termor  are  not  liable  to  the  performance 
of  covenants,  unless  they  take  possession.      Peake,  238.      1  Esp.  2S3. — 4.      [*]  Where 
there  were  two  several  commissions  and  distinct  assignees,  the  assignees  were  ordered  t» 
elect  or  repudiate  the  bankrupt's  agreement  for  a  lease.     1  ftose,  57. — 5.  The  court  have 
no  authority  to  determine  the  question  of  assignees  election  respecting  the  bankrupf's  lease. 
1  Buck,  190. — 6.  Merely  omitting  to  deliver  the  key,  does  not  amount  to  taking  possession. 
3  Campb.  340. — ^7.  Assignees  of  lessee,  chosen  on  the  8th,  allowing  his  cows  to  remain  on. 
the  premises  till  the  lOth,  and  ordering  them  to  be  milked  thereon  the  9th,  become  tenants 
to  the  lessor ;  and  if  the  cows  be  removed  on  the  tOth,  to  avoid  a  distress,  he  has  a  ri^t 
to  follow  them,  under  2  Geo.  2.  c  19.    4  Campb.  368.— -8.  Where  the  assignees  of  a  bank* 
rupt,  who  was  possessed  of  a  tenn,  merely  put  the  same  up  to  auction,  to  ascertaim  wheth* 
er  it  was  of  value,  without  giving  themselves  out  to  be  the  proprietors ;  ajad  there  being  ne 
bidders,  interfered  no  farther.     Held,  not  liable  as  assignees  of  the  term.    3  Smith,  330.    7 
East,  335.-9.  Where  the  assignees  of  a  bankrupt  termor  put  up  the  lease  fi>r  sale,   and  re- 
ceive a  deposit  from  a  purchaser,  they  are  liable  as  assignees  of  the  lease,  unless  they  show 
that  the  contract  of  sale  has  been  rescinded.    Holt,  290.— 10.  Election  of  assignees  to  take 
to  a  bankrupt's  interest  in  a  farm  indicated  by  acts  t'n  pai*.    T  Taunt.  206.— 11.  Assignees 
who  enter  in  the  middle  of  a  year,  upon  premises  occupied  by  a  bankrupt  as  tenant  from 
year  to  year,  are  not  liable,  in  an  action  for  use  and  occupation,  for  the  bankrupt's  previous 
occupation,  unless  it  can  be  proved  to  have  been  permitted  at  (heir  special  request.     2  H. 
B.  319.— 12.  Where  a  house  had  been  let  to  a  trader,  who  afterwards  became  bankrupt ; 
and  the  landlord  applied  to  the  assignee,  to  know  if  he  meant  to  take  the  bankrupt's  in- 
terest in  the  lease  ;  and  he  answered,  that  if  he  did  not  let  it  by  Lady-day,  he  would  give 
it  up ;  and  at  Lady- day  the  assignee  paid  the  rent,  and  offered  the  landlord  the  key.  Held, 
that  though  he  might  have  refused  it  at  first,  yet  he  could  not  take  it  in  part,  and  afterwards 
reject  it,  when  he  found  it  would  not  answer  and  he  could  not  let  it.    7  East,  339.— 13. 
Upau  the  assignees  repudiating  the  bankrupt's  lease,  having  been  in  possession,   issue   of 
quaniu^vk  damnifieatut  was  directed.     1  Buck,   190. — 14.  The  repudiation,  by  the  aasiga- 
ees,  of  the  bankrupt's  lease,  is  equivalent  to  a  determination  upon  notice ;  hence  if,    in 
such  case,  bankrupt  is  bound  to  leave  hay,  &c.  so  must  assignees.     1  Buck,  87. — 15.  Up** 
on  the  bankrupt's  lease  being  determined  by  chancellor,  the  assignees  are  entitled  to  the 
off  grv>wiog  crop,  if  that  the  order's  being  equivalent  tp  '*  other  sooner  determination,*^  withia 
a  covenant,  will  give  it  them.     1  Buck,  83 ;  2  Mad.  315.     t  Rose,  445.     1  Buck,    85.— 16. 
Assignees  mny  assign  the  bankrupt's  lease,  though  to  an  insolvent.     2  Mad.  330. — 17.   As- 
signees, upon  assisruing  the  bankrupt's  lease  are  not  entitled  to  a  covenant  of  indemnity 
against  lessor's  covenants.    2  Rose,  371.     1  Mer.  244. — 18.  A  landlord,  when  chosen  as- 
signee, cannot,  for  his  own  benefit,  resume  possession  and  re-let.    2  Rose,  244.-^19.  Supra* 
—20.  Bill  by  bankrupt  alone,  for  account  and  injunction,  upheld.  2  Rose,  365,  Ibid.  4^.— 
21.  Bill  by  bankrupt  alone  reUined,  with  leave  to  add  parties,  where  validity  of  cooamissioa 
was  doubtful.  2  Anst.  412 — 22.  Upon  bankruptcy  of  petitioner,  assignees  must  prefer  a  new 
petition.  Cooke,  519.  18  Ves.  424.-^23,  Where  a  plaintiff  became  a  bankrupt,  and  after- 
wards sued  out  execution,  and  the  money,  was  levied  by  the  sheriff  and  brought  into  court, 
the  couK  refused,  upon  motion  of  the  assiga^MS,  to  order  the  money  to  be  paid  to  them  ;  but 
they  consented  to  detain  it,  so  that  the  assignee  immediately  took  oat  a  nkt  facias  aeaiaat 
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Am  defieadant,  to  try  the  bankraptcy,  yentr.  193.  1  Mod.  93.-94.  But  where  money  was  or» 
dered  by  a  decree  to  be  paid  to  the  plaintiff,  who  afterwards  became  a  bankrupt,  and  he  and 
t!ie  awignees  applied  by  petition  that  the  money  mig^bt  be  paid  to  the  aUfgnee  ;  lord  chancellor 
ordered  the  sum  (aboat  50/.)  to  be  paid  to  the  assignees,  without  a  supplemental  bill.  3  Bro« 
aw.— >y5»  When  an  action  for  a  creditor's  share,  under  an  order  for  a  dividend,  was  allowable^ 
tke  assignees  could  set  off  a  debt  due  to  the  bsuakrupt's  estate  by  the  plaintiff.  Dougl.  407.— 
86.  A.,  lessee  of  iron-works,  &c.,  subject  to  payment  of  rent  and  performance  of  co- 
naants,    aasig^na    to   B.,  as   security  for   sums    adyanced,  reserving  to  himself  a  mere 
equity  of  redemption.     A.  becomes    bankrupt,  and    hit  assignees    agree  to  convey  to 
B.  the   equity    of  redemption  in  the    demised  premises.    The  assignees  have  no  right 
to  enforce  agaiBst    B.   a  specific  performance  of   this  agreement,   by    accepting  an  aa- 
sipment,   "with    a  covenant  for  indemnity  against    the  payment  of  the   rent  and  per* 
iormance  of  tlie  covenants  reserved  by  the  original  lease.     1  Mer.  344. — S7.     The  rcp« 
ruenlatiTes  of  a  surviving  assignee  of  an  estate  that  had  paid  90s.  in  the  pound,  all 
the  commissioners  being  dead,  were  ordered  to  execute  a  power  of  attorney  to  a  receiver, 
appointed  under  a  decree  of  the  tourt,  in  a  cause  ii^  which  the  surviving  assignee  was  a  de* 
fendant,  to  collect  and  get  in  the  said  estate,  they  being  indemnified.     IBuck,  65. — 20.  The 
lord  chancellor  has  not  jarisdictiim  in  bankruptcy  to  order  an  infant  heir  of  a  deceased  assignee 
to  convey,  as  an  in&nt  trastee,  the  estates  of  the  bankrupt  vested  in  him  by  the  decease  of  his 
[*]ancestor.     But  the  petition  was  amended,  and  the  order  made  under  the  statute  7  Ann* 
c.  19.    1  Hose,  310. — S9.  The  assignees  of  a  bankrupt  partner  may  trade,  with  consent  of 
creditors  and  bankrupt.     15  Ves.  228.--^.  The  authority  of  the  assignees  extends  only  ity 
the  distribution  of  the  estate  under  the  bankrupt  law.     12  Ves.  15.— 31.  Assignees  cannot 
porchase  estate  or  dividends.     8  Yes.  337.  350.     6  Yes.  635.     10  Ves.  395.— 3^.  And  hav- 
ing purchased  estate  or  dividends,  are  trustees  of  the  profit  upon  a  re-sale.     5  Ye?.  707. 
12  Ves.  6.-33.  If  naore  cannot  be  obtained  upon  a  re-sale,  the  first  sale  shall  stand.     5  Ves. 
707. — 34.  They  are  trustees  as  to  dividends  for  creditors  or  bankrupt,  according  to  circnm- 
stances.    6  Ves.  625. — 35.  The  assignees  should  sell  the  estate,  not  lease  it  to  themselves  ; 
and,  laJKing  a  lease,  are  answerable  for  profit  or  loss.    6  Ves.  617. — 36.  Assignees  deferring 
a  sale  when  called  upon  to  sell,  are  answerable  for  any  depreciation  of  price.     6  Yes.  622*. 
i— 37.  Sale  by  assignees  under  a  bankruptcy  by  auction  to  on^  of  the  creditors,  previously 
consulted  as  to  the  mode  oCthe  sale,  and  contrary  to  an  order,  that  a  receiver  should  be  ap* 
pointed  to  sell.  Another  sale  was  directed  ;  the  estate  to  be  put  up  at  the  aggregate  amount 
of  the  purchase  money,  and  the  sum  laid  out  in  substantial  improvements  and  repairs,  which 
were  to  be  allowed  in  case  of  a  sale  at  an  advance,  but  if  no  farther  bidding,  the  purchaser 
to  be  held  to  his  purchase.     6  Yes.  617.— 38.  Upon  assignees  applying  for  the  sale  of  an 
equitable  mortgage,  their  costs  will  be  paid  out  of  the  proceeds*    2  Rose,  78. — 39*  The  costs 
of  assignees,  incurred  in  defending  commission,  are  payable,  and  as  between  attorney  and 
I  client,  out  of  the  estate.    2  Rose,  1 . — 40.  Assignees  are  protected  in  payments  authorized  by 

[  court  and  commissioners.    2  B.  &  P.  323. — 41.  Assignees  cannot  compel  a  purchaser  of  au 

estate  (rom  the  bankrupt,  to  complete  the  purchase,  unless  they  make  a  good  title  to  the 
I  estate.     1  P.  Wms.  737.-i^2.  Assignees,  when  vendors,  are  bound  to  make  a  good  title. 

It  Ves.  277. — 43.  And  if,  contracting  to  sell,  their  inability  appears  before  contract  execut- 
ed, the  parties  will  be  left  to  law.  1 1  Yes.  345.-44.  As  they  likewise  will,  where  assign- 
ees, erroneously  supposing  that  they  had  title,  contract  to  sell.  H  Yes.  343.-45..  Whore 
assignees  are  vendors,  and  the  title  deeds  are  not  deliverable,  they  must  give  attested  cop- 
ies ;  and  their  covenant  for  production  should  be  co-extensive  only  with  their  continuance  in 
officre.  2  Rose,  215 — 46.  Where  a  bankrupt  made  two  mortgages  of  several  estaUs,  and 
one  of  them  was  deficient  in  value,  and  the  assignee  of  his  estate  filed  his  bill  to  redeem  one 
■mortgage  only,  the  court  said,  that  if  the  assignee  would  redeem  one,  he  must  redeem  both. 
2  Vem.  286.-47.  Assignees  of  a  bankrupt  are  not  compellable  to  pay  what  is  really  due  on  a 
tiansaction  attended  wilh  usury,  under  the  general  jurisdiction  in  bankruptcy.  It  is  other- 
wise, where  they  apply  to  a  court  of  equity,  by  a  bill  to  be  relieved.  Belt,  39-2 — 48.  Where 
tke  assignees  made  a  mistaken  payment  to  assignees,  under  another  bankruptcy,  and  it  was 
divided  ;  order  for  repayment  out  of  future  effects.  2  Mad.  470 — 49.  Assignees  who  had 
permitted  the  bankmpt'to  continue  in  possession  of  a  farm  for  eighteen  months,  were  order- 
ed to  sell,  and  to  pay  the  costs  of  the  application.  4  Mont.  App.  31.— 50.  Sale  and  distri- 
bution ordered,  under  circumstances,  upon  the  petition  of  one  creditor.  1  Yes.  168.— .51.  Or- 
der lor  payment  of  dividends,  upon  creditor's  petition,  makes  the  assignee  personally  liable. 
1  Rose,  456.-62.  An  assignee  can  retain  a  dividend  in  payment  of  his  own  debt  due  from 
the  creditor.     1  Atk»  90.  accord. ;  Cooke,  622.  contra.— 53.  Award  of  payment,  upon  re- 


collect in  the  bankrupts  property  with  as  much  expedition  as  the  nature  of  it  will  admit. 

Bat  the  assicneea  are  not  bound  to  take  aU  the  property  which  belonged  to  the  bankrupt ; 

Oev  m^v  make  an  election  ;  but  when  they  have  elected,  they  cannot  afterwards  renounce 

tbep^^iij:    «  ^^-  »3^6.  By  5  Geo.  «•  c.  30. ».  32-  before  the  creditor,  proceed  to 


? 
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fhe  choice    of  assignees,  (he  major  part  in  value  of  the  crcditorai  present  may,  if  thef 
think  fit)  direct  in  what  manner,  how,  and  wifh  whom,  and  where  the  monies  arising  by, 
and  to  be  received  from  time  to  time  out  of  the  bankrupt's  estate,  shall  be  paid  and  re* 
main,  until  the  same  shall  be  divided  amongst  the  creditors  ;  and  the  assignees  are  to  con- 
form to  such  direction  as  often  as  1002.  shall  be  eot  in. — 57.  By  the   49th  Geo.  3.  o    121. 
8.  3.  after  reciting  s.  32.  of  the  5th  Geo.  2.  c.  30.  it  is  dircfctod,  that  in  calse  the  major 
pTkri  of  the  creditors  shall  not,  before  the  choice  of  assignees,  direct  in  what  manner,  how, 
and  with  whom,  and  where  th«i  monies  arising  from  the   bankrupt's  estate  shall  be  paid 
and  remain,  the  commissiooers,  immediately  after  the  choice  of  assignees,  shall  at  the 
same  meeting  direct  in  what  manner,  how,  and  with  whom,  and  where  the  monies  arising 
by,  and  to  be  receive^  from  time  to  time  out  of  the  bankrupt's  estate,  shall  be  paid  in 
and  remain,  until  the  same  shall  be  divided  amongst  the   creditors  according  to  the  5th 
[*]Geo.  2.  as  often  as  100/.  shall  be  got  in  and  received  from  the  bankrupt's  estate.    But 
the  commissioners  are  restricted  from  directing  the  monies  to  be  paid  int6  their  own  hands, 
or  either  of  them,  or  of  their  solicitor ;  or  into  any  banking-hoOse,  or  othef  bousA  of  trade  or 
business,  in  which  the  commissioners,  or  any  of  them,  or  the  solicitor  to  the  commission,  are 
or  is  interested  or  concerned  as  a  partMr  or  partners,  ot  otherwise.     By  s.  4.  if  assignees 
wilfully  retain,  or  otherwise  employ  for  their  own  benefit,  any  monies  belonging  to  the  bank- 
rupt's estate,  the  commissioners  are  directed  to  charge  such  assignees,  in  their  accounts,  in-. 
terest  upoq  such  monies,  at  the  fate  of  twehty  pounds  per  centum  per  annurn^  for  the  time 
they  shall  have  retained  or  em|)loyed  the  monies.     B^  s.  6.*  if  a  tommission   shall  issue 
against  an  assignee,  who,  at  the  time  of  the  issuing  of  the  commission  against  him,  shall  be 
indebted  to  the  estate  of  the  bankrupt  of  Whose  estate  he  was  an  assignee,  in  100/.  and   up- 
wards, in  respect  of  money  come  to  his  hands,  and  wilfully  retained  or  employ etl  by  him  for 
his  own  benefit,  the  Certificate  of  conformity  obtained  by  such  assignee  so  becoming  bank- 
rupt shall  only  iree  the  person  of  such  bankrupt  from  arrest  and  imprisonment ;  but  his  fu- 
ture estate  and  effects  dball  remain  liable  for  so  much  of  his  debt  to  the  estate  of  the  bauk- 
rupt,  of  whose  cittate  he  was  assignee,  as  shall  not  be  paid  by  dividends  under  the  said  com- 
mission, together  with  lawful  interest  for  the  whole  debt,   in  like  manner  as  if  He  had  not 
6btained  his  certificate ;  the  tools  of  trtide,  the  necessary  household  goods  and  furniture, 
and  necessary  wearing  apparel  of  such  bankrupt,  and  his  wife  and  children,  only  excepted. 
—58.  Assignees  may  be  sued  for  travelling  expences  of  a  witness,  after  allowance  by  the 
commissioners.     1  h'sp.  64. — 59.  Assignees  may  make  themselves  liable  to  their  solicitor, 
beyond  what  a  master  in  chancery  will  allow  in  taxation.    2  Campb.  278.— -60.  Cases 
prior  to  stat.  49  Geo.  3.  c.  121.  s,  4,  upon  the  subject  of  charging  a!ssignee3  with  interest  for 
money  retained  in  their  hands,  are,  1  Atk.  89.     1  Bro.  384^     1  Ve«.  89.  236.     15  Ves.  470. 
1  Cox,  50.     1  Cox,  439.— 61.  The  stat.  49  Geo.  3.  c.  121.  s.  4.  is  imperati^d  to  charge  as- 
signees 20/.  per  cent,  for  money  retained  in  their  hands.     1  Rose,   144. — 62.  They  are 
chargeable  with  interest  for  keeping  money  too  long  in  a  bank,  paid  in  by  direction  of  cre- 
ditors.    18  Ves.  246. — 63.  But  not  for  misapplication  by  agent  of  money  given  to  purchase 
fetcbequer  bills.     1  Buck.  197. — 64.  Chancellor  cannot  indemnify  assignees  against  the  con- 
sequences of  a  supersedeas.    2  Rose,  17.— 65.  Trespass  lies  by  one   declared  bankrupt 
against  his  assignees  for  taking  possession,  if  he  was  not  liable  to  the  bankrupt  laws.     2 
AVils.  382. — 66.  Commission  of  bankruptcy  superseded  for   fraad  ;  nothitt^r  done  u&derit; 
and  the  petitioning  creditor  not  to  be  found.     The  assignees,  not  having  attended  the  sum- 
monses; though  not  privy  to  the  fraud,  and  not  having  received  any  effects,  ordered  to  reim- 
burse the  messenger  the  expencc  subsequent  to  the  choice  of  assignees,  not  that  previously 
incurred.     9  Ves.  109. — 67.  If  an  assignee  employ  a  person  in  the  conduct  and  management 
of  the  bankrupt's  pfoperty,  who  misapplies  and  embezzles  the  money ;  the  assignee  will  be 
liable  to  make  it  good  to  the  creditors,  unless  be  consult  the  body  of  the  creditors,  who  are 
his  cestw  que  trusts,  In  the  appointment  of  such  person.     1  Atk.  86.«-68.  Birt  when  the  as- 
signees employ  a  persoil  either  from  necessity,  or  conformable  to  the  common  usage  of  man- 
kind, they  are  not  ansWerable  for  losses.     As  where  an  assignee  employed  a  broker  to  sell  a 
quantity  of  tobacco,  the  broker  received  the  money,  and  in  ten  days  failed,  without  having 
paid  it  over  ;  the  assignee  was  held  not  bound  to  make  it  good.     Amb.  218.      1  Kenyon's 
Rep.  38. — 69.  An  assignee  of  a  bankrupt  employs  a  broker  to  fell   and  receive  the  money 
for  goods,  who,  after  the  sale,  dies  in  insolvent  circumstances  ;  held,  that  the  a^ignec  is  no't 
responsible  to  the  crcditoi^  for  the  value  of  the  goods  sold  by  the  broker,  beyond  the  divi- 
dend actually  receitcd  from  the  broker's  effects.     1  Kenyon's  Rep.  38. — 70.   Assignees  a^ 
each  Separately  answerable  only  for  what  they  receive,  and  the  misconduct  of  one  assignee 
will  not  operate  against  his   Innocent  co-assignee.     1  Atk.  88.   Ibid.  87. — 71.   Bill  of  fore* 
closure  against  assignees  filed  before  bargain  and   sale,  will  not  therefore  be  dismii^scd.     1 
Buck,  135. — 72.  Contribution  inter  se  decreed  to  a  payment  by  one  under  an  order,  for  i 
loss  occasioned  by  their  joint  act ;  though  represented  that  they  joined  for  conformity  only 
and  at  the  instigation  of  that  one.     1  Y.  &  B«  114. 
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fey  rtie  sL  1  Jsc.  15.  the  assignment  of  debts  of  the  bankrupt  by  thecom- 
missf oners  shall  vest  a  property  (p)  in  the  assignee. 

&)  by  the  st.  5  Ann,  22.  all  the  effects  and  estate  of  the  bankrupt,  deliv- 
ered to  a  new  (q)  assignee  chosen  by  the  creditors,  shall  be  actnallv  vested 
IB  him,  as  if-tb^  6ret  assignment  had  been  to  him.     So  by  the  st.  5  Geo.  24. 

And  by  the  assignment  (r)  of  the  commissioners,  the  property  shall  be 
t^ted  in  the  assignee  by  relation  from  (*)  the  first  act  of  bankruptcy,  as  to 
the  avoidance  of  all  (/)  mesne  acts.     R.  1  Sal.  111. 

[*]And  a  release  of  a  debt  by  a  trustee  for  a  bankrupt,  made  after  the  as- 
sigomcot,  is  of  no  avail.     R.  Pal.  505. 


1  V^  ^T'^'i^*  ^^  TcK^'  "^^in^'^o *,r  *'*  c^««en«ive   Only  with  the  bankrupft. 
1  Ves.  331.     2  Atk.  5««.     «  Show.  103.     S  Vern.  286.     2  Vee.  ian   255      9  V**    ion      i* 

7"\^'-  Ih^  ""'''  '?^-  \'';  *  «-?>^~2.  Though  hfvS  iuhf  eq^^^^^ 
ion  bare,  they  may  impeach  traDsactione  which  the  bankrupt  could  not.  2  Ves.  jun.  256. 
-.a  Th«r  take  the  bankrupt's  righta,  subject  to  the  conditions  imposed  upon  tW 
?w?'  1  ,^*  bankrupt,  before  his  bankruptcy,  agreed  that  his  suretrmight  retain  any 
debt  he  should  contract,  so  long  as  the  principal  debt  remained  unsatisfied  ;  held,  that  the 
Mi^nees  coQld  not  sue  him  for  the  price  of  goods  sold  after  the  agreement  and  before  the 

bankruptcy,  the  pnncipal  debt  not  having  been  paid.     6  T.  R*  133 4.  Where  a  bankrupt. 

from  the  circumstances  of  a  case,  would  be  considered  as  a  trustee  for  another,  his  assimeea 
will  be  considered  as  trustees  also.     2  Atk.  658. 

(S)  fey  «tat.  5  Gtio.  2.  c.  30.  8.  31.  after  reciting,  that  It  might  be  found  necessary  that 
assignments  of  bankrupt's  estates  should  be  vacated,  and  new  assignments  be  made  of  the 
debts  and  e/fecte  nnreceived,  and  not  disposed  by  the  then  assignees  to  other  persona  to  be 
ehcsen  bj  Ibe  creditors ;  the  holder  of  the  great  seal  is  empowered,  upon  petition,  to  make 
such  order  therein  as  he  shall  think  jfust  and  reasonable .    And  if  a  new  assignment  should 
be  ordered  to  be  made,  then  that  the  debts,  effects  and  estate  of  the  bankrupt  should  be 
thereby  effectually  and  legally  vested  in  such  new  assignees  •  and  they  are  empowered  to 
sue  for  the  same  in  their  own  names,  and  to  give  discharges,  Uc,  the  same  as  the  old  assigneee. 
And  the  commissioners  are  to  give  notice  in  the  two  London  gazettes  that  shall  immediate* 
ly  follow,  of  the  removal  and  new  appointment,  &c. 
(r)  The  title  of  assignees  is  complete  without  notice.    2  Rose,  291. 
(0  I.  The  bankrupts  freehold  property  remains  in  him  till  the  exeeution  of  bargain  and 
•ale  by  the  cemmiesioners  to  the  assignees  ;  under  which  there  is  no  relation  back  of  the  ti* 
tie  of  (he  assignees,  to  the  time  of  the  bankruptcy.     Hence,  in  ejectment  for  the  recovery 
of  soch  property,  if  the  time  of  the  demise  be  between  the  act  of  bankruptcy  and  the  exe* 
eotioii  of  the  bargain  and  sale,  the  demise  must  be  laid  in  name  of  the  bankrupt*    2  M .  ft 
♦*?-  441.^2.  Vide  supra  as  to  Relation, 

(0  1-  The  crown  is  not  bound  by  the  acts  relating  to  bankrupts,  not  being  named  in 
Ihero*  And  until  an  actual  assignment  by  the  commissioners,  an  extent  served  upon  the 
property  of  the  bankrupt  will  ^)ind  from  the  ittU  of  the  writ.  Sir  Wm.  Jones  7  Vin.  104* 
2  Vei.  282.  2  Str.  749. — ^2.  If  an  extent  be  issued  from  the  crown,  tested  the  day  of  the 
date  of  the  assignment,  the  crown  will  be  preferred^  Park.  Rep,  126.  2  Ves.  295.-.^ 
3.  Possession  under  extents,  of  which  the  first,  for  part  of  the  debt,  was  tested  the  day 
upon  which  the  provisional  bargain  and  sale  was  executed  ;  crown  preferred*  4  Ves.  752* 
—4.  If  the  writ  be  tested  after  the  execution  of  the  assignment,  the  crown  is  barred*  ^ 
Vm.  104.  2  V'es.  289.  2  Stra.  749.-*  6.  Creditort  preferred  to  extent  fdr  acceptances  not 
4ne  at  bankruptcy.  17  Ves.  431. — 6.  Where  a  person  was  bound  in  a  recognisance*  which 
became  forfeited,  and  an  extent  was  sued,  and  the  goods  extended,  and  the  writ  ana  inqui- 
litioB  rettrrned  by  the  sheriff;  held,  that  the  inquisition  having  been  returned,  although  the 
debtor  became  a  bankrupt  before  the  issuing  of  the  liberate,  the  creditor  had  a  lien  upon 
the  goods  against  the  assignees.  Cro.  Car.  148.  S.  C.  Jones,  203.-^7.  Land-tax  money 
IB  ih»  hfinrla  nr«ki>  collfictor.  is  A  debt  duo  to  the  kinsr^      Where,  therefore,  the  commiaaion* 


tn 

held 
not 


iSin,  977.— -8-  Since  a  bankrupt's  property  in  goods  assigned  to  his  provisional  assignee 
if  diVe'sted  a  seizure  of  those  goods  for  a  penalty  incurred  by  the  bankrupt  in  respect  o£ 
li#m  aml^r  ao  excise  warr^int  to  seize  the  bapkrupt^s  goods,  i^  illegal.     6  T.  R.  437. 
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(D  27.)  What  power  to  discharge  debtors,  &c. 

By  the  st.  4  &  5  Ann.  1 7.  on  proof  before  the  commissioners,  that  mutu- 
al credit  hath  been  between  the  bankrupt  and  his  debtor,  and  that  the  ac- 
counts be  open  and  unbalanced,  they  or  the  assignees  may  adjust  the  ac- 
counts, and  the  debtor  shall  not  be  obliged  to  pay  more  than  the  balance. 

So  by  the  st.  5  Ann.  22.  the  assignees  or  major  part  {u)  may  make  com- 
position with  a  debtor  of  the  bankrupt,  where  it  shall  appear  reasonable, 
and  take  such  part  of  the  debt  as  can  be  gotten  on  such  composition,  in  dis- 
chaige  of  the  whole.     So  by  the  st.  5  Geo.  24.  (x) 

So  by  the  st.  3  Geo.  12.  the  clause  that  a  debtor  shall  pay  no  more  than 
the  balance  was  enlarged  for  seven  years. 

So  by  the  st.  5  Geo.  24.  where  there  is  mutual  credit,  the  commissioners 
may  state  the  account,  and  the  balance  only  shall  be  paid  or  claimed  on  ei- 
ther side.     (Vide  5  Geo.  2.  30.)  (y) 


(u)  1.  With  respect  to  the  joinder  of  assignees  in  the  assignment  of  anequit&ble  mort- 
gage created  by  bankrupt ;  though  power  of  sale  upon  notice  to  repay  is  annexed,  yot,  if 
no  notice,  they  must  join.  1  Price,  138. — 2.  One  of  several  assignees  may,  unless  his  com- 
panions express  their  dissent,  alone  give  a  good  discharge  for  a  debt  owing  to  the  estate. 
lEsp.  114.  Ibid.  172.  Semble  contra^  SAtk.  695. — 3.  A  general  authority  from  one  of 
several  assignees  to  the  other  assignees  to  act  for  him,  is  not  sufficient  to  enable  them  to  exe- 
cute a  release  by  deed.  There  must  be  a  special  authority  for  that  purpose.  4  Esp.  Rep. 
S^.—^.  A  release,  executed  by  one  assignee  in  the  presence  of  a  co-assignee  ,  binds  both. 
4  EsD.  220. 

(x)  1.  Assignees  may,  with  consent  of  majority  in  value  of  creditors,  at  a  meeting  con- 
Tened  for  the  purpose,  submit  differences  and  make  composition.  5  Geo.  2.  c.  30.  a.  34, 
35.-2.  A  general  power  given  to  the  assignees  to  compound  debts,  is  not  sufficient  ;  ^e 
creditors  must  be  convened  to  consider  each  particular  case.    3  T.  R.  23. 

(y)  1.  The  statutes  of  set  off  extend  to  assignees  under  a  commission  of  banlcruptcy. 
Cowp.  t33.  2Atk.  48.  1  Wils.  155.— 2.  The  doctrine  respecting  set  off  and  mutual 
credit,  is  the  same  in  equity  as  at  law.  Swanst.  31. — 3.  The  lord  chancellor  sitting  in 
bankruptcy  exercises  an  equitable  as  well  as  a  legal  jurisdiction,  and  will  extend  mat 
jurisdiction  to  cases  of  set  off  that  are  not  within  the  immediate  operation  of  the  statutes. 
IP.  Wms.  325.     1  Atk.  100.     3  Ves.  248.     5  Ves.  108.     11  Ves.  24.  517.     12  Vcs.  346.— 

4.  The  stat.  of  5  Geo.  2.  c.  30.  s.  28.  relates  not  only  to  mutual  debts,  but  to  mutual 
credits  ;  and  the  judges  have  uniformly  observed,  that  this  clause  has  receired  a  very 
liberal  construction,  and  there  have  been  many  cases  which  it  has  been  extended  to, 
"Where  an  action  would  not  lie,  and  where  the  court  of  chancery  could  not  upon  a  bill  de- 
cree an  account.     See  1  Atk.  228.     1  P.  Wms.  325.     Co.  Bt.  Laws,  554.    7  T.  R.  378. — 

5.  Wherever  there  is  a  mutual  trust,  that  is,  wherever  the  bankrupt,  when  solvent,  trusts 
his  creditor  with  goods  (here  with  the  power  to  sell)  it  is  a  case  of  mutual  credit.  5  Taunt. 
66..— 6.  The  statute  is  not  confined  to  dealings  in  trade  only,  or  mutual  running  accounts  ; 
but  in  all  cases  of  mutual  credit,  only  the  balance  shall  be  paid.  And  therefore  where  A. 
borrowed  1,500/.  of  B.  upon  mortgage,  and  B.  owed   about  1,400/.  to  A.  upon    notes,  A. 

■was  allowed  to  set  off  his  demand  upon  the  notes  against  the  mortgage.     1  P.  Wms.  325 7. 

A  trust  between  two  parties  is  a  mutual   credit.     Co.  Bt.  Laws,  557.     7  T.  R.  380. 8. 


Mutual  credit  may  be  constituted,  though  the  parties  do  not'  mean  particularly  to  titigt 
each  other.  As  where  the  holder  of  a  bill  of  exchange  obtains  possession  of  [•]it  after  ac- 
ceptance in  the  common  course  of  negotiation,  and  the  acceptor  is  ignorant  of  its  being  in 
the  holder's  hands,   and  sells  him  goods  :  this  is  a  mutual  credit,  for  credit  is  given  to  the 


its    being  in 

" 7   — —  ^ww»— . .  -,..«  .» «fc  JJL1VII.M01  t.icuii,  ivi  v/icuit  ta  given  to  the 

acceptor  by  every  person  who  takes  the  bill,  which  constitutes  the  credit  on  the  part  of  the 
holder;  and  on  the  part  of  the  acceptor,  credit  is  given  to  the  holder  by  the  sale  of  goods 
to  him,  and  the  holder  may  set  off  the  bill  in  an  action  by  the  assignees  of  the  acceptor  for 
the  amount  of  the  goods.  3  T.  R.  507 — 9.  In  the  construction  of  the  statute  5  Geo.  2.  it 
has  been  held  as  a  general  rule,  that  no  debt  or  credit  can  be  set  against  each  other  by  way 
of  set  off,  unless  each  debt  or  credit  accrued  or  was  given  before  the  bankruptcy  ;  therefore. 
If  a  man  be  a  debtor  to  a  bankrupt  before  his  bankruptcy,  and  a  creditor  to  him  upon  a 
contingency  that  docs  not  take  place  until  after  the  bankruptcy,  he  shall  not  be  at  liberty 
to  set  off  under  the  clause  relating  to  mutual  credit.  1  Atk.  119.— 10.  So,  in  an  action 
Drought  by  the  assignees  of  a  bankrupt  for  money  due  to  the  bankrupt,  the  defendant  may 
plead  a  set  off  of  money  due  from  the  bankrupt.  But,  if  some  of  the  counts  arc  for  debts 
arising  since  the  bankruptcy,  he  cannot  so  plead  as  to  these.  Cowp,  133.— 11.  So  where 
L  142J 
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3T.R.  438.-13.  And  when,  a  demind  arie.  up^  ^b^r^^^^r^'^^Tof: 

tte i»i^pt at  Um  tin«  of  tile  tMnkraptcy.    1  Atk.  S31.— 14.  Andnow by  rtat  4« 0«« 
3.c^35.*  3.  ««t»«l  debt.  «k1  c^dil.  may  be  .et  off.  BOtwith.ta.nZg  a  Je^t  art  rf 

bankraptcy 15.  Acceptencei  dae  after  diuwer'i  bankruptcy  n»av  be  letV     i?v^«c 

-16    Th^  acceptor  of  a  bUl,  drawn  by  the  bankrupt  beZ,  bu7paW  to  ^IndiLVSn^' 
0»  barfcropt^,  may  .et  off  the  payment  to  an  acuSn  by  the  a..lgl^e., »  «u  uaT^tlW^ 

^JL^t  ^  ?~-  .K.t5"-  '•  «»•  -»  T.  K.  SU._17.  And  where  Tperilm lent  ^^taSSl 
aad  re<»iT«d  fron  the  borrower  a  mamorandum.  «r«m;^n.  «/>  i-j.\.-:f-  v: .T^  .   ""^'h 


^  ir*i        '^^^^  **^*  borrower  a  memorandum,  {>romMuig  to  indemnify  him  atainit  them 
r*  ^  ^"^VlJ^^^  *  bankrupt ;  he  waa  hold  entitled  to  set  off  ^e  amounTS-a  debt 

^  ^w^^i*^  "^S  ^f^^^^  ^V'  '^'V"".**.'  P^'i  *^^  *^  ^^'  *^«  bankruptcy  Co! 
?*•  i^^!L?*i — ^^'  ^^^  ^'^^  of  exchange  be  indorsed  to  the  debtor  of  a  bankruDt  Jler  Um 
VankntplcT^  It  cannot  be  set  off  against  a  demand  by  the  assignees.  «  Stra  1^ -LVp 
And  in  an  action  brought  by  assigneui  of  a  bankrupt  npon  a  promissory  note  payable  to  th^* 
bankrvpt,  the  defendant  cannot  set  off  cash  notes  issued  by  the  bankrupt  payable  to  beam 
bearing  date  before  his  bankruptcy ;  nnless  the  defendant  shows  that  such  notes  came  ta 
^i*^  ^^^^T  ^'^^"P^^y-  «  T.  R.  67.^20.  Defendants  accept  biUs  for  the  a!^a5J 
ffodaboD  of  a  tender,  who,  after  a  lecret  act  of  bankruptcy,  lodges  money  with  them  fo 
meet  their  acfscptancese  They  cannoL  under  5  Geo.  2.  c.  30.  s.  28.  set  off  the  amoni? 
against  their  acceptances.  2  Campb.  313.-21.  A  loss  upon  a  policy,  after  bankru^v  of 
assured,  cannot  be  set  off.    2  Rose,  249.-22.  Costs  taxed  after,  though  ordered  to  ^  oaid 

befoe  bankruptcy,  cannot  be  set  off.     15  Ves.  539,  yide   supra ^23.  A  demand  against  a 

bankrapt  cannot  be  set  off  in  an  action  by  his  assignees,  for  trorer  and  conyersion!  subse- 
quent to  the  bankruptcy,  of  effects  belonging  to  the  bankrupt's  estate.  Deugl.  101. 24.  If  a 

banket  receiTes  and  pays  money  on  account  of  a  bankrupt,  after  notice  of  his  bsmkruptcr 
he  cannot  set  off  the  payments  against  the  receipts.      2  T.  R.  113.    3  Bro.  313.^-25; 
Where  A.  became  bound  as  a  surety  for  a  trader,  who  in  order  to  indemnify  him,  acreed 
tfaa^  Ae  should  retain,  out  of  any  money  that  should   be  due  from  him  to  the  tader 
in  respect  of  any  dealinn  between  them  in  trade,  so  much  as   he  should   pay  on  the 
bond ;  and  the  trader  afterwards   sold  goods  to   A.  and  then  became  a  bankrupt,  and 
A.  was  obliged  to  satisfy  the  bond.    A.  was  held  entiUed  to  set  off  what  he  paid  up- 
on the  bond  after  the  bankruptcy,  against  the  goods  sold  before  the  bankruptcy.    5  T» 
R.  ]33.'<-26.  Where  three  persous  joined  in  an  adventure  to  purchase  and  sell  soma 
pearls,  and  .one  only  was  to  advance  the  money   and   to   sell  them,    but  the  profit  and 
loss  were  to  be  divided  between  them  in  thirds.     One  of  the  parties  became  a  bankrupt, 
and  the  party  who  was  to  sell  the  pearls  was  allowed  to  set  off  a  debt  due  to  him  from 
the  bankrupt,  ibr  goods  sold  before  the  bankruptcy  in  an  action  commenced  against  hin^ 
by  the  assignees,  against  the  third  of  the  adventure  due  to  the  bankrupt  although  the 
pearls  were  not  sold  nor  the  produce  received  till  after  the  bankruptcy.     Co.  Bt*  Laws,  557* 
— 99*  Set  off  of  post-obit  debt  payable  to  bankrupt,  refused.     1  Rose,  301.^-30.  The  in* 
dorsee  of  a  dishonoured  bill  may,  on  the  bankruptcy  of  the  indorser,  consider  it  as  an  item  to 
beset  off  in  taking  the  account  between  them ;  and  therefore  is  not  bound  to  apply  in  dis* 
chaige  thereof  money  in  his  hands  belonging  to  the  acceptor.     1  M.  &  S.  545.-^1.  Credit  is 
given  to  the  acceptor  of  a  bill  of  exchange  by  every  person  who  takes  the  bill.     Therefore 
[*]the  indorsee  of  a  bill  may,  on  the  bankruptcy  of  the  acceptor,  set  off  the  bill  against  a' 
debt  owing  to  the  bankrupt.    3  T.  R.  508.  n.  (a).    6  T.  R.  57.    4  Taunt.  888.-32.  Bank- 
en  discount  bills  for  A.,  and  state  an  account  in  which  they  give  him  credit  for  the  net  pro- 
ceeds ;  whilst  the  bills  are  running,  A.  becomes  bankrupt.     This  is  a  case  of  mutual  cred- 
it, and  the  bankers  are  not  bound  to  come  in  under  the  commission,  upon  the  bills  which  are 
disfatmonred.     Holt,  408. — 33.  The  bankrupt's  acceptances   cannot  be   set  off  as  mutual 
credit,  unless  there  was  some  connection  between  him  and  the  creditor  when  they  were 
originally  given.     4  Taunt.  888. — 34.  The  vendee   of  goods  before  the  bankruptcy  cannot, 
to  an  action  by  the  assignees  for  the  price,  set  off  a  bill  of  the   bankrupt,  received  by  the 
reodee,  before  the  purchase,  from  a  third  person,  under  the  idea  that  the  vendor  was  failing, 
and  with  the  view  of  covering  it  by  the  purchase.     16  East,  l30.-^35.  Proceeds  of  one  bill 
applied  in  satisfaction  of  another,  upon  circumstances  of  'specilic  appropriation.     2  Rose, 
3Stf.— 36.  A.  was  indebted  to  B.  in  two  different  sums ;  when  the  first   became  due,  B.  re- 
ceived from  A.  a  bill  exceeding  the  sum   due,  under  promise  to  return  the  excess  when 
paid ;  A*  becomes  bankrupt.     B.  was  allowed  to  set  off  the  excess  against  the  other  de- 
oaad'.    7  T.  R*  378. — 37,  Set  off  for  prior  advances  against  assignees  demanding  dishon- 
oured'bill  pledged  for  subsequent  advances,  under .  agreement  to  return  surplus,  refused. 
Swanst.  30.— -3^*  Where  an  insured,   being  indebted  to  the  underwriter  on  a  balance  of 
accoonts  becomes  bankrupt,  if  a  loss  afterwards  happen,  the  underwriter,  in  an  action  by 
the  avieneee    may  deduct  the  balance  due  to  him,  from  the  amount  of  his  subscription.    2 
MaMT^U-^^*  ^^  underwriter  is  entitled,  where  the  assured  ha?  become  bankrupt  after 
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the  policy  of  inwrance  was  effected,  to  deduct  what  was  due  to  him  before  the  bankraptcj, 
on  a  balance  of  accounts  between  the  aaiured  and  himself,  from  out  of  the  amount  of  hia 
subscription  to  the  policy,  in  the  event  of  a  loss  subsequent  to  the  bankruptcy," under  6 Geo. 
2.  c.  30. ;  the  st.  19.  G.  2.  c.  32.  s.  2.  suspending  the  effect  of  a  bankruptcy  in  the  case  of  an 
assured,  and  the  underwriter,  on  both  sides,  so  as  to  let  in  the  former  statute,  till  the  result  of 
the  Toyage  shall  have  been  asceKained,  and  the  accounts  stated  ;  because  the   19  Geo.  2.  c. 
82,  (admitting  persons  assured  to  claim  losses  against  bankrupt  underwriters,  although  hap- 
pening after  the  bankruptcy),  is  in  pari  maferia^  and  the  two  states  are  to  be  construed  with 
reference  to  #ach  other,  so  as  to  make  them  mutually  beneficial ;  and  therefore  it  was  held, 
that  a  set  off  must  be  allowed-to  a  solvent  underwriter,  by  the  sasignees  of  a  bankrupt  assured, 
under  5  Geo.  2.  c.  30.     3  Price,  227 — 40.  A  broker  with  a  commission  del  eredtre  (upon 
which  circumstance  the  case  turned,  see  1  T.  R*  113.)  effects  policies  in  his  own  name<on 
account  of  his  principal,  who  is  unknown  <,though  the  circumstance  is  immaterial)  to  the  un- 
derwriter ;  losses  happen  ;  the  underMViter  becomes  bankrupt ;  after  which  the  amount  of 
the  losses   is  paid  by  the  broker  to  hia  principal.  Held,  I.  That  the  underwriter  must  be 
considered  as  having  dealt  with  the  broker  as  a  principal,  and  having  given  credit  to  him; 
80  that  the  case  was  one  of  mutual  credit,  within  the  slat.  5  Geo.  2.  c.  30.  s.  28,  and  there- 
fore that  the  bFoker  might  set  off  the  losses  in  an  action  brought  against  him  by  the  assign- 
ees. 2.  That  this  might  be  done  under  the  general  issue  non  assumpsit,  since,  by  the  above 
statute,  the  assignees,  in  a  case  of  mutual  credit,  are   only  entitled  to  the  sum  due  after  de- 
ducting such  credit.     1  T.  R.  112. — 41.  A  broker  under  a  commission  cfW  credere,  effect- 
ing policies  in  his  own  name,  for  principals  unknown  to  the  underwriter,  must  be  consider- 
ed, quoad  the  underwriter,  as  a  principal,  and  as  one  to  whom  he  has  given  credit.  So  that  if 
losses  happen  before,  though  they  are  not  adjusted  and  paid  by  the  broker  to  the  principals 
till  afler  the  bankruptcy  o/the  underwriter,  the  broker  may  set  them  off  against  an  action 
brought  by  the  assignees*     1  T.  R*  2S5.-— 42.  An  insurance  broker  effects  policies  as  such, 
in  the  following  manner  t  one  in  bis  own  name,  and  on  his  own  account ;  one  in  namo^nd  on  ao- 
count  of  his  principal.  He  is  acting  under  a  del  credere  commission.  Losses  happen  on  all  three. 
All  of  the  underwriters,  but  one,  adjust  and  sign  off  the  losses.  That  one  does  not,  having  become 
insolvent.  The  broker  gives  his  principal  credit,  but  does  not  pay  him  for  this  underwriter's 
subscription,  conformably  to  the  adjustment  made  by  the  other  underwriters.     This  under- 
writer becomes  bankrupt.    The  broker  is  indebted  to  him  for  premiums  of  insurance.     His 
assignees  sue  for  them,  and  the  question  arises,  whether,  under  the  stat.  5   Geo.  8.  c.  30.  ». 
28.  the  broker  is  entitled  to  set  off  the  losses.     That  statute  gives  the  right  of  set-off  where 
there  has  been  "  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  mutual  debts 
between  the  bankrupt  and  any  other  person.'*'    Held,  that  in  respect  to  the  policy  made, 
fis  well  in  the  name  as  on  account  of  the  broker,  though  on  account  of  the  principal,  there 
was  credit  given  by  him  to  the  underwriter,  since  the   underwriter  consented  to  consider 
him,  and  dealt  with  him  as  principal ;  and  therefore,  quoad  these,  he  had  a  right  of  set-offi 
but  not  quoad  the  other.     2  M.  &  S.  1 12 — 43.  W  here  a  principal  entrusted  his  broker  with 
a  policy  of  insurance  to  receive  [•Jan  average  loss  under  it,  and  became  a  bankrupt,  and 
the  broker  afterwards  received  the   average  k>ss,  he  was  allowed  to  set  off  several  sums  of 
money  due  to  him  from  the  bankrupt  for  premiums,  &c,  against  the  amount  he  received 
xipon  the  policy  after  the  bankruptcy.      Co.  Bt.  Laws,  566.     Ibid.   567. — 44.  But  if  a  bro- 
ker has  not  a  del  credere   commission,   he  will  not  be  .permitted  to  set  off  l<»s5es  on  goods 
which  he  insured  for  other  persons ;  for  in  that  case  the  debts  are  due  only  to  the  insured, 
%nd  not  to  the  broker.     Cited  I  T.  R.  1 13*     1  Esp.  274.-45.  Au  insurance  broker,  without 
a  commis8ion.de/  credere^  is  not  entitled  to  set  off,  against  an  action  for  premiums  by   the 
bankrupt  underwriter'a  assignees,  the  conjnter  claims  of  the  assured,  which  arose,    but  were 
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etedere^  where  there  has  been  no  adjustment ;  though  the  loss  took  place  before  the  bank<» 
roptcy.  2  Mars.  215.  6  Taunt.  519 — 47.  An  insurance  broker,  not  entrusted  with  the 
custody  of  a  policy,  effected,  not  in  his  own,  but  in  his  principal's  name,  is  not  entitle^,  in 
^u*V^^  ^^^  underwriter's  bankruptcy,  to  sot  off  a  loss  against  premiuflris  due  from  himself  to 
the  bankrupt,  though  he  has  a  commission  d^l  credere,  and  though  that  commission  was  ex- 
pressed in  the  body  of  the  policy.  7  Tauot*478.  1  Moore,  178.-.48.  An  insurance  bro- 
ker cannot  set  off  returns  of  premium  due  from  a  bankrupt  underwriter,  against  premiums 
due  from  himself  to  the  underwriter.  4  Taunt.  534 — 49.  Where  a  factor,  dealinjr  for  a 
pnncipal,  but  conceaUng  that  principal,  delivers  goods  in  his  own  name,  the  person  con- 
trac  mg  with  him  has  a  right  to  consider  him  to  all  intents  and  purposes  aa  ihe  prin- 
cipal ;  and  though  the  real  principal  may  appear,  and  bring  an  action  upon  that  con- 
tract against  the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any  claim   he   mav 

2^^®  T'Srn*'*^/?^^*'''  '>  ji°''^„®''*?  ^^^  demand  of  the  principal.  7  T.  R.  360,  in  note. 
7  1 .  R.  369.  Ibid,  and  Co.  Bt.  Laws,  378.— 50.  An  executor  cannot  set  off  a  debt 
l^f  *  4U  "?  *  *  **"  °^".  account  to  a  bankrupt,  against  a  debt  due  from  the  bank- 
nipt  to  the  testator,  even    though    the    executor  be    residuary  legatee.    3  Alk.  691 

f  *  I  111       ^        l»f«-tim«  appointed  an  aitoroey  to  collect  hia  rent?  ;  after  bi9  de^tii 
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[*]So  before  these  statutes,  where  there  was  mutual  dealings^  the  balance 
only  should  be  paid.  Per  Hale,  2  Ver.  117.  Q.  2Ver.  264.  per  North 
1  Mod.  215. 

So,  if  tlie  bankrupt  before  his  bankruptcy  had  assigned  a  bond,  and  was 
indebted  to  the  obligor,  the  obligor  shall  be  allowed  to  deduct  the  debt  to 
him  against  the  assignee  of  the  bond.     Semb.  2  Ver.  428. 

(heaUomey  received  rent  which  was  in  arrear  ia  the  testatoi^s  life- time  ;  the  executrix 
of  the  testator  brought  an  action  for  the    money  in   her   own   name,    and  the  attorney 
was  not  allowed  to  set  off  a  debt  due    by    the    testator   to   Ihoi.      1  JCsp.  N.  P.  240 ; 
BaU.   N.  P.  180. — 53«  A  man    became    indebted  to  his    uncle  for  board,  &c.  ;  the  uii« 
cSe  by  hie  will  left   him  a  legacy,  and  appoiafed  his  son  executor  ;  the  nephew  after- 
wards became  indebted  to  th^  executor,  and  then  sued  him  ii^the  spiritual  court  for  (he  leg- 
acy.   TYie  executor  filed  his  bill  in  chancery  against  the  nephew,  and  he  becoming  a  bank- 
rupt, a|;auist  his  assignees,  for  an  allowance  to  be  m^^o  him  out  of  the  Iczacy,  for  the  money 
which  the  bankrupt  (the  legatee)  owed  U>  the  testator,  and  likewise  to   the  plaintiff.    The 
court  decided,  that  a  legacy  due  from  an  executor  who  admits  as^etb,  is  iu  equity  a  debt 
doe  from  the  executor,  and  allowed  the  set-off.     2  P.  Wms.  128.^^63.  Directors  or  trustees 
of  a  coopany  incorporated  by  charter,  or  act  of  parliament,  cannot  set   off  a  debt  duo   to 
them  in  their  indiTidual  characters,  against  a  demand  made  upon  them  by  the   assignees  of 
a  bankrupt,  for  stock  due  to  the  bankrupt  from  the  company  in  their  corporate  capacity. 
1  E.  C.  Ah.  9.—- >54.     But  where  there  was  an  express  bye-law,  subjecting  the  stock  of  each 
member  to  any   debts  he  should  owe  the  company,  and  the  banker  of  the  company  was 
Indebted  to  them  for  a  balance  in  his  hands,   and  became  a  bankrupt ;  the  company  was 
allowed  to  set  off  the  stock  which  the  bankrupt  held  in  the  company,  against  the  balance  to 
them  on  the  banking  account.     1  K.  C.  Ab.  9.     1  Stra.  645>—- 55«  Set  off  of  bankrupt  part- 
ner'^s  share  of  joint  credit  against  his  separate  debt,  and   proof  for  residue.     3  Ves.  248.^- 
56.  Set- offof  separate  debt  from,  against  joint  debt  tOy  the  estate,  and  proof  for  rMidue. 
19  Ves.  34$, — 57.    Set-off  of  bankrupt's  debt   to  one  partner,   against  joint  debt  of  him 
and  partner,  upon  bond  to  secure   his  debt.     18  Ves.    232. — 58.  Setoff  and  joint  proof 
allowed,  under  the  circumstances.     1  Mad.  5T7. — 59.  A  person  drew    and  gave  a  note  to 
hb  bankers,  on  account  of  a  debt  due   to  them;  fiiey  indorsed  the  note   to  another  firm 
formed  of  some  of  the  partners  in  the  banking  house;  the*holders  of  the  note  brought  an 
action  against  the  drawer;  the  drawer  was  allowed  to  set  off  a  debt  due  to  him  from  his 
bankers.    Peake,  197.— 60.  A.,  B.,  and  others  carried  on  a  partnership  together,  but  B.*s 
was  the  only  name  that  appeared.     In  an  action  by  the  partners,  the  defendant  was  alloiv* 
ed  to  set  off  a  debt  duo  to  him   from   B.     2  Esp.  Rep.  269.-^1.  The   petitioner  was  a 
creditor  under  a  separate  commission  against  A.,  and  debtor  to  a  joint  commission   against 
A.  and  B.';   be  prayed  thaflan  action,  brought  by  the  assignees  for  the  debt  he  owed  to  the 
joint  commission  might  be  staid,  and  that  his  demand  upon   the  separate  estate  might  be 
allowed  as  a  set-off  against  the  debt  he  owed  the  joint  estate.     Lord  Chancellor  doubted 
whether  the  debt  could  be  set  off  under  the  statute  relating  to  mutual   debts.     1   Jttk. 
100. — 62.  SefnbU<t  that  a  creditor,  sued  by  the  solvent  partner  and  bankrupt's  assignees, 
far  money  received  on  a  bill  transterred  to  him  by  a  bankrupt  partner,  cannot  set  off  a  de-. 
maod  due  from  the  partnership*     10  East,  418.-^63.  A  creditor  of  a  partnership  having 
made  farther  advances  on  the  security  of  a  bill  of  exchange,  deposited  with  him  for  that 
purpose  by  the  partnen,  and  having  undertaken  to  receive  the  amount  when  due  and  re- 
tarn  the  surplus,  the  bill  having  been  dishonoured  and  remaining  in  his  hands  unpaid,  is 
not  entitled,  on  the  bankruptcy  of  the  partners,  to  set  off  his  prior  advances  aeainst  a  de- 
mand by  the  assignees  for  the  bill.     Swanst.  30. — 64.  Three  partners.  A.,  B.,  and  C,  de- 
liver bills  to  D.  for  a  special  purpose  ;  A.  and  B.  become  bankrupts.     In  an  action  by  their 
assignees  against  D.  for  the  proceeds  of  the  bills,  held,  that  C   not  having  been  made 
bankrupt,  this  was  not  a  case  of  mutual  credit  within  5  Geo.  2.  c.  30.  s.  18.  so  as  to  enti- 
re the  defendant  to  set  off  the  bills  against  a  debt  due  to  him  from  A.,  B  ,  and  C.     1  Mars. 
184.—^.  Set-off  by  part-owners  of  ship  of  sepptrate  debts  due   from,  against  joint  debts 
doe  to,  bankrupt,  reiused.     10  Vee.  105. — 66.  Debt  due   to  wife  dum  tola^  cannot  be  set 
off  against  debt  due  from  husband.     2  Rose,   249. — 67.  Where  there  is  mutual  credit  be- 
tween a  bankrupt  and  creditor,  the  commissioners  ought  to  stop  interest  on  both  sides,  at  the 
tiaie  of  the  bankruptcy,  or  compute  interest  on  both  sides  till  the  settling  the  account.     1 
Jitk.  80.«— 68*  If  a  broker,  having  a  del  ertd^re  oonunission,  pay  by  mistake  the  whole  mo« 
oey  due  to  the  assignees,  without  deducting  the  amount  which  he  is  so  allowed  to  set  off, 
he  may  recoTer   it  l>ack  froti^  the  assignees  as  money  had  and  received  to  his  use.     I  T* 
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(D  28.)  How  the  assignment  shall  be  made. 

The  assignment  may  be  made  {z)  to  the  creditors  who  come  in  of  all 
the  goods  of  the  bankrupt,  for  satisfaction  of  their  respective  debts  ratcablj. 

Or  to  any  in  trust,  and  for  the  equal  benefit  of  all  the  creditors. 

And  if  all  the  creditors  have  a  joint  debt,  the  goods  may  be  assigned  to 
them  generally.     R.  2  Co.  26.  b. 

But  a  general  assignment  of  the  goods  to  the  creditors,  who  have  several 
and  difierent  debts,  is  not  good.    R.  2  Co.  26.  b.  (a) 

\  As  to  the  effect  of  an  assignment  in  England,  on  the  property  of  the 
bankrupt  here,  vide  Burk  r.  M'Clain,  1  Har.  &  M'Hen.  236.  Ward  v» 
Mooris,  4  Har.  &  M^Hen.  330.  Milne  v.  Moreton,  6  Binn.  353.  Taylor  v« 
Geaqr,  Kirby,  313.  } 

[*](D  29.)  What  remedy  the. assignee  shall  have.  (6) 

The  assignee  shall  have  the  same  (c)  remedy  for  recovery  of  debts  due  to 
i\it  bankrupt,  as  the  oankrupt  himselfcould  have. 

And  therefore  be  may  have  debt  upon  a  bond  or  contract  made  to  the 
bankrupt.     Cro.  Car.  1 87.  209.     R.  2Cro,  105. 

Or  action  upon  the  case  Ujpon  assumpsit.     Lut.  274. 

And  the  proper  method,  is  to  allege  a  promise  to  the  bankrupt  himself, 
and  not  to  the  assignee,  except  where  an  express  promise  is  made  to  hinn 
ailcr  the  assignment.     Per  Holt,  Mod.  Ca.  13K     R.  2  Sho.  238. 

Of,  if  money  of  the  bankrupt  is  received  by  B.  after  the  assignment, 
this  is  a  new  contract,  and  amounts  to  an  express  promise  to  the  assignee. 
Mod.  Ca.  131.  (<f) 

f  . 

(g)  1 .  Commissioners  hare  ntl^estate,  but  onl  y  a  power,  which  must  be  executed  by  the 
means  prescribed  by  the  statute,  with  the  circumstances  therein  directed,  namely,  by  the 
majority;  and  not  merely  by  deed  indented,  but  also  enroUed.  Slat.  13  Eliz.  c.  7.  s.  2. 
11,  12.  1  Jac.  1.  c.  15.  s.  13,  14.  21  Jac.  1.  c.  19.  s.  11,  12.  14.  15  Geo.  2.  c.  30.  s.  31. 
42.  If  it  deviate,  it  is  a  nullity.  Jones,  196.  1  Vent.  360.  12  Mod.  3.  Garth.  178. .^ 
9.  No  schedule  to  be  annexed  to  the  commissioners'  assignment.  Stat.  5  Geo.  2.  c.  30.  s. 
42. — 3.  In  the  assignment  the  assignees  enter  into  covenants  t^erform  their  trust,  and  the 
words  ^'ointly  and  severally  should  be  inserted,  for  the  safety  and  security  of  each  respec- 
tive assignee.     1  Atk.  88. 

(a)  1.  For  future  real  estates,  come  to  the  bankrupt  between  the  issuing  of  the  commis- 
sion and  the  confirmation  of  his  eertificate,  there  must  be  a  new  conveyance.  1  Atk.  253. 
1  P.  Wms.  383.  Billing,  118. — 2,  As  where  they  descend  upon  him.  3  Mars.  667. — 3.  To 
an  action  on  a  promissory  note,  given  to  an  uncertificated  bankrupt  after  the  commission 
issued,  the  defendant  pleaded  the  bankruptcy  of  the  plaintiff  and  commissioners'  assign- 
ment, and  that  the  assignees  demanded  payment  of  him  :  the  plaintiff  replied,  that  there 
had  been  no  assignment  to  the  assignees  after  the  making  of  the  note,  and  that  the  defen- 
dant treated  with  the  plaintiff  as  one  capable  of  contracting  personally.  Held,  that  tho 
demand  by  the  assignees  vested  the  right  in  them  ;  that  a  new  assignment  of  personal  pro- 
perty was  not  necessary,  and  that  the  mode  of  contracting  was  immaterial.  3  Smith,  58^ 
7  East,  53.<— 4.  When  commissioners  have  executed  an  assignment  of  the  bankrupt*!  es- 
tate, and  afterwards  given  him  his  certificate,  they  cannot  make  a  subsequent  assignment. 
1  P.  Wms.  386.-5.  Where  the  original  deed  conveying  the  bankrupt's  estate  was  lost, 
the  chancellor  refused  te  make  an  order  tlHtt  the  counterpart  should  be  enrolled  as  the 
original  deed,  although  an  affidavit  was  made  of  the  loss.    Amb.  180.    2  Com.  Dig.  25. 


(k)  Vide  infra. 


,c)  1.  Assignees  not  to  cotomence  suits  in  equity  without  the  consent  of  the  creditors. 
Ftat.  5  Geo.  2.  c.  30.  s.  38.-.-2.  Creditors  cannot  give  a  general  power  to  assignees,  to  pro- 
secute suits  (or  submit  matters  to  arbitration)  at  their  own  discretion ;  there  must  be  a 
meeting  of  creditors  upon  a  notice  given  in  the  London  Gazette,  to  consider  each  particular 
case.  1  Atk.  90. — 3.  Assignees,  however,  may  sue  without  consent  of  creditors,  where 
creditors  interests  dire  not  affected.  2  Rose,  S^l.  1  Mer.  244.-.-4.  And  may  sue  at  law 
without  consulting  the  creditors.     3  Salk.  69.     12  Mod.  324.     Cowp.  570.     5  Ves.  583. 

{d)  A.  commits  an  act  of  bankruptcy,  and  quits  England,  having  previous  to  his  act  of 
bankruptcy  become  indebted  as  indorser  of  a  bill  of  exchange  to  B.,  which  bill  is  dishoa- 
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So,  if  the  bankrupt  had  ajudgnaeiit,  the  assignee  may  have  a  scire  facias 
upon  it,      1  Vent.  1 93. 

And,  if  after  the  assignment,  and  before  the  scire  facias  by  the  assignee, 
the  bankrupt  himself  sues  execution,  and  the  money  is  levied,  the  court 
will  stay .  it  in  the  hands  of  the  sheriff,  or  in  court,  till  the  assignee  sues 
2i  scire  facias*     1  Vent.  193. 

And  in  a  scire  facias  by  a  bankrupt  against  the  terretenant  and  judg- 
meat  for  him,  if  the  plaintiff  dies,  the  judgment  may  be  entered  at  the 
request  of  the  assignee,  without  a  new  scire  facias.     5  Mod.  88. 

So^  if  the  goods,  &c.  of  the  bankrupt  come  to  the  hands  of  another, 
the  assignee  shall  have  trover  ;  for  the  property  is  vested  in  him.  2  Vent. 
63. 

Though  they  come  to  his  hands  by  force  of  an  execution  at  his  suif,  exe- 
cuted after  the  bankruptcy.     Semb.  Sho.  12.     1  Sal.  111. 

[*]Andhe  may  declare  generally,  quad  cum  possessionatus  fuisset  tit  de  bo- 
nis smspropriis.     Dub.  1  SaU  111. 

If  A,  and  B.  are  joint  obligees  or  partners,  &c.  and  A.  becomes  bankrupt, 
and  the  assignment  be  to  B.,  he  shall  maintain  an  action  upon  the  bond 
alone,  being  entitled  to  a  moiety  in  his  own  right,  and  to  the  other  moiety 
as  assignee.     Semb.  per.  Wind,  but  the  others  Dub.  Ray.  7.  1  Lev.  17. 

So,  if  a  debt  of  A.  be  assigned,  part  to  one  creditor,  part  to  another,  each 
may  sue  for  his  part ;  for  the  statute  makes  a  severance.  Per  Warb.  Godb* 
195,6.     Adm.  cont.  1  Lev.  17. 

And,  it  tbe  bankrupt  afterwards  sues  for  the  debt,  the  defendant  may 
phad  that  be  was  a  bankrupt,  and  that  the  debt  was  assigned.     Lut.  701. 

Bat  after  the  commission,  and  before  the  assignment  (e),  the  bankrupt 
may  sue  for  his  debt  in  his  own  name.  Per  Holt,  1  W.  &  M.  R.  1  Sal. 
108. 

So,  if  the  sheriff,  &c.  execute  an  execution  by  ^en /acta*  tested  before 
the  bankruptcy,  trespass  does  not  lie  against  the  officer,  though  the  execu- 
tion was  executed  after  the  commission  awarded  against  the  bankrupt.  R. 
1  Sid.  271.     1  Lev.  173.     R.  Sho.  12.     3  Mod.  236. 

So  after  assignment,  the  bankrupt  may  (/)  maintain  trespass  ;  for  dama- 
ges are  uncertain,  and  not  assignable.     2  Keb.  372.  (8) 

So  covenant,  {g)     2  Keb.  372.     Per  2  J.   1  Ca.  Ch.  71.  (h) 

-^■^■^^—^^         -  ■  •  -    I  . .  -  ■  -  ■  ■ 

oQred^  and  due  notice  (hereof  given.     In  A.^s  absence,  his  wife  makes  insaranccs,  the  bro- 
iler being  still   a  creditor  for  the  premiums  paid  by  him.     6.  having  sued  the  drawer  and 
obtained  judgment,  is  induced  by  A.'s  wife  to  take  a  biU  in  part  payment,  indorsed  by  her 
^  A.,  and  stay  execution  upon  depositing  the  policies ;  which  being  done,  a  loss  happens. 
This  bill  not  being  paid,  B.  the  broker  accepts  another  for  the  amount,  in  his  favour,  upon 
(he  policies  being  delivered  to  him  for  A.,  with  the  consent  of  A.^s  wife  ;  and  having  re- 
ceived the  money  thereon,  pays  that  bill,  and  deducts  in  account  with  A. ^s  assignees,  against 
vhom  a  commission  is  issued  after  such  payment.     Held,  that  the  assignees  could  not  reco- 
ver of  B.,  for  A.'*s  wife  and  the  broker  were  their  agents,  and  they  could  not  take  the 
beoe&t  of   the   policies   effected    by  her  witl^ut  taking  the  burthen.    3  Smith,  164.     7 
Cast,  164. 
(e)  The  bankrupt  represents  his  estate  previous  io  the  choice  of  assignees.     19  Ves*  217. 
(/)  An  attorney,  though  bankrupt,  may  practise.    2  Ves.  J.  68. 
CO  Sed  vide  supra. 

(k)  1.  The  bankrupt  can  acquire  property  only  for  the  benefit  of  his  assignees.  10  Ves. 
^4.  See  16  Ves.  474, — 2.  And  if  an  uncertificated  bankrupt  assign  after  acquired  property 
tn  6i|8t,  for  a  valuable  consideration,  and  a  creditor  of  the  bankrupt's  seice  it  in  execution  f . 
the  trustee  may  maintain  trover  against  him.  Peake,  140.-^.  There  are  determinations 
that  tbe  ass^ees  are  not  ^g^tled  to  the  earnings  of  an  uncertificated  bankrupt  by  his  per- 
loaal  labour.  Co.  Bt.  Laws,  431.  Esp.  N.  P.  140. — 4.  A  bankrupt  may  recover  in  eject- 
aent,  premises  which  the  assignees  have  given  up  to  him,  as  not  worth  an  assimment.    3 

L^47] 
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[^]So,  if  a  debt  due  to  the  bankrupt  and  another  be  assigned,  tb^y  cantfot 
joiji  in  the  ?uit.     Adm.  1  Lev.  17,  18. 

Yet  a  suit  by  a  creditor  for  a  debt  (t),  or  an  execution  upon  a  judgment 

^»        ■  ■  I      »  — ^— — 1^— — .^i  ^— „»»    I  II  .»..■— .a^^— .I—— ^»^i—^— 

Taunt.  440 — 5.  Ad  uncertificated  bankrupt  has  a  right  to  money  on  goods  acquired  by  him 
since  his  baokruptcy,  against  all  bat  his  assignees  ;  and  therefore,  unless  they  interfere,  may 
sQe  a  stranger  who  either  injures  the  properly,  or  dispossesses  him.  7  T.  R.  ^96.  7  T.  K. 
391.  1  B.  &  P.  44. — 6.  An  uncertificated  bankrupt  may  maintain  an  action  of  asrumpsh 
agaiost  a  third  person  for  work  and  labour.  Co.  Bt.  Laws,  431.  and  for  work  and  labour, 
and*  materials  furnished  necessary  to  his  labour*  '  £sp.  N.  P.  140.' ;  for  the  assignees  cannot 
let  out  the  bankrupt  ;  they  cannot  contract  for  his  labour*  Per  1^.  Mansfield,  in  Co.  Bt. 
Laws,  43). — 7.  And  atsuivpstt  for  money  lent  and  advanced  by  him  after  his  bankruptcy  ; 
for  it  will  be  presumed,  that  the  money  was  earned  by  him  subsequent  thereto.  1  Esp.  N. 
p.  170. — 8.  An  uncertificated  bankrupt  may  sue  for  the  non-performance  of  a  contract  for 
the  dolivery  of  goods  entered  into  by  him  subsequent  to  the  bankruptcy,  unlets  the  assign- 
ees iutr^rpose.  Holt,  179. — 9.  The  bankrupt  cannot  file  a  bill  of  redemption  in  respect  of 
his  ri^ht  to  the  surplus  ;  but  when  he  has  a  clear  interest,  and  the  assignees  refuse,  they 
will  be  connpclled,  upon  petition  and  offer  of  indemnity,  to  lend  him  their  names.  See  9 
Ves.  77. — 10.  A  bankrupt  cannot  sue  in  his  own  name  for  the  benefit  of  his  creditors.  15 
East,  622. — 1 1 .  An  uncertificated  bankrupt,  employed  by  his  assignees  to  work  for  the  be- 
nefit of  his  estate,  may  sue  them  for  work  and  labour.  4  Taunt.  754.>— 12.  Bankrupt's  right 
to  petition  in  respect  of  his  interest  in  the  surplus.  18  Ves.  81.— 13.  The  bankrupt,  when 
attainted,  cannot  petition.  14  Ves.  45^. — 14.  Bankrupt  allowed  to  maintahi  a  bill  for  a 
discovery  and  account,  in  aid  of  his  defence  at  law.  1  Mad.  423 — 15.  A  bill  was  filed  for 
a  discove'ry  of  tho  bankrupt's  estate  ;  a  demurrer,  because  the  bankrupt  was  not  made  a 
party,  was  allowed.  2  Vem.  3?.  But  it  is  now  considered  not  necessary  that  a  bankrupt 
should  be  made  a  party  to  a  bill  against  his  assignees.  3  P.  Wms.  3M.  n.  3  Bro.  228.  In 
the  exchequer,  cited  2  Ves.  jun.  643. — 16.  Whether  the  bankrupt  can  be  made  a  party 
merely  for  discovery  and  to  maintain  an  injunction,  quaere.  1  V.  &  B.  545.— 17.  Demurrer 
to  bill  joining  bankrupt  with  assignees  in  charges  and  prayer  for  relief,  viz.  the  specific  per« 
Ibrmance  of  a  contract  previous  to  his  bankruptcy,  allowed.  I  V.  5c  B.  545.  Distinction  as 
to  fraud.  Ibid.— 18.  Bankrupt  may  resume  his  trade,  the  goodwill  of  which  has  been  sold, 
provided  he  does  not  hold  himself  oat  as  canying  on  the  same  identical  concern.  1  Rose, 
123.     17  Ves.  335. 

(t)  1.  The  petitioning  creditor  was  estopped  from  proceeding  at  law.  1  Atk.  152.  Ibid. 
153.  1  Bro.  270.— 2.  Proof  by  another  creditor  was  not  considered  a  conclusive  election  to 
take  under  a  commission  ;  and  a  creditor  has  been  sufi*ered  to  make  his  election  of  proceed-' 
ing  at  law  against  the  bankrupt  after  having  proved  his  de!>t>  and  rccei/ed  t^o  dividends, 
upon  condition  of  refunding  what  he  had  received.  1  Atk.  219.  220. 221.  3  Ves.  1.  1  Bos. 
k  Pull.  424.  8  T.  Rep.  364.  Co.  Bt.  Laws,  130.  11  Ves.  203 — 3.  And  if  a  creditor  who 
had  proved  a  debt  under  a  commission,  was  put  to  his  election  by  the  court,  and  he  elected 
to  proceed  at  law,  he  was  nevertheless  allowed  to  prove  his  debt  for  the  purpose  of  asscnt- 
ingto  or  dissenting  from  the  certificate.  7  Vin.  134.  1  Atk.  219.  220.  221.  3  Bro.  216.  t 
Atk.  83.  Co.  Bt.  Laws,  133.  1  Ves.  jun,  159.  14  Ves.  138.-— 4.  By  stat.  49  Geo.  3.  c. 
121.  s.  14.  ^^  It  shall  not  be  lawful  for  any  creditor,  who  has  or  shall  have  brought  any  ac- 
tion, or  instituted  any  suit  against  any  bankrupt,  in  respect  of  any  demand  which  arose  prior 
to  the  bankruptcy  of  such  bankrupt,  or  which  might  have  been  proved  as  a  debt  under  the 
commission  of  bankrupt  issued  against  such  bankrupt,  to  prove  a  debt  under  such  commis- 
sion for  any  purpose  whatever,  or  to  have  the  claim  of  a  debt  entered  upon  the  proceedings 
under  such  commission,  without  relinquishing  such  action  or  suit,  and  all  benefit  from  the 
same  ;  and  the  proving  or  so  claiming  a  debt  under  a  commission  of  bankrupt  by  any  credi- 
tor, shall  be  deemed  an  election  by  such  creditor  to  take  the  benefit  of  such  commission, 
with  respect  to  the  debt  so  proved  or  claimed  by  him  ;  provided  always,  that  such  creditor 
shall  not  be  liable  to  the  payment  to  the  bankrupt  or  bis  assignees,  of  the  costs  of  such  action 
or  suit  which  shall  be  so  relinquished  by  him)  and  provided  also,  that  where  any  such 
creditor  shall  have  brought  any  action  or  suit  against  any  such  bankrupt  jointly  with  any 
other  person  or  persons,  his  relinquishing  such  action  or  suit  against  such  bankrupt  or  bank- 
rupts,  shall  not  in  any  manner  affect  such  action  or  suit  against  such  other  person  or  per- 
eoi.'s.''^ — 5.  Upon  a  creditor  electing  to  come  in  under  the  commission,  he  must  give  up 
proceedings  at  law.  1  Rose,  ]84.->6.  Hence,  upon  pctitiouing  to  prove,  he  must  discharge 
the  bankrupt  from  custody*     2  Rese,  421.^-7.  But  proving  uuder  the  commission  is  in  itself 

a  discontinuance  of  proceedings  at  law.      1  Rose,    U04,     2  V.  &  B.  25.3 8.    1  he  creditor 

need  not  elect  between  the  commission  and  proceedings  at  law,  before  the  dividend.  *  11 
Ves.  203.  14  Ves.  ]3ij.-.9.  Except  where  a  creuitor,  with  a  view  to  both  remedies  (the 
comnursiott  and  proceedings  at  law),  split  an  entire  demand,  a^  being  asbignee,  delayed  a 
dividend.  14  Ves.  687.  See  1  Ves.  159.-*  10.  A  creditor  having  tlio  bankrupt  in  execa- 
tioM  at  the  time  of  commission  issued,  may  elect  between  the   commiasioiv  and  proceedinga 
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(*]m]l  be  vain  after  the  commission ;  for  when  recovered  they  will  be  liable 
to  the  commission.     R*  2  Ca«  Ch«  191« 

By  the  st.  1  Jac.    15.  an  assignee  shall  maintain  an  action  for  a  debt  o| 
the  bankrupt  in  his  own  nkm^s    R.  2  Cro.  105« 


^m 


atlaw.     ISVes.  183.     llVes.  20l     Cooke,  131.     1  Str.  653 II.    PetiUonIng  creditor 

cannot  soe  the  bankrupt  at  law.     1  Atk.  1^2.  153.    154 \i.    Obtaining  an  order  for  aA 

inquiry  before  the  commiisionen,  is  an  election  to  tome  in  under  the  committion.     1  Rot^, 
lSl-^13.  Petitioning  that  commiBsion  may  be  superseded,  or  if  found  valid  that  party  may 
jirore,  ie  an  election  to  come  in  under  the  commission.     1  Rose^  204.-— 14.  Proof  upon  ona 
01  two  bills,  is  an  election  to  relinquish  a  suit  at  law  ui^On  tlie  other.     1  Rose,  98.  204. — 15. 
Holder  of  joint  note  of  A.  and  B.,  suing  out  commission  against  A.  and  proving,  then  suing 
A. and  B.at  law;  it  was  ordered,  that  Unless  he  gave  A.  an  indemnity^  against  the   costs 
and  consequences  of  the  action  within  a  week,  that  A.^s  name  should  be  struck  out*  1  Rose, 
460.     \  V.  fc  B.  346. — 16.  If  a  bankrupt  promises  a  creditor  to  pay  kim  a  certain  sum,  ia 
oonsiderataon  fliathe  will  not  come  und6r  the  conlmission,  and  uie  creditor  afterwards  pe-* 
titions  acainst  the  allowance  of  the  certificate,  it  is  a  waiver  of  the  agreement,  and  deprivea 
the  creditor  of  all  claim  to  benefit  under  it.    £sp.  Cas.  282. —17.  But  the  being  chosen  as« 
si^ee,  wfll  not  prevent  the  creditor  from  suing  the  bankrupt  at  law  if  he  has  not  proved 
his  debt.     1  Atk.  152. — 18.  The  creditor,  by  resorting  to  the  commission,  waives  his  per- 
sonal remedy.     18  Ves.  341.— 19.  Stat.  49  Geo.  3.  c.  121.  s^   14.  takes  away  the  creditor^* 
tight  to  charge  the  bankrupt's  future  effects,  conferred  in  certain  caies  by  the' 5th  Oeo.  2*  c. 
90.  s.  9.  for   the  49th  Geo.  3.  is  general,  without  making  any  exception  in  favour  of  those 
cas6s,  and  saving  the  right  conferred,  &c.     3  M.  &  S.  78. — 20.  The  words  ^^  proving  a  debt 
under  a  commission,  shall  be  deetned  ati  electidn  to  take  the  benefit  of  such  commission,' ' 
AiQst  be  taken  to  relate  to  eases  where  a  party  who  has  proirod  under  a  <Sommission,  suet 
the  taxae  penon  under  whose  commission  he  has  proved.     16  East,  252.—- 21*  the  election 
to  prove  under  a  commission  of  bankruptcy,  only  affects  the  rights  of  the  party  proving. 
Ity  therefoiv,  the  acceptor  of  a  bill  of  exchange  becomes  bankrupt,  and  the  indorsee  proved 
Under  his  commission,  this  election  takes  away,  (by  49  Geo*  3.  c.  12] •  s.  8.)  his  own  right 
only  of  suing  the  bankrupt ;  lo  that  if  the  bill  is  returned  to,  and  paid  by  the  indorser,  ha 
may  sue  the  bankrupt  thereon.     3  M.  &  S.  91.— i-22«  Cases  upon  the  subject  of  a  creditor 
retracting  his  election,  to  come  in  under  the  comtnlssion,  previous  to  stat.  49  Geo.  3.  c  12 !• 
are,  2  Ves.  9.    4  Ves.  836. — 23.  A  mortgagee  was  refused  leave  to  retract  an  election  made 
emmeonsly,  supposing  his  security  to   be  of  no  value.     1  Rose,  96.— -24.  In  the  case  of  aa 
agent,  who,  without  authority  and  with(3ut  th^  knowledge  of  his  principal  abroad,  took  th* 
l^kmpt  in  execution  ;  it  was  held  an   election*     Co.   Bt«   Laws,    132.— 25*  Taking  tlM^ 
debtor  in  execution,  from  whatever  motive,  is  an  election  to  proceed  at  law.     13  Ves.  192« 
—26.  Attachment  for  money  ordered  to  be  paid  in  a  salt  instituted  before  badkrUptcy,  ie 
not  an  election  to  proceed  at  law.     1  Buck,  41.— m27«  Surrender  in  discharge  of  bail  ha« 
not  the  effect  of  an  election  by  creditor  to  proceed  at  law.    6  Ves*  146*  and  see   1  Rose^ 

143.    18  Ves.  231 ^28.  An  election  by  the  creditor  to  proceed  at  law  did,  prerious  to  stat. 

49  Geo.  3.  c.  121.  prevent  his  taking  a  dividend  ;  but  be  might  still  have   assented  io^  or 
dissented  from,  the  certificate.     1  Ves.  159.^-^29.  And  a  creditor  having  the  bankrupt  ia 
custody  on  mesne  process,  was 'permitted  to  vote  in  the  choice  of  assignees,  without  being 
obliged  to  discharge    the  bankrupt.     1 1  Ves.  203. — 30.  If,  after  a  commission  has  iuued,  » 
creditor  proceeds  at  law  against  a  bankrupt,  and  takes  his  body  in  execution.  It  is,  indepen-* 
denliy  of  the  statute,  a  conclusive  clectioti ;  and  he  will  not  be  entitled  to  prove  so  as  to 
receive  a  dividend  although  he  should  afterwards  discharge   the  bankrupt  out  of  custody* 
Co.  Bt.  Laws,  132.     13  Ves.  192 — 31.  And  where  a  creditor  who  had  taken  a  bankrupt  in 
execution  subsequent  to  a  commission,  afterwards  released  him,  and  proved  under  the  com« 
mission  the  proof  was  expunged.     Co.  Bt.  Laws,  133. — 32.  Creditor,  under  the  circum- 
stances, competent  to  elect  between  tho  commission   and  a  suit  at  law.     14  Ves.  493.— 
33.  Creditor  having  two  distinct  demands  in  different  lights,   cannot  prove  upon  one  and 
nielbr  the  other.     Stat.  49  Geo.  3.  c.   121.  s.  14.     1  Rose,  98.  184.  204*     5  Taunt  174. 
Previously  to  the  above  stat.  he  might.     See   1  Bro.  270.     1  Atk.  109.     3  Atk.  817.     14 
Ves.  589.     Cooke,  25. — 34.  Though  a  creditor,  on  distinct  transactions,  may  prove  some  of 
his  debts  under  the  commission,  and  sue  at  law  for  others.  5  Taunt.  174. — ^35.  A  creditor 
cannot  split  a  demand,  and  prove  part  under  the  commission,  and  prosecute  a  bankrupt  at 
the  same  time  for  the  remainder  at  law.     1  Atk*  109.    3  Atk.  816.     1  Bro.  269.-36.  Not 
even  upon  separate  notes  given  by  the  bankrupt  for  distinct  parcels  of  goods  ;  for,  if  a  cre- 
ditor can  comprise  his  whole  demand  in  one  action,  he  cannot  be  permitted  to  split  it.     14 
Ves.  587.     1  Atk.  152. — ^37.  And  if  a  creditor  makes  a  claim  of  part  of  his  debt  under  a 
coounisslon,  and  proceeds  at  law  for  the  remainder^  he  shall  be  compelled  to  make  an  elec* 
tion.     14  Ves.  493.--38.  If  a  demand  be  upon  simple  contract,   and  the  creditor  has  a  seen- 
dir  bv  an  assigxuneat  of  afaips,  and  another  by  boad,  this  beiag  only  different  securities  for 
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And  therefore  it  is  iufficient  for  the  amignee  by  his  declaration  to  shew 
[*]the  debt  due  to  the  bankrupt,  his  bankruptcy,  the  commission,  and  as- 
signment to  him.     Lnt.  451. 

And  he  need  not  shew,  that  he  was  declared  a  bankrupt  by  the  commis- 
sioners.   R.  Lut.  455. 

Or  that  he  was  indebted  to  tlie  value  of  100/.  ;  for  it  shall  be  intended 
that  the  commission  issued  regularly.     R.  Lut.  456. 

Or  that  there  was  a  petition  by  a  creditor  to  the  chancellor.  R.  Lut. 
456. 

Or  that  notice  of  the  assignment  was  given  to  the  debtor.  R.  Lut. 
456.  <A) 

Or  how  he  became  a  bankrupt.     Q.  Sho.  7.     R.  Caiih.  29. 

But  now  it  is  sufficient  to  declare  shortly,  without  shewing  the  commis- 
sion, and  assignment  at  large.     R.  after  verdict.     Lut.  277. 

So  the  assignee  shall  maintain  an  action,  where  the  contract  was  made  ; 
for  the  privity  of  contract  is  assigned.     1  Sand.  239. 

In  debt  upon  bond,  there  is  no  need  of  ^proftri  of  the  deed ;  for  perhaps 
it  is  not  in  the  assignee's  hands.     R.  Cro.  (Jar.  209. 

But  an  action  by  an  assignee  does  not  alter  the  nature  of  the  debt  ;  and 
therefore  he  cannot  have  debt  against  an  executor  or  administrator  upon 
simple  contract.     R.  Cro.  Car.  1 87.     Jon.  223. 

So  it  does  not  prejudice  the  defence  of  the  defendant.  And  therefore,  in 
debt  upon  simple  contract  he  shall  wage  his  law.  R.  Cro.  Car.  187.  R. 
2  Cro.  105. 

.  So  the  defendant  may  plead  non  assumpsit  to  the  bankrupt  within  six 
years,  where  the  promise  is  alleged  to  the  bankrupt  himself,  and  not  to  the 
assignee.  Per  Holt,  Mod.  Ca.  131.  (/) 


the  same  debt,  the  creditor  cannot  proceed  %i  law  opon  the  bond,  and  prove  ander  the 

commisaion  for  the  simple  contract.     1  Bro.  269 39.  So  a  mort^^gee  cannot  take  a  diTi- 

dend  on  a  mortgpage,  and  sae  upon  the  bond ;  but  if  a  mortgagoe  has  a  separate  debt,  which 
cannot  be  tacked  to  the  mort^fce,  he  may  proceed  differently  for  that  debt^40.  When 
a  plaintiff,  suing  a  bankrupt,  elects  to  proceed  under  the  commission,  the  defendant  is 
entiUed  to  a  suggestion  thereof  upon  the  record.    6  Taunt  649. 

Ck)  Vide  supra. 

(0  As  to  the  pnmfi  in  suits  by  and  against-  assignees,  they  may  be  treated  under  the  fol- 
lowing relaUoiis.-^FtV«f,  without  reference  to  5  6.  2.  c.  90.  s.  41,  or  to  49  6.  3.  c.  121.  s. 
SO.  ttie  former  making  the  commission  and  proceedings  ertdence  ;  in  case  of  witnesses  death  ; 
the  latter  making  the  commission  and  proceedings  eTidenoe,  in  case  notice  of  disputing  the 
bankrupt  is  not  given — Secondly^  with  reference  to  5  6.  2.  c.  30.  s.  4 — Thirdly^   with  re- 
ference to  the  rule  prerions  to  or  independent  of  49.  O.  3.  c.  121.  s.  lO.^FourlA/y,  with  re- 
ference to  49  G.  3.  c.  121.  8.  10.— La«%,  with  reference  to  the  competency,  as  witnesses, 
Qf  the  bankrupt,  his  wife  and  creditors.    And,  Firti  without  ftference  to  5  G.  2.  c.  30.  #.   41. 
*f  'u  ^^  ^*  ^*  ^*  *^^*  *'  lO-— 1.  A  rerdict  upon  an  issue  out  of  chancery,  to  which  only  one 
of  the  defendants  was  party,  may  be  read  against  all  the  defendants,  to  prove  the  time  of 
the  act  of  bankruptcy.    B.  N.  P.  40.-2.  Vide  supra,  that  where  the  act  and  commission 
are  of  the  same  date,  eridence  is  admissible  to  show  tluit  the  act  was  complete  at  an  earlier 
^"o<^^f  the  day.— ^.  As  to  what  particular  circumstances  shall  be  proof  of  keeping  house. 
AuJ"      ^*  ^1""~^*  To  prore  an  act  of  bankruptcy  by  lying  in  prison  upon  civil  process  for 
debt,  the  prftmi  books  are  not  sufficient  evidence  of  the  cause  of  the   commitment,  if  the 
€ommiitiht,r  19  fin  existence  ;  although  they  may  be  evidence  to  prove  the  period  of  the  com« 
mitment  and  discharge.    3  B.  ^  P.  188.— 6.  A  witness's  deposition  before  the  commission- 
ers, may  be  used  as  a  memorandum  to  refresh  his  memory,  and,  with  that  view,  read  over 
to  him.     1  £sp.  440.— 4.  So  much  of  an  examination  at  a  private    meeting  taken  down  by 
the  solicitor,  as  in  his  Judgment  appeared  relevant,  read  over  to  and  signed  by  the  witness, 
is  evidence  against  him.    4  Esp.  172.— 7.  And  the  judge   at  N,  P.  cannot  refuse  to  receive 
in  evidence  an  examination  signed  by  a  defendant,  although  it  appears  that  he  was  impro- 
perly examined  before  the  commissioners,  upon  a  subject  unconnected  with  the    interest  of 
the  bankrupt*i  estates.    4  Camp.  10.^8.  Nor  will  a  defendant  chaned  with  bifl  confei- 
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{  The  assignees  of  a  bankrapt  may  maintain  ejectment.  Bantow  v.  Ad« 
sms,  9  Daj,  70« 

In  ejectment,  bj  the  assignee,  title  must  be  proved  by  the  orisinal  deed  to 
the  bankrupt ;  a  c<^y  of  record  is  not  admissible*  Talcott  v*  Goodwin,  3 
Day,  264. 

The  assignee,  and  not  the  individaal  creditor  must  sue  for  property  fraud* 
akntly  conveyed  by  the  bankrupt.    Edwards  v.  Coleman,  2  Bibb,  304. 

It  seems,  that  a  foreign  bankrapt  may  maintain  an  action  here,  in  his  own 
name  but  that  his  assignees  cannot  maintain  such  action.  Bird  v.  Caritat,  2 
Johns.  Rep.  342.  ( 

aoB  in  a  deporiUon  before  the  comnisBioDen,  be  allowed  to  explain  it  by  parol  eiridenc«« 
It  Sir.  TM. — 9.  Where  the  bankruptcy  was  by    a  fraudulent  tale,  the  vendee's  exam- 
ination  before  the  commissioners,  admitting  the  execution  of  the  deed,  was  in  trorer  by 
the  aaignees  against  him,  held  to  supersede  the  necessity  of  calling  the  attesting  witness. 
{•]5  T.  R.  S66. — 10.  If  goods  are  taken  in  execution  after  an  act  of  bankruptcy,  and  ai- 
sled by  the  creditor  to  the  landlord  of  the  premises,  the  examination  of  the  execatiom 
creditor  cannot  be  read  in  OTidence  in  trorer  by  the  assignees  against  the  landlord,  to  shew 
the  execution  creditor's  knowledge  of  the  act  of  bankruptcy.     1  Stark.  60.— 11.  Upon  a 
bin  brooght  by  the  assignees,  to  set  aside  a  fraudulent  assignment  of  an  annuity  from  the 
bankrupt  to  the  defendant,  as  beiiu;  made  for  no  eonsideration  and  subsequent  to  the  act 
of  bankmptcT  ;  the  examination  of  the  defendant's  attorney,  taken  before  the  commission* 
ers  who  acted  in  the  commission  against  the  bankrupt,  cannot  be  read  as  evidence  of  such 
fraud  and  act  of  bankruptcy,  unless  he  has  been  examined  in  chief  in  ^e  cause.    But  tha 
defendants  examination  taken  before  the  commissioners  may  be  read  to  contradict  the  an* 
ewer  to  the  biU.    3  Atk.  416.— SeroiuRy,  fftth  rtftrtnte  to  ttat.  5  Gee.  2.  c.  90.  #.  41... 
12.  The  mode  of  signing  and  attesting  the  depositions  is  not  stated  by  the  statute  ;  but  it 
seems  that  tiiey  must  be  so  notified  by  the  officer  who  enters  them  upon  record.    %  Mont. 
Bote  5  B.— 13.  They  are  not,  as  evidence,  restricted  to  purchasers.  -Dongl.  257.    4  Burr. 
2S3S.— 14.  The  assignees,  upon  suspicion  of  collusion  between  the  bankrupt  and  petition- 
iar  creditor,  to  invalMate  the  commission,  may  have  the  depositions  of  the  proof  or  the  pe- 
titioning creditor's  debt,  and  of  the  acts  ii  bankruptcy,  and  of  the  bill  of  exchange  refer- 
red to  in  the  petitionin  g  cre^tor^s  deposition,  entered  of  record.    2  Rose,  188.-^15.  A  de- 
potttioni  stating  an  admission  by  the  bankrupt,  of  having  committed  an  act  of  bankruptcy, 
is  not  sidficient,  unless  shewn  to  have  been  contemporaneously  with,  or  immediately  sun- 
sequent  to  the  act.     1  Stark.  363.— -16.  The  depositions  are  evidence  to  prove  the  precise 
tine  of  ^e  act  of  bankruptcy.     Dougl.  267.— in%in{/y,  WUh  reference  to  the  rule,  previous 
to  or  independonl  of  otai.  49.  Geo.  3.  e.  121.  #.  10.— 17.  Defendant  pleaded  to  an  action 
by  the  assignees ;  and  held,  that  not  having  applied  for  leave  to  withdraw  his  plea,  and 
plead  de  noto^  he  could  not  compel  the  plaintiffs    to  prove  the  trading,  &c.    2  Camp. 
184.    184.  n— fbur/Aly,    f^h  reference  to   etai,  49    Gee.  3.    c.  121.  t.   10. — 18.r  The 
cemmissiott  and  proceedinge  are  inadmiuible  evidence  of  an  act  of  bankruptcy,  for  the 
pupose  of  defeating  a  conveyance.    2  Rose,  364. — 19.  But  in  an  action  by  the  assignees, 
the  deposition  of  the  petitioning  creditor  before  the  commissioners,  is  sufficient  evidence  of 
the  debt,  if  notice  is  not  given  ;  although  he  could  not  be  a  witness  at  law.     2  Camp.  493. 
—90.  Notice  is  not  requisite  where  the  commission  incidentally  comes  in  question  in  a 
cause  between  strangers.    4  Taunt.  741. — ^21.  But  an  action  by  the  bankrupt  against  hit 
assignees,  disputing  the  commission,  is  within  the  statute.     1  Rose,  61.     3  Taunt.  526.    3 
Camp.  251.     3  Camp.  424—22.  Though,  however,  they  must,  independentlj  of  notice,  be 
presumed  to  know,  that  the  bankruptcy  is  to  be  disputed.     1  Rose,  51.— 23.  Nor  are  cases, 
which  otherwise  would  be  within,  excluded  from  the  operation  of  the  statute,  forasmuch 
IS  Oke  aes^ees  are  not  described  as  such  upon  the  record.    3  Camp.  251.— 24.  The  sta- 
tute extends  to  cases  where  servants  of  the  assignees  are  joined  with  them  in  the  action. 

2  Stark.  182. 25.  Notice  served  by  plaintiff  at  the  time  when  the  issue  is  delivered  with 

notice  of  trial,  is  too  late.  4  Camp.  207.— 26.  A  defendant  who  has  pleaded  without  no- 
tice, cannot,  even  before  the  time  for  pleading  has  expired,  re*deliver  his  plea  with  notice. 
He  must  more  to  withdraw  his  plea,  and  plead  de  novoy  giving,  as  he  may  do^  whether  at 
law  or  in  equity,  notice  with  the  second  plea.  1  Stark.  328.  1  Wight.  180.  1  Ves.  ft 
Beam.  221.  1  Mer.  6.  supra.— 27.  Serrice  of  t^e  notice  must  be  personally,  either  upon 
the  party  (conducting  his  own  cause)  or  his  attorney :  service  upon  a  servant  will  not  do. 

3  Taunt.  6!26.— 28.  If  the  notice  refers  only  to  the  act  of  bankruptcy,  and  depositions  upon 

the  ffife  of  the  proceedings  are  read  to  prove  the  trading,  and  petitioning  creditor's  debt,  the 

whole  of  the  proceedings  are  not  to  be  considered  in  evidence  ;  to  entitle  the  plamtiffto 

inniect  other  depositions,  he  most  caU  for  thmn  as  part  of  hit  case.    4  Camp.  1 9 1  .—29.  The 
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[*](D  30.)  Distribution— Shall  be  equal. 

By  the  st.  13  Eh  7.  the  commissioners  may  sell  the  lands,  goods,  &c.  of 
a  hankrupt,  or  otherwise  dispose  the  same,  for  satisfaction  of  the  creditors, 
viz.  to  every  of  the  creditors  a  portion,  rate  and  rate-like,  according  to  the 
quantity  of  his  debt. 

And  therefore,  there  shall  be  an  equal  (m)  distribution  for  the  benefit  of 
all  the  creditors,  who  are  contributory,  in  proportion  tq  their  respective 
d^bts.     R.  2  Co,  2^,  b. 


yiotlce  IB  not  to  be  considered  as  part  of  the  defendant's  case,  but  may  be  proved  as  soon  a? 
the  assignees  attempt* to  make  out  a  prifna  facie  case,  by  producing  the  commission*  2 
pamp.  324.-30.  Where  no  notice  id  given,  the  bankruptcy  is  sufficiently  proved  by  put* 
ting  in  the  proceedings  under  the  commission,  and  shewing  that  they  came  out  of  the  bands 
pf  the  solicitor  ;  or,  -where  the  soUcitor  has  been  changed,  by  proving  the  signature  of  one 
p{  the  commissioners.  3  Camp.  30. — 31 .  Where  notice  is  not  given,  the  proceedings  are  on- 
ly prima /octe  proof ;  and  their  efiect,  therefore,  may  be  invalidated  by  contrary  proof. 
^M.  &  S«  556.  3  Camp.  424.  1  Mer.  6.  note,  1  Holt,  190.  accord.  *,  but  1  Rose,  226. 
fit  N.  P.  contra.  Vide  infra.-— 32.  The  court  is  not  precluded  from  saying  that  the  pro- 
ceedings do  not  disclose  a  su^ci^nt  act  of  bankruptcy.  1  Holt,  190, — 3d«  And  evidence 
}&ay,  without  notice,  bo  palled  to  proye,  that  the  requisites  upon  the  proceedings,  to  sup- 
port the  commission,  are  insu^ciept.  1  Rose,  226.  3  Camp.  425.  2  M.  &  S.  557.  1 
^olt,  J90r  Vide  supra —Xfiu/I^,  with  reference  to  the  competency^  at  witnesses ^  of  the  bank'* 
fuptt  At#  wife  and  ^creditorf.'-M.  The  bankrupt  cannot  be  a  witness  to  prove  any  fact  to 
support  the  commission,  such  as  the  act  of  bankraptry,  the  trading,  or  the  petitioning  credi- 
tor's debt.  2H.  B.279.  Ibid.  B.  N.  P.41.  28tr.  829»— ^5.  Whether  certificated  ornot.  2  H. 
B.  279. — 36.  Nor  can  any  release  restore  his  competency.  2  Sir.  829.  6  Esp.  187.  4  Br0. 
434.  I  Esp.  287.  5  Esp,  22.  accord.  1  Mont  407,  n.  (a,)  contra,— 37.  Nor  can  a  cer- 
tificated partner  b^  called  to  support  the  joint  commission.  2  H.  B.  279 — 38.  If,  howev-. 
far,  the  defendant  calls  the  bankrupt,  he  waives  all  objections  to  his  competency,  who  may 
therefore  be  cross-examined  in  support  of  the  commission.  B,  N.  P.  38,— 39.  Though  it 
Jias  been  rule^,  tliat  a  bankrupt  called  by  the  plaintiff  cannot  be  examined  as  to  any  mat- 
ter necessary  to  support  the  commission,  either  in  cross-examination,  or  examination  in 
^hief.  ^  Esp.  187. — 40.  Neither  are  the  bankrupt's  declarations  respecting  his  own  mo- 
tives, evidence  of  the  act  of  bankruptcy,  unless  before,  or  contemporaneous  therewith » 
p.  N.  P.  41.  6T.  R,  512.  Annally,  267.  4  Esp.  233.  1  Taunt.  479.— 41.  Henco, 
'V»hat  the  bankrupt  says  when  he  is  removing  his  books  or  goods,  is  evidence,  Annally, 
?67. — 42.  The  bankrupts  confession  to  a  third  person,  that  he  had  gone  out  of  the  way 
to  avoid  being  arrested,  has  been  held  to  be  evidence.  B.  N,  P,  41.  5T.  R.  612.-r 
43.  The  bankrupt  cannot  be  a  witness  to  explain  an  equivocal  act  of  bankruptcy.  Mont. 
p.  L.  482 ;  overruling  1  Esj^.  287. — 44.  Nor  can  he  be  examined  as  to  an  act  of  bankrupt- 
cy previous  to  that  upon  which  the  commission   issued.     5  Esp.  187 45.  The  wife  cannot 

be  examined  touching  her  husband's  bankruptcy.     IP.  Wms.    611.     Vide  infra 46.  A 

preditot  is  incompetent  to  support  the  commission,  and  therefore  to  prove  the  ^ct  of  bank- 
ruptcy. Peake,  80.  2  Ves.  &  Beam.  177.  1  Rose,  387.  392,  2  Rose,  27.  3  Camp.  534. 
?  Rose,  28.  Cooke,  105.  12  Vin.  11.  C.  T.  |J,  267.  1  Mont.  409.  n.  (p)  ;  see  1  Taunt, 
'Ti^'  ''^•?  *?*®"g^  *»•  J^*«  pot  proyed.  Cooke,  533,  accord.  2  Camp.  301.  contra.-r 
48.  The  petition^ig  predator  at  les^st,  is  incompetent  to  support  the  commission.  2  Camp. 
411.-49,  Thpugh  ho  is  competent  to  invalidate  it.  Ibid.  1  Stark.  40.  2  Sch,  &  Lef, 
116. — 50,  He  may  likewise  be  called  by  the  assignees  (plaintiffs)  to  produce  the  till  of  e^- 
|hange  which  constitutes  his  debt  ;  though  he  cannot  be  examined  or  cross-examined.  1 
Stark.  131 — 51.  The  act  of  bankruptcy  cannot  be  proved  by  a  creditor  -who  is  the  sub- 
spribing  witness  to  a  deed.  I  Mont,  409,  n.  (p),— 52.  A  release,  however,  by  t^ic  creditor, 
of  his  debt,  wiU  restore  hit  competency,  Ca.  T.  U.  267 — 53.  Which  may  be  given  to  (he 
assignees.  Ibid.— 54.  To  be  incompetent,  as  being  a  creditor,  the  parly  must  bo  proved 
such.  2  Ros^,  330 — 55.  If,  too,  the  objection  to  the  creditor's  competency  is  not  t«keii 
before  the  contra issioners  at  the  first  meeting  (the  question  arising  in  their  proceedincs)  it 
cannot  afterwards  be  urged  to  invalidate  the  commission,  wl^ether  in  a  civil  or  criminal 
case.  1  Mont.  C9,  n.  (*).  1  Taunt.  70 — 56.  A  creditor  may  prove  tliosc  circumstance* 
of  the  act  of  bankruptcy,  created  by  stat.  4  Geo.  q.  c.  33,  which  he  alone  can  prove  ;  but 
Ifioso  only.     2  Rose,  203. 


fes,  the  landlord  may  distrain  h^s  goods  for    rent  in  arrear.      2  T.  R*    6(X) 5.    If    fha 
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[*]ir  partners  agree,  that  their  several  debts  shall  not  chai^ge  the  joint 
stock,  and  aHerwards  become  bankrupts,  and  have  several  creditors,  and 


goods  are  ^d  hy  the  aasignees,  and  taken  off  the  premises,  the  landlord  loses  his 
remedj  by  distress,  and  can  only  come  in  under  the  commission,  pro  rata^  with  the 
rest  of  the  creditors.  1  Atk.  103.— 4.  And  where  a  tenant,  who  became  a  bankrupt, 
Dved  the  landlord  twelTe  years  rent,  and  the  landlord  prored  his  debt  under  the  cam- 
aission,  and  permitted  the  assignees  to  sell  the  goods  to  a  third  person,  who  took  posses- 
lion  of  the  goods  and  lived  upon  the  same  premises  as  the  bankrupt  did,  and  the 
landlord  three  years  after  proving  his  debt,  distrained  upon  the  goods  as  being  still  upon 
the  preaaises  ;  the  vendee  of  the  goods  under  the  assignees  was  held  entitled  to  the  goods. 
1  Atk.  103. — 5.  So  where  a  landlord  distrained  for  rent,  and  the  tenant  replevied  the  goods ; 
and  whilst  the  cause  in  replevin  was  pending,  the  tenant  and  the  sureties  in  the  replevin 
bond  became  bankrupts,  and  the  assignees  of  the  tenant  possessed  themselves  of  the  goods 

replevied,  and  sold  them,  the  landlord  was  held  to  have  lost  his  lieU.     1  Bro.4S7. 6.  A 

landlord  cannot  distrain  for  rent,  and   come  in  under  the  commission  at  the  same  time ; 
he  most  make  his  election  either  to  waive  his  proof,  or  his  distress.     1  Atk.  104. — 7.  And 
it  was  fon&erly  considered,  that  a  landlord's  proving  his  debt  was  no  determination  of  his 
election,  and  that  he  might  afterwards  distrain  the  goods  remaining  upon  the  premises,  and 
waive  hit  proof  in  like  manner  as  a  common  creditor.     Ibid.— 8.  Quore,  if  stat.  49  Geo.  3. 
c  121.  s.  14.  has  made  a  difference.— 9.  If  the  landlord  neglects  to  distrain,  he  is  not  en- 
titled to  he  paid  a  year's  rent  in  preference  to  the  other  creditors,  on  the  equity  of  the  stat. 
8  Anne,  c  14.  which,  in  case  of  execution  of  the  goods  of  the  tenant,  gives  the  landlord  a 
yearns  rent.     Co.  Bt.  Laws,  177. ;  and  see  1  Atk.  103 — 10 .  Rights  of  a  landlord,  when  pe- 
titioning creditor,  queried  in  2  Rose,  424 — 11.  A  tax-gatherer,  or  other  public  agent,  is  to 
be  considered  in  the  same  light  with  private  creditors.     2  Taunt.  401. — 12.  It  is  stated  in 
1  Atk.  103,  that  a  mortgagee  of  a  bankrupt's  estate,  though  he  pays  the  arrears  of  rent  that 
U  due  to  the  bankrupt's  landlord,  unless  he  applies  to  the  court  for  an  order  that  he  may 
stand  in  the  place  of  the  landlord,  in  consideration  of  his  paying  the  arrears  of  rent,  shall 
not  be  prelerfed  to  the  creditors  under  the  commission.     But   Mr,  Cooke   observes,  that  it 
rather  seems  no  such  order  could  be  obtaiufsd,  because  unless  the  landlord  actually  distrains, 
he  has  himself  no  lien  upon  the  goods.     Co.  Bt.  I^ws,    180. — 13.  Where  a  constable  be- 
came bankrupt,  having  money  in  his  hands,  the  produce  of  goods  sold  by  him  levied  under 
a  distress  for  rent,  and  the  tenant  died,  his  executor  ordered  to  come  in  as  a  creditof  with 
|he  rest.    7  Vin.  Abr.  74. — 14.  Priorityof  creditors,  under  sabse<|uent  commission,  against 
uncertificated  bankrupt,  queried  in  2  Rose,  179. — 15.  A.  becomes  bound  as  surety  wilh  B. 
in  a  rupondeniia  bond,  upon   a  ship  bound  to  the  East  Indies,  conditioned  to  be  void  upon 
payment  within  thirty  days  after  arrival  in  the  river  Thames,  or-at  the  end  of  thirty-six  cal- 
endar mcMiths,  or  upon  an  utter  loss.     B.  assigns  all  his  goods  on  board  the  ship  to  A.  upon 
trast ;  in  the  first  place,  to  pay  a  debt  owing  from  himself  to  A. ;  and  in  the  next  place,  to 
pay  <rff  all  the  debts  for  which  he  had  become  surety  on  the  rupimdeniia  bond.     Before  the 
time  specified  in  the  bond,  A.  becomes  bankrupt,   the  assignees  receive  a  sum  of  money  on 
account  of  the  proceeds  of  tl^e  goods.     It  was  ordered,  that  after  deducting  the  amount  of 
A.H  private  debt,  the  residue  of  the  proceeds,   and  all  future  receipts,    should  be  divided 
among  the  respondentia  creditors  only.     1  Rose,    130. — 16.  The   commissioners  under  the 
5 1st  Geo.  3.  c.  15.  for  issuing  exchequer  bills  to  manufacturers,   &c.  admitted,  under  the 
48fh  section  of  the  act,  to  prove  (by  their  secretary)  the  full  amount  of  their  principal,  with 
niterest  up  to  the  complete  payment  of  the  principal,  in  preference  to  all  other  creditors  of 
the  bankrupt.     1  Rose,  173.     18  Ves.  436 — 17.  By  stat.  33  Geo.  3.  c.  54.  s.  10.  for  the  en- 
couragement and  relief  of  friendly  secieties,  it  is  provided,  that    if  any  person  appointed  te 
any  office  by  any  society  regulated  according  to  the  provisions  of  the  act,  and  being  entrust* 
ed  with,  or  having  in  his  hands  or  possession,  any  monies  or  effects  belonging  to  such  socie- 
ty, or  any  securities  relating  to  the  same,  shall  die  or  becomp  a  bankrupt,  or  insolvent,  his 
executors  or  administrators,  assignee  or  assignees,   shall,   within  forty  days  after  demand 
made  by  the  order  of  any  sqch  society,  or  the  major  part  of  them  assembled  at  any  meeting 
thereof,  deliver  over  all  things  belonging  to  such  society,  to  such  person  or  persons  as  such 
society  shall  appoint,  and  shall  pay  out  of  the  assets   or  effects  of  such  person  all  sums  of 
money  remaining  due,  which  such  person  received  by  virtue  of  his  said  office,   before  any 
of  his  other  debts  are  paid  or  satisfied ;  and  all  such  assets  or  effects  shall  be   bound  to  the 
payment  and  discharge  thereof  accordingly.^-1 8.  The  act  only  applies  to  eases  whore  the 
oAcer  of  the  friendly  society  has,  by  virtue  of  his  office,  been  entrusted  with  the  monies  and 
eftcfj  of  the  society.     1  Buck,  214. — 19.  Hence,  it  does  not  extend  to  a  person  to  whom  the 
JBooey  of  the  society  has  been  paid  as  a  banker,  or  to  whom  money   has  been  lent  by 
tbem  upon  eecarity,  paying  interest.     6  Ves.  98.  441.  804.     And  money  lent  to  a  treasurer 
doJv  stw>inted<f  upon  his  promissory  note,  is  not  within  the  operation  of  the  act  \  for  the 
nw»f»^nrL  is  irivcn  only  in  respect  of  money  which  got  into  the  hands  of  officers  independ* 

*^!   J!^!^ract.      15  Ves.  S80 ^20.  Where  money  was  paid  to  trustees  aji  trustees,   and 
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[*]al80  upon  the  joint  stock,  the  crediton  upon  the  joint  stock  shall  not  be 
preferred  to  the  several  creditors,  but  they  shall  be  all  equal ;  for  the  agree- 
ment shall  take  effect  between  themselves,  and  not  against  the  creditors* 
R.  2  Ca.  Ch.  139.  {  Vide  Selfridge  v.  Gill,  4  Mass.  Rep.  95.  } 

(D  31.)  At  what  time,  &c. 

By  the  st.  1  Jac.  15.  if  after  the  commissidn  sued  forth,  and  dealt  in,  the 
bankrupt  die  before  distribution,  yet  the  commissioners  may  proceed  in  ex- 
ecution of  the  commission. 

If  the  commissioners  have  taken  contribution  of  any  creditor,  the  com- 
mission is  dealt  in.     2  Ca»  Ch.  193. 

But  by  the  st.  1  Jac  15.  the  commissioners  cannot  proceed  to  distribu- 
tion till  four  months  expired,  (n) 

■ — - — - — — — — ^ — -^- ■■     — _, — ■ —  —  — . — . — — — . —  - 

tbey  gare  separate  notes  for  it,  and  TolontarUy  agreed  to  pay  interest  for  the  purpose  of 
.  serying  the  society  ;  held,  that  the  money  being  paid  to  them  as  trustees  duly  appointed, 
their  agreeing  to  pay  interest  as  stated,  did  not  alter  the  case  so  as  to  make  the  money  in 
their  hands  a  loan  to  them ;  and  the  claim  was  allowed.    Whitm.  297. 

(n)  1.  Assignees  are  to  be  aUowed  in  their  accounts,  and  may  retain  all  sums  paid  in  it- 
suing  and  prosecuting  the  commission,  and  all  just  allowances  on  account  of  their  being  as- 
signees. And  the  commissioners  must  order  such  part  of  the  neat  produce  of  the  bankrupts 
estate  as  by  the  assignees'  accounts  or  otherwise  ^all  appear  to  be  in  the  hands  of  the  as- 
signees, as  they  think  fit,  to  be  forthwith  divided  amonpt  such  oi  the  bankrupt's  creditors 
who  have  duly  proved  their  debts  under  the  commission,  in  proportion  to  the  quantity  of 
their  several  debts.  The  commissioners  must  make  their  order  for  a  dividend  in  writing  un* 
der  their  hands,  and  cause  a  part  of  such  order  to  be  filed  amongst  the  proceedings  under  the 
commission,  and  deliver  to  each  of  the  assignees  a  duplicate  of  such  order  likewise  under 
their  hands.  The  order  of  distribution  must  contain  an  account  of  the  time  and  place  of  mak- 
ing it,  and  the  sum  total  of  all  the  debts  proved  under  the  commission,  and  the  sum  total  of 
the  money  remaining  in  the  hands  of  the  assignees  to  be  divided,  and  how  much  in  the  pound 
is  then  ordered  to  be  paid  to  every  creditor  under  the  commission*  The  assignees  in  pursu- 
ance of  such  order,  and  without  any  deeds  of  distribution  for  that  purpose,  must  forthwith 
make  such  dividend  accordingly,  and  take  receipts  in  a  book  to  be  kept  for  that  purpose  ; 
and  such  order  and  receipt  will  be  a  full  discharge  to  the  assignees,  for  so  much  as  they  shall 
fairly  pay  pursuant  to  such  order.  5  Qeo,  2,  c  30.  s.  33 — ^.  It  is  the  duty  of  assignees 
to  apply  to  the  coounissioners  to  make  a  dividend ;  they  are  bound  to  make  it  within  a  cer- 
tain time;  but  the  precise  time  must  rest  with  them.  1  Bro.  385.-*^.  At  the  meeting  for  mak- 
ing a  dividend;  the  assignees  are  to  produce  to  the  commissioners  and  creditors  then  presentf 
fair  and  just  accounts  of  their  receipts  and  payments,  touching  the  bankrupt's  estate  and  ef- 
fects, and  of  what  shall  remain  outstanding,  and  the  particulars  thereof ;  and  shall,  if  the  ma- 
jor part  of  the  creditors  then  present  require  the  same,  be  examined  upon  oath  or  affirmation 
before  the  major  part  of  the  commissioners,  touching  the  truth  of  sudi  accounts.  5  €^eo.  S. 
c.  30.  s.  33.-4.  By  49  Geo.  3.  c.  121.  s.  5.  ^*  for  the  purpose  of  ascertaining  in  what  manner 
the  money  which  shall  from  time  to  time  come  to  the  hands  of  such  assignee  or  assignees 
has  been  employed,  the  commissioners  shall  in  no  case  declare  a  dividend  upon  admission 
only  of  a  certain  sum  in  the  hands  of  the  assignees,  but  shall  "require  such  assignee  or  assign- 
ees to  deliver  upon  oath  a  true  statement  in  writing  of  all  the  sums  of  money  received  by  su<A 
assignee  or  assignees,  and  when  received  by  him  or  them  respectively,  and  on  what  account, 
and  how  employed,  and  shall  examine  such  statement  and  compare  the  receipts  with  the 
payments,  and  ascertain  whatl>alances  have  been  from  time  to  time  in  the  hands  of  such  as- 
signee  or  assignees  respectively,  and  shall  inquire  for  what  reason  any  sum  appearing  to  be  in 
the  hands  of  such  assignee  or  assignees  ought  to  be  retained,  and  thereupon  diall  declare  a 
dividend  on  the  remaining  sum,  specifying  in  their  order  the  sum  so  allowed  to  be  retained, 
and  the  grounds  on  which  they  may  conceive  it  proper  that  the  same  should  be  retained, 
and  not  divided  amongst  the  creditors. '^-»5.  After  the  expiration  of  four  months,  and  within 
twelve  m(mths  from  the  time  of  issuing  the  commission,  the  assignees  must  cause  at  least 
twenty-one  days  notice  to  be  given  in  the  London  Gazette,  of  the  time  and  place  of  meeting, 
for  the  commissioners  to  make  a  dividend.  And  the  meeting  for  the  city  of  London,  and 
all  places  within  the  bills  of  mortality,  must  be  at  Guildhall.  5  Geo.  2.  c.  30.  s.  33.  14 
Ves.  590.— 6.  Second  d^yidend  to  be  made  within  eighteen  months  after  issuing  the  commit- 
sion.  Stat.  5  Geo.  2.  c  30.  s.  37. — f.  It  is  in  the  chancellor's  discretion  to  postpone  the 
dividend ;  but  he  refused  under  the  circumstances.  1  Rose,  17.  17  Ves.  514.— 3.  Not 
before  the  expiration  of  the  four  months.  1  Atk.  106.    St.  1  Jac.  1  c.  15.  s.  4.  5  Geo.  2.  c. 
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[*](D  32«)  The  adrantages  of  the  bankrupt.— He  shall  have 

informatioii  how  his  estate  is  disposed. 

67  the  St.  13  Ei.  7.  and  1  Jac.  15.  the  commissioDers  shall  on  the 
[^Jbankrupt's  request  declare  to  him,  how  they  have  disposed  his  lands, 
goods,  &c.  and  pay  him  the  overplus  (o),  if  any  be.  (  p) 


30*  s.  33 — 9.  If  tha  an^cas,  after  the  expiration  of  four  months,  refvte  to  make  a  dividend, 
the  lord  chancellor  will,  upon  petition,  order  them  to  attend  the  commiuionen  at  a  meeting 
tppoittted  Unr  that  purpose,  and  direct  them  to  declare  a  dividend^  if^  upon  examining  the 
accoonto,  and  the  assignees  npon  oath,  they  find  there  is  a  saiCcient  fond.     1  Atk.  91.— >tO. 
Where  it  appears  to  the  commissioners,  that  the  directions  of  the  act  relating  to  making  a 
dividend,  hare  not  been  complied  with,  they  may  cause  due  notice  to  be  given  in  the  Lon- 
don GaiAtte^  and  such  other  papers  as  they  may  think  proper,  of  a  time  and  place  for  the 
asncnees  to  attend,  to  shew  canse  why  a  dividend  has  not  been  made  agreeably  to  the  direc- 
tions-of  the  act ;  and  the  commusioners  may  appoint  a  time  and  place  when  and  where 
they  will  meet  to  make  sach  dividend,  and  they  mast  cause  due  notice  to  be  given  of  such 
meef^.    General  Order,  8th  March,  1794.— 11.  It  seems,  that  the  application  to  the  lord 
chancellor  to  compel  assignees  to  make  a  dividend,  ought  not  to  be  made  until  an  unsuccess- 
ful application  has  been  made  to  the  commissioners  for  that  purpose  under  tfie  General  Or- 
der, 8th  March,  1794  ;  or  the  assignees  refuse  to  obey  the  commissioners^  order  to  make  a 
£vidend« — IS.  The  assignees  cannot  withhold  a  dividend  declared.     1  Rose,  319.— 13. 
Tfaoni^  claimed  by  a  thfard  person,  he  not  having  petitioned  within  a  reasonable  time  after 
claim.     1  Mad.  803—14.  Assignees  resisting  payment  of  a  diridend  upon  an  objection  to 
the  debt,  should  petition  to  expunge  the  proof.     1  Rose,  319—15.  Creditor  petitioning  lor 
payment  of  a  dividend,  it  was  ordered  with  interest  and  costs  ;  assignees  not  being  prepared 
tn  sftaU  their  objection.     1  V.  Ic  B.  13—18.  Formeily,  after  an  order  for  a  dividend  was 
onde  by  the  commissioners,  the  creditor  might  obtain  payment  either  by  petition  to  the  lord 
ohanoellor,  or  by  bringing  an  action  of  assumpsit     1  Atk.  90.    Dougl.  392.    Co.  Bt  Laws, 
522.    8  T.  R.  548.— 17.  Respecting  the  controul  over  flie  action  for  a  dividend  previous  to 
St.  49  Geo.  3.  c.  121.  see  2  Sch.  k  Lef.  229.— 18.  But  now,  by  st.  49  Geo.  3.  c.  121.  s.  12. 
**  Irom  and  after  the  passing  of  this  act,  no  actitm  shall  be  1>rouriit  by  any  creditor  or  cred« 
itors  who  have  proved  or  shall  prove  any  debt  under  any  commission  of  bankrupt,  against 
the  assignee  or  assignees  of  the  estate  of  such  bankrupt,  for  the  amount  of  any  dividend 
declared  by  the  commissioners  under  such  commission ;  but  In  all  cases  in  which  the  as- 
signee or  assignees  of  any  bankrupt  shall  refuse  or  omit  to  pay  any  dividend  declared  under 
any  coomiission  of  bankrupt,  it  shall  be  lawful  for  the  creditor  or  creditors  entitled  to  the 
same,  to  petition  the  lord  chancellor,  lord  keeper,  or  lords  commissioners  for  the  custody  of 
the  great  seal,  for  payment  thereof;  audit  shall  be  lawful   for  ^e  lord  chancellor,  lord 
keeper,'or  lords  commissioners  for  the  custody  of  the  great  seal,  on  hearing  such  petition,  not 
only  to  order  the  payment  of  such  dividend,  but  also  in  all  cases  in  which  it  shall  appear  to 
him  or  them  that  the  justice  of  the  case  shall  require  it,  to  order  payment  of  interest  for  the 
time  that  such  dividend  shall  hare  been  withheld,  and  of  the  costs  of  the  application.*'— 
1^.  By  Stat.  5  Geo.  2.  c.  30.  s.  37.  within  eighteen  months  next  after  the  issuing  of  the  com- 
aisnon,  the  assignees  must  make  a  second  dividend ;  and  shall  canse  a  notice  to  be  inserted 
is  the  London  Gasette,  of  the  time  and  place  the  commissioners  intend  to  meet  to  make  a 
second  dividend,  and  for  the  creditors  who  shall  not  before  hare  proved  their  debts,  to  come 
and  prore  the  same  ;  and  at  such  meeting  the  assignees  shall  produce  Upon  oath  or  affirma* 
tion  their  accounts  of  the  bankroprs  estate  ;  and  what  upon  the  balance  thereof  shall  ap- 
pear to  be  in  their  hands,  shall,  by  the  like  order  of  the  commissioners,  be  forthwith  divided 
amongst  sach  of  the  bankrupt's  creditors  who  shall  have  made  due  proof  of  their  debts,  in 
pcoportion  to  their  sereral  debts ;  which  second  dividend  shall  be  final,  unless  any  suit  at 
law  or  in  equity  shall  be  depending,  or  any  part  of  the  estate  standing  out,  that  cannot  be 
disposed  of ;  or  that  the  major  part  of  the  creditors  shall  not  have  agreed  to  be  duly  sold  ;  or 
itnless  some  other  or  future  estate  or  effects  of  the  bankrupt  shall  afterwards  come  to  or  vest 
in  the  assignees ;  in  which  case  the  assignees  shall,  as  soon  as  may  be,  convert  such  future 
or  other  estate  and  effects  into  money,  and  shall,  within  two  months  next  after  the  same 
ihall  be  converted  into  money,  by  the  like  order  of  the  commissioners,  divide  the  same 
•msngif  such  bankrupt's xreditors  who  shall  have  made  due  proof  of  their  debts  under  the 


{•)  Vide  infra.  (P). 

(p)  I.  Inquiry  concerning  the  management  of  his  estate,  will  be  refused  to  a  bankrupt,  if 

he  has  nopecaniary  interest- therein.    £x-parte  Harrison,  1  Buck,  248. — 2.  To  enable  the 

Aankrupt  to  make  a  full  and  true  discovery  of  his  estate  and  effects,  by  sect.  5.  of  the  stat. 

o(Geo,fL  be  ie  »t  liberty,  at  all  reasonable  times  before  the  expiration  of  the  forty-two 

<bfait  or  tlia  eiil«««<*  *"»•»  *»  iaspact  his  books,  papers  and  writings,  in  the  presence  of  the 
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(D  3S.)  Shall  not  be  arrested,  when  he  attends  the  coftmiis^ 

sion. 

So  by  tlie  st.  5  Geo,  24.  it  is  declared,  that  the  bankrupt  going  to,  stay- 
ing  with,  or  coming  from  the  commissioners  on  summons,  is  not  liable  to  art 
arrest  for  a  debt,  or  on  an  escape  warrant ;  but  on  shewing  such  summons, 
and  proving  it  signed  by  the  commissioners,  and  giving  a  copy  of  it,  the  offi* 
cer  shall  discharge  him,  and  pay  him  5/.  a  day,  if  he  do  not. 

So  by  the  st.  6  Geo.  2.  30.  in  coming  to  surrender,  or  after  surrender  till 
the  time  allowed  for  finishing  his  examination,  unless  in  prison  before,  {q) 


assignees,  or  soma  person  appointed  by  them  ;  and  to  take,  with  him,  for  his  Mslstaiice,  such 
persons  as  he  shall  think  fit,  not  exceeding  two  at  any  one  time  ;  and  to  make  such  extracts 
and  copies  aA  he  shaU  think  fit. — S,  Bankrupt  may  claim  a  list  of  debts  proved.  1  Rose,  33« 
It  Ves.  374.^4.  The  bankrupt's  right  to  inspect  his  books  and  the  proceedings  (and  to  re- 
tain wearing  apparel,)  does  not  depend  upon  his  conduct  or  views.  1  Rose,  3J.  17  Ves. 
374. — 5.  Inspection  of  proceedings  to  bankrupt  disputing  commission,  will  be  refused.  14 
Ves.  513.^ — 6.  Bankrupt  not  permitted  to  falsify  in  masters  office  accounts  long  settled  by 
oommissioners,  though  palpable  errors  specifically  pointed  out  by  a  short  petition  will  be' 
rectified.  6  Ves.  485. — 7.  Bankrupt  will  be  restrained  from  repeated  attempts  to  supersede 
his  commission,  amounting  to  vexation ;  a  second  action,  however,  not  considered  vexatious. 
1  V.  &  B.  506.  2  Rose,  1. — 8.  Injunction  against  a  bankrupt  vexatiously  disputing  hi« 
commission.  17  Ves.  jun.  393. — 9.  Neither  at  law  nor  in  equity,  is  it  competent  to  a  bank* 
rupt  to  impeach  his  commission,  by  proving  a  prior  act  of  bankrupt  and  petitioning  credi- 
tor's debt.  1  Taunt.  71.  Nor  for  any  person  claiming  under  him.  9  East^  21.  2  Smith, 
448.  2  M.  &  S.  123.  See  14  Ves.  452.— 10.  The  appropriate  mode  for  bankrupt  to  dis- 
pute his  commission,  is  by  action  ;  and  charging  collusion  between  assignees  and  a  debtorf 
by  petition  to  remove  them.    3  Mad.  158. 

(q)  It  The  Stat.  5  Oeo.  2.  c  30.  s.  5.  expressly  excepts  the  case  where  a  bankrupt  is  in 
Custody  at  the  time  of  his  soirender  and  submission  to  be  examined.  A  principal  being  al- 
ways considered  as  ih  the  custody  of  his  bail,  where  a  bankrupt  was  taken  by  his  bail  while 
under  examination,  he  was  held  not  entitled  to  the  privilege <  1  Xtk*  238. — 2*  Bankrupt 
imprisoned,  at  date  of  protection,  is  not  privileged  from  subsequent  detainers.  1  Mer. 
176.  2  Rose,  343.^3.  Before  the  stat.  49  Oeo.  3.  c.  121.  s.  14.  where  a  creditor  who 
had  proved,  arrested  the  bankrupt,  the  courts  of  common  law  would  not  interfere- 
1  B.  &  P.  424.  8  T.  R.  364. — 4.  And  where  a  defendant  at  law,  having  lain  twcr 
months  in  prison,  was  made  a  bankrupt,  and  discharged  under  a  ntperttdtas^  the  plaintiff 
not  having  proceeded  for  two  terms :  the  plaintiff  then  proved  his  debt  under  the  commis- 
sion, and  before  a  dividend,  took  the  bankrupt  in  execution  in  a  fresh  action  i  the  bankrupt** 
petition  for  an  order  on  the  plaintiff  to  release  him  was  dismissed.  3  Ves.  1.—^.  Till  actu- 
al surrender,  a  bankrupt  is  protected  during  such  time  only  as  it  might  be  reasonable  and 
convenient  for  him  to  come  in  and  submit  himself.  Cowp.  156.'-4«  One,  who  was  a  bank- 
rupt, came  from  Holland  with  intent  to  surrender  himself  on  the  forty- second  day;  but 
hearing  that  the  time  was  enlarged,  resolved  not  to  surrender  until  the  enlarged  day.  In 
the  mean  time  he  was  arrested,  and  held,  that  he  was  not  protected.  Cowp.  156. — 7.. 
Where  a  bankrupt,  before  he  received  a  summons  from  the  commissioners,  delivered  his 
keys  and  effects  to  the  messenger,  and  promised  to  submit  to  the  directions  of  the  act,  and 
about  an  hour  after  he  had  been  served  with  the  commissioner's  summons  to  surrender,  was 
arrested  at  his  house  on  the  first  day  appointed  for  his  surrender.  Upon  petition  to  the  lord 
chancellor  to  bo  discharged,  his  lordship  considered  what  the  bankrupt  bad  done  (and 
which  was  all  that  he  could  then  do)  was  a  compliance  with  the  act,  and  that  he  ought  to 
be  discharged.  But  he  dissuaded  the  bankrupt  from  suing  the  officer  for  the  penalty,  and 
the  order  was  made  by  consent.  Davies,  l63.«-8«  Bankrupt  is  exempt  from  arrest  by  sur- 
render at  a  private  meeting.  1  Rose,  46.  18  Ves.  1. — 9.  The  bankrupt's  protection  from 
arrest  continues  for  the  period  allowed  for  examination,  or  enlarged  by  commissioners*  3 
V.  k  6.  23.  1  B.  &  P.  130,  accord.  15  Ves.  1.  1  Buck.  80.  dub..^I0.  A  bankrupt  at- 
^  tendincT  a  dividend  meeting,  several  years  after  his  last  examination,  is  privileged  from  ar- 
rest. 3  Gsp.  117. — II.  I'he  bankrupt's  exemption  from  arrest  extends  to  all  modes  of  ar« 
rest  for  debt,  whether  in  law  or  equity.  1  Sch.  &  Lef.  169. — 12.  And  to  thos  e  who  iMve 
become  creditors  as  well  since  as  before  the  bankruptcy.  5  T.  R.  209, — 13.  The  bank- 
rupt's exemption  from  arrest  extends  to  a  crown  extent,  during  actual  attendance  upon  ooatr- 
mifsioners,  but  not  duringjntervals  of  adjournment.  1  Rose,  278.  2  V.  &  B*  391.  2  Roee, 
V^:.— 14.  Illegality  of  bankrupt's  arreet  vitiates  detainers,  though  lodged  previoasly.  1 
Kokc,  i;00 ;  see  17  Ves.  334.-^*15.  A  bankrupt  attending  under  and  by  virtue  of  the  authojE*- 


[^](1)  34.)  Shall  be  discfaai^ed  from  other  debts^ 

And  though,  by  the  at.  13  El.  7.  the  creditors,  not  fulij  satisfied,  might' 

bave  a  remedy  for  the  residue  of  their  d^bts  against  the  bankrupt,  in  like 

manner  as  thej  should  have  had  before  that  act :  and  should  be  barred  on-* 

]j  of  such  part  of  their  debts  ds  should  be  satisfied  by  orderof  the  commis-< 

sioners. 

N6w  by  the  st.  4  &  5.  Ann.  17.  a  bdnki^pt.  Who  sfadi  sdrrender  hinrh' 
ielf  to  the  commissioners^  and  sball  in  all  things  conform  to  the  direc-* 
tiOas  [*]of  that  act,  (rt/.  as  to  the  discoverj  of  his  effects,  or  being  appre^ 
bended  within  thirty  days  af^er  notice  of  the  doniniission  left  at  his  usual 
abode,  and  published  in  the  Gazette,  by  a  warrant  from  a  judge  or  justice  of 
"^ce,  shall  then  conform,  &d.)  shall  be  dischaiiged  from  all  debts  by  him 
owing  at  the  time  when  he  became  bankrupt.     So  by  the  at.  5  Geo*  S4< 

And  by  the  st.  5  G^o.  24.  he  shall  liot  be  arrested  for  debt,  6r  upoit 
an  escape  irarrant,  if  he  attends  the  commissionei^,  or  in  going  to,  or  from 
liiem,  but  on  shewing  to  the  officer  the  commissioners  summons,  shall  be 
dischai^ged,  on  pain  of  51.  per  diem  to  the  bankrupt's  own  use. 

By  the  sU  7  Geo.  2*  31.  the  bankrupt  shall  be  dischai-ged  from  all  bonds, 
notes,  securities,  &c«  payable  at  a  future  day,  as  if  the  money  had  been  due 
and  payable  before  he  became  bankrupt,  (r) 

ity  of  the  cofmniiasioDftn,  it  protected,  though  wHhoat  aaj  regular  iiimni6nt.  8  T.  R«  534» 
«— la.  BmnkrapCfl  last  examination  having  £een  adjourned  tine  die<^  he  ii  protected  from  ar« 
Test  in  Tolnntaiy  attendance  to  be  examined,  given  at  a  meeting  for  a  different  and  dia* 
tioct  jHirpose.  I  Rose«  260.-17.  Necessary  deviations  hj  the  way  to  surrender,  are  justi* 
fiable.  11  Ves.  596.  15  Ves.  116* — 18.  The  court  will  not  discharge  a  bankrupt  on  com* 
■ion  ball^  ilhere  the  commission  appear^  to  be  grossly  fraudulent.  S  Blk.  725. — 19i.  Bank- 
rapt  having  escaped  from  t>rison,  is  not  privileged  frooi  recaption  upon  return  frooi 
sanendering,  ander  an  order  enlarging  the  time.  14  Ves.  36.^90.  Where  a  bankmpt* 
Applying  td  be  discharged  out  of  the  custody  of  a  sheriff,  is  unable  to  bear  the  expence  or 
Veing  brought  op  by  habetu  corpus^  the  court  will  dispenfte  with  it,  and  grant  a  rule  nut  foe 
bis  dxscbaxge.  1  T.  R.  369.-T-2i.  Motion  io  discharge  bankrupt  from  arrest,  is  thd 
apptopriate  course,  and  time  io  answer  afi^davits  refused*  1  V.  J^  B.  3X6, — 22.  Petition  nol 
motion  Ss  the  Ibrm-of  obtaining  bankrupt's  discharge,  when  arrested  upon  return  fron 
■urrenderiog  at  a  private  meeting,  i  Rose,  280.^-23.  Order  for  baikkrupt's  discharge,  ar^ 
rested  during  prolonged  period  for  surrender,  must  be  u^xin  plaintiff,  not  Jailor.  15  Ves^ 
1 — 24.  Order  for  bankrupt's  discharge  immediately,  by  theparH^  in,  the  first  instance,  it 
dbsebeyed,  to  be  extended  to  the  officer,  with  costfl;  1  V.  &  B.  316.^25.  Certificilted  bank-> 
mpt  not  discharged  witiujut  time  given  to  plaintiff  io  shew  that  certificate  was  fraudulently- 
obtained.  1  Buck,  5. — 26.  Application  lies,  if  necessary,  for  process  against  the  officer 
ft>ra  tontempt.  1  Atk.  55.  7  Vet.  312.— 27.  And  it  seems  that  person  undertaking  to  kf 
dennify  the  officer,  will  be  guilty  of  a  contempts     7  Ves.  312.     8  Vefl.  \04i 

(r)  I.  No  debt  can  be  barred  by  the  certificate,  unless  contrlicted  with  certainty  ii^/df» 
the  bankruptcy,  &c.  3  Wils.  13.— 2.  For  debts  proveable  under  the  commission,  and  debts 
to  be  discharged  by  the  certiBcate,  are  convertible  terms.  1  Atk.  119.  2  B.  tt  P.  1. — 3. 
A  certificate  disoharges  a  bankrupt  from  a  debt  accruing  before  tha  commission,  though 
jadement  thereon  be  not  cA>tained  until  after  certificate  allowed.  CoWp.  25. — 4.  Though 
anxmd  to  secure  an  annuity  is  discharged  by  the  certificate,  yet  a  covenant  in  respect  of 
sobseauent  breaches  is  not.  10  Ves.  331.  See  atat.  49  Geo.  3.  supra — 5.  Grantor  of  an- 
Baity  becomes  bankrupt.  The  annuity  is  set  aside  for  a  defect  m  the  memorial,  after  he  hae 
obtained  hn  certificate.    This  is  a  bar  to  an  acUonby  the  grantee  to  recover  back  the  con- 

sidetation      §  Esp.  98 6.  Certificate  discharges  attachment  against  executor  for  nonpayw 

meat  of  money.     Cooper,  198.— 7.  if  A.,  at  the  instance  of  a  trader,  accepts  a  bill  payable 

to  hjs  order    not  having  any  effects  of  the  trader  in  his  hands,  and  the  trader  becomes  bank- 

not  befbre'the  bill  is  due,  and  A.  pays  it  when  due  to  an  indorsee^  the   certificate  is  no 

discbaive      Dougl-   166. — 8.  If  A.  gave  his  promissory  note  to  a  trader,  and  also  an  ord- 

t^^^  Abentare  aa  a  collateral  security,  and  the  trader  pledge   the  debenture,  and  the 

ttflTbeiniriadorsed  by  him,  is  paid  hjr  A.  when  due,  and  afterwards  the  trader  becomes  a 

^nlmnT^aiMl  Ui©o  A.  redeems  ths  debenture,  and  brings  an  action  against  the  bankrupt 

£-^t  #  irVtava  for  ouch  redemption,  the  bankrupts  certificate  may  bo  pleaded  in  bar  to 

Jjrwtotiie  W     J     i67.— 9.  Tha  payee  of  a  bill,  for  tho  drawer's  accommodation,  gotsit 


146  BANKRUPT. 

[*]But  by  the  at.  10  Ann.  15.  the  discharge  of  a  bankrupt  from  his  debt 
shall  not  be  construed  to  release  any  other  person,  who  was  partner  in 
trade,  or  jointly  bound,  or  liable  to  the  same  debt  with  the  bankrupt. 

discoanted,  and  handi  over  the  money  to  the  drawer.     Before  the  bill  falls  due,  the  draw- 
er becomes  bankrupt,  and  obtains  his  certificate.     The  bill  is  dishonoured  when  due,  the 
payee  refands,  and  sues  the  drawer*     The  certificate  is  no  bar*    1  H.  Blk.  640.-^10.   A 
cognovit,,  unlike  a  warrant  to  confess  judgment,  is  not  discharged  by  bankruptcy  and  certifi- 
cate.    2  Taunt.  68. — 11.  If  the  cause  of  action  arises  before  bankruptcy,  interest  and  costs 
accrued  since  are  likewise  discharged.     Cowp.  138. — 12.  The  bankrupt  is  discharged  from 
the  costs  when  discharged  from  the  debt.    2  N.  R.  190 ;  but  see  ibid.  191,  n.     J 1  Ves.  646. 
V— 13.  Costs  in  the  action  bear  relation  to  the  original  debt,  and  are  reckoned  parcel  of  it ; 
if,  therefore,  the  debt  is  discharged  by  the  debtor  having  become  a  certificated  bankrupt,  so 
are  the  costs.     Costs  in  error  have  the  same  relation  as  costs  in  the  action  ;  hence,  where 
defendant  became  bankrupt  pending  an  action  of  debt,  in  which  judgment  was  afterwards  ob- 
tained against  him,  and  having  obtained  his  certificate,  brought  a  writ  of  error  on  the  judg- 
ment, which  non-prossed ;  held,  that  bis  certificate  discharged  him  from  the  costs  of  the  non- 
pros awarded  against  him.     3M,  Sc  S.  326.— 14.  A  bankrupts  certificate   does  not  dis« 
charge  him  from  a  debt  due  to  the  crown ;  for  the  statutes  of  bankrupts  do  not  bind  the  cro-wn. 
Bunb.  202.     1  Atk.  262. — 16.  Where  a  plaintifi' has  the  option  of  declaring,  as  for  a  sum 
certain,  or  for  unliquidated  damages  \  for  example,  for  money  had  and  received,  or  in  trover  ; 
and  elects  the  latter,  the  defendant's  certificate  is  not  a  bar.   6  T.  R.  695. — 16.  Plea  of  cer- 
tificate allowed,  bill  being  considered  as  in  lieu  of  assumpsit ;  by  which,  or  by  suit  for  a  tort, 
plaintiff  had  a  remedy.    3  Mad.  51.— 17.  The  certificate  of  a  bankrupt  dischai|pes  him  from 
all  debts,-whether  joint  or  separate ;  because,  by  the  act  of  parliament,  the  bankrupt,  upon 
making  a  fall  discovery  and  obtaining  his  certificate,  is  to  be  discharged  of  all  his  debts  ;  and 
the  debts  he  owes  jointly  with  another  are  equally  his  debts,  as  what  he  owes  on  his  separate 
account.  3  P.  Wms,  26.    Ibid.  23.     1  Atk.  67.  2  Stra.  1157.  Dav.431.  Fitz.  281 — 18.   A. 
gave  to  B.  a  warrant  to  confess  judgment,  then  took  the  benefit  of  an  insolvent  act,  then  be- 
came bflmkrupt  and  obtained  his  certificate  ;  B.  entered  up  a  general  judgment,   and  aued 
out  a  Mi.  fa.     No  dividend  had  been  made.     The  court  refused  to  interfere.     3  B.  &P. 
186. — ^19.  Previous  to  the  late  statute  a  tenant  was  liable  for  the  breach  of  an  express  co- 
Tcnant  running  with  the  land,  notwithstanding  his  bankruptcy  before  it  was  broken.     4  T. 
R.  94.^-20.  So  bankruptcy  was  no  plea  in  bar  to  covenant  for  rent  accrued  since  the  bank- 
ruptcy.    1  H.  B.  433.^21.  But  bankruptcy  was  a  bar  to  debt  for  rent  accrued  since    the 
bankruptcy.     1  H.  B.  437,  n.    8  East,  314—22.  Nor  did  the  bankruptcy  of  a  tenant  occu- 
pying under  a  simple  agreement,  discharge  him  from  assumpsit  for  future  arrears  of  rent.     8 
l!^st,  311 — 23.  But  now,  by  stat.  49  Geo.  3.  c.  121.  s.  19.  where  the  bankrupt «'  shall  be 
•ntitled  to  any  lease,  or  agreement  for  a  lease,  and  the  assignees  shall  accept  the  same  and 
fhe  benefit  therefrom,  as  part  of  the  bankrupt's  estate  and  effects,  the  bankrupt  shall  not 
be,  or  be  deemed  to  be,  liable  to  pay  the  rent  accruing  due  after  such  acceptance  of  the 
pame,  as  aforesaid,  and  after  such  acceptance  the  bankrupt  shall  not  be  liable  to  be  in  any 
manner  sued  in  respect  or  by  reason  of  any  subsequent  non-observance  or  non-performance 
of  the  conditions,  covenants  or  agreements  therein  contained  :  provided,  that  in  all  such 
eases  as  aforesaid,  it  shall  be  lawful  for  the  lessor,  or  person  agreeing  to  make  such  lease, 
his  heirs,  executors,  administrators  or  assigns,  if  the  assignees  shall  decline,  upon  their  being 
required  so  to  do,  to  determine  whether  they  will  or  will  not  so  accept  such  lease  or  agree- 
inept  for  a  lease,  %o  apply  by  petition  to  the  lord  chancellor,  lord  keeper  or  lords  commis- 
sioners of  the  great  seal,  praying  that  they  may  either  so  accept  the  same,  or  deliver  up  the 
lease  or  agreement  for  the  lease,  and  the  possession  of  the  premises  demised  or  intended  to 
be  demised  ;  who  shall  thereupon  make  such  order  as  in  all  the  circumstances  of  the   case 
shall  seem  meet  and  just,  and  which  shall  be  binding  upon  all  parties."— 24.  The  certifi- 
cate does  not  discharge  a  bankrupt  assignee  of  a  lease  from  a  collateral  covenant  not  run- 
ning with  the  land.    4  Burr-  2439 — 26.  Where  a  defendant  was  in  execution  at  the  suit  of 
the  plainiiff,  and  a  commission  of  bankrupt  issued  against  him,  and  he  was  declared  a  bank- 
rupt, and  soon  after,  in  order  to  regain  his  liberty,  he-gave  the  plaintiff  a  bond  and  warrant 
of  attorney  to  confess  judgment  for  the  old  debt,  and  the  defendant  afterwards  obtained  his 
certificate  under  the  commission  ;  the  certificate  was  held  to  be  no  bar  to  the  plaintiff's  re- 
corering;  for  it  was  a  new  debt  arising  upon  a  new  consideration,  because  the  bond  and 
warrant  of  attorney  were  given  in  order  to  procure  the  defendant's  liberty,  and  the  old  debt 
was  thereby  extinguished.     1  T.  R.  715 — 26.  School-money,  payable  half-yearly,  is  not  a 
debt  until  the  expiration  of  the  half-year;  and  if  the  parent  become  bankrupt  before  the 


Demarara,  plamtiff  having  notice  of  commission.     1  Buck,  57 29.  It  has  not  been  decid- 
ed whether  a  certificate  under  a  conunisiion  in  England  wUl  bar  a  debt  contracted  In  ttre 
t*159J 


So,  if  the  banfampt  does  not  pleadfaiB  dUdutige^  but  sufien  judgment 
agaiost  him  for  a  debt  before  his  bankruptcjr,  he  shall  not  be  aided  bj  an 
auii^ta  qutrelaj  nor  in  equity.     R*  2  Ver«  697. 

So,  if  he  b^  taken  in  execution  during  the  time  that  his  certificate  is  de- 
pending before  the  judges,  be  shall  not  be  aided  upon  motion,  without  an 
audita  querela.     3  Ver.  697. 

[*]So  by  the  st.  5  Geo.  2.  30.  if  (f )  the  creditors  be  not  paid  1 5«;  in  the 
pound,  he  shall  afterwards  be  liable  to  the  creditors,  except  as  to  his  bodr, 
tools  of  his  trade,  household  goods  and  furniture,  and  apparel  of  himself, 
wife,  and  children,  (i) 

(D  35.)  And  shall  plead  it  generally,  (u) 

And  by  the  St.  4  &'d  Ann.  17.  if  the  bankrupt  shall  be  afterwards  (x) 

West  Indies  before  the  bankraptcy.     Bat  an  opinion  giren  by  lord  Talbot,  ai  coubmI,  hat 
beea  cittA  as  an  authority,  that  it  would  not  be  a  bar  to  an  action  ;  as  the  laws  of  Eng^land 
made  since  Barbadoes  and  the  other  plantations  were  settled,  did  not  extend  to  them,  un« 
lets  they  were  expressly  named.    Bea.  Lex  Mer.  543.     Daris.  Bt  Laws,  439.-~S0,  And  it 
seems  that  the  extent  of  the  discharge  as  to  the  person  and  aifecty,  will  depend  apon  the 
law  of  the  country  where  the  certificate  is  obtained.     1  Atk.  255.---31.  As  to  demand  of 
surety  being  barred  by  certificate  previous  to  st.  49  Geo.  3.  c.  121.  see   Dick.  487.-^32.  A 
promise  to  pay  a  weekly  sum  ibr  the  support  of  an  illegitimate  child,  is  not  barred  by  certift* 
cate,  except  as  to  the  arrears  due  at  the  time  of  the  bankruptcy.     1  Camp.  428.— -{  33.  If  a 
bajAkiwpthetween  the  date  of  the  commission  and  his  certificivte  of  discharge,  indorse  a  pro- 
miaeory  note,  he  Is  liable  on  his  indorsemenL    'Spaihawk  9.  Broome,  6  Binn.  256.<*<i>34.    If 
a  debtor,  on  the  eve  of  bankruptcy,  promise  a  creditor  to  pay  the  debt  when  he  shall  be 
abky  his  certificate  of  dischaige  is  no  bar  to  an  action  brought  on  the  new  promise.    King- 
ston r.  VVharton,  2  Serg.  &  Rawle,  208. — 35.  It  seems  that  though  the  creditor  may  hare 
piOFcd  the  original  debt  under  the  commission,  and  received  a  dividend,  he  may  recover  . 
the  balance  in  an  action  on  the  new  promise.  Ibid.~*36.  A  promise  to  pay  when  a62e,  cre- 
ates a  contingent  debt,  and  Is  not  absolute  until  the  event  happens,  and  it  lies  on  the'plain- 
ti^  in  an  action  on  the  promise,  to  prove  the  ability.    Ibid.  \ 

(«}  1.  A  deed  of  composition,  embracing  in  its  terms  all  the  creditors,  though  all  do  not 
come  in  under  it,  will  restrain  the  effect  of  a  subsequent  cerlificate.  1  M.  dc  s.  182.— .2.  If 
a  trader  in  partnership  compounds  with  a  particular  class  of  creditori,  thus,  with  his  J6int, 
in  exclusion  of  his  separate  creditors,  it  is  not  a  composition  which  will  afterwards  restrain 
the  benefit  of  his  certificate  as  a  bankrupt.  15  East,  619. — 3.  Though  a  prior  commission 
has  been  superseded  by  consent,  a  certificate  under  a  second  bankruptcy,  does  not  protect 
fotofe  eilects,  unless  the  bankrupt  pay  flite^n  shillings  m  the  pound  under  the  second  C6m- 


n.  Doogl.46. — 4.  That  a  certificate  under  a  second  commission  may  operate  as  a 
bar,  the  estate  must  actually  have  produced  fifteen  shillings  in  the  pound.  16  East,  %'i,b. 
1  B.  ft  P.  467. 

(/}  The  right  against  bankrupts  future  effects  can  only  be  enforced  by  action ;  not  by 
seizure  of  assignees,  under  the  second  commission.     19  Ves.  291. 

(u)  Vide  infra.  (I.)  .  ^  «.e    - 

(x)  1.  Assumpsit  lies  by  creditor  against  bankrupt  upon  anew  promise.  1  Atk.  23&.  I 
Atk.  67,  Peake,  6tt.  2  H.  B.  116.  Cowp.  544.  1  Esp.  280.  Dougl.  192.  1  T.  R.  7.  4  Burr. 
2482.  1  T.  R.  5^9.-^2.  A  promise  of  payment  made  by  a  bankrupt  to  a  creditor,  before 
he  has  obtained  his  certificate,  is  sufficient  to  revive  the  debt.  2  Esp.  736.-3.  To  bind 
abai^rapt  by  a  new  promise  to  pay  subsequent  to  his  bankruptcy,  it  mast  be  aprecise  and 
positive  promise,  and'  not  given  in  general  terms,  that  he  would  pay  every  body  20*.  in  the 
Mnd.  5  Esp.  198.— 4.  A  general  asserUon,  by  a  certificated  bankrupt,  that  he  wUl  pay 
OTerr  one  20*.  in  the  pounc^  it  not  sufficient  to  revive  a  debt.  6  Esp.  198 — ^6.  An  ad- 
misaioa  of  the  debt  is  not  sufficient  1  Stark.  370.— 6.  If  a  bankrupt  pays  interest  upon 
a  bond  proveable  under  the  commission,  after  having  obtained  his  cerlificate,  it. will  be  an 
admission  bv  him  that  the  principal  was  tti^en  due,  and  he  mieht  be  liable  as  on  a  new  con- 


116  -^  A  bankrupt,  after  a  commission  of  banxroptcy  suea  oui,  may,  in  consiaerauon  «• 
a  debt  due  belbre  the  bankruptcy,  and  for  which  the  creditor  agrees  to  accept  no  dividend 
at  benefit  under  the  commission,  make  such  creditor  a  satisfiiction  for  part,  or  the  whole  ol 
5i Kbya i»w agwwwftt,    k^. &44.-^  Ua certiftgattd bankwt it '^^  ^^j^^J^* 
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Itrrested  (v)  or  impleaded,  for  a  debt  due  before  he  became  bankirapti^  be 
shall  be  discharged  on  common  bail,  and  may  plead  in  general,  that  tbc 
cause  of  such  action  did  accrue  before  he  became  bankrupt,  and  may  give 
the  aet  and  special  matter  in  evidence,  and  the  plaintiff  being  nonsuit,  or 
})aving  a  verdict  or  judgment  against  him,  shall  pay  costs. — But  this  act  ei^ 
pired  26th  June  1716. 

'  [»JSo  by  the  st.  3  Geo.  1 2.  this  extends  to  bankrupts  against  whom  a 
Commission  issued  on  or  before  26th  June  1716,  who  had  discovered  their 
.  effects,  &c.  or  should  do  so  before  25th  December  next  ensuing.  So  by  the 
0l.  5  Geo.  24.  for  seven  years  longer.^And  by  the  st.  5  Geo.  2.  30.  for 
^ree  years  longer. 

If  there  be  a  joint  comn)iission  against  A«  and  B.  and  the  one  be  sued  by  a 
^epar^te  creditor,  be  shall  plead  genei*ally,  &c. ;  for  Jifter  distribution  of  thp 
jomt  stock  to  the  joint  creditors,  the  share  of  each  out  of  t))e  residue  sh^U 
pe  to  the  separate  creditors.     Semb.  F,  g.  283. 

But  a  bankrupt  cannot  plead  the  general  issue. 

So  it  is  not  suflScient  to  say,  that  be  bepame  bankrupt,  and  the  cause  q( 
fictioQ  accrued  before)  without  saying  quod  vigore  statuti  he  pleads  this ;  for 
the  statute  does  not  enable  him  to  plead  the  general  issue,  but  to  plead  gen- 

debt,  contended  to  have  been  revived  by  a  aetr  promise,  the  C9urt  will  discbaige  him  upoa 
common  bail.    S  Burr,  736. 

(y)  I.  By  Stat.  5  Geo.  9.  c.  90.  s.  7.  if  any  bankrupt  after  the  allowance  of  hiscertifieafe, 
shall  be  arrested  for  any  debt  due  before  he  became  bankrupt,  he  shall  be  discharged  upon 
nommon  bail. — %*   By  sect.  13.  of  the  same  act,  if  any  bankrupt,   after  his  ceitiiicate  shall 
have  been  allowed  and  confirmed  according  %o  the  directions  of  the  act,   shall   be  taken  m 
execution,  or  detained  in  prison  on  account  of  any  debt  due  or  owing  before  h^  became  banli- 
rupt^  by  reason  that  judgment  was  obtained  before  his  certificate  was  allowed  and  confinned, 
it  shall  be  lawful  for  any  one  or  more  of  the  judges  of  the  court  wherein  judgment  has  been 
80  obtained,  on  the  bankrupts  producing  his  certificate,  allowed  and  confirmed,  to  order  any 
^hcrifi;  Ac.  who  hath  the  bankrupt  in  custody  by  virtue  of  any  such  execution,  to  discharge 
Ilim  ofit  of  {custody  on  such  execution,  without  payment  of  any  fee  or  rewar^.     2  H.  Blac  1. 
2  Bos.  8c  Pul.  390.— 3.  If  a  bankrupt  obtained  his  certiBcate  pending  an  action  to  which  ho 
had  given  bail,  formerly  the  method  was,  for  the  bail  to  surrender  the   defendant,  and  then 
for  him  to  apply  to  be  discharged,  upon  an  afiidavit,  stating  the  fact  of  his  having  become 
a  bankrupt  since  the  cause  of  action  arose,  and  obtained  a  certificate  ;  but  of  late,  where 
a  bankrupt  is  cle^dy  entiUed  to  his  discharge,  the  court,  to  avoid  circuity,  have  ordered 
an  exoneretur  to  be  entered  on  the  bail-piece,  without  the  form  of  a  regular  surrender  of 
the  baiikrupt  by  his  baU.     Cowp.   893.-4.  Where  a  bankrupt  was   surrendered  in  dis- 
tsharge  of  his  bail  after  judgment,  on  account  of  a  debt  proveable  under  the  commission. 
and  his  certificate  was  afterwards  allowed,  the  court  ordered  him  to  be  discharged.     Barnes, 
^    .   ^;  ^.  certificated  bankrupt,  arrested  on  a  capias  utlagalun^  by  a  creditor  who  has 
received  dividends  under  the  commission,  must  appear,  and  put  in  and  perfect  bail,  before 
Je  can  apply  fur  relief.     14  East,  536 — 6.  A  second  commission  against  an  uncertificated 
bankrupt  i^  void;  and  therefore  a  certificate  obuined  under  it,  wiU  not  entitle  the  bank* 
fupt  to  be  discharged  under  Uie  stat.  5  Geo.  2. ;  and  upon  a  motion  made  by  a  bankrupt's 
bail  to  enter  an  exonerttur  on  tiie  bail-piece,   Uie  court  refused  the  motion  ;  for  the  bail 

pan  never  be  in  a  better  situation  than  the  principal.     Cowp.  823 7.^  Where  a  debt  was 

contracted  abroad  to  a  person  residing  here,  and  the  debtor  obtained  his  certificate  abroad. 

fhe  court  would  not  decide  the  eflect  of  it  upon  motion.     8  T.  R,  609 8,  A  motion  t# 

discharge  a  defendant  out  of  custody,  on  the  ground  of  bankruptcy  and  certificate  in  Ire- 
land, mujt  be  on  affidavit  of  Uie  eficct  of  the  certificate  by  the  laws  of  Ireland.  1  Aast. 
80.---9.  The  court  wiU  not  discharge  a  certificated  bankrupt,  for  a  demand  accrued  before 

in  *°il'"f  !?^'  "^^^M  '*  ^^Fu"^^  **!?i  ^?  ^^*fi<^ate  *»as  been  obtained  by  fraud.  «  H.  B.  1. 
-^10  lliat  Uie  validity  of  Uie  certificate  is  meant  to  be  disputed,  is  an  answer  to  an  ap* 
plication  to  discharge  a  certificated  bankrupt  out  of  custody.  2  B.  &  P.  390,«-11.  And 
where  a  debt  was  upon  a  bill  of  exchange,  in  which  the  bankrupt  described  himself  ae  of 

^i«,*S  JTi*''*  ^*  ^^^  ^^u*'  ^'Z'^'  ^Jt^  ^^"^  P^*^***^  "«^«''  ^«*'d  of  Uie  commission  until 
5?r  *>^  *>*if.«»»w«°ced  his  acUon,  Uie  court  refused  to  discharge  the  bankrupt.    2  Black. 

J.^f:7iftl.^n^\"*''"f  "J-«*'^*"-u"^  *«*'"•*.  ^^"^  »^^*  «^  *  bankrupt  be/ore,  and  exe* 
427*^a'cc^^^^^^^^^  court  ^iU  interpose  ina  summaiy  wa^.^  p.  &  ft 

pel}        —    •    •» 
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^irally,  that  tbe  caiwe  of  actioQ  accrued  before  the  bankruptcy ;  and  there*- 
fore  he  ought  to  shew,  that  he  pleads  this  by  force  of  the  statute.  R,  in  C« 
B.  Pas.  1 0  Ann.  inter  Fyson  and  (Reported  Comyns's  Rep.  205.) 

So  he  shall  not  be  discharged  from  a  bond  made  before  his  bankruptcy, 
to  pay  to  his  wife^  if  sbe  survive,  400/*  in  two  months  after  bis  death ;  for  it 
^ra  not  due  before.  R.  inter  Sparks  and  TuUy  in  B.  R.  and  afterwards  in 
error,  Trin.  3  €reo.  2.     (Reported  2d  Ld.  Ray.  1546.  1570.) 

So  the  bail  of  a  bankrupt  shall  not  be  discluirged.     R.  2  Mod.  Ca.  348^ 

[*](D  36.)  Shall  have  a  share  of  the  neat  produce. 

So  by  the  st.  4  &  5  Ann.  1 7.  a  bankrupt  surrendering  and  conforming  to 

ihe  said  act,  shall  have  (z)  5L  per  cent,  paid  him  by  the  assignees  out  of 

the  neat  product  of  the  estate  received  on  such  discovery,  so  as  such  sum 

amount  not  in  the  whole  to  above  200/. — So  by  the  st.  5  Geo.  24»  and  5 

Geo.  d.  30. 

And  so  as  the  creditors  of  the  bankrupt  be  paid  Ss.  in  the  pound  at  least 
Mhove  fill  charges ;  for  in  such  case  he  shall  be  allowed  only  what  the  as- 
signees, or  the  major  part  of  the  commiasioners,  think  fit. 

And  thoogh  this  statute  expired  26th  June  1716,  by  the  st.  3  Geo.  12.  it 
was  extended  to  all  bankrupts  against  whom  a  commission  issued  on  or  be- 
fore 26th  June  1716,  who  shall  (hscover  efiects,  &c.  before  25th  December 
th^n  next. 

By  the  St.  5  Geo.  2.  30.  if  the  creditors  are  not  paid  10^.  in  the  pound, 
the  bankrupt  shall  be  allowed  only  what  the  assignees  and  commissioners 
think  fit,  not  exceeding  3/.  per  cent. 

U  paid  125.  Bd.  in  the  pound,  then  71.  \0$.  per  cent,  so  as  it  amount  not 
to  above  250/. ;  if  paid  1 5s.  in  the  pound,  then  10/«  per  cent,  so  as  it  ev 
ceed  not  300/* 

(D  97.)  But  the  bankrupt  shall  have  no  advantage ;  unless  he 

has  his  certificate  allowed. 

But  by  the  st.  4  &  5  Ann.  17.  a  bankrupt  shall  not  have  the  benefit  of 
that  act,  unless  (a)  a  major  part  of  the  commissioners,  by  writing  under 


(t)  i.  Unleta  a  bankrapt  obtains  hi*  c^rtifioate  before  a  diridend  U  declared,  he  cannot 
•ee  iMt  autgnees  for  hU  allowance  ander  stat*  6  Geo.  8.  c.  90.  s.  7.  his  estate  having'  paid 
KW.  in  Uie  poond.    6  T.  R.  548.-— 3.  Until  a  final  dividend  is  made,  a  bankrapt  is  not  en- 
tilled  to  hie  allowance.     1  Atk.  908.—- 3.  And  even  after  a  final  dividend,  nnleM  a  bank« 
rapt  has  obtained  his  certificate  pcevions  thereto,  he  is  not  entitled  to  an  allowance.-^ 
4.  If  the  bankrapt  becomes  entitled  to  his  allowance,  it  is  a  vested  interest  in  him,  and 
traMntswible  to  bis  representatives.     1  Atk.  308.  Ibid.  909.— S.  It  seems  that  creditors  ap« 
en  debts  carrymg  interest,  who  have  been  paid  their  fnU  debts,  are  not  entiUed  to  interest 
10  as  to  diminish  the  bankrapt's  allowance.     1   Ves.  jun.  132.    8.  C.  3  Bro.  79.     1  Atk. 
?&— 6.  A  banknqpt  cannot  sue  his  assignees  for  his  aUowance,  after  they  have  distributed 
aU  the  efiects.     I  Ifisp.  996.-- 7.  A  bankrupt  is  entitled  to  a  maintenance  out  of  his  efiects, 
in  these  cases  only  where  it  is  given  to  him  by  statute  ;  not  therefore  during  the  period  of 
hii.aiamtaatiim.     1  T.  R.  157.-«»8.  Upon  a  second  bankruptcy,  no  allowance  to  the  bank- 
fM{  the  estate  not  paying   1&#.  in  the  pound.    6  Ves.  236« — 9.  Order,  as  of  course,  that 
9imnaee  uadmr  the  first  commiwion,  shall  be  paid  to  assignees  under  the  second.    Cox, 
fid. 

(a)  1.  If  a  trader  in  Ireland  becomes  a  bankrupt,  and  obtains  his  certificate,  it  will  ope- 
rate as  a  dischaiige  in  an  action  brought  here  upon  a  debt  arising  in  Ireland  i  and  Loid 
Musfield  said,  ^^  It  is  a  general  principle,  that  where  there  is  a  discharge  by  the  law  of 
ene  coontry,  it  Will  be  a  disohaige  in  another.  That  he  remembered  a  case  in  chancery 
of  a  MMBO  bontrum  in  Holland,  which  is  held  a  discharge  in  that  country,  and  it  had  the 
Aoeefilect  here."  Co.  Bt.  Laws,  499«— 12.  Assumpsit  Against  the  drawer  of  a  bUl  of  ea- 
ekange,  dfawn  i»  Aflkorica  ou  a  merchant  in  Loiidw,  protested  for  aen  accejptance  ;  plea 

(^*162J 
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r*]tbeir  bands  and  seals,  certify  (b)  the  lord  chancellor,  that  the  banknipt 
bath  made  full  discover/  of  his  enects,  and  in  all  things  conformed  to  the 
directions  of  the  act,  and  that  they  see  no  reason  to  doubt  the  truth  of  it ; 
and  unless  such  certificate  be  confirmed  hy  the  lord  chancellor,  or  two  judg- 
es to  whom  he  shall  refer  it,  before  whom  the  creditors  may  be  heard  against 
the  making  or  confirmation  of  the  certificate. 

Nor  by  the  st«  5  Ann.  22.  unless  the  allowance  to  the  bankrupt  and  the 
certificate  be  signed  by  four  parts  in  five  in  number  and  value  of  the  credi- 
tors, who  have  proved  their  debts* — So  by  the  st.  5  Geo.  24.  and  5  Geo.  3« 
30.  of  creditors  for  20/.  (c) 

o/  bankraptcj,  certificate  and  discfaarge  tbarebj,  in  America.  Held,  that  the  parties  being 
resident  in  America  at  the  making  of  the  bill,  this  is  a  good  discharge  here,  if  it  is  lo  in 
America,  for  the  contract  declared  upon  arises  solely  in  America.  The  engagement  of 
the  drawer  is,  that  he  will  pay  in  America,  if  the  bill  is  not  accepted  in  London.  1  Snutb, 
S5l.  6  East,  124. — 3.  A  certificate  in  Ireland,  or  a  foreign  coontry,  will  not  diacharge  a 
debt  contracted  here.     2  H.  B.  653.     1  £ast,  6« 

(6)  1.  Commissioners  discretion  in  relation  to  the  certificate  will  not  be  controlled.  1 
Atk.  8S.  11  Ves.  417.  13  Ves.  181.  15  Ves.  126 — 2.  The  chancellor  has  no  power  to 
compel  them  to  sign  it.  11  Ves.  417.  13  Ves.  182.  15  Ves.  126.  7  East,  92. — 3.  Nor 
will  a  mandamus  lie  to  them  to  sign  it.  7  East,  91.  3  Smith,  115.  11  Ves.  426.-4.  If,  how- 
ever, there  has  been  no  wilful  concealment,  they  are  in  conscience  bound  to  sign,  without 
regard  to  conduct  under  the  commission.  18  Ves.  342.  1  V.  &  B.  45. — 5.  On  the  cer* 
tificate  being  sent  back  to  let  in  other  creditors,  commissioners  are  not  bound  by  original 
certificate,  but  may  exercise  anew  their  judicial  discretion.     15  Ves.  126. 

(c)  1.  By  Stat.  6  Geo.  2  c.  90.  s.  10.  the  commissioners  most,  in  writing  under  their 
hands  and  seals,  certify  to  the  lord  chancellor,  that  the  bankrupt  has  made  a  full  discoyery 
of  his  estate  and  efiiccts,  and  in  adl  thing*  conformed  himself  according  to  the  directio&i  of 
the  statutes  relating  to  bankrupts,  and  that  there  does  not  appear  to  them  to  be  any  rea- 
son to  doubt  in  the  truth  of  such  discorery,  or  that  the  same  is  not  a  full  diUowery  of  all  rach 
bankrupts  estate^  and  eflects ;  and  the  commissioners  are  also  to  certify  that  four  parti 
in  five  in  number  and  value  of  the  creditors,  who  shall  bo  creditors  for  not  less  than  20i.  re- 
spectively, have  signed  and  consented  to  the  certificate.  But  the  commissioners  are  net 
to  certify  the  same,  till  they  have  proof  by  affidavit  or  affirmation  in  writing,  of  such 
creditors,  or  of  the  persons  respectively  authorized  by  them  for  that  purpose,  havinf  signed 
the  certificate ;  and  of  the  power  and  authority  by  which  any  person  is  authorised  by 
any  creditor  to  sign  the  certificate.— 2.  By  the  5  Geo.  2.  c  30.  s.  10.  it  is  directed  that 
four-fifths  in  number  and  value  of  the  creditors  of  the  bankrupt,  for  not  less  than  20f. 
respectively,  and  who  shall  have  duly  proved  thieir  debts  under  the  commission,  or  eome 
other  person  by  them  duly  authorised,  shall  sign  the  certificate.  But  by  stat.  49  Geo. 
3.  c.  121.  s.  18.  it  is  enacted,  that  ^^  in  all  cases  of  commissions  of  bankrupt  heretbfipfe 
issued,  and  in  which  the  bankrupts  have  not  obtained  their  certificates,  and  in  all  caaet 
4n  which  commissions  of  bankrupt  shall  hereafter  be  sued  forth,  the  signature  and  cootoDt 
of  three  parts  in  five  in  number  and  value  of  the  creditors  of  the  bankrupt  or  bankrapfe 
who  shall  be  creditors  for  not  less  than  SOL  respectively,  and  who  shall  have  duly  proved 
their  debts  under  the  commission,  or  some  other  person  by  them  duly  authorised  there- 
to, to  the  allowance,  and  certificate,  and  discharge  €f(  the  bankrupt  or  bankrapta  shall 
be,  to  all  intents  and  purposes,  as  available  ibr  the  benefit  of  the  bankrupt,  or  bank- 
rupts as  before  the  passing  of  this  act,  the  signature  and  consent  oi  four  parts  in  Aw  in 
number  and  value  of  such  persons  would  have  been  available ;  and  such  signature  and  ceo- 
lent  of  three  parts  in  five  in  number  and  vahie  of  such  persons,  shall  be  sufficient  to  authec- 
ize  ail  Bcts  to  be  done  by  the  lord  chancellor,  lord  keeper,  and  lords  commissioners  of  the 
great  seal,  and  the  oonunissioners  in  such  commissions  of  bankrupt,  and  all  others,  for  the 
benefit  of  the  bankrupt  or  bankrupts,  which  under  any  prio/act  or  acts  of  parliament 
would  have  been  authorised  by  the  signature  and  consent  of  four  parts  in  five  in  number  and 
value  of  such  persons." — 3.  Proof  as  petitioning  creditor,  is  not  sufficient  to  entitle  die  party 
to  sign  the  certificate.  Cox,  398. — 4.  See  the  general  order  of  the  8th  August  1809  as  to  the 
form  of  a  crcditor'^s  signature  to  a  certificate.—^.  One  partner  may  sign  for  the  firm,  even  a^ 
ter  dissolution  of  the  partoership.  1  Rose,  2.  17  Ves.  62.— 6.  One  trustee  cannot  sign  for 
all.  2  Rose,  224. — 7.  Where  any  creditor  or  creditors  of  a  bankrupt  reside  in  Ibreiga  parts, 
the  letter  of  attorney  of  such  creditor,  attested  by  a  notary  public  in  the  usual  ibnn,  is  sttflfi- 
cient  evidence  of  the  power  and  authority  by  which  any  person  thereby  autheriaed  shall  sign 
any  bankrupts  certificate.  24  Geo.  2.  c.  67.  s.  10.«-8.  A  creditor,  being  the  ezeoutsc 
of  a  creditor,  can  sign  but  once.  1  Rose,  66.  1  Atk.  84.-9.  If  a  bankrupt  becomes  the 
[^jeaecutorofa  creditor  who  wosipntitladtosiga  the  certificats.he  may  hi  ttal  capacity  sigtt 
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Im  own  o*i^eat«.    Gnen,  t00«--9.  Siniatare  by  cMditor  of  certiftcatet  ii  abiolately  hi 
his  disbretkm.     3  V.  ft  B.  103.    Doogl.  Il6.-«10.  The  certificate  cannot  be  usned  before 
tbe  pasainif  of  the  last  examination.     1  Rose,  176;  vide  11  Ves.  424. — 11.  It »  very  doabt- 
foi,  whether  a  signatare  preTioas  to  the  last  examioation,  is  snch  as  the  act  of  parliament 
intended.     Per  U.^Eldon,  in  II  Ves.  424.— 12.  Of  certifying  to  commissioneri  the  period 
of  signature.     General  order  of  8th  Angnst,  1809.  16  Ves.  318.     1  Rose,  3.-13.  The  signa- 
ture and  sealing  of  the  certificate  by  the  commissioners,  is  to  be -attested  in  writing  opon  such 
certificate  by  the  solicitor  to  the  commission,  or  some  clerk  of  the  solicitor,  or  by  the  mes- 
senger to  the  commission,  or  by  some  clerk  of  the  commissioners  respectirely ;  and  in  order 
to  avoid  frauds  apon  the  commissioners,  with  respedt  to  the  certificate,  a  list  is  to  be  made 
and  kept  by  the  commissioners,  or  one  of  them,  of  all  creditors  above  9Qi.  who  shall  from 
time  to  time  prove  their  debts,  and  of  the  amount  of  their  respective  debts,  which  list  is  from 
time  to  time  to  be  made  up  and  signed  by  three  of  the  commissioners.     General  order,  8th 
Angnst  1809. — 14.  Bankrupt  must  make  oath  that  the  certificate  and  consent  of  the  credit- 
oiB  were  fairly  obtained.     SUA^b  O.  2.  c  30.  s.  10.— 15.    Signing  the  certificate  does  not 
release  the  estate  of  the  bankrupt's  deceased  partner.     1  Mer.  570. — 16.  Inconsistency  of 
statement  appearing  upon  bankrupCs  examination,  is  a  ground  for  staying  the  certificate. 
1*7  Ves.  1\1«— n.  Certificate  obtained  by  money,  though  without  the  bankrupt's  privity, 
wHl  be  stayed.    10  Ves.  3&9.— 18.  Where  the  assignees  were  the  bankrupt's  near  relations, 
ftnd  the  certincate  was  signed  within  three  months  after  the  issuing  of  the  commission  ;  upon 
p0titiom  by  a  creditor  to  prove  his  debt,  to  stay  the  bankrupt's  certificate,  and  for  liberty  to 
assent  or  dissent  thereto ;  the  certificate  was  stayed.     1  Atk.  84. — 19.  Where  a  bankrupt 
was  a  trader  in  Ireland,  and  his  certificate  was  siped  in  less  than  three  months  after  the 
ceamussion  issued,  and  it  appeared  upon  his  exammation,  that  the  greatest  part  of  his  books 
were  then  in  Ireland  ;  and  it  might  be  presumed  that  there  were  large  debts  standing  out 
against  him  Ihere,  the  lord  chancellor  stayed  the  allowance  of  the  certificate,  to  give  such 
creditors  an  opportunity  of  proving  their  debts,  and  opposing  the  certificate.     1  Atk.  82. 
Bat  alter  a  full  time  has  been  allowed  fw  inquiry,  and  for  creditors  coming  from  Ireland  or 
tfiiMlST*c  ai&daLVits  over,  the  certificate  will  be  allowed*    For  ^^  1  cannot  lock  up  certificates 
lor  ever<,  and  deprive  a  man  of  his  liberty,  which  the  law  has  given  him."    Fer  Lord  Hard- 
'wscke.-r^*  If  the  imture  of  the  case  appears  to  require,  that  the  allowance  of  the  certifi- 
cate ahoald  be  suspended,  the  lord  chancellor  will  postpone  the  allowance.    As  where  a 
certificate  was  signed  on  the  very  day  the  bankrupt  finished  bis  last  examination,  and  with- 
ia  mx.  weeks  from  the  time  of  issuing  the  commission  ;  and  the  principal  creditors  lived  at 
Guernsey,  and  had  not  been  able  to  inquire  into  the  bankrupt's  conduct,  or  to  prove  their 
debts.     1  Atk.  84—^1.  Certificate  stayed,  that  creditor,  whose  debt  would  turn  it,  might 
assent  or  dissent.  2  Rose,  481.— 22.  If  aftet  a  certificate  has    been  signed  by  creditors 
sofficient  in  number  and  value,  and  the  signature  and  consent  have  been  certified  by  the 
commissioners,  new  creditors    prove  their  debts ;  they  will   not  be  entitled  to  stay  the 
allewance  of  the  certificate,  unless  upon  petition  they  can  shew  that  such  certificate  was 
firaadidently  obtained.     1  Atk.  73.-23.  Certificate  will  not  be  stayed  upon  the  mere  suspi- 
cion that  it  was  obtained  by  money,  unsupported  by  affidavit,  and  denied  by  bankrupt.     17 
Ves.  G2.i-.24.  Certificate  will  not  be  stayed  upon  the  charge  of  gaming,  where  the  affidavits 
mte  in  direct  opposition.     1  V.  &  B.  193.— 25.  Certificate  will  be  stayed  upon  the  ground  of 
concealment  of  property  positively  established.    Seeiu^  upon  petition  founded  upon  infor- 
aiation  and  belief.     1  Rose,  184.   18  Ves.  340.— 26.  Certificate  will  be  stayed   upon  thtf 
g;ioiZDd  of  admission,  by  bankrupt,  of  fictitious  proof.     1  Rose,  330.    2  Rose,  71.    3  V.  &  B. 
142. — 27.  But  certificate  will  not  be  stayed  upon  the  ground  of  permission  by  assignees  to  the 
banknipt's  continuing  trade  as  before.     1  Rose,  93. — ^28.  Certificate  will  not  be  stayed  upon 
the  ground  of  bankrupt  having  retained  money  as  assignee  under  another  commbsion.     1 
Rose,  93.-29.  Certificate  will  not  be  stayed  upon  the  ground  of  alteration  therein  vitiating 
the  stamp.     1  Rose,  141.— 30.  Certificate  Will  not  be  stayed  upon  a  formal  objection  to  a 
ptooL    1  Rose,  66.-— 31.     Certificate  will  not  be  stayed  upon  a  legal  objection,  unless  it 
clearly  appear.     1  Rose,  331 — 32.  Certificate   will   not  be  stayed,   that  one  claiming  a 
r%httostopsnlraii#Wtt,might,ifbisactionfaUed,prove.     6  Ves.613 — 33.  Certificate  will 
net  he  stayed  upon  the  ground  that  petition  to  supersede  it  is  pending.     2  Rose,  61. — 34. 
Cert^icate   will  not  be  stayed   upon  the  ground  that  question  of  sequestration  against 
ha^mpt  is  pending  in  Scotland.      2  Rose,  233. — 35.    Certificate  under  separate  com- 
■dasioo  will  not  be  stayed  upon  the  ground  that  joint  commission  is  sued  out.     1  V.  ft  B. 
gjg— 3g    Certificate  will  not  be  stayed  from  neglect  of  commissioners  to  certify  a  former 
btafcrffntcy.     1  Rose,  60.— 37.  Certificate  will  not  be  stayed  from  the  bankrupt  being  on- 
certiic^ied  under  a  former  commission.    1  Rose,  285.-*38.  Keeping  a  lottery  office  is  no 
irroaod  for  opposing  the  certificate.     Nor  is  the  obtaining  of  goods  under  false  pretenceri 
Co.  Bt  IjRwn  463.-39.  If  a  •certificate  is  signed  by  a  creditor  who  is  not  entitled  to  prove, 
§h  nmUlficAti  trill  be  sent  back.     As  where  a  creditor  who  proved  upon  a  judgment  to  in- 
A       le^^f  was  not  daranffied,  and  signed  the  certificate  ;  it  was  held  that  he  was  not  enti- 
^T^  h  ^    cerUficate  was  seat  back.    Co.  Bt.  Laws,  462.-:40.  QM«r*,  Whetlier  Iho 
fled,  nod  »"     ^^  ^Ht  back,  tTpon  ttie  pointy  whether  a  full  dfecovery   has  been  made.     17 
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[*] And  a  bond  6r  agreement  bjr  ttie  bankiiijift,  or  any  otber,  &c.  to  induce 
a  creditor  to  consent  to  such  allowance  or  certificate,  shall  be  votd.^ — So  by 
flie  St.  5  Geo.  24.  and  5  Geo.  3.  30.  (d) 

The  certificate  of"  the  commissioners  ought  regularly  to  mention,  that  the 
party  became  bankrupt  since  the  st.  4.  &  5  Ann.  17.  commenced,  viz.  since 
the  24th  June  1 706.   1  Sal.  111. 

And  if  the  certificate  be  silent,  and  proof  is  made  that  he  was  a  bank- 
rupt before,  the  certificate  shall  be  disallowed.     R.  1  Sal.  111.  (e) 

if  the  chancellor  refers  the  certificate  to  the  judges,  they  may  examine 
Witnesses  upon  it  viva  voce.     R.  1  Sal.  1 1  SI. 

And  make  out  summons  for  the  witnesses*     R.  1  Sal.  113. 

And  they  ought  to  examine  the  witnesses  viva  voce^  if  there  are  sucb^ 
i  Sal.  112. 

If  thef^  are  not,  they  may  inform  themselves  by  affidavits  filed  in  chatH 
eery,  ilnd  sworn  before  a  master  extraordinary.     1  Sal.  1 13« 

Or  by  affidavits  before  themdelves^     1  Sdl.  112.  (/) 

{  Nettling  arising  under  a  commission  of  bankruptcy  can  protect  ttie  bank- 
rupt, except  a  regular  certificate  of  dischai^e.  Whitney  v.  Crafts,  10  Mass^ 
Rep.  23. 

Henc6,  wh^re  an  assignee  of  a  bankrupt  wasted  stnd  embezzled  the  whol^ 
of  the  bankrupt's  effects,  whereby,  the  creditors  received  nothing  under  the 
commission,  it  was  held,  that  a  creditor  who  had  concurred  in  the  appointor 
ment  of  the  assignee,  was  not  barred  from  recovering  his  demand  in  an  ac- 
tion against  the  bankrupt.  Ibid. 

■   And  so,  notwithstanding  the  creditor  has  proved  his  debt,  and  received  a 
dividend.     Lummus  v.  Fairfield,  5  Mass.  Rep.  24 8# 

But  if  a  creditor,  who  has  proved  his  debt,  should  also  sue  at  law,  while 
the  commission  is  open,  the  court  may  grant  continuances,  at  their  discre- 
tion, which  might  operate  as  a  temporary  bar.  Ibid.  Vide  Payson  v.  Pay- 
son,  1  Mass.  Rep.  283.  | 
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y^s.  111f.*-41.  After  the  certificate  it  •ignod  by  the  commissioners,  it  must  be  allowed  miid> 
confirmed  by  the  lord  chancellor,  lord  keeper,  or  Commissioners  for  the  custody  of  the  great 
fteal  for  the  lime  being  ^  or  by  two  of  the  justices  of  the  court  of  king's  bench,  common 
pleas,  or  barons  of  the  ezchequerj  to  whom  it  siiall  be  referred  by  the  great  sea).  When 
the  certificate  is  laid  ^Ibre  the  great  seal  for  allowance,  the  affidavit  or  affirmation  of  the 
creditor  signing,  together  with  any  warrant  or  authority  to  sign,  must  also  be  laid  before  it ; 
and  before  its  allowance  the  bankrupt  must  make  oath,  or  being  a  qnaker,  affirm  In  writing, 
that  the  certificate  and  consent  of  the  creditors  were  obtained  fairly  and  without  fraud.  & 
Geo.  2.  c.  so.  s.  10.— 42.  The  bankrupt's  certificate,  until  allowed,  operates  nothing,  t 
Blk«  81 1.— 43.  All  certiflcatet  formerly  were  referred  to  the  judges,  but  the  great  seal  find* 
ing  it  incouTenlent,  has  taken  the  cognizance  of  it.— 44.  Allowance  of  a  joint  certificate  aft 
a  separate  one,  upon  the  death  of  one  partner^  10  Vet.  61  .-^5.  If  all  the  requisites  haT# 
been  complied  with,  previous  to  laying  a  certificate  before  the  lord  chancellor  £or  his  allows 
anccf  it  may  be  allowed  by  the  lord  chancellor  after  the  death  of  the  bankrupt.  1  Atk.  77. 
.-46.  Certificate  obtaihed  by  fraud  will  be  revoked.  2  Rose,  186.  19  Ves.  280.-47.  Cer- 
tificate obtained  by  imposition  practised  opon  great  seal,  will  be  recalled,  if  third  persons, 
subsequently  dealing  upon  faith  thereof,  will  not  be  prejudiced  »  to  ascertain  which,  inquiry 
was  directed.  1  &  &  P.  321. — 48.  When  the  Commissioners  have  signed  the  certificate^ 
notice  must  be  given  in  the  London  Gazette,  that  the  same  will  be  allowed  by  the  lord 
chancellor,  unless  cause  is  shewn  to  the  contrary  on  or  before  a  particular  day,  which  is  al- 
ways twentyone  days  from  the  notice  in  the  Gazette.  CocAe,  463. 
(rf)  Vide  infra  (NV 

(«)  A  certificate  under  a  second  commission  against  an  uncertificated  bankrupt,  seeal^ 
to  be  a  nullity.     1  Atk.  261. 

(/)  I.  The  bankrupt  is  not  compellablo  to  execute  a  power.  1  Rose,  40.  17  Ve^. 
388.  1  Rose,  270.  17  Ves.  460.— .2.  The  bankrupt  is  not  compellable  to  execute  a» 
assignment  of  debts  abroad.    Cos,  398.-3.  The  bankrupt  is  not  compellablo  to  jQia  ia  covp* 
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l*](D  d8.)  If  he  have  given  ertrayaffant  portioiis  to  hid 

dren,  or  lost  at  play. 

So  by  the  st^  4  St  5  Ann*  17.  a  bankrupt  sball  not  have  benefit  of  the  act, 
who  hath  od  the  marriage  of  any  of  his  children  given  above  100/.  ;  unless 
he  make  it  appear  he  was  worth,  above  the  sum  so  given,  sufficient  to  safis*- 
fy  all  his  creditors  their  full  debts*  So  by  the  at.  5  Geo.  34.  {  Vide  Ed- 
^ids  V.  Coleman,  2  Bibb,  204.  { 

Or  who  hath  lost  5/.  in  one  day,  or  100/.  in  the  whole,  iil  12  month3 
preceding  his  bankruptcy,  in  play  at  cards,  dice,  tables,  tennis,  bowls, 
shovel-board,  cock-fighting,  racing,  dog-matches,  or  other  pastimes  or 
gameS)  or  in  bearing  part  of  stakeB,  or  betting  on  the  side  of  such  as  did  play* 
—So  by  the  st.  5  Geo.  24  (/) 
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▼ejing.  Cooper^  134.^-4.  The  bankitipt  is  cempeHable,  thoDsrli  aftei*  the  last  examins- 
tJoo,  to  deliver  papen  and  to  give  hii  attendance  before  commiasionen.  1  Rote,  SOS.— 4* 
A  bankropt,  after  his  sorrender,  it  required  to  attend  the  asij^eet  upon  every  reasonable 
notice  in  writing  for  that  purpose  given  by  such  assignees,  or  left  for  him  at  his  house  ox 
place  of  abode,  in  order  to  assist  such  assignees  in  making  ont  the  accounts  of  his  estate  and 
effects,  and  b  to  be  at  liberty  to  inspect  his  books,  papers,  and  writings,  in  the  presence  of 
bis  assigneea,  and  to  take  copies  or  extracts  therefrom  during  the  42  days,  or  the  enlarged 
time  for  finishing  his  examination.  Stat.  5  Geo*  2.  Ci  30.  s.  4.  5.-^*6.  Where  the  as- 
signee of  a  bankrupt  gave  notice  to  the  bankrupt  to  attend  him  in  order  to  explain  several 
matters  relating  to  his  estate,  ader  the  42  days  expired,  and  before  the  certificate  wsQ) 
signed,  and  the  bankrupt  refused  to  attend  upon  any  other  tefms  than  signing  hit  Certificate  4 
Lo.'d  Haidwicke  said,  he  would  compel  him  to  attend,  if  the  assignees  i^uld  undertake 
that  he  should  not  be  arretted  by  any  of  the  creditors  who  sought  relief  under  the  commis- 
sioo.  1  Atk.  148 — 7.  Bankrupt  to  attend  the  assignees  after  obtaini^his  certificate,  aa4 
be  allowed  2x.  6d.  a  day  during  such  attendance.  Stat.  6  Geo.  9.  c«  30.  t.  36i— 8.  Bank* 
rnpt  to  deliver  up  his  books  upon  oath.    Stat.  5  Geo,  2.  c.  30.  s.  1*  4* 

C/)  1.  By  Stat.  5  Geo  2.  c.  ?0.  if  the  baokrupt^s  certificate  hat  been  obtained  unfairlf* 
and  by  fraud,  or  if  any  concealment  has  been  made  by  the  bankrupt  to  the  value  of  tea 
pounds,  the  certificate  will  be  of  no  avail* — 2-  Or  if  within  one  year  before  he  became  bank** 
rapt,  he  has  lost  the  sum  of  100/.  by  one  or  more  contracts  for  the  purchase,  tale,  refusal,  ag 
delivery  of  any  stock  of  any  company  or  corporation,  or  any  parts  or  shares  of  any  govern- 
ment or  public  funds  or  securities,  where  every  such  contract  was  not  to  be  performed 
within  one  week  from  the  time  of  the  making  such  contract,  or  where  the  stock  or  other 
thing  so  bought  or  sold,  was  not  actually  transferred  or  delivered  in  pursuance  of  such  con* 
IracL-.^.  By  stat.  24  Geo.  3.  c.  57.  t.  9.  if  any  pertons  shall  fraudulently  swear  or  depose^ 
or  being  of  the  people  called  quakers  affirm,  before  the  major  part  of  the  commissionen 
named  in  any  commission  of  bankruptcy,  or  by  affidavit  or  affirmation  exhibited  to  them^ 
that  a  sum  of  money  is  due  to  him  or  her  from  any  bankrupt  or  bankrupts,  which  shall  in 
^ct  not  be  really  and  truly  so  due  or  owing ;  and  shall,  In  respect  of  such  fictitious  and  pre- 
tended debts,  sign  his  or  her  consent  to  the  certificate  for  such  bankrupt's  discharge  from 
hb  debts ;  in  every  such  case,  unless  such  bankrupt  shall,  before  such  time  as  the  major  part 
ef  the  said  commissioners  shall  have  signed  such  certificate,  by  writing  by  him  to  be  signed 
xiid  delivered  to  one  or  more  of  the  said  commissioners,  or  to  one  or  more  of  the  assignees  of 
his  estate  and  efiects  under  such  commissioners,  disclose  the  said  fraud,  and  object  to  the 
ieality  of  such  debt,  such  certificate  shall  be  null  and  void  to  all  intents  and  purposes,  and 
snch  bankrupt  shall  not  in  that  case  be  entitled  to  be  discharged  from  his  debts,  or  to  have 
or  receive  any  of  the  benefits  or  allowances  given  or  allowed  to  bankrupts— 4.  A  signa- 
ture obtained  for  money  though  without  the  bankrupt's  privity,  avoids  the  certificate.  1  B. 
&  P.  95.-^5.  If  tome  of  the  bankrupts  creditors  are  indqced  by  money  to  sign  the  certifi- 
cate, though  the  bankrupt  does  not  know  of  it  at  the  time  of  their  signing,  nor  even  when 
he  makes  the  necassary  affidavit,  in  order  to  obtain  its  allowance  ;  yet  if  he  knows  it  befora 
actual  allowatooe^  the  certificate  is  void.     Dougl.  228.— «.  Where  anyone  creditor  receives 


ScJewbo  have  taken  mon«»y,  the  certificate  is  valid.  Dougl.  230 — 8.  Where  a  bankrupt 
hadsirMi  I000«*  to  his  niece  upon  her  marriage,  Lord  Hardwicke  held,  that  the  clause  m 
Sr?ctbein«  penal,  it  ought  to  be  construed  strictly,  and  confined  to  the  children  of  a 
2ij^p^   1  Atk-86.— 9.  Insuring  in  the  lottery  is  not  tnch  a  gam^igatto  *'*^*l*^^ggj 

»  0li  •    I  ■  • 


id4  BANKRtT^t. 

[*]Wh«n  a  bankrupt  shall  b^  aided  in  equity,  And  ^hcn  not,  vide  in 
Chancery,  (2  L  1,  2.) 

(D  39,)  How  a  coEimissioner,  &c.  may  plead. 

By  the  st.  1  Jac.  15.  in  trespass  or  other  suit  against  a  commissioner,  or 
other  having  authority  by  a  commission  of  bankruptcy,  he  may  plead,  not 
guilty,  or  justify  that  he  acted  by  authority  of  the  acts  against  bankrupts, 
^thout  shewing  the  commission  or  other  circumstance ;  to  which  the  plaiu' 
tiff  may  reply,  dt  son  tort,  &c.  iand  the  special  matter  may  be  given  in  evi- 
dence. 

So  by  the  st.  4  &  5  Ann.  17.  any  person  sued  by  action,  information,  &c. 
for  any  thing  done  in  prosecution  of  the  said  act,  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence. 

(D  40.)  Expences  of  the  commission. 

fey  the  St.  4  &  5  Ann.  17.  no  monies  shall  be  paid  or  allowed  out  of  the 
estate  of  the  bankrupt  {g)  for  expences  of  eating  or  drinking  of  the  com- 
missioners, or  any  others,  at  any  of  their  meetings,  &c. — So  by  the  st.  5 
Geo.  S4. 

And  by  the  st.  5  Geo.  24.  no  commissioners  shall  take  above  20«.  for 
^ny  meeting,  or  for  executing  any  deed,  or  above  10*.  for  any  warrant  of 
seizure  or  mstribution.  (A) 


Certificate.  1  H.  B.  2d.— 10.  If  apon  the  pica  of  bankmptcy  and  certificate,  anj  thing  is  al* 
l^ped  which  may  induce  the  court  to  suppose  the  certificate  to  be  invalid,  the  coort  will  di* 
feet  an  issue.     Dougl.  216.  2  Bos.  &  Pull.  427. — 11.  Where  assignees  brought  an  action 
against  the  plaintiff,  on  account  of  some  transactions  with  the  bankrupt,  and  the  plaintiff 
£led  his  bill  for  a  discovery,  whether  the  creditors  had  not  signed  the  bankrupts  certificate, 
Upon  his  agreeing  to  give  evidence  for  them  upon  the  action;  and  the  defendants  demurred ; 
the  court  allowed  the  demurrer,  and  said,  ^*  if  yon  mean  to  impute  subornation  of  perjury, 
yon  cannot  expect  an  answer;  if,  on  the  other  hand,  what  is  charged  was  merely  a  mode  of 
Ifetting  over  a  technical  objection  to  evidence,  by  removing  the  interest  of  the  bankrupt,  the 
signing  his  certificate,  and  getting  a  release  from  him,  is  a  common  and  by  no  means  an  im- 
proper transaction  ;  in  which  case  the  discovery  is  immaterial.^'    2  Anst.  504.-^l2.  Eifect 
0f  the  certificate  in  favour  of  third  persons,  though  avoided,  see  4  Ves.  40.  n. — 13.  Evidence 
may  be. given  to  defeat  the  certificate,  though  it  may  indirectly  have  the  effect  of  impeach- 
ing the  commission.     4  Esp.  43. — 14.  Where  a  certificate  was  signed  in  consequence  of 
money  eiven  to  a  creditor  by  a  friend  of  the  bankrupt,  but  without  his  consent  or  knowl- 
edge,  the  lord  chancellor,  upop  the  application  and  affidavit  of  the  bankrupt,  ordered  the 
certificate  to  be  cancelled,  that  he  micht  procure  a  new  certificate  sofiiciently  signed,  with- 
out the  signature  of  the  creditor  who  bad  received  the  money.    4  Mon.  Bl.  Laws,  App.  ZO  ; 
and  see  1  Bos.  &  Full.  95. 

,  (g)  1.  Bankrupt  is  chargeable  with  costs  in  case  of  fraud  and  misconduct.  3  V.  &  B. 
40.— 2.  Bankrupt  is  chargeable  with  costs  upon  presenting  a  third  petition,  after  two  eimilar 
.ones  dismissed.  2  Ves.  40.  But  order  restraining  the  presenting  of  any  more,  refused. 
Ibid. 

(//)  1.  The  general  rule  is,  that  the  petitioning  creditor,  not  the  solicitor  be  employs,  ia 

liable  to  the  messenger.     2  M.  &  S.  438.--2.  He  too  is  solely  liable.     1  Stark.  378 3.  An 

exception  to  this  rule  occurs  wbere  the  solicitor  agrees  to  work  the  commission  for  a  gross 
turn  ;  when  having  received  sufficient  to  cover  the  messenger^s  demand  he  is  liable  to  him 
as  for  money  had  and  received.    2  M.  Sc  S.  438 4.  Assignees   give  directions  to  the  attor- 
ney originally  employed,   to  sue  out  the   commission,    pointing  out  the  steps  he  is  to  take 
in  the  business.     They  are   personally  liable  for  his  bill,  as  upon  an  original  retainer.      I 
Stark.  278 — 6.  Th^  provisions  of  5  Geo.  2.   c.  30,  31.  45.  apply  only  to  the   allowance  to 
be  made  out  of  the  bankrupt's  estates,  and  do  not  affect  the  common  law  liabUity  of  the  aa- 
tignees.     Holt,  378.-6.  Costs   subsequent  to   tlie   choice   of  assignees,  to  be  taxed  by  a 
master.    St.  6  Geo.  2.  c.  30.  s*  45—7.  Chancellor  may  order  allowances,  made  by  com- 
missioners for  expences  of  commissioh,  to  be  taxed  by  a  master.    Cooke,  11.— .8.  Where 
the  assignees  continue  the   attorney  employed  by  the  petitioning   creditor,  the  attorney  ia 
bound  to  apply  money,  received  from  the  aesigiieefl,  ia  liqaidatioa,  ia  the  first  instance^  of* 
[♦167]                                                   -^11 


r*](D  41.)  When  the  commission  may  be  superseded. 

If  the  commission  of  bankruptcy  takes  e£fect,  and  all  the  creditors  who 
appear  have  a  aatiefactioDy  the  chancellor  bjr  their  assent  may  supersede  (^ 
it     2  C^.  Ch.  1 44.     Dub.  Sfa.  200. 


Jiif  daiflu  against  Die  petittoaiog  cr«dxtor.  15  East,  24$. — 9.  Of  adjuitinjr  the  eqoitabla 
fi(^U  b«twee»  the  attorney  to  the  commiMion  and  the  bankrupt.  See  1  Buck.  94>  37>— 
10.  The  BXiornej  it  reapooaihle  lor  comviiaaionen*  feet.  2  Rose,  342.  1  Mad.  50^— 11. 
Tke  joint  fiind  is  not  chai:^^^^^^  ^^f^  ^®  ^zpences  of  the  attorney,  incurred  by  conducting 
eiamioatioos,  &c.  before  icommisaioners,  for  joint  ctedlton  undej  a  separate  comxnisBioi^* 

1  Rose,  303.— 12.  A  solicitor  may  sue  an  assignee  for  business  done  noder  the  commiasion, 
althon^  his  btU  lias  not  be^a  taxed  by  a  master  oader  stat  5  Geo.  2.  c.  30.  s.  45.  1  Stazlc. 

{%)  1.  K  lyipinUsion  supersed^able  and  one  siip«rseded,  diatinffUiBhied,    1  V.  A;  B.  41. 

— 2.  The  yka-cfaaocellor  has  jurisdiction  to  grant  a  tuptrndtat.    %  Rose,  162. 235,  n.— 3. 

WiUi  one  ezceptioo,  a  suptr99d^at  is  discretional  ;  namely  in  the  case  provided  for  by  stat. 

b  Geo.  3.  c  30.  s.  24.     1  Rose,  380.     I  V.  &  p.  40.     19  Ves.  291.-4^  The  validity,  of  a 

commission^  at  law,  is  not  the  criterion  of  ivpsrsedeoi^  IV.  «  B.  54.'— 5*  A  commisslopi 
may  be  supported  on  an  act  of  bankruptcy,  intelligence  of  which  coald  not  h^re  reached 
London  on  the  day  the  commission  issued.  Stark.  507.— '6.  Super9tdta$^  from  the  proba^^ 
bility  that  the  party  is  not  irithin  the  bankrupt  laws,  refused,  in  the  case  of  a  scrivener. 

2  Rose,  59.— -7.  Commission  is  not  avoided  by  a  prior  act  of  bankruptcy,  previoua  to  p«« 
titioniag  creditor's  debt,  if  he  had  not  notice  when  the  debt  was  contracted.     Stat.  46  Geo* 
3.  c.  135.  s.  5.T— 4.  Nor  eyen  then  without  proof  that  a  petitioning  creditor's  debt  then  ex- 
isted.    \  Taunt.  71  .^-.9.  And  with  respect  to  the  bankrupt,  he  cannot  impeach  it  even  then* 
2  Ilose,a.    15  Ves.  6.  468. — 10.  iSiiftrtedeasy  from  the  9Lct  of  bankruptcy  not  aufficienUy 
a4>pesuing,  aqd.firom  a  farther  affidavit  ordered,  not  being  satis&ctory.     1  R.ose,  49. — 1|. 
StiperMdeof^  from  describing  a/em«  poverty  sole  trader,  as  a  widow,  refused.     1  Atk.  206.T- 
12.  Suptrttdau  will  be  granted  if  there  is  not  a  good  petitioning  creditor's  debt.  1  Atk.  146. 
1    Str.  653.    2Str.  899.     1  P.  Wms.259.    Mosely,  37.    Vide  1  Rose,  141.--I3.  Supern^ 
dems^  firom  not  inserting  barristers  in  country  commissions.     1  Rose,  58.— 14.  SuptrttdtOM 
as  being  the  CMnmtssion  of  the  bankrupt,  even  though  the  act  of  bankruptcy  was  not  con- 
certed.    1  Rose.  399. — 15*  Supertedeas^  as  having  been  issued  at  his  instigation,  refused* 
1  Bock,  248. — 16.  Formerly,  fraud  to  warrant  a  tuptrsedeas^  was  presumed  from  a  delay  of 
sia  months,     t  V.  &  B.  41 — 17.  But  it  is  not  presumable  from  debts  being  proved  by 
relations.     1  V.  U  6.  45. — 18.  Supentdeat^  as  concerted,  even  though  carriied  on  bma 
/dc      1  Rose,  87.— .19.  And  even  though  it  be  for  the  benefit   of  creditors.     1   Budc, 

257.— SO.  Sivp€T9€dtai  as  concerted  will  be  with  costs.  1  Mad.  250. — 2U  Of  solicitor  and 
petitioning  creditor.  1  Buck,  77. — 22.  Suspicion  that  commission  is  concerted,  is  not  ^ 
soAcient  ground  for  a  mpersedeas*  16  Ves.  161.— 23.  Those  who  are  privy  to  a  concert*- 
ed  act  of  bankruptcy,  cannot  take  advantage  pf  it;  those,  therefore,  who  are  privy  to  a 
deed  whereby  a  trader  assigns  all  his  effecU.  2  T.  ^.  594,  n.  (a).  Ibid,  595,  (b).— 24. 
Aeott,  thoee  not  privy.  16  Ves.  145.— 25.  Superaedea.^^  as  issued  to  work  a  dissolution 
ef  partnenhip.  1  Rose,  151.— 26.  Supersedeas^  as  issued  to  for^  a  compromise,  i 
Rose,  SOS.— 27.  SupeUtdests^  as  issued  to  determJae  a  lease.  2  Rosei  484.-^-48. 
Sftpusedtds^  as  issued  to  defeat  an  execution,  will  be  refused.  14  Ves.  209.  1| 
Ves.  541.  1  V.  ft  B.  45.  1  B.  &  P.  369.— 29.  iSuf^erjedeo^  to  protect  the  bankrupt  froail 
presecution,  will  be  granted  where  the  neglecUng  to  surrender  has  been  through  ig« 
norance,  accident,  or  mistake*  1  Atk.  222.  1  Rose,  55.  18  Ves.  18.—^.  A  Commis- 
sion taken  out   fraudulently  or  vezatiously  is   supersodeable.     1    Atk*   218.     13    Ves* 

62.  67.     14  Ves.  209 31.  And,  at  aU  events,   it  will  not,  where  oppressive,  be  aided, 

{*]biift  its  validity  will  be  strictly  scrutinized..  1  Rose,  147.— 32.  Supersedms^  from  the 
act  of  bankruptcy  being  stale  and  notorious,  the  creditor  interested,  and  the  debt  disput- 
ed. 4  Ves.  168. — 33.  Ihipatsedeas^  upon  the  ground  that  part  of  the  property  will  cover 
aBdesaands.     1  V.  ft  B.  211.— 34.  ihtpersedeas^  from  commission  being  too  distant  fnmi 

creditors,  ivfased.    2  Mad.   141 35.  Supersedeas^  upon  consent  of  petitioning  creditor* 

J  V.  ft  B.  348 36.  The  bankrupt's  paying,  satisfying,  or  securing  petitioning  creditor's 

debt,  whei«by  he  has  privately  more  in  the  pound  for  it,  than  other  creditors  have  for  thear 
debts;  renders  the  commission  supersedeaUe.  Stat.  5  Geo.  2.  c.  30.  s.  24 — 37.  But  sic- 
persed€St9  apon  this  grouad  will  not  be  granted  to  the  bankrupt.  15  Ves.  464. ;  but  aee  t 
Maal.  65 38.  Supersedeas^  without  leave,  by  the  creditor,  upon  receiving  hia  debt,  im- 
proper "  and  he  wiU  be  ordered  to  refund.  1  Vea.  jun,  157.— 39.  Commission  u  supersede- 
alrie  at  any  time  after  the  first  meeting,  upon  consent  of  all  who  have  proved.  >  J  "^; 
4ia  — .40,  Order  relative  to  iupersedeas^  wiUi  consent.    21st  Aug.  1818.    8  Mad.  392,    I 
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Buck.  281.— ^1,  To  an  mmicable  iupertedtas^  content  of  all  is  Mtiuislto.    Vide  2  Vei.  49. 
8  Ves.  633.     19  Ves.  204. — 42.  And  tupeutdeas  upon  certiiicate  of  those  who  hare  pror- 
0d  will  be  stayed,  that  no  one  who  requested  them  not  to  certify  may.  prore.     I  Atk.  134. 
—43.  A  commission  upon  a  trading  during  coverture  will  be  superseded,    ft  Bro.  266.— 
44.  So  upon  a  trading  during  infancy.     14  Ves.  603.     I   Atk.  146.— 46.  Super ntdtat  from 
infancy  refused,  under  circumstances.     16  Ves.  266.-46.  A  commission  inralid  may  be 
■upported  upon  any  other  act.     1  Buck.'  233.—- 47.  Thus,  a  commission  invalid  from   the 
act  being  concerted.     7  Ves.  303.     16  Ves.  148.     1  V.  &  B.  62.-48.  Though  subsequent 
to  the  affidavit  of  belief     1  V.  &  B.  66. — 49.  General  order  of  26th  Jan.. 1793,  respect- 
ing tupersedeas  from  delay.     2  Ves.  190.     Supra,  Div.  13.     2  P.  Wms.  645.    2  Rose,  454. 
—50.  Coi>strnction  of  the  order.     Cooper,  227.-.-61.  Upon  supersedeas  for  this  cause,  the 
bond  will  not  be  assigned.     1  Rote,  454. — 52.  Supersedeas  after  acquiescence,  if  conside- 
rable, will  be  refused,  without  a  trial  at  law.     15  Ves.  464. — 53.  Supersedeas^  even  after 
certificate,  will  be  granted,  but  only  for  fraud,  unless  the  invalidity  is  apparent  upon  the 
proceedings.     1  Buck,  75.     Cox,  227. — ^54.  Supersedeas  upon  an  objection  to  the  trading, 
mnd  that  debtors  upon  that  ground  refused  to  pay,  refneed.    2  Rose,  324.-^6.  And  it  will 
be  refused  upon  a  stale  application.     14  Ves.  602.     1  Buck,  68.— -56.  A  commission,  other- 
vise  supersedeable,  upheld    in  fkvonr  of  purchasers.     10  Ves.  104.— 57.  Bankrupt    in  a 
•ituation  to  try,  will  be  left  to  his  action,  and  conditioned  as  to  the  time  of  trial.     1  Buck, 
220.— 68.  Strictly,  a  second  commission  aigainst  an  uncertificated  bankrupt  is  void.     15  Ves. 
114.     1  V.  &  B.  60.    3  V.  ft  B.  99.     15  Ves.  639.    Cowp.  B23.    Cooke,  9 — 69.  But  for 
this  the  first  must  be  a  commission  in  legal  operation.     1  GLose,  134.— 60.  It  is,  however^  in 
this,  as  in  all  other  cases,  discretional  with  the  chancellor  to  supersede  it  or  not.     16  Ves. 
472      15  Ves.  639.— 61.  And  the  rule  is,  to  support  that  commission  which  will  do  the 
ttio»t  justice,  and  supersede   the  other.     1  V.  &  B.  163.    3  V.  ft  B.  97. — 62.  Supersedeas 
of  a  commission  against  an  uncertificated  bankrupt,  refused  with  costs,  he  having  long  been 
|>ennittcd  to  trade.     16  Ves*  16.^-63.  So,  likewise,  where  the  creditors  under  the  first  had 
•igned  the  certificate,  and  long  acquiesced  under  the  second.     1  Atk.  262.-64.  Whore  a 
commifttion  is  sued  against  an  uncertificated  bsmkrupt,  who  had  long  been  permitted  to 
trade,  it  thc^  assignees  under  the  second,  olTer  to  pay  the   creditors  under  the  first,  S0#.  in 
the  pound,  and  all  the  coaits,  the  first  will  instantly  be  suspended.     2  Ves.  67. — 65.  A  se- 
parate commission  never  opened  does  not  invalidate  a  subsequent  joint  one.    2  Rose,  432. 
—66.  Aud  in  practice,  joint  commissions  are  taken  out  after  the  parties  have  been  de- 
clared bankrupts  under  separate  commissions.     Cooke«  9.— >67.  A  third  commission   is  va- 
lid, notwithstanding  the  second  has  not  paid  I6#.  in  the  pound.     2  Rose,  172. — 68.  A  sepa- 
rate, (hough  prior,  will  be  superseded  in  favour  of  a  joint  commission,  unless  there  is  a 
•ufficit^nt  reason  to  the  contrary.     2  Rose,  26.     Cox,  397.     1  V.  ft  B.   163.     16  Ves.    236. 
•»69.  'lliat  a  separate  creditor  to  a  great  amount  will  thereby  be  prevented  voting  in  the 
choice  of  assignees,   is  not  a  sufficient  reason  against  it.     2  Rose,  26. — ^70.  But  length  of 
time,  and  certificate  obtained  under  a  separate  commission,  is.     1  Rose,  89.     17  Ves.  403. 
«^*7I.  As  is  likewise  the  circumstance  of  the  bankrupt's  having  committed  felony  by  not 
surrendering  under  a  separate  commission.     2  Rose,  378. — ^72.  Supersedeas  of  a    separate 
in  tavourof  a  joint  commission,  will  be  refused,  where  the  joint  cannot  be  sustained.     1 
Mad.  72.— *73.  Upon  superseding  a  separate  in  favour  of  a  subsequent  joint  commission, 
taken  out  by  joint  and  several  creditors,  the  petitioning  creditor  under  the  former  will 
have  his  costs,  il  acting  kona  Jids  ;  and  all  his  rights  as  a  joint  and  reveral  creditor,  to 
prove  and  elect  between  joint  and  separate  estates,  will  be  secured   to  him.     1    V.   ft 
Is.   60 — 74.    Joint  commission   superseded   upon    petition    of  assignees   mider  separate 
con) mission,  frem  infancy  of  one  partner.     Ves.  601.— 75.    Supersedeas  of  a  joint,  [*] is- 
sued pendii^g  a  separate  commission  in  Ireland,  refused.     2  Rose,  164.  3  V  ft  B.  94. — ^76. 
Suptrsfdtas  of  a  commission  issued  pending  an  analasous  proceeding  abroad,  refused.     3 
V*.  ^  K    f^.— 77.  dealing  the  commission  is  a  preUmmary  to  a  supetsedeas.     2  V.  ft  B. 
255 — 78.  Adjudication  of  bankruptcy,  a  preliminary  to  a  sfuperaedeaa.     I   Rose,  150.— 
79.  Surrender,  a   preUminary  to  a  supersedeas,     8   Ves.  3*28.     11  Ves.  409.     17  Ves.  4g. 
1  Alad.  7^ — 79.   But  dispensed  with,   under  circumstances      1    Rose,  228. — 80.  Bank- 
rapt  may  petition   for  a  ^uper^edeus   whilst   under  conkanifement.     ]   Rose,  60      18  Vet. 
^'9.  accoTKl.     17  Ves.  47.  contra.— 81.  The  plaintiff  in  an  action  in  whicii  his  attorney^ 
the  bankrvpt»  had  been  attached  for  not  potting  in  bail  pursuant  to  his  undertaking,  has  a 
tufficient  iutvrest  to  petition   for  a  ^upertfrfee.,.     Cok,  453. — 82.  A  creditor  by  proTtng  is 
n^>t  incapacitated   from  petition iu^   for  a  superttdeas,    2   Roee,   61.— 4)3.  One   who  has 

neither  proved  nor  sworn   to  a  del>t  in  support  of  his   petitiosi,  is.     2  Mad.  881 &4.  A 

Cteditor,  privy  to  a  composition  with  the  petitioning  creditor,  asay  neTettheless  petition  aposi 

that  ground.     1  Buck,  19 ^o.  Upon  ^iuperaedtax  tor  an  ioforaality  in  relation  to  petition- 

iug  crediLVs  debt,  with  no  doobt  as  to  the  bankruptcy,  the  costs  of  the  guper^edemA  only 
will  be  allowed.  ^««<,  had  the  bankruptcy  not  been  so  clear.  1  Atk  100. — 86.  Up- 
on a  bankruptcy,  before  hearing,  the  asMcneVs  must  present  a  Mpplemental  petition.  1 
Buck,  99.«..87.  A  bankrapt  pre«ent9  a  petition  to  supersede  his  commissioD,  and  tbea  die« 
b«Ub«e  the  laa  meeting  ol  the  co2unissi\Hiers  wiiho«ii  having  surrendered  himself.     The 


S^Utioo  is  revived  by  ho  pernmal  n^preseatative  ;  the,  commiesMw  erdefed  to  be  svp^Th 
t*l70J 
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[*]Though  it  be  within  four  months,  and  there  are  other  creditors  who 
woald  afterwards  appear.     Semb.  2  Ca.  Ch.  144.  191. 

So,  if  the  creditors  who  petition  pray  that  it  be  superseded,  it  shall 
be  superseded  within  the  four  months,  though  there  are  other  creditors 
irho  afterwards  pray  a  commission.     R.  1  Ver.  208. 

T|iough  the  creditors,  T^ho  had  petitioned,  compound  with  the  heir, 
the  bankrupt  himself  being  dead.     1  Ver.  209. 

So  the  commission  abates  by  the  death  of  the  king.     2  Ca.  Ch.  192. 

So,  if  all  the  commissioners  die,  except  two,  where  the  commission 
is  to  three  or  more,  there  shall  be  a  new  commission. 

But  if  a  flapersedeas  be  granted  by  surprise,  it  may  be  dischaiged. 
R.2  Ch.  Cba*  144. 

seded*     1  Buck.  S35.— 88.  Upon  the  bankrupt  petitioning  for  a  tuperaedtaa  apon  an  af- 
fidavit deojin^  an  act  of  bankruptcy  ;  though  there  be  no  counter  affidayit,  or  notice  that 
proceedings  voold  be  produced,  the  court  will  inspect  them,  to  tee  if  there  is  an  act.  1  Mad. 
d*.4.->89.  Petition  to  supersede  a  comaiission    of  bankruptcy,    and  stay   the  certificate, 
dismissed  for  want  of  proof  of  collusion  ;  but,  in  a  suspicions  case,  without  costs.   1  V.  &  B. 
4S — 90.  Suptrntdeaa  upon  a  general  denial  of  bankrupt,  refused    it  should  be  specific  to 
the  facts  charged.     1  Atk.  240. — 91.  Petition  for  a  Bupertedea^  made  before  any  meeting, 
upon  affidavit  denying  (he  essentials  of  bankruptcy,  refused  ;  as  likewise  an  issue.    7  Ves. 
403. — 92.  If  it  appear  by  the   petition  of  a  creditor  to   supersede   a  commission,  that  an 
action  is  co'mmenced  to  try  its  validity,  the  court  will  not  supersede  the  commission  till  * 
the  event  of  the  trial  is  known.     1  Buck,  230. — 93.  Where  a  bankrupt  has,  in  an  action 
agadnst  his  assignees,  established  that  there  was  no  act  of  bankruptcy,  the  court  will  not^ 
unless  under  very  special  circumftances,  delay   superseding   the   commission  till    after 
another  trial.     It  u  not  a  sufficient  ground  that  the   assignees  have  evidence  to  support 
the  commission,  which  they  were  prevented  from    producing  by   surprise.     1  ftose,  61. 
—-94.  If  a  commission  is  tsiken  out  upon  an   act  proved,    at  the   trial   of   an  issue ,   to 
bavn  been  concerted    with   the    petitioning   creditor   and    the    solicitor,    the  court  will 
npersede  it,  and  will  not  direct  another  issue  to  try  the  validity  of  the  commission,  with* 
liberty  to  prove  other  acts.     I  Buck,   77 — 95.  Supemedeas^  with  leave  to  sue  out  another 
commission,  refused,  where  the  commission  had  been  kept  unexecuted  pending  an  arrange- 
ment for  a  composition ;  and  petition  was  for  leave  to  proceed,  or  to  supersede,  &c.     1 
Rose,  332. — 96.  Proceedings  under  a  commission  superseded,  made  available  under  anoth- 
•x^inacase   where   two  commissions  had  issued.     17  Ves.  212. — 97.  An  order  for  a  «t(- 
ptTAtdta^  has  no  operation.     6  Ves.   434. — 98.  The  eficct  of  a    uperxedea     is,  that  all 
&U<  with  it.     IV.Sl  B.  66. — 99.  Hence  it  divests  the  estates  from  the  assignees.     1  Buck, 
^02,  n. — 100.  A  creditor,  by  proving,  does  not  even  prima  facie  admit  the  validity  of  the 
commission;  mnch less  does  he  estop  himself  disputmg  it.     16  East,    191.     1  N.  R.  263. 
1  Esp.  IG^.— 101.  But  the  petitioning  creditor  is  pledged  to  its  validity,  even  where,  when 
>i>^  by  the  assignees,  it  it  apparent  that  his  debt  is  not  of  the  requisite  amount.     1  Moore, 
900.-..  102.  And  an  assignee  who  has  proved,  and  to  whom  it  is,  in  equity,  put  to  admit  the 
commission  or  not,  by   disputing  it  sacrifices  his  proof.     1  Rose,  393. — 103.     Acquiescence 
for  seven  years ;  ejectment  by  bankrupt,  instigated  by  petitioning  and  another  creditor,  for 
Premises  sold  under  the  commission,  restrained.    1  Buck,  90— 104.    Although  the  requisites 
fotnstain  the  commission  appear  on  the  proceedings  to  be  established,  yet  if  the  court  be 
■fttitfied,  on  affidarit  of. their  insufficiency,  it  wUl  supersede  the  commission  without  an  issue. 
S  Rote,  234*  235. — 105.  Though^  the  petitioning  creditor  desires  an  issue  or  an  action.     1 


■entto  an  issue.     I  Atk.  2 17 107.  Especially  if  the  bankrupt  is  abroad.     1  Atk.  193.^ 

108.  And  where  he  had  surrendered  and  acquiesced,  for  a  year  and  a  half  ;   chancellor  re* 
fiising  an  issue,  left  him  to  bis  action.      1  Atk.  102. — 109.  Affidaviu  that  merely  state 
hearsay  and  belief  as  to  a  commission  being  concerted,  are  not  alone  sufficient  to  induce 
the  court  to  direct  an  issue  ;  but  if  they  are  corroborated  by  circumstances  of  suspicion 
attending  ih6   case,  an   issue  will  be   directed.     1  Buck,  247. — 110.  Issue  directed,  in 
praference  to  leaving  the  bankrupt  to  his  action,  when  the  conunissioncrs  have  not  had  the 
cifcomsfancee   of  trading,   &c.  iully  before   them.     The  proceedings  in  the  mean  time 
n§pendedf  apoc  the  doubt  as  to  the  bankruptcy.     1  Rose,  373. — 111.  A  separate  commis- 
sion of  bankrupt  issued  against  A.,  who  was  one  of  three  partners,  under  which  he  obtained 
his  certificate.     A  joint  commission  afterwards  issued  against  the  three.     On  an  appH^^'J*^ 
to  rapened*  <*»•  leparate  ocsmmiatipn,  a^d  an  aUogation  that  the  certificate  was  not  fiurly 
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["^jSoy  if  ibe  conaipissioQ  abate,  or  be  superseded  to  tbe  predjudice  pf  ^cy 
creditors,  a  new  comipissioa  may  be  granted.     R.  2  Ca.  Cb.  193. 
"*    If  a  new  comniission  be  granted,  tbe  new  ci9mmission^rs  sball  pro^ 
ceed  where  the  old  ended.     2  Ca.  Cb.  193.  {k) 

■  ■■■  ■  I  ■■■!  I  ■■.iji  ■       I— ^^y>i» 

obtained,  the  court  will  direct  an  inqairy  into  the  circamstances  uuder  which  the  oertitl* 
cate  was  obtained.    Cox,   193. — 113.  Where  the  court  directs  Enaction  to  be  brougbt 
to  try  the  bankruptcy,  it  suspends,  in  the  mean  timei  the  proceedings  voder  the  canunia- 
sion ;  but  if  the  action  establishes  the  bankruptcy,  it  will  not,  without  special  ground, 
allow  a  longer  suspension  ;  nor  is  it  a  sufficient  ground,  that  the  bankrupt  is  about  to  bring 
another  action,   and  therein  to  put  his  objection  to  the  conunission   upon  the  record,    ia 
order  to  carry  it,  by  writ  of  error,  to  tbe  housA  of  lords.    S  Aose,  i.*-U3.  Upon  aa  order 
to  proceed  upon  two  issues  to  try  the  validity   of  the  commission,  tl^e  plaintiff  to  gkv^^ 
notice  in  writing  to  the  bankxupt  of  the  acts  intended  to  be  relied  on  at  the  trial.    Held, 
that  tbe  petitioner  in  his  notice  must  specify  the  acts  relied  on,  the  times  when  they  were 
committed,  and   the  witnesses  who  will   be  called  to  prove  them.     I  Buck,  137.?— 114. 
Payment  to  creditors  under  the  commission,  a  ground  for  staying  it,  if  funds  proposed  ar|» 
fully  and  immediately   applicable.    2  Rose,    1*— 115.  Separate  commission   impounded, 
sales  having  taken  place.     1   Rose,  416.— 116.  Comjni&sion  not  opened  refused   to   b^ 
stayed  upon  the  allegation  of  no  petitioning  creditor's  debt.     17  Ves.  512. — 117.  Proceed- 
ings in  actions  disputing  its  validity  regulated.    2  Rose,  340. — 1 18.  The  management  of  a 
suit  disputing  the  validity  of  the  commission,  was  given  to  the  petitioning  creditor ;  with 
indemnification  to  tbe   assignee     S  Rose,  6.<— 119.  Upon  death  of  bankrupt,  before   ad* 
judication  of  bankruptcy,  the  commission  cannot  proceed.     2  V.  ^  B.   S9.---l^.  Secus^if 
commissioners  have  desdt  in  it  previous  to  the  death,     ^tat.  1  Jac.  1.  c    15.  s.  17. — ISl. 
The  having  surrendered  before,   is  not  essential.     15  Ves.  494. — 122.  Commissions  not  te 
abate  by  ue  de^th  of  the  king.     Stat.  5  Geo.  2.   c.  30.  s.  44. — 123.  The  commivsioaeni 
may  proceed  under  the  commission,  when  the  bankrupt,  by  fraud,  makes  himself  account- 
suit  to  the   king.     Stat.  21  Jac.  1.  c.  19.  s.   10.— 124.  Delaying  the  execution  of  the  cons- 
mission,   with  a   view  to   another  arrangement,  is  an   abuse.    6  Ves.  434.^—125.  Upon  a 
malicious  commission  the  remedies  are,  an  order  by  chancellor  of  a  specific  sum  by  way 

of  damages.     1  Atk.  144.    7  T.  R.  300 126.  An  assignment  of  the    bond.    Ibid.— -127. 

Or  an  action  upon  the  case.  2  Wils.  145.  3  Burr.  1418.  1  Blk.  427.  8  Rep.  121.  14 
Ves.  600.  11  Ves.  415.— 128.  Upon  a  supersedtaa  the  attorney  is  not  chargeable  with 
costs,  unless  guilty  of  an  abuse  amounting  to  contempt;  which  charge  having  denied, 
creditor  was  left  to  his  action.  13  Ves.  67.-— 129.  Or  unless  the  conunission  Is  fraudulent* 
14  Ves.  209. — 130.  He  is  chargeable  with  costs  for  obtaining  docket'by  a  false  description, 
poolrary  to  Lord  Rosslyn^s  order  relative  to  inserting  barristers  In  country  commissions, 
13  Ves.  62.— 131.  He  is  chargeable  with  messenger^s  fees,  and  the  costs  of  a  suit  brought 
against  him  for  acting  under  the  commission,  where  the  peiitioning  cro4itor  had  absconded. 
12  Ves.  349. — 132.  Renewed  commission  on  the  petition  of  a  creditor,  the  bankrupt,  the 
commissioners  and  the  assignees  being  dead.  1  Buck,  134.— 133.  The  commissionort 
under  a  renewed  commission,  f>ro.ceod  ffom  ths^  stage  which  was  la(t  incomplete  by  tl^^Q 
former.    Cooke,  12, 

(k)  The  following  additional  divisions  may  be  snbjoined  : 

(E)  Evidence,  p  172. 

(F)  Juritdiciion*  p.  174. 

(G)  Partners,  p.  174. 
(H)  PetUien.  p.  180. 

(I)  Jietioiu  and  Pleadings  arising  out  o/ortihwctted  wUk  bantrufiM^,  p.  I€4<, 

(K)  Proceedings,,  p.  186. 

(L)  Docttments,  p.  187. 

(M)  SaU,  p.  187. 

vN)  yoid  7^ansaeiions.  p.  188. 

CO)  fVife  and  Children,  p.  192. 

(P)  SurpUis»  p.  196. 

(Q^  Messenger,  p.  197. 

(R)  Reference  to  Master,  p.  197, 

(S)  Issues,  p.  197. 

<'l)67o/u/e*.p.  197. 

{U)  ^uceUaneovLS.  p.  198. 

(£)  Evidence,  (;pide  supra.) 
.1 .  In  an  ^tictn  by  the  assignees,  it  is  necessary  to  prove  the  bai^mipt  to  be  a  trader, 
the  fkct  of  bankruptcy,  the  petitioning  creditor's  debt,  the  commission,  the  assignment,   and 
jifQpuiy  m  jbbe  toA)^m>t    Boll.  N.  P.  37.^|.  }t has. J^efa  nO^^  M  nin  priw,  <m  the  tii^ 
1*172] 
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*ra  pleSi  of  banlcmptcy,  (liftt  upon  the  production  (if  (he  cdrtificate,  the  time  of  the  hftnk- 
rapCcj  is  preBumptiTely  proved  to  be  on  the  day  of  the  date  of  the  commission,  ai  it  appears 
Ja  the  certificate.     And  that  the  time  of  the  act  of  bankruptcy  is  presumptively  prcHred,  by 
l!ie  act  of  bankruptcy  upon  which  the  commission  issued,  as  it  appeared  upon  the  production 
of  the  proceedings  on  the  trial.     5  Esp.  Cas.  90.T-3*  The  commission  is  prored  by  its  pro- 
dudioD,  with  the  petition  upon  which  it  was  {^nted.     B.   N.  P.  37.    5  Taunt.  88.«— 4»  A 
bankrupt  cannot  aispute  the    yaltdity  of  the  commission  under  which  he  has  obtained 
Bh  certificate  ;  as  against  himself,  therefore,  its  validity  is  established  by  producing  the 
egmiission  Hself)  and  the  proceedings  under  it,  and  proof  of  his  submission*  6  T.  R.  655.*^* 
S.  The  assignmeBt  is  established  by  its  production,  and  proof  of  its  execution  by  the  commit 
!AoB.    B.  N.  p.  4!.— 6.   An  assignment  is,  by  the  practice  of  the  K.   B.,  admitted  without 
proof,  unless  particular  reasons  oppose.     5  Taunt.  89.-7.  Upon  an  issue  on  a  ploa  of 
payment  of  a  debt  on  bond,  at  the  suit  of  the  assigneOs  of  the  obligee,  the  assignment  is  ad- 
nittsd.     I  Stack.  76.— .$•  Certificate  may  be  entered  of  record,  and  the  record   giren  in 
eridebce.    Stat.  &  Geo.  t.  c.  30.  s.  41.-^.  The  certiflcatn  of  the  bankrupt's  conformity, 
with  its  allowance,  is  sufficient  evidence  of  the  trading,  baakraptcy,  commiesion,  and  other 
proceedings,  pfecedent  to  certificate  obtained.  Stat.  6  Geo*  3.  c  SM).  s.  7.-— 10.  The  certifi- 
tatemusibe  produced,  unless  it  be  in  the  hands  of  the  opposite  party  ;  in  which  case,  after 
notice,  secondary eTidence  may  be  giren.     4  Campb.  sb^-— It.  Where  a  defendant  sets 
up  a  certiScate,  and  the  plaintiiT  contends  that  the  bankruptcy  relied  on  is  a  second  bank- 
ruptcy, onder  which  the  defendant  has  not  paid  159.  in  the  pound,  the  plain!  iff  must  prore  a 
certificate  obtaioed.    But  the  production  of  the  proceedings  under  the  former  commission, 
whereia  the  surrender  and  last  examination  are  stated,  is  sufilcient  evidence  of  such  former 
conmissioa.  3  Esp.  195.  S.  P.     5  T.  R.  055,^^12.  To  prote  that  defendant  has  been  before 
discharged,  it  is  sufficient,  after  notice  to  produce  the  former  certificate,  that  the  solicitor  un« 
derthe  eoumiissien  states  that  he  was  employed  by  defendant  to  obtain  the  certificate,  and 
Aat,  from  the  entries  in  his  books,  he  has  no  doubt  it  was  allowed.     3  Campb.  499. — 13. 
Evidence  in  support  of  a  petition  founded  upon  fraudulent  misrepresentation.     See  3  V.  He 
B.  lOS.— 14.  Commission  and  proceedings  are  not  eridenoe  to  prove  imact  of  bankruptcy, 
to  defeat  a  conveyance..  S  Rose,  364.— 15.  (n  an  action  for  a  creditor*s  share  (speaking as 
w^n  such  was  maintainable,)  under  an  order  for  a  dividend,  the  proceedings  under  the 
oomaissibn  are  conclusive  evidence  of  the  debt.     I>ougI.  407.-^16.  The  circumstance  of 
the  certificate  having  been  prepared  before  the  issuing  of  the  commission,  seems  to  bo  evi- 
dence tiiat  the  commission  is  fraudulent.     1 1  Ves.  4l2. — 17.  Previous  agreement  between 
petitioning  creditor  and   a  relation  of  the  bankrupt,  to  guarantee  a  certain  dividend, 
1^*] if  he  win  petition,  is  evidence  of  a  concerted  commission.     4  Taunt.   117. — 18.  Proof 
of  an  antecedent  act  of  bankruptcy,  and  of  a  debt  upon  which  a  commission  might  have  is- 
soed,  was  ruled  to  be  sufficient  to  support  an  ejectment  on  the   demise  of  the  bankrupt, 
against  the  assignees.     2  Esp.  595. — 19.  In  an  action  for  maliciously  suing  out  a  commis- 
sioB,  to  sustain  an  allegation  that  commission  was  duly  superseded,  a  writ  of  tuptrsedeas 
undsT  the  great  seal  m  ust  be  produced  ;  nor  will  the  production  of  an  order  for  a  tu^rttdtat 
do.     3  Camp.  00.— 20.  But  in  trover  against  a  sheriff,  or  the  party  suing  out  execution  af- 
ter an  2Lct  of  bankruptcy,  the  assignees  need  not  prove  an  actual  demand,  because  the  pro- 
])erty  being  vested  in  the  assignees  from  the  time  of  the  bankruptcy,  the  execution  is  tor^ 
tioos.     Bull.  N.  P.  41. — SI.  It  lies  on  the  defendant  to  prove  that  he  has  paid  15#.  in  the 
pound  under  the  second  commission.     3  Esp.    19q.^*22.  Concealment  of  effects  to  the  va- 
lue of  \0l.  seems  to  be  evidence  that  certificate  was  obtained  by  fraud.     Dougl.  216,-* 
S3.  If  a  (MUikrupt  promises  to  pay  when  he  is  able,  semble,  creditor  must,  to  recover,  prove 
his  ability.     2  H.  B.  1 16.<— 24.  In  an  action  against  one  assignee  for  contribution  at  the  suit 
of  a  co-assignee,  who  has  been  compelled  to  pay  the  charges  of  the  messenger  under  the 
bankroptcy,  it  need  not  be  proved  that  the  defendant  has  in  his  hands   any  funds  from  the 
bankrupt's  estate.     Holt,  245. — 25.  In  an  action  by  assignees,  defendant  cannot  establish 
a  pleaof  set-off  by  merely  proving  that  his  cross  demand  has  been  allowed  by  the  commis- 
sioners.   3  Camp.  279.— >2d.  Semble,  that  on  an  indictment  for  perjury  by  a  bankrupt,  in 
passing  his  last  examination,  it  is  necessary  to  go  into  strict  proof  of  the  backruptcy.     3 
Camp.  96.-^27.  A  bankrupt  cannot  be  a  witness  to  prove   property  in  himself,  or  a  debt 
due  to  his  estate,  unless  he  ha?  obtained  his  certificate,  and  given  a  release  to  the  assi^ees 
of  his  share  in  the  surplus  and  the  dividends ;  for  he  is  interested  to  enlarge  the  fund.  But  he 
may  be  evidence  against  the  a^sigaoes,  to  prove  property  in,  or  a  debt  due  to  another  ;  for 
it  is  against  his  interest  to  diminish  the  fund.     Bull.  N.  P.  41.     Cowp.  70. — 28.  A  bankrupt, 
who  has  obtained  his  certificate  under  a  second  commission,  even  with  a  release,  is  not  a 
cempetent  witness  to  enlarge  the  fund  ;  for  in  the  event  of  his  not  paving  15#.  in  the  pound 
under  the  second  commission,  his  future   effects  are  liable.     Feake  N.  P.  3.     E^p.  592,  S« 
C — ^29.  In  a  qui  tarn  action  on  the  statute  of  usury  against  the  assignee  of  a  bankrupt,  for 
Cakiog  Qsorious   interest  on  a  loan  of  money  to  the  bankrupt  before  his  bankruptcy,  the 
hankropt  was  offered  as  a  witness,  but  had  not  obtained  his  certificate,  and  although  bo  of- 
fered to  release ,  the  court  held  that  he  could  not  be  examined;  for,  notwith9tan<1in<(  the 
de/esdant  had  proved  his  debt  under   the   commission,   which  he   might  do  for  the  very 
purpose  of  preventing  a  certificate^  that  was  no  objection  to  his  bringing  an  action  at  law, 
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Und  arresting  tbc  bankrupt  for  the  whole  debt  2  T.  R.  196.  By  stat.  49  Cko.  9.  c.  121^ 
s.  14.  proving  or  claim  ini^  a  debt  nnder  a  commission,  is  made  an  election  to  como  under  the 
commission. — 30.  A  bankrupt,  having  obtained  his  certificate  under  a  joint  commission 
against  himself  and  another,  is  not  competent  to  prove  that  they  vrere  partners ;  or  that 
they  were  jointly  indebted  to  the  petitioning  creditor  $  or  that  his  partner  was  a  bankrupt. 
2  H.  Bl.  279. — 31.  If  the  bankrupt  give  a  general  release  to  his  assignees,  it  is  sufficient; 
as  it  dipchargcs  him  from  receiving  any  sum  of  money  from  the  assignees,  cited  2  T.  R.  497. 
—32.  In  an  action  against  two  defendants,  where  one  pleads  his  bankruptcy,  and  the  other 
the  general  issue,  the  certificate  of  the  bankrupt  cannot  be  produced  by  the  other  defend- 
ant, so  as  to  enable  him  to  call  the  bankrupt  as  a  witness.  3  Camp.  283.-33.  Where  a 
bankrupt  had  obtained  his  certificate,  and  received  hb  allowance,  the  court  suiTered  his 
evidence  to  be  read ;  for  he  is  not  bound  to  refund.  1  Bro.  269.-»34.  ExamioatioD  of  bank- 
rupt, when  taken,  not  under  his  own  but  another  commission^  is  not  evidence  upon  peti- 
tion to  expunge  proofs.  2  Rose,  5 1 . — 35.  Creditors  being  obviously  interested  in  the  in- 
crease of  the  bankrupt's  property,  cannot,  during  the  continuance  of  that  interest,  be  ad- 
mitted witnesses  to  support  the  commission,  or  to  enlai^e  the  divisible   fund.     2  Vin.  1 1  — 

36.  Creditors,  therefore,  cannot  prove  the  act  of  bankruptcy.     Peake^s  Cases,  80,  supra— 

37.  But  if  a  creditor  release  his  debt  to  the  assignees,  without  executing  a  release  to  the 
bankrupt,  he  is  competent.     Cas.  Temp.  Hardw.  267.-38.  And  if  a  creditor  has  sold  his 
chance  of  recovering  a  debt,  and  his  interest  is  thereby  removed,  he  is  competent  to  prove" 
the  petitioning  creditor's  debt  in  an  action  by  the  assignees.     Blk.  1273.— .^9.  And  it   has 
been  held^  that  a  creditor  who  has  not  proved  his  debt  under  a  commission,  is  a  competent 
witness  to  support  the  commission,  but  not  to  increase  the  fund  out  of  which  he  may  receive 
a  dividend.     2  Camp.  Rep.  300  ;  and  see  1  Taunt  Rep.  71 :  sed  vide  supra — 40.  Upon 
an  issue  out  of  chancery,  to  try  whether  a  bankrupt  had    lost  money  by  gaming,  it   was 
held,  that  a  creditor  of  the  bankrupt  could  not'  be  examined  as  a  witness  to  prove  the    fact 
of  his  having  so  lost    money  ;  for  he   thereby  increased  the  divisible  fund  by  depriving 
[*]him  of  his  allowance.     1  Str.  507.^-41    Defendant's  examination  before  the  commission- 
ers may  be  used  to  shew,  that  by  his  own  confession,  he  had  concealed  property  of   the 
bankrupt.     1  Camp*  90>— -42.  And  in '  an  action  by  assignees  against  an  auctioneer,   the 
production  of  the  auctioneer's  catalogue,  stating  the  goods  in  question  to  be  ^^  the  property 
of  the  bankrupt,''  was  held  to  supersede  the  necessity  of  going  through  the  proofs  in  support 
of  the  commission.     3  £^p.  Rep.  340.— 43.  Where  a  bill   was  brought  by  assignees,  to  set 
aside  a  fraudulent  assignment  of  an  annuity  made  by  the  bankrupt,  the  court  refused  to 
suffer  the  examinations  of  the  defendant's  attorney,  taken  before  the  commissioners,  to  be 
read,  as  he  i\as  not  examined  in  chief  in  the  cause.     But  the  defendant  having  by  hie  an- 
swer set  up  a  different  right  to  the  annuity  than  that  in  examinations  before  the  commis- 
sioners, the  court  allowed  the  latter  to  be  read  to  shew  the  contrariety  and  inconsistency. 
3  Atk.  415.-^4.  If  a  certificate  be  impeached  on  the  ground  that  it  was  signed  by  fictitious* 
creditors,  they  must,  if  possible,  be  produced  to  prove  the  iraud,  as  their  testimony  is  opes 
to  much  observation.    3  Esp.  Hep.  264. 

(F)  Jurisdiction. 

1.  The  jurisdiction  in  bankruptcy  is  legal  and  equitable.  11  Ves.  26.  12Ves.  348.  1$ 
Ves.  496 — 2.  The  jurisdiction  in  bankruptcy  is  distinct  from  that  of  lord  chancellor.  6  Ves. 
782.  8  Ves.  250. — 3.  By  the  bankrupt  statutes,  the  chancellor  exercises  a-  superintending 
and  discretionary  power,  and  may  determine  in  a  summary  way  :  notwithstanding  whieh, 
however,  the  court  conforms  itself,  by  way  of  analogy,  to  the  ordinary  course  of  proceedings 
in  chancery ;  which  summary  jurisdiction  too,  is  confined  to  transactions  between  the  cred- 
itors, the  bankrupt,  and  the  assignees.  I  Atk.  77.  209.  3  Atk.  817.  1  Ch.  Cas.  232.  275. 
Sel.  Ca.  Ch.  45,  46.  2  Ves.  327.  1  Atk.  88 — 4.  1  he  power  of  the  court  is  the  same,  and 
no  more,  upon  bill,  as  upon  petition  ;  yet  the  course  by  bill  seems  the  most  appropriate  in 
cases  of  importance,  and  is  frequently  necessary  to  settle  the  demands  of  the  creditors.  1 
Xtk.  76.  Cooke,  2.-5.  ChanceJlor  will  direct  a  procedendo  upon  a  commission  superseded 
by  vice-chancellor's  order,  confirmed  by  chancellor.  1  Buck,  45.-^.  Vice-chancellor  nay 
certify  the  propriety  of  a  procedendo^  upon  a  tiupttaedea^  upon  his  certificate.  1  Buck,  3.-.- 
7.  Jurisdiction  over  strangers  is  acquired  by  their  seeking  relief  nnder  the  jurisdiction  in 
bankruptcy.  I  Rose,  181.  Ibid.  232. — 8.  Whatever  it  is  necessary  to  decide  collaterally 
to  the  point  of  proof,  will  give  jurisdiction.  1  Rose,  15.— 9.  The  jurisdiction  in  the  case  of 
a  fraudulent  commission  extends  to  every  one  engaged.  I  Buck,  247. — 10.  As  to  the  juris- 
diction to  compel  a  discovery,  see  2  Ves  641.  13  Ves.  189. — 11.  Jurisdiction  to  compel  the 
indorsement  of  bills  upon  behalf  of  one  making  advances  upon  goods,  as  the  proceeds  of 
which  the  bills  had  been  remitted  to  bankrupt,  and  possession  of  them  obtained  from  bank- 
rupt's agent.  1  Kose,  13,-.- 1*2.  Trustees  to  deed  of  assignment  of  all  bankrupt's  effects^ 
compellable  to  produce  it  before  commissioners  to  prove  an  act  of  bankruptcy.  1  Rose,  3i3w 
—13.  The  bankrupt's  interest  as  part  owner  of  property  on  board  a  ship,  protected,  by  or- 
dering the  parties,  who  had  dispossessed  messenger  and  used  contemptuous  language,  to^ive 
sen  r it V  for  answering  bankrupt's  interest.     8  Ves.  104.^-14.^  There  is  no  jurisdiction  ta 

[♦174] 
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Htkc96  goods  seised  by  iiWiiAiifrer.  1  Rote,  tS — 15.  Th*  y^idky  Af  an  «OTitabt€  moHgfitM 
Wfli  be  determiDed  by  the  court ;  though,  afterward^  there  may  be  a  raierence  to  conunui- 
MOQcrs  to  see  what  is  due.  I  Mad.  331 — 16.  A  second  mortgagee,  not  claiming  under  com- 
misstoo,  not  compellable  to  join  in  a  sale  obtained  by  a  prior  mortgagee,  under  the  €^enerftl 

Ord^r,  8th  March,  1794,  not  producing  enough  for  both  mortgages*  5  Ves.  367 17.  Quwrei 

vhetherthe  chancellor,  sitting  in  bankruptcy,  can  refer  a  bill  for  taxation  where  there  is  nJ 
ccunmission  subsiating.  Cooke,  12— .18.  The  chancellor  has  no  jurisdiction  to  appomt  a 
leceiver  upon  a  petition  in  bankruptcy.  1  Rose,  179 — 19.  The  chancellor  may,  upon  peti- 
tioD  IB  bankraptcy^  send  a  case  for  the  opinion  of  a  court  of  law.  He  may  likewise  direct  an 
issue,  when  the  costs  usually  follow  the  verdict  at  law.  Cowp.  742 20.  Jurisdiction  be- 
tween messenger  and  solicitor*  1«  Ves.  349.— 21.  No  appeal  lies  from  chancellor*!  jurie. 
dicUon  in  bankruptcy.     1  V.  &  B.  21 1.  •' 

(G)  Partneri. 

1.  Uilxreeare  in  partnership  together,  and  two  reside  at  adiBtsLnee  from  the  place  o^* 
tiade,  the  sbutting  up  of  the  bouse  of  trade,  by  the  managing  partner,  makes  himself  only, 
andnofttlke  other  two,  bankrupt.  They  had  provided  a  person  to  manage  the  concern! 
whkih  is  aU  that  the  law  requires.  2  M.  &  S.  656 — ^2.  Former  practice,  m  case  of  MTeral 
partners,  was  to  take  out  separate  commissions  against  each  partner,  as  well  as  a  joint  one 
against  all.  1  Atk.  137.  Now,  however,  separate  [•]  creditors  come  in  under  the  Joint 
CMUBUssion,  and  distinct  accounts  are  kept.  Cooke,  9.-3.  A  joint  commission  must  b« 
against  all  tbe  ostensible  partners.  Willes,  474.  n.— 4.  A  dormant  partner  need  not  be  in* 
eluded  in  a  commission  against  the  firm.  6  Ves.  424.  17  Ves.  403.  6  Ves.  434.  Cooke,  0.  But 
sec  3  V.  &  B.  126. — 5.  And  where  a  dormant  partner  shares  only  in  the  profits,  without 

interest  in  the  property,  he  cannot  be  included.     17  Ves.  403 6.  Commission  void  as  to 

one  partner,  not  avaUable  against  the  other.     15  Ves.    115.— 7.  If  one  of  two  partnei^ 
become   bankrupt,  the  solvent  partner  may,  for  valuable  consideration  and  without  fraud,. 
dispose  of  the  partnership  effects.     Cowp.  445. — 8.  If  the  right  to  transfer  a  bill  or  note  be 
in  several  partners,  and  some  of  them  become  bankrupt,  and  afterwards  indorse  it,  such 
nidorsemeat,  though  msule  to  a  creditor  of  the  partnership,  will  confer  no    title*     10  EasL 
418.     1  Camp.  279. — 9.  One  of  three  partners   in  a  ship  and  cargo,  the  cost  and  outfit  of 
which  was  4,5681.,  pays  only  4102.  in  part  of  his  third  share,  and  gives  his  notes  for  tha 
remainder;  but  before  they  become  due,  is  declared  a  bankrupt.   Tbe  other  partners  cannot| 
by  voluntary  discharging  the  notes,  stand  in  his  place  for  any  share  of  the  profits.     But  tha 
assignees  are  entitled  to  a  full   third,  both  of  the  profits  of  the  adventure  and  of  the  valua 
of  the  ship.    Cowp.  409 — 10.   A  separate  commission  passes  joint  property.     3  V.  ^  B« 
98.^11.  If  one  of  two  joint  tenants  becomes  bankrupt,  and  dies,  Billinghurst  thinks,  '*  (hat 
there  shall  be   no  sur^'ivorship,   but  that   his  part  shall   be  sold  ;  because,  1    His   moiety 
is  bound  by  the  statutes  ;  2.  He  might  in   his  lifetime  have   sold  and  departed  with  it  *,  £ 
And  by  Stat.    I    Jac  1.  c.  15.  the  commissioners  may  proceed  in  execution  in   and  upon 
Ihe  commission,  for  and   concerning  the  offender's  lauds,  tenements,  &c.   in  such  sort  as  if 
the  offender  had  been   living  ;  which   they  cannot  do  if  the  survivorship  is  held  to  take 
place.    Cooke,   279.    Billing.   111.     Good.  89.^-12.  The  partnership  is  severed  by  a  com* 
Bission  against  one  of  two  partners^     Hence,  a  separate  commission  was  established,  though 
Ihe  other  died  before  the  assignment.     5  Ves.  295 — 13.  Joint  creditors   cannot  prove  un- 
der separate   commission,  or  against  separate  estate,  so  as  to  receive  dividends  part  passu 
with  separate  creditors,  where   there  is  joint   property^  however   trifling.     2  Rose,  54.     1 
Mad.  563.^14.  Or  a  partner  solvent  or  insolvent.     14  Ves.  447.  449.     1  Buck,  227. — 15. 
Joint  creditors  may  prove,  to  vote  in  the  choice  of  assignees  under  a  separate  coramission^ 
and  take  the  dividends,  provided  they  pay  the  separate  creditors.     9  Ves.  35.— 16.  Joint 
creditors  may    prove  under  separate   com.nisslon,  for  the  purpose  of  assenting  toor  dissent- 
ing from  the  certificate.     16  Ves.  193.     17  Ves.  209. — 17.  Joint  creditors  may  prove  under 
separate  commission,  for  the  purpose  of  having  separate  accounts   kept.     0  Ves.  813.— 18. 
Separate  accounts  under  separate  commission  will  be  ordered  upon  the  application  of  any 
joint  creditor.     17  Ves.   209. — 19.  Joint   creditors  may  prove  under  separate  commission, 
or  against  separate  estate,   though  thoy  cannot  receive  a  dividend  until  separate  creditora 
are  paid  20«.     Cox,  4W.     4  Ves.   837.— 20.  Unless  there  is   no  partner  and  joint  estate. 
15  Ves.  52.     2  V.  &B.  216.— 21.  But  the  petitioning  creditor,  though  joint,  is  not  within 
tbe  above  rule  of  exclusion.     14  Ves.  604 — 22.  Even  though  as  to  part  of  his  debt,  he  is 
only  a  trustee  for  a  separate  creditor.     17  Ves.  247. — 23    Petition  of  joint  creditors  to  prove 
under  separate  commission   granted,  but  not  to  receive  a  dividend,  and  dividend  reserved 
till  account  taken  of  wh»t  they  have  or  might  have  received  from  partnership  effects*    3 
Ves.  238. — 24.  Creditors  of  a  partnership  which  failed  in  two  years,  allowed  to  come  upon 
the  separate  estate  of  one  partner,  in  respoct  of  effects  taken  out  of  the  partnership  by  him 
without  the  priviiy  of  the  olher.     1  Ves.  166. — 25.  Under  a  decree  obtained  by  a  separate 
creditor  for  satisfaction  out  of  assets,  the  surviving  partner  a  bankrupt,  and  the  joint  estate 
iosoivent,  the  joint  creditors  not  entitled  pari  jjo^au  with  the  separate  creditors  to  the  sepa* 
fate  estate  ;  but  can  only  claim  th©  surplus  after  ss^titfaction  of  the  separate  debts.    9  Vet. 
Vol.  II.  21  C*n5| 
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118.— .96^  Separate  debta  being  small,  and  joint  creditors  residing  in  Sicily,  ivhhher  bank"- 
rapt  had  traded,  certificate  stayed  till  they  had  had  an  opportunity  of  coming  in  under 
commission  ;  and  -without  the  usual  undertaking  to  pay  the  separate  creditors,  gave  them  in 
mean  time  leave  to  make  such  proof  as  tbcy  could,  and  offered  a  new  choice  of  assignees. 
1  Rose,  266. — 27.  See  Lord  Loughborough^s  General  Order,  8th  March  1794 — 28.  Sepa- 
rate creditors  cannot  take  a  dividend  upon  the  Joint  estate  ratcably  with  the  joint  cre- 
ditor's;  each  estate  is  applicable  to  its  own  debts.  3Ves.  S40. — 99.  Under  a  joint  com- 
nission,  affairs  of  separate  creditors  may  be  arraoq;ed,  and  also  of  separate  firms  of  two  or 
more  partners.  8  Ves.  545. — 30.  Separate  creditors  who  had  (aken  a  joint  security,  permit- 
ted,  upon  giving  it  up,  to  resort  to  their  original  debts.  7  Ves.  592.-^31.  Who  may  prove 
under  the  General  Order  of  8(h  March  1794,- without  an  order.  3  Mad.  26. — 32.  A  sep- 
arate creditor  will  be  allowed,  upon  petition  to  prove  his  debt  nnder  a  joint  commission, 
for  the  purpose  of  assenting  to  or  dissenting  from  the  certificate. — 33.  Whore  new  partners 
are  taken  into  a  trade,  and  it  is  agreed  that  the  stock  of,  ['*]and  debts  due  to,  the  old  firm, 
should  become  the  capital  of  the  new  partnership,  and  that  the  new  firm  should  take  upon 
themselves  the  payment  of  the  debts  of  the  old  firm,  and  the  new  partnership  become  bank- 
rupt, the  creditors  of  the  old  firm  may  prove  as  joint  creditors  of  the  new.  Ccr.  Bt.  Laws, 
538.  2  Bro.  3^5.  6  Ves.  602 — 34.  Distribution  of  partnership  effects  as  joint  property, 
after  assignments  under  an  agreement  for  dissolution,  the  retiring  partner  having  obtained 
an  injunction  and  recerver,  upon  the  failure  of  the  other  to  futfd  his  contract.  2  V.  &  R. 
172 — 35.  Upon  dissolution  of  partnership  between  A,  &  B.,  it  fs  agreed,  that  until  A-  be  pro- 
Tided  for,  B.  shall  allow  him  a  third  of  the  profits ;  B".  afterwards  forms  a  partnership  with 
C,  and  carries  into  it  the  stock  of  A.  &  B. ;  a  commission  issues  against  A.  &  B.  Held,  I.  That 
aft^r  thfe  satisfaction  of  the  creditors  of  B.  &  C,  the  joint  effects  of  B.  &  C.  were  the  sepa- 
rate property  of  B.,  and  not  the  joint  property  of  A.  &  B.  2.  Under  that  agreement,  A.  is  a 
partner  with  B.  as  to  a  third  of  his  interest,  but  is  not  a  partner  with  B.  &  C.  2  Hose,  252. 
»-36.  Where  a  joint  commission  issues,  commifsioners  are  to  cause  distinct  accounts  to  be 
kept  of  (he  joint  and  separate  estates ;  and  separate  debts  are  provcable  ;  and  each  cstate- 
to  be  applicable,  in  the  first  instance,  to  payment  of  their  respective  debts.  General  Or- 
der, 8th  March  1794, — 37.  Joint  estate  is  first  applied  to  joint,  then  the  surplus  to  sepa- 
rate creditors,  and  rire  versa  as  to  the  separate  estate.  4  Ves.  840. — 38.  Upon  the  issuing- 
of  a  separate  commission  it  frequently  happened  that  the  assignees  possessed  themselves  of 
joint  property  ;  and  the  joint  creditors,  therefore,  conceiving  themselves  entitled  to  ha vo 
distinct  accounts  kept  of  the  joint  and  separate  estates,  applied  by  petition  to  the  lord  chan- 
cellor for  that  purpose  ;  but  it  seems,  that  unless  the  petition  was  consented  to,  it  waa 
thought  necessary  for  the  application  to  be  made  by  bill.  1  Atk.  132.  Co.  Bt.  Laws.  244. 
—39.  Which  practice  was  accordingly  followed  for  some  time.  3  Bro.  457.  Co.  Bt- 
Laws.  247.— 40.  But  it  is  now  the  practice  to  order  this  arrangement  on  pctitfon.    Co.  Bt. 

Laws,  247.  and  see  Ibid.  244 41.  Though  not   before   the  choice  of  assignees.     Co.  Bt. 

LawE,  ft47 — -42.  Under  a  separate  commission  of  bankruptcy,  the  joint  property  is  ad- 
ministered as  if  both  partners  were  bankrupts;  viz.  in  satisfaction  of  the  joint  debts,  either 
by  bill  or  petition,  in  order  to  ascertain  the  surplus  constituting  the  separate  interests.  10 
Ves.  98 — 43.  Under  joint  commission,  joint  property  recalled  from  a  separate  estate  only 
as  cojiverted  by  fraud ;  not,  as  formerly,  by  contract  express  or  implied  from  acq^'aies- 
S*v^S"  o*  ^' ^  ^*  ^ — *"**  ^^'"^^P^*^*"  ^bere  one  is  also  engaged  in  a  different  concern. 
7u  *u  '**'~^^*  ^°«  Partner  absconded  and  died  abroad;  separate  commission  against 
the  other,  and  seizure  of  joint  effects  ;  joint  debts  to  be  first  paid  out  of  joint  fund,  and  re- 
sidue divided  between  bankrupt's  estate  and  executor.  1  Ves.  236 46.  Where  there- 
Were  three  firms  commencing  at  different  periods  ;  upon  the  bankruptcy  of  the  firm  in 
which  they  were  all  engaged,  the  lord  chancellor  ordered  distinct  accounts  to  be  kept  of  the 
different  partnerships,  and  of  the  respective  separate  estates  of  the  bankrupts.  2  Bro.  15.— 
4r7.  But  where  there  have  been  various  partnerships,  and  a  joint  commisalon  is  taken  out 
against  one  firm,  m  which  some  of  the  parties  were  not  engaged,  there  can  only  be  the  com- 
S!fo  aV  •'  u?Pr°?  ?**•  distinct  accounts  of  the  joint  and  separate  estate.  Co.  Bt.  Laws, 
^Sf.--.4iF.  Right  of  joint  creditors,  under  separate  commission,'  to  an  account  and  applic.'^ 
tion  of  separate  estate^  limited,  a«  to  separate  estate,  to  surplus  ;  not  voting  in  the  choice 
of  assignees.  T8  Ves.  442.-49.  If  a  creditor  has  a  joint  and  several  sccnrily,  he  may  come 
m  cither  against  the  joint  or  separate  estate  He  must  make  an  election,  for  he  cannot 
prove  against  both  estates,  to  receive  dividends  at  the  same  time  ;  but  when  he  has  made 
his  election,  if  the  other  estate  should  have  a  surplus,  after  paying  i«s  o-wn  debts,  he  may 

5*LT  o^o  ^^'^n^?  '""^iJ*  "i  ^^  ''^^^^'  3  P-  ^"»-  405.  I  Atk.  106.  lb.  93.  Co.  Bt. 
^Xnl-  '  Vr  '^\.  l\Ves.  4.-50.  If  the  same  persons  are  concerned  in  several 
firms.  And  issue  bills  on  which  the  names  of  the  respective  firms  stand,  as  drawers,  rndorsei^ 
^.T'^S'^^'^'^T^  *?^*°^  such  bills,  conceiving  them  to  be  distinct  houses  of  trad^ 
knnUnr«nr'''l'''''^^L."^^-*;  ^''•^^'  ^aws,  251.  8  Ve».  546.-5 1.  A  creditor  who, 
.nHH  ^^^^  K?*^"^7^'^  °*  ^.^^  P*'^'^"^  **^^'  ^  ^*"  ^^^^°  ^y  a»^  indorsed  by  ono,  i.  not 
entitled  to  double  proof,  upon  the  ground  that  previously  to  taking  the  bill,  he  required  and 

5?awn  1  v'ir.f *h'"^' M^   '^^''^^"'-   .lii^^'^'    ^'•-^'^-    Joint*' debts,   paid    by   a    b.H 
r*^  76 1      ^^*^®  '^''^**'"  ^^  accepted  by  another,  each  carryiag  on  distiact  trades ;  proof 
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under  their   separate   commissions   upon  the  bill.      S  V.  i:  B.  ft$4.    1  Roia^  441.— -5). 
Where  A.   sold  goods   to  B. ,  and  other  goods   to  C,  and  B.  &  C.  joined  in  a  note  for  the 
whole  ;  A.  was  allowed  to  prove  against  the  separate  estate  of  each,  on  giving  up  the  joint 
note.     Co.  Bt.  Liaws^  950. — 54.  Taking  a  joint  secarity  is  not  an  election  to  prove  against 
the  joint  estate.  15  Ves.  4.— 55.  Creditor  must  elect  in  the  first  instance  against  which  estate 
to  prove.  10  Ves.  107.— -dO.  The  general  rule  is,  that  a  creditor,  upon  joint  and  several  security, 
[*Jmast   elect  before  dividend.     9  Ves.  225.     Cox,  218. — 57.  The  rule  that  a  creditof 
opon  joint  and  several  security  must  elect  before  dividend,  is  not   applicable  to  a  contract 
for  double  security  against  distinct  firms,  viz.  bills  drawn  by  all  the  partners  upon  a  distinct 
firm,  constituted  by  some  of  them.     1  V.  ii  B.  495. — 58.  Provided  creditor  was  ignorant  of 
their  identity.      S    C  2  Rose,  36,  37. — 59.  The  creditor  is  entitled  to  sufficient  time  to  ex- 
amine tbe  accounts  of  the  two  estates.— 60.   And  he  may  defer  his  election  until  a  dividend 
b  declared.     Co.  Bt.  Laws,  250.     S.   C.  2  Bro.  595.— 61.  And  even  if  he  has  received  a 
dividend,  the  court  will  parmit  him     to  change  his  proof,   upon  refunding  the    dividend 
received.  3  P.  Wms.  405. — 62.  But  if  a  dividend  has  been  made  upon  the  other  estates,  tba 
court  will  not  permit  the  dividend  to  be  disturbed.     13  Ves.  70.-^3.   Where  the  parties 
were  ani|^e&,  and  had  a  sufficient  fund  to  malLe  a  dividend,  they  wore  ordered  to  elect  in 
%\x  weeks.    Co.  Bt.  Laws,  250.— 64.  Creditor  not  having   received  dividend,  permitted  to 
waive  proof  against  joint  estate  ;  and,  not  disturbing  any  dividend  made,  to  prove  against 
separate  estate.     l;i  Ves.  70.^—65.  A.  carrying  on  business  on  his   separate  account,  and 
Mho  in  partnership  with  B.,  gives  a  bill  of  exchange  drawn  by  himself,  (o  the  order  of  A- 1; 
B.  and  indorsed  by    them*     A  separate  commission  issue s.against  A. ;  B.  dies  ;  the  holder 
of  the  bills  proves  them  under  A.^s  commission ;  having  afterwards  learned  that  distinct  ac- 
coonts  were  to  be  kept  of  the  estates  of  A.  and  B.,    be  applied  to  be  at  liberty   to  prove 
against  the  joint  estate  of  A.  and  B.,  in  addition  to  his  proof  against  the  separate  estate  of 
A.     Ordered,  that  be  should  be  at  liberty,  either  to  retain  his  present  proof,  or  to  withdraw 
it,  and  proTe  against  the  joint  estate.     I  Hose,  159, — G6.  A.  holding  the  acceptance  of  B., 
which  he  had  taken  in  ignorance  that  B.  was  a  member  of  the  firm  of  C.  ti  Co.,  the  draw- 
eri)  and  of  which  firm  one  of  the  members  was  an  infant,  proves  a  debt  against  the  joint  es- 
taleai under  ttie  separate  commissions  against  B.  &  C.  (the  infancy  of  the  other  partner  ez- 
clndiDga  joint  commission)  making  his  proof,  not  as  against  the  liability  of  the  parties,  aris« 
iogfroiB  th€  contract  on  the  bill,  but  upon  bis  right  to  include  or  exclude  the  resort  to  a 
dormant  partner.     Held,  that  such  mode  of  proof  was  a  conclusive  election  to  resort  to  the 
joint  funds  alone,  and  discharged  the  separate  estate   of  the  acceptor,   from  the  liability 
which  would  otherwise  have  arsien  out  of  the  ignorance  of  the   holder,  that  the  acceptor 
was  a  member  of  the  firm  of  the  drawers.     2  Rose,  34. — 67.  A  joint  creditor  sues  out  two 
separate  commissions ;  under  one  he  proves  against  the  joint  estate,  and  receives  a  dividend, 
at  which  time  he  was  ignorant  of  his  right  to  prove  against  the  separate  estate  of  the  other. 
Held,  that  he  had  not  conclasively  elected  to  prove  as  a  joint  creditor ;  but  that,  refunding 
the  dividend  with  interest,  he  might  prove   as  a  separate   creditor.     1  Buck,  7.     2   Rose, 
389. — 68.  The  rights  of  joint  creditors  uoder  a  joint  commission,  or  against  joint  estate,  to 
interest  subsequent  to  commission,  in  case  of  a  surplus,  preferred  to  a  debt  from  the   scpa« 
rate  to  the  joint  estate.     9.  Ves.  588. — 6'J.  Separate  creditors  cannot  claim   interest  out  of 
lurplos  of  joint  estate,  till  joint  creditors  are  satisfied.     Cox,  275.     Cooke,  1 84.     4  Ves.  677, 
—70.  Joint  creditors  have  no  lien  upon  partnership  cficcts,  until  execution  ;  which  may  be 
joint  or  several ;  their  e<iuity  after  dissolution  depends  upon  the  right  of  the  partners.     2  V. 
h  B.  173. — ^71.  Lien  of  separate  creditors  upon  surplus  of  joint  estate,  admitted  where  one 
partner  being  dormant,  joint  creditors  had,  by  resorting  to,  diminished  separate,  and  by  ex- 
onerating joint  estate,  had  produced  a  surplus,  and  to  the  extent  they  had  so  diminished.     2 
Rose,  84. — ^72.  fjLecution  against  partnership  property  upon  the   bankruptcy  of  one  part- 
ner is  not  allowable.     1 1  Ves.  85.     17  Ves.  193. — ^73.  Where  two  partners  agree  to  borrow 
a  sam  of  m<mey  for  the  use  of  the  partnership,  but  one  of  them  only  gave  a  bond  for  secur* 
ing  the  payment,  and  the  other  was  a  witness  to  it,  and  the  money  was  afterwards  entered 
in  the  cash-book  of  the  partnership,  obligee  in  the   bond  was  admitted  a  creditor  against 
the  joint  estate.     1  Alk.  22i. — ^74.  Where  a  creditor  had  lent  money  to  two  partners  upon 
their  joint  notes,  and  upon  the  separate  bonds  of  each,  and  the  whole  of  the  money  was  ap- 
plied  to  the  use  of  a  partnership  consisting  of  them  and  several  others,  and  the  partners 
all  agreed  to  consolidate  the  separate    debts,   and  to  consider    them   as    the   debts  of 
the  new  partnership :  the  creditors  were  allowed  to  prove   the  whole  amount  against  the 
joint  estate  of  tbe  partnership.    2  Bro.  595— 75.  A  father,  member  of  a  bank,  transfers  a 
sum  of  money  to  the  credit  of  his  son,  with  the  partnership.     For  this  credit  the  son  is  en^ 
tilled  to  prove  under  a  commission  against  the  firm.    2  Rose,  384 — 76.  A   sole  trader  in- 
debted by  bond,  took  in  a  nominal  partner,  but  without  fraud,  two  years  after  the  partner* 
9hip  failed ;  and  proof  not  allowable  for  that  separate  debt,  under  the  joint  commission  un^ 
less  something,  as  payment  of  interest  by  both,  to  make   the  partnership  liable  ;  for  which, 
howewBT  very  little  would  be  sufficient.     1  Ves.  131 — 77.  A  joint  note  of  A.  and  B.  is  giv- 
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6.  wen  p&rtaen  in  a  dittinct  trade,  and  became  baokrapt.  D,  Veiog  a  creditor  of  the  three 
for  good*  8ol^  and  delirered,  could  not  prove  his  debt  against  the  joint  estate  of  the  two, 
bat  was  admitted  to  prove  against  the  separate  estate  of  each.  Coil,  37^.^-79.  A.,  the 
partner  of  B,  carrying  on  business  at  a  different  place,  draws  bills  of  exchan^^e,  sometimet 
^n  the  name  of  the  firm,  and  sometimes*  in  his  own  name,  upon  the  clerk  of  the  partnership, 
manaiciag  ^be  business  in  London,  and  discounts  them  with  the  bankers  in  the  country. 
Upon  an  application  by  them,  that  the  bills  drawn  in  the  separate  name  of  A.,  mi^ht  be 
considered  as  a  partnership  debt,  from'  having  been  applied  to  the  partnership  purposes  « 
lord  chancellor  expressing  an  opinion  against  the  claim,  directed  a  case.  1  Rose,  61.-« 
ISO.  A*  entering  into  partnership  with  6.,  applies  to  his  bankers  for  a  loan  to  constitute  his 
oapital;  they  consent,  upon  condition  that  B,  shall  join  in  a  security  for  re-payment  of  the 
}oan,  which  is  complied  with.  The  partnership  open  an  acco>int  with  the  bankers,  who  al« 
$0  continue  the  private  bankers  ol  A.  On  the  bankruptcy  of  the  bankers,  the  balance  oa 
the  Joint  account,  arising  from  this  loan  is  against  A.  and  B  ;  But  A.^s  private  account  is  iq 
his  /avour.  A;  and  B.  were  allowed  to  set  off  this  private  balance  against  the  joint  debt,  it 
being  but  a  security  for  the  separate*  A.  and  B.,  soon  after  the  partnership  commenced, 
took  in  another  partner,  but  it  was  understood  that  the  account  with  the  bankers  was  Xq 
iM>ntinue  as  bofofe,  Tl^is  partner  drew  checks  in  the  partnership  name,  and  paid  them  into 
bis  private  account.  The  assignees  held  not  entitled  to  charge  the  checks  so  transferred, 
against  the  partnership  account.  I  Rose,  156t — 81.  A.,  a  trader,  being  indebted  to  several 
persons,  enters  into  partnership  with  B.  and  brings  his  stock  in  trade  into  the  partnership, 
^y  the  partnership  articles  it  was  agreed^  that  the  Joint  trade  should  pay  the  creditors  of 
A.,  named  in  a  schedule.  Held,  that  a  separate  creditor  of  A.  named  in  the  schedule,  did 
pot  by  the  article?  become  a  joint  creditor  of  A.  and  B.  1  Buck,  13.^-82.  If  one  partner, 
peiqg  a  trustee,  brings  trust-money  into  trade  without  the  knowledge  of  his  co-partner,  it 
cannot  be  proved  as  a  joint  debt  \  for,  although  the  partner  abuses  his  trust,  and  advancee 
the  money  to  the  partnership,  it  will  not  raise  a  contract  between  the  partnership  and  the 
person  whose  money  it  is.  3  Bro.  265. — 83.  Nor  can  money  borrowed  by  one  partner  to  pay 
for  an  estate,  but  applied  by  him  to  pay  partnership  debts,  be  proved  by  the  lender  against 
the  joiqt  estate.  Co.  Bt.  Laws,  537 — 84.  Where  a  broker  insured  with  an  underwriter 
ivho  underwrote  separately,  but  had  partners,  and  the  broker  kept  an  account  with  the 
partnership ;  held,  that  the  proof  could  not  be  made  against  the  joint  estate,  as  iucurance 
with  a  partnership  is  prohibited  by  stat.  6  Geo.  1.  c.  18. ;  but  the  debt  was  ordered  to  b« 
proved  aeainst  the  separate  estate.  1  Bro.  399,  400. — 85.  Where  several  firms  are  eng^- 
^d  in  a  joint  adventure,  the  creditors  of  the  adventure,  in  case  of  bankruptcy,  and  of  there 
being  no  joint  property,  must  prove  against  the  estates  of  the  individuals,  not  of  the  firm,  ft 
Jlose.  393. — 86.  Stock,  though  owned  by  one  partner  only,  with  interest  in  the  profits  mere- 
ly in  (he  other?,  is  administered  as  to  joint  creditors,  as  belonging  to  all.  2  Rose,  382.— 
87.  The  benefit  of  an  insurance  by  the  bankrupt  partner,  upon  his  own  account,  upon  the 

joint  property,  not  liable  to  joint  creditors.     5  Vos  575.  6  Ves.  13G.  3  Mad.  63 83.  Upon 

dissolution  of  partnership  by  retirement  of  a  partner,  followed  by  bankruptcy,  the  right  of  the 
joint  creditors  attaint  joint  property  remaining  in  specie,  depends  upon  the  honajidu.     1 1 
Ves.  3,     1  Rose,  416 — 89.   A  fair  dissolution  of  partnership  between  two;  one  retiring,  aad 
assigning  the  partnership  property  to  the  other,  and  taking  a  bond  for  the  value,  and  a  cov- 
enant o(  indemnity  against  the  debts  ;  the  other  continued  the  trade. separately  a  year  and  a 
tiaK,  and  then  became  a  bankrupt,  The  lord  chancellor  was  of  opinion,  that  the  joint  credi- 
tors had  no  equity  attaching  upon  partnership  effects  remainingia  specie  ;  and,  at  all  events, 
pucha  claim  ought  to  be  ly  a  bill,  not  a  petition.     6  Ves.  1  fO— 90.   Where   one  of  tl^re* 
partners  assigned  his  share  to  one  of  the  other  two  partners,  and  a  separate  commissi  >n  af- 
terwards issued  against  that  one  of  the  remaining  partners,  to  whom  the  assignment  was  not 
made  ;  Lord  Hardwicke  held,  that  the  joint  estate  of  the  whole  firm  should  be  applied  to  tha 
payment  of  the  partnership  debts.  Co.  Bt.  Laws,  246.   Lord  Eldon,  in  commenting  upon  this 
case,  in  tx  parte  Ruffin,  thought  that  tho  assignment  by  one  partner  to  one  of  the  other  two» 
materially  distmguished  it  from  that  case — «1.  A  partner  retired  upon  a  bond  for  the  balance 
due  to  him,  with  a  coyenant  of  indemnity,  with  a  surety,  being  upon  the  bankruptcy  of  the  re- 
naamiugpartners  arrested  by  the  joint  creditors,  his  petition  for  the  application   of  the  spe- 
cific stock  and  debts  of  the  old  partnci-ship  to  the  creditors  qf  that  partnership  in  preference, 
iras  dismissed,  with  liberty  to  file  a  bill.  13  Ves.  347.  —92.  Joint  creditors  under  a  bankruptcy 
are  bound  by  a  6ona  /We  dissolution  of  the  partnership,  and   an  assignment  of  the  partner- 
ship  [J  estate  and  effects  to  one  of  the  partners.     But  where,  after  a  dissolution  and  such 
an  assignment,  a  biU  was  filed  by  the  retiring  partner  against  the  other,  alleging  fratid  ia 
^he  non-performancc  of  the  articles  offdissolution,  and  praying  an  injunction,  and  a  receiver^ 
lirhich  were  ordered  ;  held,  upon  a  subsequent  bankruptcy,  that  such  interference  of  the 
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BO  better  case  Chan  the  bankrupt  himielf ;  fhey  take  only  «ach  andirided  shara  or  interest 
ss  the  bankrupt  partner  binuelf  had,  and  in  the  tame  manner  as  he  had  it  ;  that  is,  sub- 
ject to  all  the  ti|;hts  and  liens  of  the  other  as  a  partner,  and  entitled  only  to  the  balance 
of  the  accoont  after  the  partnership  debts  paid,  and  the  deduction  for  his  embeszlement. 
fVero.  ^93.  Daviea,  371.— 94.  A  transfer  of  partnership  property,  after  an  act  of  bank- 
roptcy  by  one  partner,  n  valid  for  a  moiety.  1  Esp.  68*  72—95  One  partner  may  be 
t  creditor  of  another  ;  and,  if  he  continues  solvent,  may  prove  his  debt  nnder  a  separate 
oonraission  against  hit  partner.  1  Atk.  S25.  2  Ch.  Rep.  226.— -96.  If  the  solvent  partner 
pays  more  than  hie  proportion  of  the  joint  debts,  bis  right  to  prove  must  depend  upon  hit 
bavingmade  eucb  payments  prior  to  the  bankruptcy.  1  Blast,  90.  5  Ves.  792. — 97.  Where 
one  partner  pays  his  share  of  a  joint  debt  to  another  partner,  for  him  to  pay  the  joint  cre- 
ditor, which  he  omits  to  do  before  he  becomes  bankrupt,  this  debt  is  proveable.  1  East, 
S0.--9ft.  Proof  by  solvent  partner  allowable  in  respect  of  misapplication  by  bankrupt  of 
jitaney  pcud  by  solvent  partner,  as  his  liquidated  share  of    joint  debts.     5  Ves.    792.~- 

99.  Secas,  In  respect  of  payment  by  him  since  bankruptcy,  of  bankrupt's  share,     ibid.-.- 

100.  Under  a  separate   commission  of  bankruptcy,  proof  of  solvent  partners  having  paid 
the  joint  debts  since  the  bankruptcy,  upon  account  of  a  misapplication  by  the  bankrupt  to 
his  own  nee^  not  by  contract,  but  by  fraud,  exceeding  his  authority,  and  without  the  privi- 
ly of  bia  partnefs.    2  V.  ^  B.  31.    2  Rose,  40.— 101.  A  partnership  is  not  entitled  to  prove 
against  the  separate  estate  of  an  individual  member  of  it,  in  respect  of  funds  drawn  by 
§ach  JDeisber  ont  of  the  general  stock,  unless  the  same  have  been  drawn  oat  fraudulent- 
ly.    I  Roee,  437..— 102.  A  solvent  partner  is  entitled  to  prove  against  the  estate  of  the 
bankropt  partner,  the  amount  of  the  balance  due  to  him  upon  the  partnership  account, 
first  satisfying  the  partnership  debts,  or  indemnifying  the  bankrupt's  estate  against  them. 
2  Rose,  175.— 103.  Where  one  partner  carries  on  a  distinct  trade,  the  other  partner  may, 
mder  bis  commission,  prove  a  debt  for  goods  sold  to  him  by  the  firm.     1  Rose,  146. — 
104.  A.,  Indaced  by  the  fraudulent  representations  of  B.,  as  to  Uie  profits  of  his  business, 
fives  him  a  certain  sam  of  money  for  a  share  of  it ;  on  the  discovery  of  the  fraud,  A.  files 
a  InU  In  equity  for  an  account  to  have  the  partnership  declared  void,  and  for  a  receiver. 
Tbe  receiver  was  ordered  ;  B.  becomes  bankrupt ;  petition  by  A.  to  be  admitted  to  prove 
under  his  coounission,  refused,  with  liberty  to  make  a  claim.     Although  A.,  as  against  B., 
midit  hare  aa  equity  to  say  he  never  was  a  partner,  it  would  be  difficult  to  say  so  as  against 
fhifd  persons.     1  Rose,  69. — 105.  Retired  partner,  with  covenant  of  indemnity  against  the 
debit,  hi  consideration  of  assigning  his  share  of  the  property,  admitted,  under  a  commis- 
sion against  the  remaining  partner  to  prove  a  joint  debt  paid  by  him,  indemnifying  the  joiat 
estate  ^[ainst  the  joint  debts.    3  Ves.  &  Beam.  133. — 106.  Under  a  separate  commission 
agaiBst  one  of  two  partners,  the  bankrupt  having  paid  209.  in  the  pound  to  all  his  creditors, 
obtained  an  order  for  the'  payment  of  the  surplus  to  him,  and  the  same  was  accordingly 
paid  to  him.     Held,  that  bis  partner  was  entitled  to  apply  by  petition  in  the  bankruptcy, 
ior  an  accoont  of  such  surplus,   and  for  payment  of  his  proportion  of  it,  and  that  the 
court  bad  jurisdiction  to  make  the  order  required,     1  Rose,  442. — 107.  A.,  B.,  and  C. 
having  dissolved  partnership  without  due  notice,  C%  drew  without  authority,  bills  in  the 
partnership  firm,  in  favour  of  D.,  ignorant  of  the  dissolution,  who  sued  the  firm  on  the 
lAls.    C  baving  pleaded  his  bankruptcy,  D.   entered  a  nolle  proseqw   as  to  him,  and 
had  judgment  against  A.  and  B.,  which  was  satisfied  by  money  lent  on  their  joint  account  j 
end  A.  and  B.  were  allowed  to  sue  C.  jointly  for  the  money  paid.    5  East,  225. — 108.  The 
debt  due  from  two  bankrupt  partners  to  a  third,  who  has  been  compelled  to  pay  the  sum 
evxng  from  the  partnership,  is  joint.     1   East,  20.->-l09.  A  creditor  may  sue  the  solvent 
partger,  notwithstanding  proof  under  the  bankrupt  partner^s  commission.     4  Taunt.  326. 
r— 110.  Unless  the  partner  takes  the  joint  property  with  a  fraudulent  intent,  to  augment  his 
■eparate  estate,  the  assignees,  on  behalf  of  the  joint  estate  will  not  be  allowed  to  prove 
against  the  separate  estate.     Co.  Bt.  Laws^  534. — 111.  Under  a  joint  commission,  no  proof 
ior  eiflier  the  joint  or  separate  estate  against  the  other  unless  the  debt  arose  by  actual  or 
ioiiefred  fraud.     2  V.  &    B.  210.     1  Rose.  437. — 112.   Assignees    [*] under  separate  com- 
ausnea  cannot  come  upon  joint  estate  for  a  sum  brought  by  bankrupt  into  the  partnership 
beyond  his  share.     1   Ves.   167. — 113.  Partners  engaged  individually  in  other  concerns,  if 
they  are  dbtinct,  proof  may  be  made  of  debts  as  between  tbe  different  estates ;  not  if 
leerely  branches  of  the  joint  concern.     II  Ves.  4l3.     And  see  1  Rose,  305.— '114.  A.,  B., 
^id  C.  were  in  partnership  as  partners  in  a  distinct  house,  pommissions  issued  against 
bolh  firms ;  the  estate  of  the  two  were  not  allowed  any  thing  from  the  estate  of  the  three, 
aatO  fbe  joint  creditors  of  the  tliree  were  fully  satisfied*    Cox,  440. — 115.  Where  one  part- 
■er,  with  the  privity  of  the  other,  had  taken  out  of  the  partnership  fund  more  than  his  share 
of  the  joint  stock,  the  assignees  under  the  joint  commission  were  allowed  to  prove  against 
the  separate  estate  of  the  partner,  for  the  amount  improperly  taken  out.    Co.  Bt.  Laws,  $33. 
this  appears  to  be  the  same  cave  cited  as  1  Atk.  225. — 116.  And  the  same  rule  was  followed, 
irfaeie  the  property  had  been  taken  out  without  the  privity  of  the  partner.    Co.  Bt.  tiaws, 
535.     I  Ves.  Jan.  166^ — 1 17.  Where  a  partner  indorsed  or  signed  the  firm  of  the  copartner- 
~^ '    to  divers  bills  ai^d  ndtey  belonging  to  the  finn«  and  discounted  or  pledged  the  bijlff 

|;*1B0] 


166  BANKRUPT. 

i^c.  with  several  persons  for  money  borrowed  by  him  for  his  separate  use,  without  beiof 
brought  to  the  partnership  account  ;  and  upon  the  banlcruptcy  of  the  firm,  the  bills  and 
notes  were  brought  against  the  joint  estate  ;  the  joint  creditors  were  refused  permission  to 
prove  the  amount  of  the  dividends  paid  upon  such  bills  and  notes  against  the  separate  es- 
tate  of  such  partner.  Co.  Bt.  Laws,  535. — 1 18.  Where  there  waS  a  joint  commission  against 
two  partners,  and  a  separate  commission  against  one  of  them,  the  petitioners,  assignees  un- 
der the  separate  commission,  petitioned  to  be  admitted  creditors  under  the  joint  commission, 
for  a  sumofmoney  brought  by  the  bankrupt  into  the  partnership  beyond  his  share  ;  and  as 
being  therefore  a  creditor  on  the  partnership  for  that  sum.   But  refused,  on  the  principle  that 
he  cannot  be  a  creditor  on  the  partnership,  in  competition  with   the  joint   creditors.     Co. 
Bt.  Laws,  53^.-— 119.  If  there  are  several  partners  constituting  one  firm,  and  any  of  them 
carry  on  a  distinct  trade,  and  in  such  character,  deal  with  and  become  creditors  of  the  oth- 
er firm,  and  a  joint  commission  issues ;  proof  may  be  made  for  such  debt,  as  if  they  had 
dealt  with  strangers.     Co.  Bt.  Laws,   538.     11   Ves.  4l3.-»ltiO.  But  it  seems,  that  if  the 
concern  carried  on  by  one  partner,  is  merely  a  branch  of  the  joint  concern,  proof  will  not  t>e 
permitted.     II  V^es.  413. — 121.  If  the  trades  should  be  in  the  same  commodity,  it  will  on- 
ly be  presumptive  evidence  that  they  are  not  distinct.     Co.  Bi.   Laws,  538.— 122.  Contri- 
bution decreed  between  the  joint  and  separate  estates,  the  former  having  paid  beyond  the 
proportion  of  a  debt  to  the  crown  under  an  extent,  and  the    bankrupts  being  bound  jointly 
and  severally.     4  Ves.  75S. — 123.  Under  a  separate  commission,  the  separate  estate  is  en- 
titled to  be  reimbursed  out  of  the  joint  estate,  exponces  incurred  in  recovering  property  for 
the  benefit  of  the  joint  creditors.     I  Rose,  2UI.«— 124.  Joint  creditors,   under  au  order  to 
prove  against  separate  estates,  proving  against  one  or  more  of  them  exclusively  of  the  rest, 
the  estate  so  burdened   is  entitled   to  reimbursement  from  the  others.     2  Hose,  3^2. — 
125.  The  assignees  of  a  bankrupt   partner  are  tenants  in  common  with  the  solvent  partner* 
11   Ves.     83. — 126.    And  from    being  such,,  cannot  have  trover    against  him,    or  one 
claiming  under  him,  for  the  partnership  property.     1  East,  363.  368.— *127.  One  partner 
cannot  be  entitled  to  allowance  by  himself.     1  Mad.  68.— 128.  Partners   under  a  -joint 
commission  are  not  entitled  to  a  doable  allowance,  one  in  respect  of  the  joint,  and  the  other 
of  the  separate  estate  ;  but  one  allowance  in  respect  of  their  joint  and  separate  effects  is  to 
be  divided  between  them,  according  to  the  proportions  which  the  surplus  of  each  of  their 
separate  estates,   after   payment  of  their  respective  separate  debts,  and  the  respective 
moieties  of  their  joint  estate,  have  contributed  to  the  payment  of  their  joint  debts.     1  Bro. 
453.  S.  C  Co.  Bt.  I^aws,  523. — 129.  The  payment  of  joint  dividends  under  the  usual  order, 
by  bankrupt  partner,  is  not  considered  as  a  payment  under  the  bankruptcy.     Hence,  no 
allowance  where  joint  estate  paid  18«.,   and  separate  2jy.     1  Rose,  421-     2  V.  ^  B*  209.-^ 
J 30.  Bankrupt. not  entitled  to  allowance  as  against  the  right  of  joint  creditors  to  sarplust, 
under  separate  commission,  though  separate  estate  pays20«.     2  Rose,  95.     3V.  &  B.  137. 
-^131.  bankrupt  not  entitled  to  allowance  under  joint  commission,  though  joint  estate  paya 
}Qs-i  unless  separate  creditors  are  paid  lO^t  also.     1  Mad.  68. 

•  (H)  Petiliwn. 

1.  After  judgment  by  default  in  an  action  upon  a  dividend  under  a  commission  ofbaok* 
ruptcy,  the  assignees  filed  a  bill  for  discovery,  and  to  have  the  proof  of  the  debt  expunged  ; 
demurrer  allowed,  the  course  being  by  petition.     2  Ves.  6G6 — I.  To  a  bill  by  a  bankrupt, 
who  had  taken  the  benefit  of  an  insolvent  debtor's  act,  and  his  assignees  under  that  act, 
against  the  assignees  under  his  com.iiis8ion,  and  others,  stating  improper  conduct  and  collu- 
sion ;  and  that  all  or  most  of  the  creditors  under   [*]the  commission  were  satisfied,  and 
praying  an  account ;  a  demurrer,  on  the  ground  that  the  mode  of  proceed in(j  was  by  peti- 
tion in  bankruptcy,  was  allowed.     1  Rose,  79 — 3.  An  order  on  a  person  to  attend  the  com- 
missioners to  be  examined,  can  only  be.  by  petition,  not  on  motion.     1  Rose,  192  — 4.  Equi«r 
table  relief  under  a  second  commission  against  an  uncertificated  bankrupt,  with  suggestion 
of  property  acquired  in  the  subsequent  trade,  and  want  of  notice  by  the  subsequent  crodi- 
tors,  refused  on  petition,  with  liberty  to  file  a  bill.     3  V.  &  B.  105 — 5.  The  drawer  of  a  biU 
of  exchange  discounts  it  with  his  banker,  who  became  bankrupt  before  the  maturing  of  the 
bill,  having  a  cash  balance  of  the  drawer  in  his  hands*     Fetitioo  by  the  drawer  and  accept- 
or, that  the  assignees  might  be  retrained  from  proceeding  at  law  on  the  bill,  upon  paymeat 
to  them  of  the  difference  between  the  cash  balance  and  the  bill,  dismissed.     1  Rose,  32t>«^^ 
6.  Whether  a  debt  may  be  proved  or  not,  may  be  discussed  in  the  matter  of  the  bankrupt  : 
where  property  is  sought  to  be  divested,  a  bill  is  necessary.    2  Sch.  &  Lcf.  228. — 1,  Thou^ 
an  order  might  be  made  upon  part  of  a  petition  in  bankruptcy,  viz.  for  interest  against  an  as- 
signee, who  did  not  pay  into  the  bank,  appointed  by  the  creditors,  under  the  act  of  parIia.-> 
ment,  the  petition  ailso  praying  his  removal,  with  much  groundless  imputation,  the  whoW 
was  dismissed  with  costs ;  without  prejudice  to  another  petition,  confined  to  the  praper 
object.     13  Ves.  S70. — 8.  The  general  rule  in  bankruptcy  is,  that  if  the  petitioner  do  not 
pay  his  costs,  he  cannot  have   them      1   Buck.   215.^-9.    Costs  given  under  the  WFordt 
expences,  thongh  not  specifically  prayed  by  the  petition.     1  Rose,  304.-10^  Oeueral 
Order  of  the  12th  August  J809,  as  to  baokruf  t^s  potitieni.     1  Roie,  rii.     16  Ves.  9^0. — 1 1« 
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The  Gcaeral  Order  19th  August  1809,  irill  not  be  dispensed  irith,  unless  under  special 
circumstances,  Teri£ed  by  affidavit.     1  Rose,  07. — 12.  Agents  in  town  permitted  to  sign 
for  principals  in  the  countrj.,  a  petition  in  bankruptcy;  the  stents  undertakinci^  to  be  an- 
sTrenble  for  the  costs.     I  Rose,  231. — 13.  'I  he  general  Order  of  12  August,   1809,  held  to 
be  complied  "with  by  the  solicitor  ^^  authenticating^^  the  signature  of  the  petiliener,  without 
** atteiting^^  it.     The   object  of  the  order  being  to  secure  the  responsibility  of  a  solicitor  to 
the  propriety  of  the  application.     2  Rose,  83. — 14.  A  petition  presented  by  assignees  must, 
under  the   General  Cider,  ISth  Aug.  1809,  be  signed  by  all  who  present  it,  and  not  by  one 
G&ly,  as  in  the  case  of  partners.     1  Buck,  109. — 15.  Application  to  permit  a  petition  to  be 
fi^Ecd  by  the  petitioner's  agent  in  Lcndon,  granted,  it  being  near  the  end  of  the  sittings  aftec 
Irioityterm.      1  Buck,  2bb. — 16.  L'ankrupt  petition  witnessed  by  the  agent  of  the  attor- 
ney vbo  presented  the  petition,  not  a  Sufficient  compliance  with  the  General  Order,  requir- 
ir-g  the  attestation  of  ihe  attorney  wbo  presents  the  petition.     1  Mad.  75. — 17.  Solicitor,  on 
kis  ovn  lehalf,  presenling  a  petition  in  bankruptcy,  an  attestation  was,  on  an  application 
fortbat  paipose^  dispensed  with.     I  Mad.  446. — 18.  A  petition  in  bankruptcy,  attested  by 
-the  agent  ot  the  attorney  for  the  petitioner,  and  authenticated  by  his  attorney,  is  a  sufficient 
cxmpliance  with  the  General  Order  of  12th  August,   1809.     2  Mad.  259 — 19.  Petition,  the 
affidavit  in  support  of  which  had  been  sworn  before  a  master  extraordinary^  whowiM  solici- 
tor to  the  commission,  ordered  to  stand  over,  with  liberty  to  file  another   iiffidavit.     ]  Rose, 
145-^-^0.  An  affidaTit  in  support  of  a  petition  cannot  be  read,  if  sworn  before  the  petition 
was  answered.    2  Rose,  246. — 21.  Affidavits,  in  support  of  petitions  filed  subsequently  to 
Ihe  J3e<il ion- day,  cannot  be  read.     2  Hose,  161. — 22.  Affidstvits  on  petitions  in   bankruptcy 
Ksj  be  filed  after  the  petilirn-day ;  but  the  petition  in  such  case  stands  over,  to  give  time 
-1o  answer  them.    2  Mad.  184. — 23.  Affidavits  in  reply  are   only  to  be  permitted  in  cases 
«here  f.ew  natter  is  inl reduced  in  iho  affidavits  answering  the  petition.     1  Buck,  244.— « 
24.  A  party  having  an  objection  of  form  to  a  petition,  ought  to  be  prepared  to  answer  the 
merits,  if  the  objection  is  over-ruled  ;  and  if  it  is  necessary  ihat  the  petition  should   stand 
over,  to  enable  him  to  file  affidavits,  he  pays  the  costs.     2  Mad.  261. — 25.  An  application 
that  a  petition  just  called  on  may  stand  over,  will  not  be  granted,  unless  upon  payment  of 
coats  by  the  party  making  it.     1  Rose,  24. — 26.  Petition  not  to  stand  ever  for  the  purpose  of 
repaying  to  affidavits,  unless  the  aqpplication  be  made  at  least  two  days  before  the  petition 
appears  in  the  paper.     1  Buck,  232.-27.'  "Where  an  issue  is  directed  on  a  petition  to  su- 
persede a  commission,  the  petition  will  be  ordered  to  stand  over  to  a  time  fixed,   as  that  by 
which  (be  issue  will  probably  be  determined  ;  at  which  period,  the  petition  will  be  dis* 
missed,  if  the  issue  has  not  been  tried,  unless  the  bankrupt  make  an  affidavit  explanatory 
of  the  delay.     3  Mad.  37!.-— 28.  Petition  to  expunge  a  charge  of  collusion  made  in  another 
petfticn,  and  tobe  heard  before  that  petition,  dismissed  with   costs.     That  other  petition 
ccming  on  to  be  heard,  and  the  charge  of  collusion  being  unfounded,  it  was  dismissed  with 
costs  as  against  the  party  so  charged.     1  Buck,  132 — 29.  A  person  keeping  out  of  the  way, 
to  avoid  the  service  of  an  order  made  upon  petition  in   bankruptcy,  it  was  ordered,  upon 
notion,  that  service  at  his  office  should  [*Jbe  good  service.    1  Buck,  38. — 30.  After  an  order 
in  tankruptcy,  with  liberty  to  bring  an  action,  with  special  directions  for  a  production  of 
pa{(rs,  and  not  to  tei  up  the  bankruptcy,  a  bill  of  discovery  cannot  be  filed.     18  Ve?«  209. 
—^1.  Petition  amended,  paying  the  costs  of  the  day.  2  Rose,  368. — 32.  Petition  allowed  to 
stand  ever,  to  amend  the  title.    1  Buck,  2S0. — 33.  Title  of  a  petition  in  bankruptcy  allowed 
to  le  altered,  on  paying  the  costs  of  the  day.     1  Mad.  309. — 34.  Order  relative  to  the  rein- 
stafcment,  in  the  vice-cbancelloPs   paper,  of  petitions,   or   insertion   in  the  chancellor's, 
petiticns  struck  cut  of  the  vice-chancel lor^s  paper  for  non-attendance.     1  Buck,  107.     2 
Mad.  146. — 33.  Attorney,  under  the  circumstances,  ordered  to  pay  the  costs  of  an  improper 
petrticn  in  bankruptcy.     1  Mad.  78 — 36.  Assignee  under  a  commission  of  bankruptcy,  can- 
not maintain  a  petition  against  a  person  not  claiming  under  the  commission.     19  Ves.  46. — 
37.  One  of  two  assignees  having  quitted  the  country,  a  petition  wa^  presented  by  the  remain- 
ing aitignee,  that  the  bargain  and  sale  to  the  two  assignees  might  be  vacated,  and  that  a 
choice  should  be  made  ol  a  new  assignee  in  the  stead  of  the  one  abroad,  and  that  a  new  bar* 
gain  and  sale  might  be  executed  to  the  petitioner  and  the  new  assignee  ;  and  that  service  of 
the  pcfition^  at  the  last  place  of  residence  of  the  assignee  abroad,  might  be  deemed  good 
service.     On  production  of  an  affidavit  of  service  of  the  petition,  an  order  was  made  accord- 
itg  to  the  prayer  of  the  same.     3  Mad.  23.-38.   Bankrupt  permitted  to  petition  against  the 
commission  in  forma  pauperis.    2  V.  &  B.  124 — 39.  A  petition  to  supersede  a  bankruptcy, 
must  not  be  presented  pending  an  action  in  which  the  validity  of  the  (^mmission  is  to  be  liti- 
galed.  3  Mad.  228.-^40.  Petition  to  supersede  a  second  commisaion,  must  be  served  on  the  as- 
sigf-ees  under  the  first.   1  Mad.  74.— 4 1.  Upon  a  petition  to  supersede  a  commission,  the  bank- 
rupt's examination  before  the  commissioner  is  evidence  to  show  that  the  petitioner  is  not  a 
creditor,  although  the  petitioner  was  not  present  at  the  examinalion.   1  Buck,  98.»42.  Upon 
apetftiooto  8Up';rscde  a  commission,  the  proceedings  must  be  produced.   1  Moa.  Bt.  Laws, 
e(t4,^^2,   Fetition  to  prove  a  debt  in  bankruptcy  irregular,  because  the  creditor  did  uot  go 
befcre  the  commiasioners  till  after  it  was  presented,  smd  because  broujiht  to  hearing  without 
«/attOf  what  passed  before  them.  2  Ves.  41.— 44.  Application  to  the  lord  chanoellor  in  bauk- 
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raptcy,  before  t&e  decision  of  the  commissiotiers,  to  receive  or  reject  proofiif  ft  debt,  with  thd 
Tiew  to  the  choice  of  assifpaees,  improper.   1  V.  &  B.    80. — 45.  On  petitions  in  blinkruptcy  (o 
he  admitted  to  prove  debts,  which  have  been  rejected  by  the  commissioners,  the  petiiionert 
ought  to  state  to  the  court,  in  the  first  instance,  the  grounds  of  the  commissioners^  objection* 
Cox,  30t}.-»46.  A  petition  to  be  admitted  to  prove  a  debt,  which  the  commissioners  had  re- 
jected,  should  state  the  grounds  of  their  rejection.  It  appearing,  in  ibis  case,  that  the  bankrupt 
was  in  custody  at  the  suit  of  the  creditor,   and  that,  previously  to  the  proof,  the  commis* 
■ioners  insisted  upon  his  discharge,  the  petition  was  dismissed  with  costs.     1  Rose,  274.— 
47.  A  petition  to  prove,  on  a  refusal  by  commissioners,  must  not  exceed  the  sum  first  propot- 
«d.     3  Mad.  1^2.^-48.  Petition  by  the  bankrupt  to  expunge  the  proofs  of  various  creditors, 
dismissed,  as  being  multifarious ;  costs  not  given  out  of  the  estate,  on  the  ground  that  it 
would  be  hard  upon  the  other  creditors  whose  debts  were  indisputable.     1  Buck,  256. — 49. 
One  of  two  partners,  the  other  being  abroad,'  proves  a  debt  and  dies.     Service  of  the  peti- 
tion to  expunge  the  debt  upon  the  attorney  appointed  to  receive  the  dividends,  ordered  te 
be  good  service,  upon  motion.     1  Buck,  200. — 50.  Order  made  on  motion  that  service   of 
a  petition  in  bankruptcy,  on  the  attorney  of  a  person  abroad,  whose  debt  was  sought  to  be 
expunged,  should  be  deemed  good  service.     3  Mad.  116. — 51.  Practice  on  petitions  to  pay 
dividends  upon   a  debt  proved.     3  Rose,   161.— 52«  Any  creditor  who  has  proved  a  debt 
under  a  commission,  may  oppose  the  allowance  of  the  certificate,  although  his  debt  does  not 
ludount  to  twenty  pounds.     Stat.  5  Geo.  2.  c.  30.  s.  10.     7  Vin.  134.— 53    If  a  person  baj 
been  admitted  as  a  claimant  under  a  commission,  he  may  oppose  the  allowance   of  tbe 
certificate.     1  Atk.  73.     Ibid.    81— But  if  a  long  account  is  to  be  taken,  and  the  bankrupt 
cwears  positively  that  the  balance  on  taking  the  account  will  be  in  his  favour,  and  the  (Pe- 
titioners who  oppose  the  allowance  of  tbe  certificate,  do  not  venture  to  swear  that  there  will 
be  any  balance  in  their  favour  ;  the  lord  chancellor  will  not  stay  its  allowance.  1  Atk.  81. 
—55.  For  barely  coming  before  the  commissioners,  and  saying  there  is  such  a  debt,  is  not 
sufficient  without  an  affidavit.     2  Ves.  249. — 56.  Creditors  who  have  signed  the  certificate, 
may  be  beard  against  its  allowance  ;  and  the  allowance  has  been  sometimes  refused  and 
sometimes  adjourned,  even  where  there  has  been  no  opposition.  Many  years  may  intervene 
between  the  signing  &nd  the  allowance  of  the  certificate  ;  and  large  effects  may  in  the 
meantime  come  to  the  bankrupt ;  and  the  future  allowance  ought  not  to  overreach  them.  2 
Burr.  718.—  67.  Creditors  were  formerly  permitted,  by  an  order  from  the  great  seal,  to  prove 
their  debts  under  a  commission,  for  the  purpose  of  opposing  the  allowance  of  the  certificate, 
[•]without  being  restrained  from  proceeding  at  law  for  their  debts.    7  Vin.  134.  1  Atk.  219. 

221.     3  Bro.  216.    Co.  Bt.  Laws,  130.     14  Ves.  495 58.  But  by  st.  49  Geo.  3.  c.  121.  t . 

14.  proving  or  claiming  a  debt  under  a  commission,  for  any  purpose  whatever,  is  made  an 
election  by  the  creditor,  to  take  the  benefit  of  the  commission  with  respect  to  such  debt.— 
69.  Creditor  who  has  not  come  in  under  the  commission,  and  has  the  means  of  trying  the 
validity  of  the  certificate  at  law,  cannot  petition  to  stay  the  certificate.  1  Buck,  225 — 60. 
"Where  a  petitioner  prayed  the  lord  chancellor  to  stay  a  certificate,  in  order  to  give  him  an 
opportunity  to  prove  his  debt ;  but  did  not  account  for  his  not  having  applied  before  ;  the 
lord  chancellor  dismissed  the  petition.  2  Bre.  48.-61.  If  a  petition  is  presented  against  the 
certificate^  on  or  before  the  day  appointed  for  the  allowance,  it  is  immediately  stayed,  and 
the  petition  set  down  to  come  on  in  the  usual  course.  The  petition  must  be  served  on  the 
bankrupt,  that  he  may  have  an  opportunity  of  answering  the  allegations.  Co.  Bt.  Laws, 
463.<— 62.  Petition  by  a  creditor,  having  the  bankrupt  in  execution,  to  prove,  for  the  pur- 
pose of  preventing  the  certificate,  then  before  the  lord  chancellor  for  allowance  ;  waiving 
the  dividend  ;  the  bankrupt  having  been  so  before.  The  petition  as  to  staying  the  certifi- 
cate dismissed  with  costs  ;  with  liberty  to  prove.  14  Ves.  138.-63.  Motion  on  Saturday 
the  11th,  the  last  day  for  presenting  a  petition  against  a  bankrupt's  certificate,  that  a  peti- 
tion prepared,  but  not  properly  signed,  might  be  ordered  to  be  received  on  Monday  the  l3th, 

and  considered  as  presented  on  the  11th,  refused.     1  Mad.  1  \\ 64.  SembU,  a  petition  to 

stay  a  certificate  prospectively,  cannot  be  supported.  1  Buck,  39. — 65.  Bankrupt  not  served 
with  a  petition  to  stay  his  certificate,  on  which  an  attendance  had  been  ordered,  entitled  io 
his  certificate  ;  and  not  bound  by  taking  copies  of  the  affidavits.  1  V.  &  B.  643.— €6.  Pe- 
tition to  stay  certifiaate  not  being  served  till  the  day  of  petitions,  though  not  answered  till 
the  day  before,  the  bankrupt  declared  entitled  to  his  certificate.  Cooper,  97.-67.  Petition 
to  stay  certificate  must  be  served  before  petition-day.  2  Rose,  187.— 68.  Petition  to  stay  a 
certificate,  must  be  personally  served  on  the  bankrupt  before  the  petition  day.  1  Buck,  ZQ, 
—69.  Though  a  bankrupt  ajpplies  to  the  court  to  have  a  petition  to  stay  his  certificate  ad- 
vanced, yet  that  is  not  a  waiver  of  his  right  to  be  personally  served  before  the  petition  day. 
1  Buck,  39.— 70.  Whether  affidavits  to  stay  a  bankrupt's  certificate,  filed  after  the  petition 
presented,  must  be  confined  to  replying  to  new  matter  introduced  by  the  bankrupt,  ^are, 
10  Ves.  359. — ^71.  Affidavits  in  support  of  petitions  to  stay  certificates,  are  from  necespity 
an  exception  to  the  rule,  that  affidavits  sworn  previously  to  the  answering  of  tbe  petition, 
are  inadmissible  in  evidence.  2  Rosa,  257 — ^72.  General  order  in  bankruptcy,  that  afficla* 
vits  in  support  of  a  petition  to  stay  the  certificate,  shall  be  brought  into  the  office  together 
with  the  petition,  except  aacli  as  «baU  be  necessary  in  reply  to  affidavits  in  answer  to  it. 
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U  V^5.  540. — ^73.  An  atftdavit  iu  support  of  m  petition  to  atay  a  c«Mificat«  filed  after  the 
petifiun  i<  presented,  cannot  bo  read.  1  Buck,  178 — 74.  Upon  petition  to  stay  a  b«n^ 
mpt^s  certificate,  affida\rits  fled  after  the  petition  presented,  admitted  only  in  reply  ;  ac- 
cordinir  fo  the  General  Order,  16th  Nov.  1805.  1  Ves.  U  Beam-  5. — 76*  If  a  creditor  belier* 
inz  acommissioB  to  be  inyalid.  does  not  prove  under  it,  but  acting  advenely,  declares  to 
(he  bankrupt  and  his  friends,  that  he  means  to  petition-  for  a  ttupertedeoHn  and  to  stay  th# 
cerfiiicate,  unless  his  debt  be  paid  or  satisfied,  that  is  not  such  a  tampering  as  will  operate 
lobar  to  hie  petition.  1  Rose,  402. — ^77.  A  petition  to  stay  a  certificate,  is  an  exceptiOBi 
to  the  reerular  course  of  proceeding,  and  may  be  heard  out  of  its  turn.  1  Rose,  93.— .78« 
Upon  a  petition  to  stay  a  certificate,  imputing  conduct  to  the  bankrupt,  which  if  prove4 
isould  amount  to  felony,  the  court  will  not  direct  an  issue  to  try  the  fact  of  conformity.     % 

Bock,  ^5 78.   If  a  creditor  is  induced  by  money  to  withdraw  a  petition  presented  against 

the  certificate,  or  after  such  a  petition,  sells  his  debt,  with  an  agreement  to  withdraw  hi* 
petition,  it  will  avoid  the  certincate  ;  and  to  prevent  such  practices,  petitions  against  a  cer« 
lificate  are  not  now  allowed  to  be  withdrawn  as  of  course.  Co.  Bt.  Laws,  465. — 79.  By  a 
General  Order,  if  any  solicitor  shall  refuse  or  neglect  to  take  away  from  the  office,  the  order 
maAc  upovi  the  hearing  of  any  petition  presented  against  the  allowance  of  a  bankrupt's  cer* 
lificaie,  wilhvD  three  months  from  the  time  such  order  is  made,  such  bankrupt's  certificate 
is  lobe  laid  before  the  lord  chancellor  for  his  allowance  and  confirmation,  notwithstanding 
any  order  pronounced  for  staying  the  same.  General  Order,  22d  Mar.  1796.*— SO.  To  % 
petition  by  a  petitioning  creditor  that  the  assignees  may,  out  of  the  funds  in  their  hand«| 
pay  the  solicitor^  bill  up  to  the  choice  of  assignees,  and  which  had  been  taxed  by  the  com« 
missionera,  it  is  a  sufficient  objection  that  the  commissioners  have  allowed  charges  in  i^ 
which  oueht  to  be  expunged.  1  Rose,  397. — 81*  The  court  has  not  jurisdiction  to  appoiat 
a  receiver  upon  petition  in  bankruptcy.     1  Rose,  179. 

[*](!)  •Acliom  and  Pleadings  arising  out  of  or  connected  with  hankrupley, 
1.  A  demand  and  refusal  is  necessary,  to  enable  the  assignees  of  a  bankrupt  to  sue  in 


2.  c.  $,  s.  29.  provide  that,  if  any  person  shall  be  convicted  by  indictment  for  falsely  swear* 
ing  to  a  debt  under  a  commission  of  bankrupt,  he  shall  forfeit  double  the  sum  so  sworn  to, 
to  be  appropriated  to  the  use  of  the  different  creditors  j  under  whirh  acts,  the  bankrupt*! 
assignee,  as  organ  of  the  creditors,  may  sue.  7  T.  R.  458. — 4.  If  a  bond  is  made  to  a  trustee, 
in  trust  for  one  who  becomes  a  bankrupt,  the  assignees  cannot  bring  the  action  in  their  own 
name,  but  must  sue  in  the  name  of  the  trustee.  I  Atk.  193. — 5.  If  a  creditor  to  whom  a 
bill  has  been  transferred  by  a  bankrupt  partner,  receive  the  money  due  thereon,  the  solvent 
partners,  together  with  the  bankrupt's  assignees,  may  join  in  an  action  for  the  money  re- 
ceired.  10  East,  418. — 6.  In  trover,  the  non-joinder  of  a  co-ffssignee  is  only  matter  in 
abatement.  5  Kast,  407.  1  Smith,  487.-7.  If  in  trover  a  co-assignee  is  not  joined, 
those  who  sue  alone  can  recover  only  their  proportionable  shares.  Ibid.--8.  A  party 
cannot  disaffirm  by  one  action  what  he  has  aiSirraed  by  an  antecedent  one.  if,  therefore, 
the  assignees  of  a  bankrupt,  in  an  action  against  A.  for  the  bankrupt»s  money,  refuse  to 
admit  bis  defence,  that  he  has  paid  it  to  B.  under  the  bankrupt's  order,  they  cannot  after- 
wards  sue  B.  for  the  money.  In  the  former  action,  they  disaffirmed  A.  fijr  their  agent ;  by 
the  latter,  they  would  affirm  him.  2  T.  R.  ?87 — 9.  Where  a  bill  was  filed  by  a  creditor, 
npon  a  debt  accruing  after  the  bankruptcy,  against  the  executor  of  the  bankrupt,  and  hii 
as^iiTDces.  for  an  account  as  having  a  surplus,  and  to  restrain  the  assignees  from  paying  tha 


joint  contractors,  all  must  be  sued,  though  one  is  a  cerUficated  bankrupt.  ,...,. 

I  .  As«snees  may  .ue  in  the  dtbel  and  dttinel,  because  the  whole  property  of  the  bank- 
rupt is  vlsted  in  them  bylaw.  2T.  R.  45.-ir  If  after  an  «*  "^  •f^^™/''?' »  ^~» 
r.«ire  good,  froni  the  bankr..pt,  and   convert  them  into  money,  his  assignees  mayjMther 

affirm  .hi  contract,  and  bring  an  ''>^'>>''-i-f.'".'^?"'^%J^%,'^:^f^i^'^'*''^*^l 

ment  in  it,  they  cannot  bring  the 

The   assignees  have   the  option  of 

brin«ing'e'ither"iroVer   Ira^'s'umpVil,  against  one  ""ho  ».as  sold  4he  bankrupt's  goods,  w^ 

rcceired  the  price   since   the  act  of  bankruptcy.    2  T.  R.  "l.— 16.  The  OM  gnees  may 

either  have  trover  or  a....ump^l  against  the  ^'ff^f^^'^^'^^'/^.^^^ZZ^^ 

onVinal  action    if  he  has  received  the   money  of  the  shenff.     3  Wils.  304.     ILd-Rayni. 

^"t     And   »  trover    against  the   original   plaintiff,  the  sheriff  need  not  be  jomed  in  the 

»cla      2  "^ira' 996.-17.  As.ignecs^annot  sue  for  money,  received  in  PaJ™?'?' »[*  ^J" 

LXsed  byibe  banteupt  to  a  creditor,  after  act  of  bankruptcy.     They  must  b"°8  ««>ver, 
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1  Stark.  48f .— Id.  If  a  fraudulent  preference  hai  been  riren  hj  a  bankrupt  to  one  oC 
the  creditors,  the  assignees  may  either  affirm  or  disaffirm  the  transaction  ;  by  affirming  it, 
tiiey  ^ace  themseWes  in  the  bankrupOs  situation,  and  admit  the  defendant  to  all  those 
privileges  to  which,  as  against  the  bankrupt  himself,  he  would  have  been  entitled  ;  amongst 
others,  to  the  right  of  setting  off  a  debt  on  mutual  credit,  under  stat.  5  Geo*  S.  c.  30.  s.  28. 
They  affirm  the  transaction  by  bringing  a  suit  ex  coniraeiUj  even  though  they  lay  the 
eontract  as  made  with  themselves  ;  they  disaffirm  it  by  a  suit  ex  delicto,  4  T.  R.  2n.<^ 
19.  Action  for  money  had  and  received  will  not  lie  by  assignees,  to  recover  India  stock, 
transferred  by  the  bankrupt  after  an  act  of  bankruptcy.  5  Burr.  2589. — 20.  Where  a 
creditor  receives  money  as  the  proceeds  of  the  bankrupts  property,  though  it  be  not  the 
identical  sum  received  from  the  sale,  the  assignees  may  recover  it  by  action  of  money  . 
had  and  received.  1  M.  &  S.  583. — 21.  The  property  of  a  bankrupt  is  vested  in  his 
assignees  by  the  assignment,  from  the  act  of  bankruptcy  by  relation  ;  and  therefore,  if  a 
sheriff- takes  the  bankrupt's  goods  in  execution  after  an  act  of  bankruptcy,  and  before 
the  commission,-  but  sells  them  after  the  issuing  the  commission,  the  assignees  may 
have  trover  against  him,  but  they  cannot  have  trespass  ;  not  even  where  the  sheriff  levies  or 
pays  over  after  an  act  of  bankruptcy  of  which  he  has  notice.     1  Burr.  20.     1  T.  R.  475. 

[*JComb.  123.     S.  C  1  Show.  12 22.  An  action  of  debt,  on  a  simple  contract,  cannot  be 

maintained  by  assignees  against  an  executor*  Cro.  Car.  209.— 23.  The  proper  course  for 
recovering  the  penalty  under  statutes  1  Jac.  1.  c  15.  s.  11  and  12.  and  5  Geo.  2.  c.  30.  is 
by  action.  7  T.  R.  458.-*— 24.  Assignees,  suing  upon  contract  made  with  bankrupt  before 
bankruptcy,  must  sue  as  such.  Cowp.  569.  Wightw.  65.  10  East,  61.— 26.  Assignees 
0uing  upon  contract  made  with  bankrupt  since  bankruptcy,  need  not  sue  as  such.  Cowp. 
669.  Wightw.  65.  10  East,  61 — 26.  In  an  action  by  the  assignees  to  recover  back  mow 
ey  paid  by  the  bankrupt,  after  he  had  committed  an  act  of  bankruptcy,  and  before  the 
commission  was  opened,  it  is  not  necessary  for  them  to  declare  as  assignees.  Wightw.  65. 
—27.  Id  actions  by  assignees,  it  is  not  necessary  for  them  to  set  forth  the  commission  and 
Droceediogs  at  large,  or  how  the  party  became  a  bankrupt,  but  they  may  declare  shortly. 
Ld.  Raym.  1546.  2  T.  R.  45.-28.  An  assignee  appointed  in  room  of  one  displaced,  de- 
claring upon  judgment  recovered  by  the  fbrmer  assignee,  may  state  generally  that  himself 
has  been  duly  constituted  and  appointed  assignee.  10  East,  61 — 29.  If  A.  and  B.,  sepa- 
rate traders,  become  bankrupt, and  C.  is  chosen  assignee  under  each  commission,  he  cannot, 
in  one  and  the  same  action,  recover  demands  due  individually  to  A.  and  B.  A.  and  B.f 
bad  they  remained  solvent^  could  not  have  sued  jointly,  neither  can  he  who  is  their  repre* 
■entatve.  3  T.  R.  433.-^S0.  If  the  same  set  of  assignees  are  chosen,  under  one  commission, 
against  A.  and  B.  partners;  and  another  againstC,  not  in  partnership  with  A.  and  B. ;  they 
may  declare  as  assignees  of  A.  and  B.,  and  also  as  assignees  of  C.,  for  a  joint  demand  due  to 
all  three.  The  only  objection  that  could  be  raised  would  be,  that  it  appears  that  a  joint 
commission  has  been  issued  against  two  of  three  partners ;  but  none  can  be  raised,  since 
non  constat  from  the  declaration,  that  C.  was  in  partnership  with  A.  and  B.  3  T.  R.  779. 
—^1.  Assignees  may  describe  themselves  as  assignees  of  partners  generally,  though  there 
are  separate  commissions  against  each.  15  East,  428. — 32.  Where  partners  commit  acle  of 
bankruptcy  at  different  times,  and  in  the  interim  between  each,  money  belonging  to  the 
partnership  'u  received  by  a  third  person,  the  assignees,  under  a  joint  commission  against 
both,  most  declare  ibr  it,  as  money  received  to  the  use  of  themselves  and  the  then  solvent 
partner.  3  B.&  P.  465 — 33.  Assignees  of  A.  and  B.  may  sue  for  a  debt  due  to  the  sepa- 
rate estate  of  A.,  without  naming  t,  a  Camp.  399 — 34.  Counts,  on  the  promise  of  the  de- 
fendant and  another,  who  has  since  become  a  bankrupt  and  obtained  his  certificate,  may  be 
joined  with  counU  on  promise  of  the  defendant  alone.  6  Taunt.  179  —36.  In  an  action  of 
aasumpHt^  except  there  has  been  an  express  promise  to  the  assigoees,  the  right  way  of  de- 
claring is,  to  lay  the  promise  to  have  been  made  to  the  bankrupt.     6  Mod.  131.  7  Vin.  139. 

2  Stra.  697 — 36.  In  debt  on  specialty,  assignees  need  not  make  profert  of  the  deed  ;  be- 


pro- 
ceeding. 7  T.  R.  458.— -38.  In  an  action,  by  the  assignees  of  a  bankrupt,  for  the  penalty 
under  statutes  1  Jac.  1.  c.  15.  s.  II  and  12.  and  5  Geo.  2.  c.  30.  s.  29.  it  is  sufficient  to 
sta^te  the  defendant's  previous  conviction  on  the  indictment  for    perjury,  without  averrin? 

that  the  defendant  took  the  oath  in  question.     7  T.  R.  458 39.  In  the  case  of  an  express 

promise,  after  certiacate,  the  creditor  may  declare  on  the  original  cause  of  action  ;  and,  if 
the  certificate  be  pleaded,.the  subsequent  promise  may  be  given  in  evidence.  Peake,  68.- 
—40.  But  if  the  promise  be  only  conditional,  the  plaintiff  must  declare  specially,  and  prove 
the  condition  perfonned.  4  Camp.  203 — 11.  In  an  action  for  falsely  and  maliciously  suine 
out  a  commisswn  of  bankrupt,  it  is  unnecessary  to  aver  that  plaintiff  was  not  indebted.  2 
IVilfl,  147.— 42.  By  stat.  5  Geo.  2.  c.  30.  s.  7.  If  any  bankrupt  shall  be  arrested,  prosecot- 
edy  or  impleaded  lor  any  debt  due  before  he  became  bankrupt,  he  shall  be  discharged  upoa 
common  bail,  and  may  plead  in  general,  that  the  cause  of  such  action  accrued  before  he  be- 
came bankrupt,  and  may  give  the  act  aad  the  special  matter  la  evidence ;  and  the  certifi- 
£*185j 
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cafe  ind  the  allowanca  thereof,  according  to  the  directions  of  the  act,  shall  be  toiBcient  ey* 
idence  of  the  trading,  bankruptcy,  commission,  and  other  proceedinp  precedent  to  the  ob« 
teining  such  certificate,  and  a  rerdict  shall  thoreapon  pass  for  the  defendant,   onless  (he 
plaintiff  can  prove  the  certificate  was  obtained  unfairly  and  by  fraud,  or  unless  the  plaiutiiT 
can  make  appear  any  concealment  by  the    bankrupt  to   the  value  of  ten  pounds  ;  and  if  a 
verdict  pass  for  the  defendant,  or  the  plaintiff  is   nonsuifed,  or  judgment  is  given  against 
the  plaintiff,  the  defendant  shall  recover  his  full  costs* — 43.  By  sect.  41  of  the  same  act,  a 
copy  of  the  certificate  may  be  given  in  evidence,  if  signed  and  attested,  and  entered  of  re* 
cord  as  therein  directed. — 44.  The  general  [*]plea  of  bankruptcy,  is  proper,  if  the  certificate 
be  allowed  any  time  before  plea  pleaded,  though  after  the  commencement  of  the  suit,  pro« 
Tided  the  defendant  were  a   bankrupt  before.     9  East,   82.-^5.  Upon  a  general  plea  of 
bankruptcy,  under  5  Geo.  2.  c.  30.  to  an  action  on  a   bond,  the  plaintiff  may  give  in  evi« 
deuce  the  condition  (without  having  set  it  out  on  the  record)  to  shew  that  the  action  is  not 
barredhy  the  certificate.     Dougl.  160. — 46.  Evidence   of  gaming,  invalidating  the  certifi- 
Bcate,  is  admissible  under  the  HmilUer  to  the  general  plea  of  bankruptcy.      I   S.  i^  B.  22« 
—47.  Where  a  bankrupt  acceptor  pleads  his  certificate,  he  is,  prima  Jacie,  discharged*     If 
it  appear  that  the  commission  was  sued  after  the  day  on  which  the  bill  bore  date,  though  be* 
fore  it  became  due.     5  Gsp.  90. — 48.  Bankruptcy  and  certificate,  in  a  foreign  country,  can« 
not  be  pleaded  in  the  general  form  given  by  stat    5  Geo.  2,  c.  30.  s.  7.     2  H.  B.  5&3.— 49* 
No  one  hot  the  bankrupt  himself  can  avail  himself  of  the  general  form  of  pleading  given  by 
the  statute.     1  B.  &  P.  448.     Id.  450,  n.— 50.  Plea  of  bankruptcy  to  a  bill,  by  heir  at  law, 
against  devisee,  overruled  as  bad  in  point  of  form,  not  averring  distinctly  and   in  succession, 
the  fitcts  upon  which  the  bankruptcy  rested.     Not  sufficient,  for  the  purpose  of  such  a  piea^ 
to  state  that  the  plaintiff  was  duly  found  a  bankrupt  under  the  commission.     3  >\^r.  667* 
*^51.  Plea  of  bankruptcy,  generally  after  the  making  of  the  promises,  without  stating  that 
the  defendant  conformed  to  the  statutes  of  bankruptcy,   £c.  held  good.     2  Smith,  439. 
6  East,  413.     Cooke,  513. — 52.  A  general  plea  of  bankruptcy  under  stat.  5  Geo.  2.   c.  30. 
s.  7.  must  pursue  the  form  prescribed  by  that  statu^,  by  stating,  that  the  cause  of  action 
acxraed  before  tiie  bankruptcy ;  merely  to  allege  that  the  contract   in  question  was  con- 
cliidedbefore,b  insufficient.    4  T.  R.  156. — 53.  A  bankrupt  cannot  give  his  certificate  in 
evidence  under  the  general  issue.     1  Camp.  363. — 54.     A  bankrupt,  wishing  to  avail  him- 
self of  his  certificate,  under  49  Geo*  3.  c.  121.  s.  8.  mast  plead  it.     12  East,  664. — 55.  Plea 
pm's  dtureign  continuance,  that  defendant  became  a  bankrupt,  cannot  be   rejected  by  the 
court,  if  verified  by  affidavit ;  but  the  plea  must  allege  that  he  hath  conformed,  or  it  is  bad* 

2  VViJs.  139 56.   A  plea   of  the  plaintiff  ^s   bankruptcy  must  be  put  in  upon    oath.     3 

Coz,  44 57.  The  assignees  qf  a  bankrupt  succeed  to  all  his  rights  and  privileges   in  res» 

pect  of  the  property  assigned  ;  therefore,  to  an  estoppel  between  him  (a  landlord)  and  his 
tenant,  who,  consequently,  cannot  plead  nil  habuU  m  lenemenHs^  to  covenant  brought  by 
the  assignees  for  rent.  7  T.  R.  537. — 58.  Commissioners,  when  sued,  may  plead  the  gen* 
eral  issue,  or  a  general  plea  in  justification.  Stat.  1  Jac.  1.  c.  15.  s.  16.— -59.  Wherever, 
Vj  an  act  of  parliament,  a  defendant  is  permitted  to  plead  generally,  and  give  the  special 
Matter  of  his  defence  in  evidence  ;  this  privilege  is  reciprocal,  and  the  plaintiff  may  also 
give  all  special  matters  in  evidence  which  tend  to  answer  the  plea,  and  support  his  demand : 
thus,  in  the  case  of  a  general  plea  of  bankruptcy.  2T.  R.  640 — 60.  If  a  pleading  properly 
coedudes  to  the  country^  the  only  mode  of  replying  is  to  join  issue.  Therefore,  there  can- 
not be  a  special  replication  to  a  general  plea  of  bankruptcy,  which,  under  the  statute,  con^ 
dudes  to  the  country  ;  and  though  there  was  such  replication  in  Dougl.  461.  yet  there  was 
■o  objection.  2  M.  &  S.  549. — 61 .  A  replication  to  a  general  plea  of  bankruptcy,  stating  the 
q»ecial  matter,  is  bad  on  special  den^urrer.  3  Camp.  499.  n.  2  M.  &  S.  549. — 62.  Losses  by 
^miog  may  be  given  in  evidence  under  the  general  plea  of  bankruptcy.  Holt,  520. — 63. 
The  same  particularity,  and  no  more,  required  in  an  original  action  is  requisite  in  a  decla- 
ration in  Btire  facias  Therefore,  a  declaration  in  tcire  facias^  brought  by  the  assignees  of  a 
bankrupt,  to  revive  a  judgment  obtained  by  him,  may  state  generally,  that  he  became  a 
bankrupt  within  the  meaning  of  the  statutes,  &c.  ;  and  that  his  goods,  &c.  were  assigned  to 

them.    2T.  R.  45 64.   A  scirt  facias  to  have  execution  of  the  future  effects  of  a  trader 

twice  a  bankrupt,  whose  estate,  under  the  second  commission,  did  not  pay  15y.  in  the  pound, 
Bust  aver  that  fact  ;  since  the  provision  of  the  stat.  5  Geo.  2.  c.  30.  which  gives  the  right, 
tays,  "  nnle-s  the  estate  shall  produce  15*. ;"  so  that  the  rule,  that  where  an  exception  la 
introduced  in  the  clause  giving  a  right,  it  must  be  negatived  by  the  party  asserting  the  right, 
applies.  7  T.  R.  27. — ^65.  An  action  lies  under  stat.  6  Geo.  2.  c  30.  s.  9.  against  a  bank- 
rupt, whose  estate,  under  a  second  commission,  produces  less  than  15#.  in  the  pound,  and 
notwithstanding  the  plaintiff  may  have  signed  hie  certificate  under  the  second  commission. 

ST.  R.  287 66.    A  judgment  recovered  by  an  assignee  displaced,  was  '*  for  damages  sus- 

iMiotdfor  iniuries  committed,  as  well  by  the  defendant  against  the  bankrupt  before  his  bank- 
rupicy^  as  against  the  assignee  as  such  since,"  II  was  presumed,  for  injuries  done  to  the 
HUte,     I  Last,  6I»  r*186l 
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(K)  Proeet4wg9^ 

1.  Books  of  the  bankrupt  noticed  or  referred  to  by  bim  on  bis   last  examination^  form 
part  of  the  proceedings  under   the   commission,   to  be  delivered   with   costs  to  [*]thc   as* 
^jgnees,  by  any  person,  who,  by  refusal  to  part   with  them^   renders  an  application  to  tho 
great  seal  necessary  for  the  obtaining  of  them.     1  Rose,  395. — ?•  Depositions  upon  which 
commissioners  have   founded  a  report  upon  a  reference   to  them,  are    proceedings  in  the 
bankruptcy,  and,  as  such,  to  be  left  in  the  custody  of  the  assignees.     ^  Rose,  19.— 3.  The 
assignees,  not  the  commissioners,  are  entitled  to  the  custody  of  the  proceedings.     Cookcy 
i05.     15  Ve9.  293. — 4,  Ai$signees  or- solicitor  under  the   commission,  not  permitted  to  say 
ihat  they  are  in  any  person''s  hands  but  their  own.     1  Rose,   134 — 5.  The  clerk  of  enrol- 
ments is  not  entitled,  as  against  the  assignees,  to  a  lien  on  the  proceedings  for  the  expences 
pf  their  enrolment,  upon  an  order  obtained  by  the  bankrupt.     1  Rose,  275.     19  Ves.  161.— 
6.  The  depositions  taken  before  the  commissioners  are  not  of  a  pul»lic  nature,  but  taken  to 
defend  themselves;  therefore,   the  court  will  not  order  a  copy  of  them.     1  Ld.  Raym.  153. 
Cooke,  105. — 7.  Solicitor  not  bound  to  produce  proceedings  upon  a  subpana  duces  ttcuTtin 
The  course  is,  to  apply  for  an  enrolment,  and  then  take  a  copy.     4  Esp.  43. — ii.  The  pro- 
ceedings under  a  commission  of  bankruptcy,  superseded,  ordered  to  be  produced  at  the 
hearing  of  the  cause  in  the  coprt  of  chancery  in  Ireland,  with  a  view  to  evidence  from  the 
bankrupt's  examination  ;  but  not  of  course.     11  Ves    557,-9.  Commission  of  bankruptcy 
superseded,  and  an  action  brought,  the  lord  chancellor  ordered  the  commission  and  pro- 
ceedings to  be  delivered  by  the  solicitor  to  the  secretary,  and  by  him  to  the  ?issociate,  to 
be  produced  on  the  trial,  with  liberty  to  inspect  and  copy.     Such  an  order  properly  refused 
-      by  a  judge.     19  Ves.    162.     1   Rose,  276.— 10.  Proceedings  under  a  commission  of  bank- 
ruptcy in  the  secretary's  office,  not  permitted  to  be  used  as  evidence  in  actions  by  strangers, 
unconnected  with   the  commission.     8  Ves.  314 11.  Where  a  bill  was   brought   by  as- 
signees for  a  discovery  of  the  bankrupt's  effects,  the    court  refused  the  defendants  pcrmis- 
■ion  to  look  into  their  depositions  taken  before  the  commissioners,   in  order  to  make  their 
answers  consistent.     1  Atk.  288 — 12.  f  roceedings  to  be  enroUed.     Stat.  5  Geo.  2.  c.  30, 
■.41. 

(L)  Documents, 

1.  General  inspection  of  a  bankrupt's  books,  for  the  purpose  of  getting  rid  of  the  certifi- 

cate  by  proving  gambling  tiansactions,  refused.     6  Ves.  614 2.  A  person  having  a  deed  in 

bis  possession,  that  in  effect  amounted  io  an  act  of  bankruptcy,  one  of  the  parties  was  on- 
dered  to  attend  the  commissioners  with  it,  without  prejudice  to  any  objection  being  taken 

before  them  as  to  disclosure  of  confidential  communications.     1  Buck,  17 3.  If  a  solici- 

tpr,  not  being  the  bankrupt's  solicitor,  has  in  his  custody  a  deed  of  assignment  executed  by 
A  °?"^'""P**  ^^  "*""*  produce  it,  if  required  so  to  do  by  the  commissioners.     1  Buck,  110. 
•     J       ^1^1!-  *^**  commissioners  refused  to  proceed  in  the  bankrupt's  examination,  unless  he 
l?rodur.od  his  books,  &c.  which  were  in  the  office  of  a  master  of  tho  court  of  chancery,  in  Ire- 
land, or  copies  of  them,  an  order  was  made,  declaring  that  such    books  or  copies  must,  if 

reqiurcd,  bo  produced  at  the  expence  of  tho  estate.     2  Rose,  164.     3  Ves;  &  Beam.  94 

5.  A  bill  of  exrhanj:e  on  which  the   commission   was  sued    out,  ordered  to  be  left  with  the 
assignees,  and  enrolled  of  record  with  t|io  commission  and  i>roccedings.     2  Rose,  188. 

(M)  Sales. 

1.  Commissioners  not  to  decide,  whether  an  ontate  of  bankrupt  shall  be  sold  or  not ;  there 
must  be  an  ordtr  for  sale  ;  any  creditor  has  a  right  to  insist  on  it.  1  Ves.  169.— 2.  Com- 
missioners of  l>ankrupt  may  order  the  bankrupt's  estate  to  be  sold  in  the  country,  without 
any  order  of  the  court.  Cox,  225.-3.  The  advertisements  in  cases  of  sales  before  com- 
missioners sliould  not  be  genei-ul,  hut  should  name  the  hour  ;  and  after  the  timo  is  expired. 
If  the  commisMoners  arc  not  gone,  they  oucht  to  admit  a  better  bidder ;  if  they  do  not,  the 
cour  npon  petition,  w.ll  open  the  bidding.  1  Atk.  202.-4.  Upon  b^nkruptfy,  the  mucle 
Of  selling  an  estate  is  left  to  the  commissioners,  no'  directed  by  the  court,  as  in  a  sale  by  a 

t"ac'''3Rlrfifi       r    T?'  »r^°^«Vr.V^"  ^t^  bankrupts  property   by  private  con- 
I?  V       *  '  ?.^~^*  ^^®  «^^*^'»   »«•«   »»ble  to  the  auction   duties.      1  Esp.  *G90.-7.    In 

bankruptcy,  application  to  open  biddings  after  deed  executed,  and  the  inircha^er  nut   i.»fo 
possession,  too  late.     1  Ball  &  Bcatty,^209.-9.   U  hen  a  sufficfent  advare  is  oflere   ,  ad 
S.O^^o'^Mn?  *!/^"".'^y  made,  biddings  in  bankruptcy  may  be  opened.      1  Bull  &  ec^u;, 
CooW    ?^      [l^  Bo!  H'"rr^'*''  1''*^'  making  the  pledg^,  can  insist  upon  its  being  so  d 
hLd  wffh^Tri  V.  '  ^*V"  °^.«*c^'^»"6:e,  and  other  personal  securiiies,  plcdu-cd  or  c?ep«8. 

Sfnn'lL"!^^    ?^::L^\^'''^'  l^_h,-^^.   ^'^.'-^   ^^^  commi,;Ler;  in  the  .4'e 


^on,rs  arc  .lirccted  by  a  General  Order,  (Gen."  OrdeV/w.i;  M^r^VM).  ro"L\7tk7 [•w\T- 
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(he  London  Gaz«tf  e,  and  in  soch  other  of  the  public  papers  as  they  may  think  fit,  when  and 
trhf^re  the  mortgag^ed  prembes  are  to  be  sold,  and  the  proceeds  of  the  sale  are  to  be  first  ap- 
plied to  the  payment  of  the  expences  of  the  sale,  and  then  in  payment  of  the  mortgagee^* 
principal,  interest,  and  costs;  and  incase  of  a  deficiency,  the  mort^eree  is  to  prove  for  the 
Tesldae  under  the  commission. — 13.  Order  in  bankruptcy  on  petition  for  sale  of  premises, 
iQbject  to  an  equitable  mortgage  ;  the  General  Order  (8th  Mar.  1794)  applying  only  to  le- 
gal mort$;as:e9.  16  Ves.  434. — 14.  The  coart  will  not,  sitting  in  bankruptcy,  on  behalf  of 
t  the  sureties  of  a  bankrupt,  direct  a  sale  of  mortgaged  premises,  for  paytnent  of  a  debt  se- 
{  cured  by  recofi:nizance,  or  for  payment  of  any  other  security,  except  a  mortgage.     1  Ball  ic 

Beattf,  197. — 15.  Where  the  grantor  of  an  annuity  secured  by  real  property, becomes  a  bank* 
rapt,  and  arrears  of  the  annuity  become  due  after  the  bankruptcy,  the  real  security  will,  on 
the  petition  of  the  grantee,  be  ordered  to  be  sold,  and  the  produce  applied  in  satisfaction  of 
to  much  of  the  arrears  and  value  of  the  annuity  as  the  same  will  extend  to  satisfy,  and  the 
graotee  be  allowed  to  prove  the  residue  under  the  commission.  1  Mad.  4S6. — IS*  Bank- 
tupt  before  hb  bankruptcy ,  on  a  loan  of  stock,  gave  a  band  to  re-transfer  the  principal  with- 
in three  years,  and  pay  the  amount  of  the  dividends  in  the  meantime,  and. also  agreed  to 
convey  area!  estate  as  a  security.  No  re  transfer  was  made,  nor  any  dividends  made  Held, 
IbatonhisbaDkniptcy,  the  security  should  be  sold,  the  dividend  paid  out  of  the  produce^ 
aod  that  stock  should  be  purchased  ;  and  if  not  sufficient  to  re-purchase  the  whole  princi- 
pal stock,  that  proof  should  be  made  under  the  separate  estate  for  the  remainder;  and 
th.it  thaasji^oees  were  not  entitled  to  have  three  years  to  re-transfer  the  stock.  3  Mad* 
159. — 17.  Jn  the  sale  of  an  office,  the  course  of  proceeding  Is,  for  the  assignees  to  settle  the 
price  with  a  purchaser,  and  then  to  propose  him  lo,  and  get  the  approval  of,  the  person  hav- 
is?the  power  of  admission,  whereupon  the  bankrupt  must  surrender  the  office,  which  the 
chancellor  will  compel  him  to  do  at  the  peril  of  imprisonment     1  Atk.    210.     Cooke,  283. 

(N)  yotd  r»an#ac/ton*. 

1.  UntiV  an  act  of  bankruptcy,  the  j'lu  dhponendi  over  goods  remains  with  the  trader, 
unless  he  exercise  it  by    way  of  a  voluntary    and    fraudulent    preference  of  a  particu- 
lar creditor,  in  contemplation  of  bankruptcy.     5   East,    175.— 2.  A    transfer  on  the  eve 
of  a  b^akrupicj^  i»  only  fraudulent  when  it   is  a  voluntary  act  moving  from  the  debtor. 
HoU,  S03.'-d.  The  preference  of  a  particular  creditor  by  a  trader  in  bad  circumstances  is 
▼alid,  if  the  trader  did  not  contemplate  bankruptcy  at  the  time,  though  the  creditor  did  not 
threaten  arreet  in  case  of  refusal.     6  T.  R.  152 — 4.  Legal  preference  is,  where  the  proper- 
ty is  duly  and  regularly  transferred,  and  the  transfer  complete  before  an  act  of  bankrupt- 
cy ;  as  where  payment  is  made  by  a  trader  in  the  ordinary  course  of  dealing,  or  enforced  by 
lexal  process,  though  but  the    evening  of  the  bankruptcy.     Cowp.    1 17.     Lofft.^  472. — 5. 
Where  a  trader,  under  a  threat    or  apprehension  of  legal  process,  or  from  the   pressure 
ud  importunity  of   his    creditor,    delivers  property    to  him,   or  gives    him  a  power  to 
receive  it;  the  transaction  is  valid,  even    though   the  trader  knew  himself  to  be  insol- 
vent.    1  T.  R.  165,  156.     2  Bos.  &  Pull.    l«2.     3  Ves.  85.     1  Ves.  jun.  280.     5  T.  R.  235. 
f  T.  R.  152.     2  Camp.   166.     1 1  luist,  256.^6.  A  preference  shewn  to  a  particular  creditor, 
by  a  trader  contemplating  bankruptcy,  if  given  under  an  apprehension,  however  groundless, 
of  legal  process,  or  on  a  demand  for  payment,  is  in  the  ordinary  course  of  trade,  and  therefore 
valid.     1  T.  R.  155.  156,  n. — 7.  The  circumstance  of  a  bond  debt  not  l)eing  due,  in  sat- 
isfaction of  which  goods   have  been  given,    is    not    decisive  of   fraudulent   preference.  . 
2  B.  &  B.  682. — 8.  A  payment  made  previously  io  an  act  of  bankruptcy  to  an  obligee,  who 
presses  for  payment,  before  the  bond  is  forfeited,   is  good.     4£8p.  60. — 9.  A.   discounts  a 
bill  lor  B.,  and  before  it  comes   due,  has  reason  to  suspect  that  the  acceptance  is  forged. 
I^Ec  t^ikes  two  constables  to  an  inn  were   B.  is.     Whilst  they  are  in  attendance   below,  ho 
asks  B.  whether  he  is  aware  there  is  any  irregularity  in  the  bill.     B.  says,   ^^  I  am ;  bat  the 
wiiole  shall  be  paid.*^     A.  insists  upon  payment  before  B.  left  the  room  :  on   which  B. 
proposes  to  assign  him  hops,  &c.  lying  in  a  rented  warehouse.     There  was  evidence,  that 
after  the  arrangement  was  acceded  to,  and  beforo  the  bill  of  sale  was  executed,  B.  must 
have  been  aware  that  the  constables  were  in. attendance,  as  messages  were  sent  up  from  them 
tp  know  if  they  were  wanted.  The  bill  of  sale  was  held  good  against  a  subsequent  bankrupt- 
cy.    Mann.   Index. — 10.   A   trader,   in  contemplation  of  bankruptcy,   sends  his  clerk  to 
nake  a  payment  to  a  creditor ;  but  before  the  clork  reaches  the  creditor's  house,  the  creditor 
■takes  a  personal  demand  of  the  debt.     Held,  that  notwithstanding  the  intention  to   give  a 
preference,  the  intermediate  demand  made  th.e  payment  by  the  clerk  valid.    1  Campb.  416. 
[*J — II.  If  A.,  a  shop-keeper,  procure   B.  to  discount  accommodation  bills  drawn  by  him 
^nd  accepted  by  third   persons,  and  B.  afterwards   require  A.  to  give  him  a  collateral  secu- 
rity ibr  the  payment  of  the  bills  ;  upon  which  A.  secretly  deposits  with  him  a  quantity  of 
gDod^  from  his  shop,  to  be  sold  for  B.'s  benefit,  if  the  bills  should  not  be  paid  ;  and  soon  af- 
ter A.  becomes    bankcnpti  and  the   bills  are  dishonoured.     The   depositing  of  the  goods  in 
(hi-  Banner,  as  a  security,   cannot  be  invalidated  as  a  voluntary  preference  in  contempla* 
^on  of  bankruuicy.      *  I  ^^ti  166. — 12.  Defendant  having  discounted  bills  for  B.,  requir- 
^iacaflai'cral  sccdrity,  upon  which  B.,  il  different  times,  brought  goods  to  defendant  in 
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the  evening,  to  be  sold  to  oorer  the  bills,  if  dishonoured.  B.  shortly  became  bankrupt^ 
Held,  that  the  depositing  of  these  goods  at  the  urgency  of  the  defendant,  was  not  a  Tolun- 
tary  preference,  though  Uiere  was  no  immediate  right  of  action.  2  Campb.  166. — 13.  Hold- 
er of  note  gave  it  up  on  receiying  an'order  to  pay  out  of  purchase-money.  It  was  not  accept- 
ed, but  purchaser  verbally  agreed  to  give  notice  to  attend  when  the  deeds  and  money  were 
ready.  He  did  attend  accordingly  ;  but  before  the  business  was  over,  drawer  was  arrested, 
and  soon  after  a  bankrupt ;  holder  had  a  lien  ;  the  order  not  being  given  in  contemplation 
of  bankruptcy,  though  he  knew  drawer  to  be  insolvent  at  the  time.  1  Ves.  S80. — 14.  Se- 
curity made  by  a  debtor  insolvent,  his  effects  under  execution,  and  not  two  months  before 
bankruptcy,  upon  a  previous  application  of  a  creditor  ignorant  of  those  circumstances  :  the 
lord  chancellor  thought  it  valid,  but  permitted  the  assignees  to  bring  an  action.  3  Ves. 
85. — 16.  J.  R.  before  her  bankruptcy,  being  pressed  to  discharge  a  debt,  and  giving  to  her 
creditor  a  draft  on  the  executor  of  a  debtor  of  her^s,  which  draft  the  executor  promised  to 
dischai^e,  on  receiving  assets,  is  a  good  equitable  assignment  of  tbe  debt,  and  available 
against  the  assignees  of  J.  R.  1  Mad.  53.-— 16.  Property  delivered  by  a  trader  to  a  credi- 
tor, in  contemplation  of  bankruptcy,  and  in  order  to  give  such  creditor  an  undue  preference, 
is  fraudulent  and  void.  4  Burr.  2174.  4  Burr.  2^35.  1  Blk.  660.— -17.  Preference  in 
contemplation  of  bankruptcy,  however  moral  the  act,  void.  18  Ves.  342.— 18.  Delivery 
of  effects  in  contemplation  of  bankruptcy  to  a  creditor,  though  standing  perfectly  bona  fidc^ 
is  bad,  if  voluntary  and  without  pressure.  3  Ves.  85. — 19.  An  assignment  of  part  of  a  tra- 
der's effects  in  contemplation  of  bankruptcy,  is  fraudulent.  3  Wils.  57. — 90.  A  pretended 
sale^  though  of  part  only  of  a  trader's  goods,  to  a  particular  creditor  ;  or  any  other  contri- 
vance not  in  the  course  of  trade,  but  calculated  merely  to  give  a  fraudulent  preference,  and 
to  defeat  the  equality  of  the  bankrupt  laws,  is  void;  though  the  delivery  of  the>  goods  to 
-auch  creditor,  and  his  assent  to  the  transaction,  be  complete,  before  any  act  of  bankruptcy 
committed.  But  such  pretended  sale  is  not  in  itself  an  act  of  bankruptcy  ;  nor  is  any  other 
■/raudulent  transaction  without  deed*  Cowp.  629. — 21.  A  transaction  void  as  against  cre- 
ditors, but  valid  against  debtor  himself,  is  not  available  by  the  assignees  under  the  sabse- 
Juent  bankruptcy  of  the  debtor,  not  contemplated  at  the  time.  5  Taunt.  109.  663.— -29. 
legal  title  in  contemplation  of  bankruptcy  protected  by  the  previous  equitable  title.  13 
Ves.  122. — ^23.  Semble,  that  if  a  trader,  by  delivering  over  property,  in  order  \o  evade  a 
threat  of  process,  gains  nothing,  the  preference  must  be  presumed  voluntary.  7  East,  544. 
«»24.  Whether  a  trader,  who  on  the  verge  of  insolvency,  deliven  goods  to  a  creditor,  does 
it  in  contemplation  of  bankruptcy,  is  a  question  of  fact  for  the  jury,  though  he  afterwards 
became  a  bankrupt.  6  Taunt.  539.  1  Mars.  196. — 25.  A  fraudulent  purchase  of  goods 
from  a  person  in  insolvent  circumstances,  by  a  creditor,  with  knowlejlge  thereof,  to  save 
himself  and  cheat  the  other  creditors,  of  whom  the  insolvent  bought  such  goods  upon  credit, 
is  void.  4  Burr.  2477. — 26.  A  trader,  in  contemplation  of  absconding,  incloses  certain  bills 
to  A.,  a  pitrticular  creditor,  in  discharge  of  his  debt,  saying,  he  has  the  honour  to  shewhin& 
that  preference  which  he  conceives  is  his  due  :  this  is  done  without  the  pri/ity  of  A.,  and 
followed  by  an  act  of  bankruptcy  before  the  notes  could  possibly  be  delivered.  T)ie  essen* 
tial  motive  being  to  give  a  preference,  and  the  act  itself  complete,  the  transaction  is  void. 
Cowp.  117. — 27.  A  trader  in  insolvent  circumstances,  and  under  arrest  in  execution  at  (he 
suit  of  a  creditor,  assigns  all  his  goods  and  effects  to  him  in  payment  of  his  debt,  with  a  trust 
for  payment  of  the  surplus  to  himself.  Held,  this  is  in  contemplation  of  bankruptcy,- and 
fraudulent,  within  1  Jac.  I.e.  15.  s.  2.  notwithstanding  the  compulsion  of  the  arrest.  3 
Smith,  137.  7  East,  138 — 28.  Where  a  trader,  knowing  himself  to  be  insolvent,  called 
upon  his  creditor  and  informed  him  of  it ;  and  the  creditor  thereupon  said,  that  he  must  be^ 
paid  his  debt,  which  was  done,  and  the  trader  immediately  afterwards  became  bankrupt*. 
Held  a  fraudulent  preference.  2  B.  &  P.  283 — 29.  The  acceptor  of  a  bill  informed  the 
folder, 'before  it  became  due,  that  he  was  insolvent ;  the  holder  promised,  if  the  bill  wtis 
regularly  paid,  he  would  guarantee  a  composition  to  the  creditors  :  the  bill  was  paid, 
the  acceptor  became  bankrupt.  Held  a  fraudulent  preference.  3  Esp.  215. — 30.  If 
4he  consignee  [^Jof  goods  upon  credit,  suspecting  his  solvency,  refuse  them,  and  con- 
signor upon  notification  consents  to  receive  them  back  (which  consent  will  be  presumed) 
they  will  not  pass.  1  Str.  165. — 31.  The  rule,  that  a  trader  on  becoming  insolvent  may  re- 
scind a  contract  in  favour  of  a  particular  creditor,  is  limited  to  cases  where  the  contract  is 
not  complete  ;  therefore  he  cannot  rescind  a  contract  of  sale  where  goods  have  been  de- 
livered, and  a  bill  has  been  accepted  by  him  for  the  amount.  6  T.  R.  80. — 32.  A.  purchases 
goods  of  B.  on  October  the  8th,  for  the  purpose  of  exportation,  but  iinding  that  he  must  stop 
payment,  and  that  he  cannot  apply  the  goods  to  the  purpose  for  which  they  were  bought^ 
he  returns  them  to  B.  on  October  16th :  on  17th  he  stops  payment,  but  expecting  remittan- 
ces from  abroad  more  than  sufficient  to  pay  his  debts,  has  no  doubt  but  his  creditors  will 
give  him  time  ;  they,  however,  refusing,  he  is  made  bankrupt  on  November  2d.  In  an  ac- 
tion by  the  assignees  against  B.  for  the  value  of  the  goods  ;  held,  that  the  jury  were  war- 
ranted in  finding  that  the  delivery  of  the  goods  to  B.  was  not  made  in  contemplation  of 
bankruptcy.  I  Mars.  196.  5  Taunt.  539 — 33.  Goods  ordered  and  actually  receive<l 
irere  soon  afterwards  stnt  back,  to  give  a  preference,  in  contemplation  of  bankruptcy.  T^te 
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|iaigM«i  are  •niitled  lo  fhem.  S  East,  1 17. — ^34«  If  A.  delirer  goods  to  B.  upon  a  contract 
of  tale,  the  property  is  changed  U>7  the  delirery,  though  the  goods  were  obtained  bj  B* 
with  intent  to  defraud  A.  ;  therefore  the  latter  cannot  take  them  back  after  an  act  of 
bankrnptcj.  4Eap«  171.--^.  A.,  an  intolvent  trader,  receives  a  remittance  front  B.,  a 
creditor  abromd,  which  he  deliFers  to  B.'s  agent,  C.  ;  his  other  creditors  afterwards  meet, 
and  consent  HhaX  the  bills  remitted  shall  be  delivered  to  C.  to  hold  for  the  parties  ultimate- 
Ij entitled.  This  is  a  ralid  delivery  to  B.,  and  the  transaction  is  not  affected  by  the  snbse* 
qwnt  'bankniptcy  of  A«  1  Camp.  89. — 36.  Where  a  trader,  before  his  bankruptcy,  de« 
poiited  a  leaee  aw  a  security  for  money,  without  making  any  mortgaire  or  assignment  of  it| 
the  legal  estate  vested  in  the  assignees  under  the  commission.  5  Esp.  105.-^7.  Tf,  be- 
foie  an  act  of  bankruptcy,  a  trader  place  goods  in  the  hands  of  a  factor  for  sale,  the  lat- 
ter may  sell  after  the  bankruptcy,  and  may  retain  the  proceeds  to  answer  his  own  debt. 
4  &p.  i33.-*i>38.  A.  ships  goods  for  Hamburgh,  and  makes  out  the  bills  of  lading  in  the 
name  of  S.  &  M .  who  have  no  interest  in  the  property,  and  deposits  these  bills  of  landing 
with  B.  as  a  collateral  security  for  his  acceptance  of  A.^s  drafts.  B.  pays  his  acceptances, 
and  A.  becomes  bankrupt :  B.  has  a  legal  claim  to  the  proceeds  of  the  cargo.  1  Camp.  554. 
— 39.  A  ttader  gives  a  power  of  attorney,  for  the  purpose  of  enabling  a  creditor  to  receive 
money  for  his  own  reimbnrsement.  Money  received  under  this  power,  after  an  act  of  bank- 
roptcy,  cannot  be  retained  against  the  assignees.  5  Esp.  158.  QiMere.^-40.  Unless  an  exe- 
cution is  actoaliy  executed,  not  merely  delivered  to  the  sheriff,  tho  bankrupt's  goods  pau. 
3  Lev.  69.  ]9f.  1  Lev.  173. — 41.  Bankruptcy  after  seizure,  will  not  invalidate  the  execu- 
tion Ld.  Raym.  724. — 42.  Lands  cannot  be  assigned  if  a  statute  be  extended  upon  them 
though  the  liber  ate  was  not  sued  before  the  bankruptcy.  Cooke,  373.-43.  When  a  ten- 
ant ia  tail  makes  a  mortgage  for  years^  and  afterwards  becomes  bankrupt,  and  dies,  without 
svffcring  a  recovery,  the  assignees  shall  hold  free  of  the  mortgage.  1  Wils.  ^6.«— 44« 
Where  A.  made  a  mortgage,  and  afterwards  a  commission  was  taken  out  against  him,  and 
the  cemmisaioners  made  an  assignment  of  his  estate  ;  and  then  B.  lent  2,0002.  to  the  bank- 
rapt  upon  a  second  mortgage,  without  'notice  of  the  bankruptcy,  and  afterwards  B.  got  in 
the  first  mortgage  ;  this  mortgage  was  held  not  to  protect  the  other.  2  Vem.  157  ;  but 
judgment  reversed ,  Journals  Dom.  Proc.  14  Vol.  601. — 45.  By  stat.  1  Jac.  1.  c.  15.  s.  5. 
if  trader  transfer  manors,  lands,  tenements,  hereditaments,  offices,  fees,  annuities,  leaseS| 
goods,  chattels,  or  his  debts,  into  other  men^s  names,  except  the  same  should  be  pur- 
chased, conveyed  or  transferred  for  or  upon  the  marriage  of  any  of  his  children,  both  the 
parties  married  being  of  the  years  of  consent,  or  some  valuable  consideration,  the  commis- 
sioners  may  assign  them — 46,  The  expressing  that  the  consideration  is  for  other  valuable 
considerations,  besides  that  expressed,  merely  allows  of  proof  to  that  effect.  1  Atk.  93.— 
47.  Voluntary  conveyance  by  a  solvent  trader  is  unavailable.  1  Atk.  93.  1  Bro.  160. 
B  Vei.  20O.~4tl.  A  voluntary  conveyance  by  one  not  in  trade,  with  the  view  of  proteetion 
against  possible  bankruptcy  in  a  trade  in  which  he  is  about  to  engage,  seems  uuavailable. 
IMont  465. — 49.  Half  of  a  lease,  bequeathed  to  bankrupt's  child  under  agreement,  upon 
loan  by  bankrupt  of  half  the  fine  of  its  renewal,  cither  so  to  bequeath  or  repay  the  money,  is 
distrihatable.  1  Bro.  160.  7  Ves.  88.-~50.  It  seems  that  the  wife  of  a  trader  is  within  the 
statute.  1  Mont.  466. — 51.  Voluntary  conveyance  of  trader's  property,  for  the  use  of  him- 
self and  his  wife,  is  distributable.  Styles,  288 — 52.  Settlement  upon  marriage  by  hus- 
band, neither  indebted,  in  trade,  or  intending  it,  upon  himself  until  his  death  or  bankruptcy, 
then  for  payment  of  annuity  to  his  wife,  is  unavailable.  Nor  is  a  covenant  by  the  wife's  fath- 
er to  do  some  act,  any  consideration  within  the  statute.  19  Ves.  90.— 53.  Purchase  by  a 
man  in  the  joint  names  of  himself  and  his  wife,  if  he  was  a  trader  at  the  time,  and  he  af- 
terwards f*]  becomes  bankrupt,  is  void  against  the  creditors,  within  the  statute  1  Jac.  1.  c. 
15.  s.  5.  So,  if  the  purchase  was  made  with  the  wife's  money,  if  previously  received  and 
dispooable  by  him  as  his  own  ;  not  bound  by  any  agreement  with  a  trustee  ;  and  the  re- 
ceipt not  connected  with  the  purchase.  8  Ves.  195.  9  Ves.  li.  11  Ves.  377 — .54.  A 
tenant  for  life,  with  remainder  to  his  children,  redeems  the  land«tax  on  the  estate  with  his 
own  money,  iotrodocing  into  tlie  contract  for  redemption  his  own  name,  and  that  of  another, 
aa  trustees  for  his  children  ;  and  afterwards  becomes  bankrupt.  On  bill  by  his  assigrnces 
against  a  purchaser  of  his  life  estate,  and  of  the  land-tax  so  redeemed,  a  specific  perform- 
ance decreed,  aa  being  within  the  statute  1  Jac  1.  c.  15.  s.  5.  3  Mer.  702.— 55.  Where  a 
conveyance  was  made  by  an  administrator,  who  afterwards  became  a  bankrupt,  to  hia 
ehUdreo,  the  grandchildren  of  the  intestate,  for  the  payment  of  1,500^  each,  given  to  them 
by  him  ;  held  fraudulent  against  creditors,  unless  it  could  be  proved  that  he  had  assets  in 
his  hands  of  intestate,  at  time  of  conveyance.  1  Mad.  76—56,  If  a  settlement  is  made 
before  marriage,  though  without  a  portion,  it  will  be  good  against  the  assit^aees  ;  for  mar- 
riage itself  is  a  consideration,  and  il  is  equally  good  if  made  after  marriage^  provided  it  be  up- 

\         on  payment  of  money  as  a  portion,  or  a  new  additional  sum  of  money,  or  even  an  agreement  to 
pay  money,  if  the   money  be  afterwards  paid,  pursuant  to  the  agreement.     Cooke,  UQ2. — 

1  57.  i  covenant  to  indemnify  the  husband  against  the  wife  s  debts,  is  a  sufficient  valuable 
CMUideration  within  the  statute  of  James,  oven  though  the  husband  lives  apart  from  his 
Wife,  aad  a  separate   »ainteiiaaco  is  provided  for  her.    3  Mer.  269.— 58.  A  father,  at  the 
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request  of  his  son^   executes  a  isortgn^e  to  secure  a  debt  due  from  the  son  to  the  irortgiig'ee^ 
Held,  that  the  mortraf^e  is   not  a  roUmtarj  conveyance    without    consideratioi  .    ^'.  ithin  I 
Jac.  1.  c.  15.8.5.     1  Buck,    I6.*i. — 59.  Money  is  not  within   ^tat.    1  Jac.  1.  c.  i6.  s,  .^.     7 
Ves.  88.     1  Rose,  910.  2  M.&  S.  36.  accord.  ;  j^mh.   596,  contra.—- CO.  U  a  periiOD  Du-.kc  a 
▼olunfary  conveyance,  upon  consideration  of  natural   aflection,  and    he  i6  not  at  the  time 
indebted  to  any  one,  nor  in  treaty  for  the  sale  of  the. lands,  such  conveyance  has  no  badge 
of  fraud.     8ecus.  if  then  indebted,  or  then  in  treaty.     Style,  446. — 61.  A  voluntary   iair 
conveyance  by  one  not  in  trade,  nor  indebted,  is  not  avoided  by  subsequent   bankru]»tcy. 
Cro.  Car  548.     2  P.  Wms.  298.     1  Atk.  93      8  Ves.  195.— 62.  Hence,  where  a  man  not  a 
trader,  and  not  indebted,  purchased  lands,  and  settled  them  to  himself,  and  to  his  wife  and 
son,  and  two  years  afterwards  entered  into  trade  and  became  bankrupt ;  the  settlement  was 
held ^ood  against  creditors.     Cro.  Car.  548.     3  P.  VVms    998. — 63.  Equitable  settlement 
by  trader,  after  marriage,  upon  his  wife,  of  her  property,  in  possession  of  her  trustees,  and 
never  in  his  own  or  bis  order,  is  valid.      1  Mont.  467. — 64.  A  deed  made  by  a  trader   two 
months  before  an  act  of  bankruptcy  was  committed,  for  securing  the  iortunes  of  children 
out  of  trust  monies  in  his   hands,  was   declared  good  against  creditors.      10  Mad-  490. — 6&, 
An  insolvent  trader,  having,  as  administrator  to  his  wifc^s  father,  received  a  legacy  to  hit 
own  children,  may  settle  it  upon   them,  if  at  the  time  be  have  goods  of  testator  in    his  poa- 
session.     1  Mad.  76. — 66.  By  5  Goo.  2.  c.  30.  s.  11.  every  bond,  bill,  note,  contract,  agree- 
ment, or  other  security  whatsoever,   made  or  e^iven  by  any   bankrupt,  or  by  any  other  per- 
son, unto  or  to  the  use  of  or  in  trust  for  any  creditor  or   creditors,  or  for  the  security  of  the 
payment  of  any  debt  or  sum  of  money  due  from  such   bankrupt  at  the  time  of  bis  becoming 
bankrupt,  or  any  part  (hereof,  between  the  time  of  his  becoming  bankrupt  and  such  bank* 
rupt^s  discharge,  as  a  consideration,  or  to  the  intent  to  persuade  him,  her  or  them^  to  con- 
sent to  or  sign  any  allowance  or  certificate,  is  void:  and   the   monies   thereby  secured,  or 
agreed  to  be  paid,  are  not  recoverable  ;  and  the  party  to  such  contract  may  plead  the  gen- 
eral issue,  and  jg^ive   the  special  matter  in   evidence. — 67.  An   agreement  to  pay  a  sum  of 
money    to   the  assignees  of  a  bankrupt  when   his  certificate    shall  be  allowed,  whereby  a 
creditor  is  induced  to  sign  (although  the  money  to  be  paid  is  for  the  benefit  of  all  the  cre- 
ditors) is  void  by  5  Geo.  2.  c.  30.  s.  11.     Dougl.  659,  n. — 68    And  an  action  lies  to  recover 
back  money  paid  to  a  creditor  to  induce  him   to  sign  the  certificate.     Dougl.  696.     il  T.  K. 
766.     1  P.  Wms.   620.     See  6  T.  R.  146.     4  East,  372.     15  Ves.   52 — 69.  A  bond  given 
to  a  creditor  to  induce  him  not  to  petition  against  the  allowance  of  a  bankrupt's  certificate, 
it  void.     1  H.  B.  647.     Contradicting  1  P.  Wms.  620.  And  see   3  Taunt.  4';8 — 70-  An  as- 
signment in  consideration  of  not  prosecuting  a  docket  struck,  is  not  valid.     2  Mad.  4U.— > 
71.  An  agreement  by  a  third  person  with  the  assignees  of  a  bankrupt,  to  pay  them  the  full 
amount  of  certain  sums,  with  the  receipt  of,   and  not  accounting  for  which,  tlie  bankrupt 
was  charged,  in  consideration  that  the  bankrupt  should  not  be  examined  by  the  commis- 
sioners touching  those  sums,  is  void  ;  because,  1.  The  asaigueea^  have  not  power  over  what 
they  have  undertaken  for,  and  so  thero  is  no  consideration  ;  2.  The  aj;reemcnt  coutravonea 
the   policy  of  the  bankrupt  law.     Quxre^   whether  a  consent  by  the  creditors  would  have 
altered  the  case  ?  ««m6/(,  not.  3  T.  ft.    17. — 72.  'A  contract  to  make  a  debt  not  enforceable 
[•]"  till   death  or  bankruptcy,''    is  not  good.     1  Sch.  &  Lef.  46. — 73.  Guaranteeing  to  a 
creditor  a  certain   dividend,  if  he  will  sue  out  a  commission  of  bankruptcy,  is  legal,  iu  the 
absence  of  fraud  and  concert.     5  Taunt.  117. — 74.  The  sole   object  of  the  bankrupt  law, 
is  to  have  an  equal  distribution  of  the  bankrupt's  effects  amongst  his  creditors  ;  any  coiitract, 
therefore,  not  tending  to  defeat  this  object,  does  not   contravene  the  policy  of  those  laws  ; 
hence,  a  covenant  by  a  third   person,  to  pay  all  the   creditors  of  a  bankrupt   their  full  de- 
mauds  if  they  would  not   proceed  with  the   commission,  is  valid.     6  T.    R.  134 — 75.   Bond 
for  a  debt  discharged  by  certificate,  in  consideration  of  a  loan,  or  becoming  security,  is  valid. 
1  Atk.  256.—- 76.  A  trader  having  purchased  goods   on  credit,  Hud  fraudulently  resold  them 
for  ready  money,  under  their  value;  an  action  for  goods   sold  and  delivered,   cannot  be 
maintained  by  his  assignees  against  the  purchaser,  to  recover  the  diilercnce  between  the 
sums  paid  and  the  value  of  the  goods.     4  Camp.    3i>5. — 77.   If  a  trader  sell  goods  tar  below 
their  value,  neither  he  nor  his  assignees  can  recover  the  difference.   1  Stark.  ^^\ — T8.  If  an 
uncertificated  bankrupt  sell  to  A-  a  vessel,  ot  w^hich  he  is  the  ostensible  owner,  A.  has  a  good 
title  agaiust   all    persons  but  the   assignees.     1  eake,   140. — 79.  Lease   determiiiabie  upou 
bankruptcy,  is  good.      15  Ves.  ^268 — 80.  A  person  who  is  merely  the  instrument  or  chauneL 
by  which  an  unauthorized   payment  is   made  by  ur  to  the    bankrupt,   is  not  amenable.     4 
Taunt.  l98. — 81.  A  draws  on  C  inlavour  of  li.  ;  C.  accept j^,  in  expectation  of  goods  of  A-, 
which  do  not  come  to  his  hands  till  after  A.  has   committed  an  act  of  bankruptcy.     Th  is  ia 
not  such  areceiriug  by  B.,  ol  the  piocecds  of  the  goods,    as  will  subject  him  to  an  action 
for  money  had  and  received,  at  the  suit  of  ^.'s  assignees.   1  Stark.  481.-8:^.  A  sheriff,  w  th- 


for,  and  having  sold  and  accounted  to,  his  laasler,  is  liable  to  the  asdi^iiecs.     Sayer^s  llep 
40 — VA,  Assignees  cannot  couaider  the   same   traufiaction  as  partly  valid,  partly  void,    2 
Str.  859* 

[*192] 
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(O)   JVife  and  ehildrtrti 

J^ATX^V^.t.t^'iU^^  '"  *^°  ^'•^^''  properly,  it  is  the  same  with  the  hu* 

land's.     Whatever   therefore,  or  to  whateFer  extent  ho  might  have  assigned  or  released  it 
Ihey  may  claim       V.de  .nfra.-2.   If,  however,  the  assistance  of  a  court  of  equity  is  nece^! 
Miry  to  enablo  them   to  possess  themselves,  it  will  only  be  extended  upon  thrcondidorof 
tteurmaking  a  competent  settlement  upon  the  wife,  unless  already  provided   for      Da ^^^^^^^ 
asi.    2  Vera.  662.      IP.   Wms.  38i.  458.     1    Ktl    190.   \92,  tm.    T^k    417      cZTl 
F.  Wms.    459.        4   Br«.    139,     Cited   1   P.    Wms.     458.     1  Bro/44     2vil\u^  60^^ 
680.3Veii,  I66.42K6I7.  5Ves.6I7.-3.  It  has  been  considered  doubtful  whe  her  a  co^^^ 
ef  «|ttity  wUl  interfere  to  assist  a  wife,  if  the  husband  or  his  assignees   can  get  Oosses.ion  of 
the  wife^s  proj^erty  without  (he  aid  of  the  court.     But  the  court  of  chancery  hasreneatedl^ 
granted  lojuncttona,  to  stay  'proceedings  in  the  ecclesiastical  court  for  the  recovery  of  a  ler^ 
cy  to  the  wife,   until  a  proper  settlement  has  been  made.     Burtb.  80.     Prec.  in  Ch    54ft. 
lStra.23S.  603.     2  P.  Wms.  638.  3   P.    Wms.  10.     2  Atk.  4|9,    Whitm.-r4.  Whefice   if 
the  banknipt  would  be  considered  as  a   trustee  for  his  wife,  so  will  his  assignees.     2  Atk. 
tel.  2  ?.  WAS.  3 1 6.— .5.  llie  fortune  oi  the  wife  may  be  settled  upon  the  husband  until  hi« 
bankraptcy,  and  then  to  her  separate    use,  or  to  the  use   of  the  children  df  the  marriaee  - 
and  if  any  part  of  her  fortune  has  been  lent  to  her  husband,  the  debt  may  be  proved  under  a 
cooiraissioo  against  him.     2Stra.  947.  Co.  Bt.  Laws,  215.  2  Bro.  490.  8  Ves.  353.    14  V^es* 
698^.  By  articles  before  marriage,  4,000/.  was  settled  to  the  use  of  the  bankrupt  for  life- 
but  jf  he  failed,  the  trustees  were  not  to  pay  the  produce  to  him,  but  apply  it  to  the  separat« 
Baintenance  oi  the  wife  and  children.     The  scjltleraent  was  held  good  against  the  assignee*- 
it  oot  being  a  provision  out  of  the  bankrupt's  estate,  but  the  settlement  of  her  own  for^ 
tone.    2Stra.  946. — 7.  Though  a  bond  by  a  husband  to  pay  a  sum,  in  the   event  ofhia 
bankniptcy  or  insolvency,  to  trustees,  for  the   purpose  of  settlement,  cannot  stand  againaft 
Che  creditors,  the  property  of  the  wife    may  be  limited  to  the  husband,  until    ho  becomes 
bankrupt,  fee.)  and  from  that  event,  for  his  wife  and  children  )  and  where,  in  articles  for  sucli 
a  seiUemeut,  the  husband  covenanted  to  give  a  bond  for  5,000f.  upon  the  same  trusts,  and 
had  received  all  her  fortune  without  making  any  settlement,  proof  W!ts  admitted  under  hi» 
bankruptcy,  not  only  for  the  amount  of  her  property  agreed  toi)e  settled,  but  the   5,000/., 
ar$o  Biiich  as  the  value   of  the  property  6f  the  wife   would  extend  to  beyond   the  sua» 
agi*ed  to   be  settled.     8  Ves.   353. — 8.    Assignees    under    a  commission    of   bankruptcy, 
are  in  the  place  of  the  bankrupt  with  reference  to  the  equitable  interest  of  his  wife.      W 
Ves.  t7.-«9.  Assignees  of  a  bankrupt  are  entitled  to  the  equitable  interest  fof  the   life  of  hU 
wife,  as  well  as  a  capital  sum,  subject  to  tho  equity  requiring  a  provision  [•Jfor  her  out  of  itr 

II  Ves.  21 10.  Assignees  of  a  bankrupt  claiming  property  in  right  of  his  wife,  must  make 

pTovisioo  for  her.  5  Ves.  517 — U.  Assignees  of  a  bankrupt,  defendants  in  respect  of  an 
iaterest  in  his  wife,  cannot  take  it  without  making  a  provision  for  her.  3  Ves.  421. — 12* 
Asignees  of  a  bankrupt  must  make  a  provision  for  his  wife  out  of  all  her  property,  which 
can  be  obtained  iaequi(y  only  ;  and  a  settlement  before  marriage,  of  part  of  her  property, 
to  her  separate  use,  does  not  bar  her.  2  Ves.  607 j — 13.  Assignees  of  bankrupt  taking  hid 
wi7fe"'»  fortune  ont  of  the  court,  must  make  a  provision  for  her.     They  consented  to  give  he( 

kilf.     3  Ves.   167 14.  Jxjuily  of  a  bankrupt's  wife  against  the  assignees  of  her  husband, 

•r  fbcir  vendee,  for  a  settlement  of  her  choses  inaction.  3Mer.  574, — 15.  A  feme  covert 
entitled  to  a  contingent  legacy  ;  the  husband  .becomes  bankrupt ;  the  court  will  not  ordef 
payment  before  the  assignees  and  the  bankrupt  have  each  laid  proposals  for  a  settle meni 
before  the  master.  Dick,  647. — 16.  Devise  to  the  use  of  A.  and  her  issue  in  strict  settlo' 
Bent,  subject  to  a  trust  for  debts  and  legacies,  and  to  pay  annuities  out  of  rents  and  profits, 
^th  power  to  sell.  Upon  the  bill  of  creditors  and  legatees,  one  of  the  annuitants  being  lir- 
log,  the  assignees  of  A. 's  husband,  a  bankrupt,  being  defendants,  wore  decreed  to  make 
proposals  for^  provision  for  the  wife.  2  Vrs.  680. — 17.  And  where  the  wife  of  a  bankrupt 
is  ealitled  to  trust  property,  the  asaigiieea  of  her  husband  are  bound  by  the  same  equity,  and 
caooot  obtain  the  property  ifl  a  court  of  equity  without  making  a  provision  for  the  wife. — 
IS.  If  the  assignees  claim  during  the  wife's  life,  provision  will  be  ordered  for  the  children. 
2  Atk-  417.  2  Atk.  695.  1  P.  Wms.  459. — 19.  But  not,  it  seems,  if  after  her  death.  3 
Atk.  695.  Amb.  509. — 20.  If  Uio  property  of  the  wife  be  not  more  than  sufficient  to  maintain 
her,  as  in  the  case  of  an  annuity  ;  the  court  has  ordered  her  to  receive  the  whole  for  her  sepa- 
rate vse.    1  Atk.  192.  More  fully  stated,  Co.  Bt.  Laws,  265.  2  Ves.  jun.  680 — 21.  But  if  the 


ttie  usual  reference  was  made  td  consider  proposals  for  a  settlement  on  the  wife  and  children . 
The  master  having  approved  a  settlement  of  the  whole  property  on  the  wife  and  children, 
exceptions  were  taken  to  his  report,  and  allowed,  and  he  du-ected  to  review  it.  1  Mad. 
352.-23.  Property  given  to  a  wife  for  her  sole  and  separate  aqe  doqs  not  pass.     2  Verxi. 

Voull.  33  fl93] 
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-,rW  fft*  property  of  a  fe"** 

reqnest  of  his  eon,   execu  t«*«  "  ^rgJi^^^L  i^'^^  Borr.  nT^^-r:^-  T^ 

Held,  that  thr  --  JfA^^vi^'  ^^'^^  <>««>•  ^  ''\^;  ftlX 


149. 


riot  aotually  reduced  m»  F-^^^ii/o'beea  coa- 
'bankruptcy  and  ""8?*'5J  "^,*?oontingency  of 
,  a,  wa.  .officwnt  to  bar  *•  ^'««  her  mat- 


SI3.~39.   Devise  of  copyhold  eilates  to  the  wife  of  A.,  to  be  dwposed  of  ^  B^e  ^^ 

»oint ;  and    a   bequest  of  ^00  guineas  to  pay  the  fines  of  her  ^^J^^l'^l^^^^^  iJgatee, 
fcprsclf.     She  is  not  admitted,  but  appoints  to  her  husband,  who  »»  *»^„\;"*t    ^geld:  that 
•nd  gives  her  credit  for  the  200  guineas  in  account.     He  becomes  ?a"»^r"P"-  ,  ^  j^J^  tl^e 
ihejJOO   gaineas,  not   having  been  applied  for  the    purpose   of  a<l™»"^^'  y^\^o^X,  con- 
residue  ;  and.  that  the  credit  in  account  was  a  mere  declaration  of  Y"'^„^*l^as  whe- 
•ideiation,    and  not   binding   upon  his  creditors.     I   Rose,  208.-40.  «nj^««^^^^^^^      ^^. 
ther  the.  wife    of  a   bankrupt,  or    her  trustees,    shall  be  admitted  to    prove    ^^"JJ^^^^^ 
tied  by    marriage    articles    under  a  commission  against   the   ^«"^^^  ^^^.^t^e  time 
«?  iK**^''t'*''?    **"  consider,  whether    the  debt  was,  in  its  nature,  'f^'^'^'^^^^^l]^^  and 
^J^    bankruptcy.     If  i,e    debt  was,  from   its  nature,  conliagent  and  ^^^^^^^ 
^.M   .u*??^*'^^   had    not  taken  place   at  the  time   of  the   bankruptcy,  the  courts  nave 
held,  that  it  could   not   be   proved  under  a  commission.    Therefore,   where  a  basband 
LVavl^'l"  Pr?^i^««  to  marriage,  covenanted,  in  consideration  of  marriage  and  a  portion, 
wih  dtl^/"""'^!.*  "^°^  ^f  "^^'^^  m  case  she  lurvived  him,  and  he  became  a  bank;^^ 
r*194N  ^""^  ^  ^'''^•'*  ^^^'  ^^  comnxiBiion.    1  Atk.  114.-41.  U  a  traaer 
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iboold  not,  men  Ukm  wnoie  to  oe  paid  witnin  one  year  after  bis  decease,  u  tbe  wife  or  any 
child  of  the  marriage  tlioald  be  then  liTing ;  if  not,  then  3,000/.  only  to  be  paid,  and  the 
tiader  becomes  a  bankrupt  before  the  end  of  the  first  seyen  years  ;  at  all  erents  the  3,0001. 
pajable  at  his  death,  bproveable  under  the  commission.     1  Bn>.  398.-42.  And  where  one 
Blanchard  married   the  sister  of  Calliford,  who  had  500/.  secured  by  land ;  and  Blan- 
ch ard,  on  his  marriage,  gaiFe  a  bond  to  leare  his  intended  wife,  Lfshe  surrived  him,  6001. « 
or  a  third  of  his  estate  at  her  election,  and  Blanchard  became  a  bankrupt.    Upon  a  bill  filed 
\rf  the  assigroees  to  have  the  600/.  raised  by  a  sale,  it  was  decreed  accordingly  ;  but  with 
this,  that  the  wife  should  come  in  as  a  creditor,  upon  the  600/.  bond  ;  and  what  should  be 
paid  in  respect  thereof^  io  be  placed  out  at  interest,  and  received  by  the  creditors  durinc  tbe 
life  offkM  hosb  fluad  ;  and  if  the  wife  surriyed,  then  the  money  io  be  paid  to  her ;  and  if  she 
died  in  the  lifetime  of  the  bankrupt,  then  the  money  to  be  paid  to  the  assignees ;  but  inas- 
much  as  the  case  appeared  to  be  somewhat  hard  on  the  wife,  the  lord  chancellor  recommen- 
ded the  assignees  to  make  a  reasonable  agreement  with  her.    9  Vem.  1S6.— -43.  Proof  by 
the  widow  oCa  bankrupt,  under  an  engagement  by  the  marriage  settlement  to  settle  money  4 
which  he   falsely  represented   himself  to  possess.     11  Ves.  40 — 44.  Settlement,  prsTions 
to  mairiage,  of  money,  the  property  of  the  wife,  upon  the  erent  of  the  husband^s  bank* 
niptcy,  TaUd  ;  and  part  being  lent  to  the  husband,  upon  his  bdttd,  nnder  a  power  for  that 
puipose,  was  piDved  under  the  commission.     14  Ves.  698.-45.  Proof  in  banlmiptcy,  under 
a  corenant  by  the  bankrupt  in  consideration  of  marriage,  im  mediately  after  the  marriage^ 
or  wfaeneTer  afterwards  requested  by  the  trustees,  to  transfer  3,000/.  stock,  alleged  to 
be   standing  in  his  name,    though   not  the  fact;   but  the   specific  time    of  the  request 
[*]maBt  be  ascertained.  16  Ves.>244.— 46.  On  marriage  of  W.  W.,  Chen  in  good  circumstan- 
ces, he  gave  a  bond  to  trustees  for  4,000/.,  conditioned  for  payment  of  2,000/.  within  one 
month  after  demand ;  and  tor  payment  to  them,  in  the  meantime,  of  interest  upon  the 
2,0001.  by  half-yearly  payments,  upon  such  trusts  as  were  contained  in  an  indenture  of  set- 
tlement.   By  the   settlement,  it  was  provided,  that  the  trustees  should  not  call  in,  or 
demand-payment  of  the  3,000/.,  or  any  part  thereof,  during  the  life  of  W.  W.    The  hiterest 
of  this  2,000/.  was  several  years  in  arrear.     W.  W.  afterwards  became  bankrupt,  never 
havmg  consented  to  a  demand  upon  him  for  the  2,000/.     Held,  that  the  2,000/.  was 
proveable  against  the  separate  estate   of  W.  W.     2  Mad.  282. — 47.  In  cases  where  the 
contingency,  the  death  of  the  husband,  has  taken  place  after  the  bankruptcy,  but  before 
any  distribution  made  of  his  estate,  the  wife  or  her  trustees  are  not  entitled  to  a  dividend  ; 
bat  the  court  has  generally,  from  the  hardship  of  the  case,  recommended  the  creditors 
to  make  some  provision  for  the  wife  ;  which  has  been  in  general  attended  to.     1  Atk.  113. 
118.  120. — 48-  if  a  bond  be  given  by  a  trader,  upon  his  marriage,  to  trustees,  to  be  forfeited 
upon  the  contingency  of  his  becoming   insolvent  or  a  bankrupt ;    such  bond  cannot  be 
proved  under  a  commUsion  against  him.     Cox,  300.    Cooke,   228.    Co.  Bt.  Laws,  288, 
8  Vei.  363.     1  Sch.  6  Lef.  46.-49.  And  where  a  trader  covenanted  in  marriage  articles,  to 
pay  trustees  4,000/.  in  case  she  should  dio   leaving  a  son  and  other  children  who  should 
arrive  at  twenty-one  ;  and  he  became  a  bankrupt,  and  had  a  son  and  four  other  children  \ 
the  lord  chancellor  refused  to  permit  the  trustees  to  prove,  as  it  was  a  contingency  which 
might  never  happen.     7  Vin.  72.  pi.  7 — 50.  And  so  where  a  bond  was  given,  depending 
upon  the  contingency  of  the  wife  surviving  the  husband.    2  P.  Wms.  497.  Whitm.    Or  pay- 
able  within  three  months   after  the  decease  of  the  survivor  of  two  obligors  who  became 
bankrupt.     9  Ves.  110.— 51.  And  where  a  bond  was  given  to  trustees,  payable  within  two 
months  after  the  death  of  the  obligor,  if  he  married  his  then  intended  wife,  and  she  survived 
hhn.     Ld.  Ray.  1546,  and  Stra.  867.-52.  And  again,  where  a  father  covenanted  in  casa 
his  daiwhter  and  intended  son-in-law  should  have  issue  living  at  the  time  of  his  death,  to 
pay  1,000/.  to  the  son,  if  living,  but  if  he  should  die  before,  then  to  trustees  for  the  daughter 
for  life,  and  then  for  the  children,  and  in  default  to  the  son'%  own  executors  ;  and  the  son 
upon  hb  part  covenanted,  that  if  he  received  the  money  "?<>»**>«  ^^V'^'Jc^'nfc.*^,!.?! 
t^shoulS  in  three  months  after  his  death  pay  the  same  to  the  trustees,  ^^  *^/ ,^*^*  "J"  J 
and  the  son  received  the  money  and  became  bankrupt  5  Lord  H?^/^'"  r^^^'^^^^J^'^^^ 
proof  of  the  debt.     Davies,  254,  and  see  5  Ves.  695.-53.  A  bond  m  given  ^7  *^ trader,  pre- 
Vfeus  to  his  marriage,  to  a  trustee  ;  and  by  marriage  settlement  of  the  same  date,  it «»  cove. 
nanted  that  the   sSm  mentioned  in  the  bond  is  to  be  payable  only  m  the  event  of  the  wife 
•arvivme  the  husband  ;  audit  also  covenanted  that  in  case  the  husband  failing  in  his  cir- 
Sl^ffif,  but  not  otherwise,  the  trustees  shall  sue  on  the  bond.     The  ^f^^^.^^^ 
bankrupt  uiinz  the  wife.    The  trustee  ought  not  to  be  admitted  a  creditor.  1  Sch.  ^^f-^ 
IkStte^wife's  own  fortune  may  be. thus  settled,  Id. 47.-54.  Covenant  m  "^arnage  ar^cle^ 
tiiat  m  case  the  wife   should  survive  the  husband,  or  he  »bould  leave  any  "«««. ..^7 J^e^^'J 
h^  oMcutors  and  administrators,  should   raise  500/.  &:c.     Held,  upon  a  petition  by  the 
&ees!r^  LTmittedas  creditors  under  a  commission  of  bankruptcy  against  tiieh^^^ 
tharfhe  debt  was  contingent  and   not   proveabte,  though  a  warrant  of  attom^^^ 
judgment  had  been  grantid  previous  to  the  bankruptcy,  and  judgment  entered  «P^-^  j^^^*"^ 
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174.— -55.  Ifia  a  marilage  settlemGnt  fhe  bankruptcy  of  the  husband  be  ma(Te  fbe  event 
upon  which  the  sum  agreed  to  be  settled  by  htm  shall  become  payable  to  the  trustees^  the 
-proof  of  the  trustees  under  his  commission  will  be  limited  to  the  amount  of  the  wife^s  fortune 
which  he  has  received.  1  Buck,  179. — 56.  Agreement  on  marriage  by  the  husband  as  speedily 
-  fts  may  be  to  settle  40/.  a  year  upon  his  wife,  to  be  paid  from  his  decease  ;  a  sum  of  money 
to  be  invested  in  stock  for  the  purpose  of  raising  that  annual  sum  ;  the  dividends  for  the  bus- 
band  for  life  :  the  capital  for  the  issue,  Sic.     Under  the  husband^s  bankruptcy,  proof  allowed 


among    the    children    of    the    marriage.     On  his    bankruptcy,  the    claim  of  the  trustee 
to  be  admitted  a  creditor   on  behalf  of  the     wife,   for   interest,    allowed    as  far  as   the 

6001.,  but  not  for  the  remaining  400/.     1  Sch.  &   Lef.    179 58.  By  a  settlement  previous 

to    a   marriage,    there    was  a  covenant   by    husband,    that   his    executors   should   pay 
3,000/.  to  trustees,  six  months  after  his  decease,  and  that  if  he  should  become  a  bank- 

•  rupt,  that  sum  should  be  proveable  under  his  commission.  By  a  settlement  made  by 
[•jthe  wife  of  her  property,  before  the  marriage,  contingent  interests  were  given  to  the  hus- 
band. The  husband  became  bankrupt,  and  on  a  petition  by  the  trustees  to  be  allowed  to 
jprove  the  ^,0ct;«*  under  his   copninission,  it  was  held,  they  could  only  proVe  to  the  amount 

•  of  what  the  husband^s  contingent  interest  in  the  wife's  property  sold  for  under  his  bankrupt- 
,  cy.     3  Mad.  124.— -59.  Proof  for  the  earnings  of  a  child,   see  3  Ves.  sen.  675 60.  In  all 

cases,  whether  the  sum  permitted  to  be  proved  is  the  property  of  the  wife  or  the  husband 
prigipally,  and  the  husband  is  entitled  to  the  interest  for  life,  or  to  a  subsequent  contingent 
interest,  the  court  will  order  the  fund  produced  by  the  dividend,  to  be  secured  ;  and  if  the 
liusband  is  entitled  to  the  interest  for  his  life,  the  assignees  will  be  permitted  to  receive 
it,  and  the  principal  must  await  any  future  contingency  ;  apd  when  that  contingency  takes 
place,  it  will  either  be  distributed  amongst  the  creditors  of  the  bankrupt,  or  be  applied  to 
the  purposes  of  the  trust,  as  the  circumstances  of  the  case  maybe.  2  Vern.  662.  1  Atk. 
117.  Co.  Bt.  Laws,  212.  1  Bro.  398.  2  Bro.  489 — 61.  A  court  of  equity  will  supply 
fe^al  defects  in  marriage  articles  executed  by  a  trader,  and  compel  assignees  to  carry  the 
articles  into  execution.  2  T.  Wms.  316.  I  Atk.  188.  2  Eq.  Ca.  Ab.  102.  1  P.  Wms. 
469.  1  Atk.  558 — 62.  And  where  a  settlement  of  lands  by  lease  and  release  is  made  after 
mrrjage,  but  for  a  valuable  consideration,  and  the  lease  for  a  year  be  lost,  the  settlement 
vrxll  be  good  agamst  the  assignees  of  the  husband,  as  the  reloa.ie  will  amount  to  a  covenant 
to  stand  seised.  1  Atk.  187.^r-63.  Where  the  settlement  of  a  trj^der  does  not  secure  the 
Wife  s  for^un«  in  the  event  of  his  bankruptcy,  the  intention  appearing  to  be  so,  it  will  be 
amended  ace  irdingly.  1  Ball.  &  Boatty,  252.— 64.  When  the  commissioners  may  exam- 
ine the  bankrupt's  wife.     Stat.  21  Jar.  1.  c.  19.  s.  6.-65.  tankrupfs  wife  was  admitted  to 

prove  that  a  payment  was  made,  in  contemplation  of  bankruptcy.     1  Esp.  66 m.  It  ia 

ptated,  that  the  uritnpss  was  considered  to  stand  indiflcrcnt  with  respect  to  her  husband's 
Allowance  ;  but  unless  the  estate  paid  20*.  in  the  pound,  the  defendants,  the  favoured  ere, 
ditors,  would  not  reduce  the  fund  by  their  proofs  in  the  same  proportion  that  a  recovery 
^gjunst  them  would  increase  it.     Manning's  iN.  P.  index.-67.  If  a  woman  be  indebted,  and 

v^SlfnTr"'.         •^''^yjl^**?*''"^^*  ^^^^'^^  the  debts  of  her  husband,  and  may  be  pro- 
.  ved  under  a  commission  of  bankrupt  against  him.     |  P.  Wins.  S'lO.  /        1 '  «- 

(P)  Surplus. 

1.  Commissioners,  upon  the  lawful  request  of  a  bankrupt,  aro  required  to  make  a  true  do^ 
claration  to  him  of  the  manner  m  which  bis  ettatp   has  been   applied  and  disposed  ;  and 
|f  there  IS  any  overplus,   the   commissioners   miu»t  make   payment  of  the   same   to   him 
hii  executors,  administrators    and  assigns.      And    a  bankrupt  after  the    full  satisfaciioa 
pf  his  creditors,  may  recove/ and  receive    the  residue  and  Veinainder  of  the  debts  owiuK 

to  a  bankrupt,   creditors   have  a   riglit   to   intercut    uherevor  there  is  a  contract  for  "t 
nppcaring  either  on  the  f:ice  of  the  security,  or  by  cvidonoc.     2    V'cs    iun     29^    .  1«h 

iTueVt?"  '''•  r""  '^X'^'  ''^'-     '  ""'''  J""-   '''^'^'  "'""'  ^^^e  batk  u";   h  no\  e„^ 
miec  to  any  surp  us  until    interest    upon  all  bonds,  contracts,  or  notes  carrying  interest 

-'u    Tn  ^^^""^o^;^  W^""  '^^"''*»  ^^  ^^'^^'"'''^  "    ^'''^  paid  out  of  his  estate,      f  A  k    75 
.•:  4.    3  Bro.    436.    50^1.     2   Ves.  jun.    '295:— 1.    Lord    Thuflov/  thought    that  the    cJT' 
m...oners  may  ni.ke  Ixis  computation  of  interest,  without  an  orde    of'  he  court       1   Vet 
ar;;Tc^t;i:'rredit^fBrr4'^  -JtUng  accounts,  interest  was  allowed 

%t'^^f  '7  ^RP-^-f  \^«  "-  -stem  of  bankers  to  chn^^,^  fSst  uVo'n%trh^;oSs! 
.1  Bro.  M)4 — 7.  bpon  a  bankruptcy,  there  being  a  surplus  after  diyirbncr  *^  ♦Iv^  noies. 
»f  thc^^holo  prlncipaMvUh    iLfc'.Mo  the   Jln^    o.^  "kefZr^^t^.'Xi^^TC 
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(erest  ordered  on  petition  of  bond  creditors,  saying  just  allowances  ;  And  commission- 
en  mig:ht  give  it  without  order^  and  need  stop  at  nothing  but  want  of  assets  ;  but  no 
compound  interest  allowed.  1  Ves  13^. — 8.  Where  debts  did  not  carry  interest  by  the 
coofnct,  the  court  made  the  bankrupt  pay  the  contribution  out  of  the  surplus.  2  Ves. 
302. — 9.  Where  there  is  a  surplus  of  the  bankrupt's  estate,  creditors  are  not  entitled 
to  interest  upon  debts,  unless  it  has  been  provided  for  by  contract,  either  expressed 
•r  idipUed  ;  and  upon  bonds,  not  beyond  the  penalty.  1  Rose,  399  — 10.  The  rule* 
tint  00  a  written  undertaking  to  pay  money  on  a  day  certain  or  on  demand,  inter* 
est  shall  ran  from  the  day,  or  demand,  without  a  contract  for  it,  not  extended  te 
(be  case  of  a  surplus  in  bankruptcy.  Interest,  therefore,  subsequent  to  the  cemmia- 
sion,  confined  to  debts  carrying  interest  b^  the  contract.  1  Ves.  &  Beam.  342«— 
[*]11.  Interest  oat  of  the  surplus  of  a  bankrupt  banker^s  estate,  refused  upon  his  promissory 
petes  payable  on  demand  ;  as  not  being  debts  carrying  interest,  either  by  contract,  or  on 
the  face  of  them.  1  Rose,  317. — 12.  In  the  event  of  a  surplus,  creditors  are  net  entitled  to 
a  computation  of  interest  upon  interest.  Nor  will  such  subsequent  interest  be  allowed  to 
dimbbh  the  bankrupt's  allowahce.  1  Ves.  132.  3  Bro.  79.  1  Atk.  75.— .13.  In  mer- 
chant's accounts,  where  there  are  regular  accounts  settled  from  time  to  time 
^ikd  interest  debited,  it  is  said  that  interest  on  interest  is  allowed  to  be  proved,  oH 
the  ground  of  an  original  contract  and  the  settling  accounts  in  that  way  ia 
evidence  ot  an  original  contract,  v  But  interest  upon  interest  is  not  allowed- in  the  case  of  a 
mortgage.  3  Bro.  436. — 14.  If,  after  payment  of  the  debts,  there  is  a  surplus  consisting  of 
real  and  personal  estate,  the  personal  estate  is  first  to  be  applied  in  payment  of  interest 
and  debts  carrying  interest ;  and  if  that  is  deficient,  the  real  estate  must  be  resorted  to. 
Bat  if  the  bankrupt  is  dead,  and  there  is  real  and  personal  estate  more  than  sufficient  to 
pay  the  debts  with  interest,  the  surplus  real  estate  must  be  fxmveyed  to  his  heir,  if  he  died 
intestate,  and  his  personal  estate  be  divided  aniongst  his  next  of  kin.  .  1  Atk.  75. 

(Q)  Messenger, 

1.  The  messenger,  in  bankruptcy,  is  to  enter  and  seize,  at  his  own  hazard,  the  property 
of  the  bankrupt ;  but  if  he  enters  the  house,  and  seizes  the  property  of  another,  acting  un- 
der autbonfy,  he  cannot  be  turned  out,  but  the  party  must  take  his  remedy  by  law ;  and 
contemptuous  language,  or  force,  is  a  contempt  of  the  great  seal.  17  Ves.  jun.  59.— 
2.  Qiwere,  whether  a  messenger,  having  been  in  possession  under  a  warrant,  and  abandon- 
ed, the  warrant  ia  not  spent.  1  Rose,  2.  17  Ves.  59. — 3.  No  doubt  of  the  jurisdiction  in 
bankruptcy,  to  order  assignees  to  pay  a  messenger^s  bill  of  fees.  1  Rose,  449.— .4.  It  is  no  ob- 
jection to  an  application  by  a  messenger,  that  the  assignees  may  be  directed  to  pay  him  hia 
bill  of  fees,  that  he  has  neglected  to  make  a  demand  upon  them  till  after  final  dividend ; 
they  must  be  presumed  to  have  known  of  his  having  such  a  claim,  and  ought  not  to  have 
distribated  the  funds,  without  reserving  sufficient  to  satisfy  it.  1  Rose,  449.—^.  Obstruct- 
iag  a  measenger  in  the  execution  of  bis  warrant,  ia  a  contempt  of  the  great  seal.  1  Rose,  1. 
—-6.  Contumacious  obstruction  of  the  messenger  under  a  commission  of  bankruptcy,  treat- 
ed as  a  contempt ;  though  acting  under  the  authority  of  the  commissioners  given  by  statute^ 
not  under  the  lord  chancellor's  order  in  bankruptcy,  as  in  the  case  of  commitment,  upon 
which  the  lord  chancellor  can  do  no  more  than  grant  the  writ  of  habea*  torput^  as  holding 
the  great  seal,  not  by  hia  authority  in  bankruptcy.  17  Vea.  jun.  69.-7.  The  ownet^a 
course,  upon  an  illegal  seizure  of  his  goods  by  messenger,  ia  an  action  at  law,  not  a  peraon* 
al  interference.     1  Atk.  136. 

(R)  Reference  to  Mittter. 

I.  On  a  reference  of  a  matter  in  bankruptcy  to  the  master,  affidavits  which  might  have 
been  read  at  the  hearing  of  the  petition  in  court  may  be  received  in  evidence  by  him.  1 
Rose,  45. — 2-  Exceptions  filed  to  the  master's  report  under  a  reference  in  bankruptcy, 
upon  petition  for  liberty  to  except.     19  Ves.  236* 

(S)  Issues* 

Practice,  upon  directing  an  issue  to  try  bankruptcy.    %  Rose,  163, 

(T)  Statutes. 

1-  The  bankrupt  statutes  make  but  one  system  ;  are  to  be  taken  together ;  are  to  be  con* 
atraed  favourably  for  the  benefit  of  creditors,  and  to  suppress  fraud,  and  with  hupnanity  to- 
wards the  bankrupt.  1  Burr.  474.  2Blk.  Com.  471,2.-2.  An  act  of  parliament  relates 
«o  the  first  day  on  which  the  parliament  is  holden.  Unless  otherwise  provided  for  by  the  act 
pJe.lf.    The  St.  1  JaQ,  1»  C  U-  hitituled,  *»  A  n  act  for  the  better  relief  of  creditors  agajn** 
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0Qch  at  tliaU  becmne  bankropts,'^  was  passed  in  pailiain«iit  begun  and  holden  on  10th 
March,  in  the  first  year  of  the  reign  of  king  James«  queen  Elizabeth  haringdied  on  the  S4th 
March  preceding ;  the  parliament  was  continaed  until  the'7th  July,  and  then  prorogued  to 
t^ebmary  following ;  it  does  not  appear  when  the  statute  passed.  Held,  that  it  must  be 
tdeaded  as  of  the  1st  year,  the  parliament  in  which  it  was  passed  baring  been  begun  to  be 
Bolden  in  the  first  year.  It  is  wrongfully  printed  in  the  statute  book  as  of  the  second  year* 
i  M.  &  S.  123.  3  Rose,  8— 3,  The  operation  of  the  stat.  49  €ko.  3.  c.  121.  s.  14.  is  not 
letrospectiret    2  Taunt.  181* 

(1.)  To  persons  discovering  bankrupt's  effects,  5/.  per  cent,  and  such  other  reward  as  the 
mi^  part  in  yalne  of  the  creditors  shall  think  fit  Stat.  5  Gko.  2.  c.  30.  s.  20.— 2.  Persons 
Ifk  possession.  Sec*  of  bankrupts  goods,  ftc.  not  disclosing,  Ac.  forfeit  double  the  value  of  eU 
luch  goods,  &c.  Btat.  13  £lis.  e.  7.  s.  6.  Forfeiture  to  be  levied  and  distributed,  ibid. 
«»3.  Trustees  not  discorering  the  trust  to  forfeit  100/.  and  double  the  raJue  of  the  property 
concealed.  Stat.  5  Geo.  2.  c.  30.  s.  21.— .4.  Gaoler  wilfully  suffering  bankrupt  to  escape 
^rfeits  600L  0tat.  6  Geo.  2.  c.  30.  s.'l8. — 5.  If  a  surety  enter  into  a  bond  with  a  pri  ncipal, 
conditioned  for  the  performance  of  covenants  contained  in  an  agreement  for  a  lease,  such 
iurety  is  still  liable,  although  the  principal  become  bankrupt,  and  be  discharged  under  49 
Geo.  3.  c.  121.  s.  19.  1  Moore,  196. ;  and  see  4  Taunt.  90.— 6.  If  a  bankrupt  obtains  his 
certificate  before  the  bail  are  fixed,  the  ceriificate  will  discharge  them  ;  but  if  they  are  flz- 
•d  before  the  certificate  is  allowed,  they  will  not  be  discharged  $  for  the  certificate  has  no 
operation  till  it  is  allowed^  and  has  no  relation  back.  I  Burr.  244.  ib.  436.  2  Bla.  811.— 
7.  But  bail  in  error  are  not  entitled  to  relief,  although  the  bankrupt  obtains  bis  certificate 
pending  the  writ  of  error ;  for  they  cannot  surrender  the  principal.     1  T*  R.  624. 
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(A)  OF  GOODS  AND  CHATTELS,  p.  199. 
(B  1.)  OF  LANDS  AND  TENEMENTS,  p.  199. 

(B  2.)  By  what  words  it  shall  be.  p.  190. 
(B  3.)  How  it  operates,  p.  199. 
(B  4.)  By  what  deed.  p.  ^. 
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(B5.)  WhenitshanbeinraOed.  p.20L 

(B  6.)  How  the  inrolment  shall  be  made.  p.  801. 

(B7.)  In  what  place,  p.  203. 

(B  8.)  Within  what  time.  p.  202. 

(B  9.)  How  it  shall  rekte.  p.  202. 

(B 10.)  There  shall  be  no  ayerment  after  an  inrolment, 
contrary  to  the  purport  of  the  deed.  p.  203. 

(B  11.)  What  shall  be  a  sufficient  consideration,  p.  204. 

(B  12.)  How  a  bargain  and  sale  shall  be  pleaded,  p.  205. 

[*](A)  OF  GOODS  AND  CHATTELS. 

A  baigain  and  sale  is,  where  a  man  makes  a  contract  with  another  for  the 
sak  of  goods  or  chattel^,  lands  or  tenements,  and  at  the  same  time  makes  the 
ale  of  them. 

If  the  contract  be  executory,  it  amounts  to  a  covenant,  or  agreement,  up- 
on which  covenant,  debt,  or  assumpsit  lies.     De  quo  vide  Agreement,  (At 

If  fte  contract  be  executed  by  actual  sale,  this  is  a  bargain  and  sale. 
When  a  bargain  and  sale  vests  a  property,  vide  in  Biens,  (D  3.) 
What  things  may  be  sold,  vide  in  Assignment,  (A.)  Grant  (C.) 

(B)  OF  LANDS  AJND  TENEMENTS. 

So,  if  a  man  bargain  and  sell  lands  or  tenements,  this  by  the  common  law 
passes  the  use,  which  now  shall  be  executed  by  the  st.  37  H,  8.  10.  PL  Com. 
901.  b.  303.  a.     3  Inst.  671. 

And  a  bargain  and  sale  of  land  may  be  for  years,  for  lift,  or  in  fee.  PL 
Com.  81.  b. 

(B  2.)  By  what  words  it  shaD  be. 

To  a  bargain  and  sale  of  lands,  the  words  (bargain  and  sell)  are  not  essen- 
tial ;  for  any  words,  that  will  raise  an  use  at  the  common  law,  are  sufficient ; 
and  therefore,  if  a  man  by  indenture  demise,  grant,  set,  and  to  farm  let 
lands  to  another  for  years,  that  is  a  baj^ain  and  sale.  R.  8  Co.  94.  a.  3 
Inst.  673. 

So,  if  he  alien,  and  grant;  or  give,  and  grant.  3  Inst.  673.  Cro.  EL 
166. 

Or,  give,  grant,  and  confirm.     R.  3  Leo.  16. 

So,  if  he  covenant  to  stand  seised  to  the  use  of  another  in  fee,  and  th$ 
deed  be  inrolled.     7  Co.  40.  b.     3  Inst.  673.     1  Leo.  35. 

So,  if  he  enfeoff,  sell,  and  grant.     Dal.  1 1 5. 

But  where  the  intent  appears  to  make  an  estate  in  possession  at  the  com- 
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mpn  law,  and  not  bj  way  of  use,  the  words  do  not  amount  to  a  bargain  and 
sale :  as,  if  there  be  a  Ifetter  of  attorney  in  the  deed  to  make  livery,  or  a 
covenant  in  the  deed  to  make  livery.  II.  8  Co.  94.  a.  2  Inst.  672.  Cont.  3 
Leo.  16.     Cont.  2  Rol.  787.  1.  25.     Vide  Covenant,  (G  2.) 

\  The  words  ^^  make  over  and  grant''  are  sufficient  to  pass  lands  by  way  of 
bargain  and  sale.  Jackson  v.  Alexander,  3  Johns.  Rep.  484. 

So  the  words  "  remise,  release  and  forever  quit  claim,"  or  the  words  "  re- 
lease and  assign,''  in  a  deed,  are  sufficient  to  raise  a  trust  or  use,  so  as  to 
constitute  a  valid  bargain  and  sale  of  lands.  Jackson  v.  Fisk,  10  Johns. 
Rep.  456. 

No  precise  form  of  words  is  required  to  raise  a  use  ;  and  if  the  words 
amount  to  a  contract  of  bargain  and  sale,  in  presentiy  it  is  sufficient.  Ibid. 

The  words  "  I  hereby  make  over  and  confirm  unto  them  and  their  heirs," 
are  sufficient  to  raise  a  use,  and  to  convey  the  land  to  the  bai^inee,  in  fee. 
Jackson  v.  Root,  1 8  Johns.  Rep.  60.  { 

So,  if  A.  alien,  bargain,  and  sell  a  reversion  with  attornment,  it  passes, 
though  the  deed  be  not  inrolled.     R.  2  Cro.  210. 

(B  3.)  How  it  operates. 

If  a  man  who  has  only  a  reversion,  bai^ins  and  sells  an  acre  of  land,  the 
reversion  passes.     PI.  Com.  433.  b. 

So,  if  a  corporation  bargain  and  sell  land,  it  is  well ;  for  they  may  give  an 
use,  though  they  cannot  be  seised  to  an  use.     R.2  Leo.  122. 

ijf  the  bargainor,  upon  his  bargain  and  sale  reserve  a  rent,  it  is  good  ;  for 
the  use  and  possession  pass  tanquam  unoflatu*     2  Inst.  673. 

["^Ilf  a  man  demise,  bargain,  and  sell  to  A.  for  years;  A.  has  an  etcction 
to  take  by  demise  at  the  common  law,  or  by  the  bargain  and  sale.  2  Rol. 
787.  1.  35.  R.  2  Co.  36.  b. 

Yet,  if  the  bargainor  afterwards  release  to  A.  and  his  heirs,  to  the  use  of 
B.  in  fee  ;  A.  cannot  tlien  elect  to  take  by  demise,  and  thereby  divest  the 
estate  out  of  B.     R.  2  Rol.  787.  1.  45. 

But  by  a  bargain  and  sale  nothing  passes  but  an  use  ;  and  therefore,  if  a 
man  bai^in  and  sell  land,  witli  a  way  over  other  land,  the  way  without 
words  ofgrant  being  now  newly  created,  does  not  pass.     R.  2  Cro.  190. 

So,  if  he  bargain  and  sella  common,  &c.  newly  created, and  uotm  esse  be- 
fore.    2  Cro.  190. 

If  the  king  by  indenture  bargain  and  sell  land  to  another,  nothing  passes 
by  the  common  law,  nor  the  st.  27  H.  8. ;  for  the  king  cannot  be  seised  to 
use,  nor  convey.     R.  2  Cro.  50. 

So  a  bargain  and  sale  of  lands  to  A.  and  his  heirs,  to  the  tise  of  {inother; 
nothing  passes  to  the  cestuy  que  vse^  for  there  cannot  be  an  use  upon  an^use. 
Poph.  81.  R.  Bend.  61.  Dy.  155.  pi.  20.  1  And.  37.  Vide  in  Chance- 
ry, (4  W  2.) 

So  a  bargain  and  sale  to  A.  for  life,  with  power  to  make  leases,  is  void  as 
to  the  power.     Poph.  8 1 . 

If  a  man  at  the  common  law,  had  bargained  and  sold  his  land  generally^ 
the  use  would  be  decreed  to  the  bargainee  and  his  lieirs  ;  for  in  respect  of 
the  consideration,  the  whole  use  shall  be  intended  to  pass.  1  Co.  87.  b« 
100.  b. 

But  now  nothing  passes  to  the  bargainee,  but  for  his  life.     1  Co.  87.  b« 

If  a  bargain  and  sale  by  an  infant  be  inrolled,  nothing  operates  by  the  in- 
rolment,  but  it  shall  be  avoidable.     2  Inst.  673.     Mo.  42. 

So  a  bargain  and  sale  by  husband  and  wife,  being  inrolled,  does  not  bind 
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the  Wife.      2  Inst.  673.  (/)      {  Vide  Nicholson  v.  Helmsley.  3  Har.  & 
M'Hen.  409.     Mayson  v.  Sexton,  1  Har.  &  M'Hen.  275.  { 

\  A  deed  of  bargain  and  sale  will  pass  a  fee  under  the  statute  of  uses, 
though  no  livery  of  seisin  be  made.     iJessee  of  Rugge  v.  Ellis,  1  Bay,  106, 

Whether  it  will  be  operative  if  executed  off  the  premises,  and  the  bar- 
gaiDor  is  not  in  actual  possession  ?  Mayson^s  Lessee  r.  Smallwood,  4  Har. 
i  M'Hen.  484.  M'Keele's  Lessee  v.  Woolford,  lb.  495.  Ridgeley's  Lessee 
t.  Britton,  lb.  507  ;  Lewis'  Lessee  v.  Beall,  lb.  488.  Ewing's  Heirs  v.  Sav- 
ary,  4  Bibb,  424.  Hopkins  v.  Ward,  6  Munf.  38.  Stoever  v.  Lessee  of  Whit- 
man, 6  Binn.  416.  Tabb  v.  Bainl,  3  Call,  475.  Duval  v.  Bibb,  3  Call,  362, 
Hall  V.  HaU,  3  Call,  488.     Clay  v.  White,  1  Munf.  162. 

A  deed  of  bargain  and  sale  to  A.  in  trust  for  B.  and  C.  their  respective 
heirs  and  assigns,  forever,  in  fee  simple,  creates  only  a  life  estate  in  A.,  and 
im  Ytts  death,  the  legal  estate  reverts  to  the  hejj^  of  the  grantor.  Jackson  t. 
Myers,  3  Johns.  Rep.  388. 

In  a  deed  of  bargain  and  tale,  the'use  can  be  limited  only  to  the  bai^inee. 
Jaclcson  v.  C^nj^  K  Johns.  Rep.     302.  \ 

(B  4.)  By  what  deed. 

By  the  common  law,  a  bai^in  and  sale'of  lands  might  be  by  parol,  without 
deed.     Poph.  48.     R.  1  Leo.  18.     2  Inst.  675. 

But  BOW,  by  the  st.  37  H.  8.  16.  a  bargain  and  sale  of  lands,  &c. 
whereby  any  estate  of  inheritance  or  freehold  is  made,  shall  have  no  effect 
unless  it  be  by  writing  indented,  sealed,  and  inrolled,  &c. 

Yet  ader  this  statute,  a  bargain  and  sale  of  lands  in  London,  &c.  by  cus- 
tom, would  be  good  by  parol ;  for  the  statute  does  not  extend  to  cities,  bor- 
01^,  or  towns  corporate.  R.  Dy.  239.  a.  2  Inst.  675.  Poph.  49.  Vide 
London,  m  3.)     Vide  post,  (B  5.) 

The  indenture  for  a  bargain  and  sale  of  lands  of  freehold,  or  inheritance^ 
must  be  in  writing,  and  not  in  print  or  stamp.     2  Inst.  672. 

It  roust  be  in  paper  or  parchment,  and  not  in  other  materials.  2  Inst* 
672. 

And  it  is  sufficient,  if  it  be  indented,  though  it  has  not  the  word,  inden- 
tore.    R.  3  Leo.  16.     2  Inst.  673. 

[*](B  6.)  When  it  shall  be  inroUed. 

So  by  the  st.  27  H.  8.  16.  no  manors,  lands,  &c.  of  inheritance,  or  free- 
liold,  shall  pass,  &c.  unless  the  bargain  and  sale  be  inrolled  in  one  of  the 
king's  courts  at  Westminster,  or  before  the  cleric  of  the  peace,  &c.  in  the 
county  where  the  lands  He,  within  six  months  after  the  date  of  such  inden- 
tare.  Provided,  not  to  extend  to  lands  in  cities,  boroughs,  or  towns  cor- 
porate, where  the  mayor,  &c.  have  used  to  inrol  deeds,  &c. 

And  therefore,  every  bargain  and  sale  for  life,  or  in  fee,  must  be  inrolled. 

So,  if  he  in  reversion  bargain  and  sell  to  the  lessee  for  jears  and  hb 
heirs  ;  nothing  passes  as  a  confirmation,  unless  the  deed  be  inrolled.  Dal. 
37.  Mo.  34. 

But  a  bargain  and  sale  for  years  need  not  be  inrolled  ;  for  the  statute  ex- 
tends only  to  inheritance  and  freehold.     2  Inst.  671.    2  Co.  36.  a. 

Nor  a  bai^in  and  sale  of  lands  in  London,  or  any  other  city,  borough. 


(0  J«  A  bargain  and  sale  by  tenant  for  years  and  the  rcTersioner,  may  operate  as  a  sur- 
render by  the  tenant  for  years  to  the  rerersioner,  and  a  bargain  and  sale  by  the  reversioner 

only.    Ld.  Rd.  403.  404 2.  k  bargain  and  sale  by  tenant  for  years  only  does  not  operate 

by  the  statute  of  uses,  and  transfers  no  possession  untU  actual  entry,  Ld.  Rd.  400. 
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&c.    Vide  ante,  (B  4.)    2  Inst.  676.    Dal.  115.    R.  Yel.  123,  4.  Vide 

London,  (N  3.)  ,  ,  i.  i.  w«- 

So  inrolment  is  not  necessary,  where  the  deed  does  not  operate  as  a  i>ar- 

gain  and  sale,  but  as  a  covenant  to  stand  seized,  &c. 

(B  6.)  How  the  inrolment  shall  be  made. 

The  inrolment  must  be  in  parchment  only.     2  Inst.  673. 

And  the  deed  is  sufficient,  being  inrolled,  though  it  was  not  acknowledged 

by  all  the  parties  to  it.     1  Sal.  389.  ^     .      ,       .v.  4 

And  though  it  was  not  acknowledged  at  all ;  for  after  inrolment  it  cannoi 
he  averred  against.     1  Leo.  1 84.     Vide  post,  (B  1 0.) 

Though  the  inrolment  be  after  the  death  of  the  party.     1  Sal.  389. 

Though  the  seal  be  broke  after  the  delivery.     2  Inst*  676. 

Though  the  delivery  be  proved  by  witnesses,  and  not  acknowledged  by 

the  party.     1  Sal.  389.  ,   ,     , 

But  by  a  role  in  B.  R.  every  deed  there  inrolled,  shall  be  acknowledged 
in  open  court,  and  inrolled  on  the  plea  side.     1  Sal.  389r 

(B  7*)  In  what  place. 

By  the«t.  27  H.  8. 16.  the  inrolment  shall  be  in  one  of  the  king's  courts 
at  Westminster,  or  in  the  same  county  where  the  lands  lie,  before  the  cus- 
tos  ^tulofuni,  two  justices,  and  the  clerk  of  the  peace,  or  any  two  of  them, 
whereof  the  clerk  of  the  peace  to  be  one. 

By  the  st.  5  El.  26.  inrolment  in  the  counties  of  Lancaster,  Cheshire, 
and  Durham  shall  be  in  the  chancery  or  exchequer,  or  before  the  justices 
of  assise  of  the  respective  county. 

If  the  court  of  B.  R.  &c.  be  adjourned  to  another  place,  yet  the  inrol- 
ment may  be  there,  as  well  as  at  Westminster.     2  Inst.  674. 

So  an  inrolment  may  be  before  the  justices  and  clerk  of  the  peace  of  the 
west  riding  in  the  county  of  York,  if  the  land  lies  there.     R.  Hob.  128. 

Otherwise  if  the  land  be  alleged  in  comitatu  £^or',  generally.  Hob. 
128.  (m) 

[♦](B.  8.)  Within  what  tune. 

The  inrolment  shall  be  within  six  months  after  the  date  of  the  deed. 

And  the  computation  shall  be  by  lunar,  not  by  calendar  months.  2  Inst* 
674. 

If  it  be  within  six  months,  exclusive  of  the  day  of  the  date,  it  is  sufficient.^ 
2  Inst.  674.  Mo.  40.  2  Rol.  520.  1.  45.  Hob.  139.  Dy.  218.  b.  R 
Dal.  41. 

Or  upon  the  day  of  the  date.  Semb.  2  Inst.  e74.  Dal.  42.  Mo.  42,  D.^ 
Hob.  140.     1  Rol.  387. 

And  if  there  be  no  date,  within  six  months  after  the  delivery.  2  Inst.  674.^ 
D.  Hob.  1 40.     5  Co.  1 .  b. 

But  if  it  be  dated,  it  ought  to  be  withinr  six  months  after  the  date,  thou^ 
the  delivery  be  afterwards.  2  Inst.  674.  Per  two  J.  Weston  cont..  DaK 
42.  Mow  42.  { 

(B  9.)  How  it  shall  relate.  \ 

V  a  baiigain  and  sale  be  inrolled  within  six  months,  it  relates  to  the  tin>e 
eftbe  date,  and  passes  ab  initio.    2  Inst.  674. 

(m)  An  IndorMment  on  the  back  of  the  deed  by  the  proper  oficer,  is  sufficlezU  evidence  of 
the  inrolment*    Dongl*  &7« 
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And  therefore,  if  the  bargainor  or  bargainee  die  after  the  indenture  eie* 
cuted,  and  before  inrolment,  the  estate  passes  to  the  bargainee  and  his  heirs, 
ifitbe  inroUed  within  six  months.  2  Inst.  674,  5.  And  the  heir  shall  be 
inward.     R.  Hob.  136.     Ow.  149.     2  Cro.  408.     R.  1  Rol.  627.  J.  35. 

So  if  a  prompt  be  brought  against  the  bargainee,  and  a  recovery  upon  St 
before  inrolment,  it  is  good ;  for  be  was  tenant  of  the  fraehold.  3  Inst. 
675.     Ow.  70. 

So  if  the  bai^inee  sell  before  inrolment,  and  the  deed  be  afterwards  in- 
rolled  within  six  months,  his  sale  is  good.  2  Inst.  675.  R.  cont.  Hob.  136. 
Vide  Hob.  165.     R.  ace.  4  Leo.  4.  Per  three  J.  2  cont.  2  Cro.  52. 

Or  if  the  bai^gainor,  before  inrolment,  acknowledge  a  recognizance,  &C* 
the  bargainee  shall  avoid  it.     R.  2  Inst.  674. 

Or  nve  a  judgment,  &c.     R.  Cro.  Car.  217. 

So  n  the  bargainor  afterwards  baigains  and  sells  to  another,  and  the  sec- 
ond deed  is  first  inroDed,  and  then  the  first  bargain  is  inroUed  within  six 
months^  the  second  shall  be  void*  R«  Pal«  41.  Mo.  41.  07*218.  b. 
Per  Hob.  165. 

So  if  the  baigainor  die  before  inrolment,  his  wife  shall  not  enjoy  her  dow- 
er after  the  inrolment,  if  it  be  within  six  months.     Cro.  Car.  569. 

But  if  the  baigainee  die  before  inrolment,  and  the  deed  be  afterwards 
broiled,  his  wife  shall  be  endowed.  R.  Cro.  Car.  217.  Cont.  Ow.  70.  150. 

If  the  bai^nee  grant  a  rent  before  inrolment,  it  will  be  good.  ^  Cro.  Car. 
217. 

So  if  a  stranger  release  to  the  bai^gainee  before  inrolment,  it  is  good.  2 
JoBtj  675. 

If  there  be  a  bai^in  and  sale  ef  a  manor,  with  an  advowson  appendant, 
and  the  advowson  fall  before  inrolment,  the  bargainee,  if  the  deed  be  after- 
wards inroUed,  shall  present.     Cro.  Car.  217.     Vide  2  Bui.  8,  9. 

If  one  joint-tenant  make  a  bai^ain  and  sale,  and  before  inrollment  his 
[*]companion  dies,  yet  only  one  moiety  passes;  for  it  has  relation  to  the 
time  of  the  deed.     Co.  Litt.  186.  a.     Cro.  Car.  217.  569. 

Though  the  bargain  and  sale  has  words  which  comprehend  the  whole, 

Ow.  70. 

So  if  the  bargainee  makes  a  lease,  and  afterwards  the  deed  be  inrolled,  the 
lease  will  be  good.    R.  cont.  Cro.  Car.  110.     R.  cont.  Car*.  178. 

So  if  there  be  a  bargain  and  sale  of  a  reversion,  the  bargainee  shall  have 
fte  rent-charge  incurred  in  the  meantime  between  the  deed  and  the  inrol- 
ment    R.  Lat.  157.     Adm.  1  Sid.  310.     Cro.  Car.  218. 

And  by  the  bai^in  and  sale  the  rent  accrues  without  attornment  R.  Cro« 
El.  166.     Vau.  51. 

But,  if  the  rent,  incurred  before  the  inrolment,  be  paid  to  the  bargainor, 
the  bargainee  has  no  remedy.     Dy.  218.  b.  in  mai^.     Ow.  69.  1 50. 

So  in  the  meantime,  between  the  bai^ain  and  sale  and  the  inrolment,  the 
baigainee  shall  be  adjudged  to  be  seized,  if  the  deed  be  afterwards  inrolled 
within  the  six  months,  and  not  the  bargainor.  R.  Ow.  70.  1 50.  Dub.  Cro. 
Car.  218.     Vide  Dan.  696. 

But  after  the  bargain  and  sale,  and  before  inrolment,  if  the  bargainorllev* 
ies  a  fine  to  the  bai^inee,  and  then  the  deed  be  inrolled,  the  bai^gainee 
takes  by  the  fine.  R.  Mo.  337,  8.  680.  Cro.  El.  917.  R.  4  Co.  71.  2 
Inst  671.  2.     1  And.  285. 

And  it  may  be  averred,  that  the  fine  was  before  inrolment,  or  e  contra^ 
K,  r  And.  286, 6,  ^,^g^ 
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So  tf  the  bai^inor,  in  the  meantime,  between  the  date  and  inrolment,  en*> 
feoif  the  bargainee,  he  takes  by  the  feoiOrment.  R.  Yel*  124.  R.  1  Leo.  6. 
Serab.  Ca.  Ch.  115.     R.  1  And,  113. 

Otherwise,  where  an  inrolment  is  not  necessary,  {de  gi»o  vide  anU,  B, 
4,  5.)  for  then  the  bargain  and  sale  is  complete  before  the  fine,  or  feoffment. 
R,  Yel.  124. 

So  if  the  lord  of  a  manor  bargain,  sell,  enfeoff,  and  release  to  his  copy<» 
holder,  to  the  use  of  him  and  another,  and  afterwards  makes  livery,  he  takes 
by  the  feoffinent,  though  the  release  might  operate  presently.  2  RoL  787. 
1.20. 

So  if  a  man  lease  for  years  part  of  the  manor,  and  afterwards  bargains 
and  sells,  demises  and  grants  the  whole  to  B.  for  years  ;  if  B.  takes  attorn- 
ment of  any  of  the  tenants,  he  shall  take  by  the  grant ;  for  he  has  an  elec« 
tion  to  take  by  the  one  or  the  other,  and  when  he  takes  attornment  be  elects » 
by  the  grant,  and  therefore  shall  take  the  whole  by  the  grant.  R.  2  And. 
203.     2  Co.  35. 

So  after  a  bargain  and  sale,  if  the  deed  be  never  inrolled,  the  bargainor 
continues  seized « 

And  if,  before  the  six  months  after  the  first  deed,  ttiere  is  a  second  bar- 
gain and  sale,  which  is  well  inrolled,  it  will  be  good.  Cro.  Car.  284. 

(B  10.)  There  shall  be  no  averment  after  an  inrolment,  con*. 

trary  to  the  purport  of  the  deed. 

If  the  deed  be  inrolled,  it  cannot  be  averred,  that  it  was  primo  deliberate 
at  a  day  since  the  date  ;  for  by  the  same  reason  it  might  be  averred,  that  it 
was  never  delivered.     R.  1  Leo.  1 83.     2  Leo.  1 22.  Ow.  1 38. 

[»]And  it  cannot  be  averred,  that  it  was  not  delivered.     I  Leo.  183. 

Or  that  it  was  not  acknowledged.     1  Leo.  1 84.  Vide  ante^  (B  6.) 

So  since  16  Eliz.  it  cannot  be  averred,  that  it  was  not  inrolled  at  tbe 
day  indorsed  for  th^  inrolment ;  for  that  is  part  of  the  record.  Semb«  3 
Rol,  119,  120. 

But  before,  no  day  of  inrolment  used  to  be  entered,  and  then  it  might  be 
averred,  that  it  was  not  inrolled  within  six  months.     R.  2  Rol.  119. 

But  there  may  be  an  averment  contrary  to  tlie  operation  of  the  deed  : 
as,  that  it  was  not  comprised  within  the  deed.     1   Leo.  184,  5. 

That  nothing  passed  by  the  deed.     1  Leo.  1 84,  5. 

So  an  infant,  or  feme  covert,  is  not  concluded  by  an  inrolment.  Vid^ 
ante,  (B  3.) 

So  a  stranger  is  not  concluded  by  an  inrolment,  but  may  aver,  that  the 
deed  was  delivered  after  the  date.  R.  Sav.  91.  Per  Holt,  C.  J.  at  Maid* 
stone. 

}  It  seems  to  have  been  settled,  that  if  a  money  consideration  is  expressed 
in  a  deed  of  bargain  and  sale,  no  averment  or  evidence  shall  be  received  to 
the  contrary.     Wilt  v.  Franklin,  1  Binn.  518.  | 

(B  11.)  What  shall  be  a  sufficient   consideration.-^ 

Vide  Covenant,  (G  3,  &c.) 

A  bargain  and  sale  of  land,  whereby  an  use  arises,  ought  to  be  made  upou 
9  valuable  consideration. 
As,  for  money  paid,  (n) 


(n)  2  Atk.  148, 
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^So  it  is  sufficient,"  if  it  be  under  a  condition  or  proviso  to  be  Toid,  if  money 
isnot  paid,  though  no  monej  is  mentioned  to  be  paid.     1  Leo.  6* 

Or  it  the  vendee  by  the  same  deed  covenants,  if  the  money  is  not  paid,  &c. 
to  be  seized  to  the  use  of  the  vendor.     1  Leo.  $5. 

So  in  cfMisideration  of  money  paid  for  other  land.     R.  Mo.  547,  8* 

So  for  the  loan  of  100/.  per  annum.     2  Rol.  782. 1.  30. 

So  if  upon  a  baiigain  and  sale  a  rent  be  reserved,  it  is  sufficient,  without 
o&er  consideration.     2  Rol.  788.  1.  7.     1  Mod.  263. 

Sea  pepper-corn  reserved.  Semb.  1  Mod.  263.  R«  2  Mod.  253.  2  Vent 

35. 

So  money,  paid  by  any  one  of  a  corporation  in  his  private  capacity,  is 
sufficient  tor  a  bai^gain  and  sale  to  them  in  their  corporate  capacity.  K.  2 
Rol.  788. 1.  5. 

Bnt  a  bargain  and  sale,  for  divers*  causes  and  considerations,  without  mon- 
ey,  is  not  good.  1  Leo.  1 70.  R*  Cro.  EU  394.  1  Co.  1 76.  a*  Vide  Cove- 
nant, (6  4.) 

Though  it  be  recited  by  the  indenture,  that  the  bargainee  was  bound  by 
recognizance,  or  obligation  for  the  bargainor;  if  no  money  appears  to  be 
paid.     R.  Cro.  El.  394.  2  Rol.  783. 1.  40. 

So,  if  a  man  bargain  and  sell  land,  in  consideration  of  a  marriage  before 
had,  or  service  done,  it  is  not  sofficient.     Semb.  Dal.  18. 

Or,  in  consideration  of  natural  affection  to  his  son.     R.  2  Cro.  1 27.  (o) 

Yet,  if  money  was  given,  it  may  be  averred,  though  it  be  not  expressed  by 
Qua  deed.    1  Leo.  170.  Mo.  570. 

Thoqgh  there  be  no  mention  in  the  deed  of  any  consideration  in  particu- 
lar, or  in  general  terms.     2  Rol.  790.  1.  15. 

And,  if  the  haigain  and  sale  be  mentioned  by  the  deed  to  be  for  [*]money 
paid,  it  is  sufficient,  thoueh  none  was  paid  {p) ;  for  the  payment  b  not  tra- 
veisable.     1  Leo.  170.     Mo.  570. 

And,  pro  quadam  pecunia  sumrna^  is  sufficient,  without  ascertaining  the 
quantum.     1  Leo.  170.  Mo.  570.  2  Rol.  786.  1.  45. 

{  The  words  '^  for  value  received''  are  sufficient  to  raise  a  use.  Jack- 
soD  V.  Alexander,  3  Johns.  Rep.  484.  Jackson  v.  Root,  18  Johns.  Rep.  60. 

And  if  a  valuable  consideration  be  proved,  it  is  sufficient,  though  no 
consideration  is  expressed  in  the  deed.  Jackson  v»  Fish,  10  Johns.  Rep. 
456. 

A  deed  of  bargain  and  sale  without  any  pecuniary  consideration,  is  void. 
Jackson  v.  Carpenter,  16  Johns.  Rep.  515.  Moore  v.  Lessee  of  Bickham,  4 
Brno.  1.  ( 

So  a  bargain  and  sale  pleaded,  without  expressing,  that  it  was  for  any 
consideration,  is  well.  R.  1  Leo.  170.  but  Mo.  570.  semb.  cont.  R.  ace. 
Ho.  504. 

Vide  more  post,  (B  12.) 

(B  IS.)  How  a  bargain  and  sale  shall  be  pleaded. 

If  a  bargain  and  sale  be  pleaded,  ihe  most  regular  form  is,  that  such  an 

one  by  indenture,  of  such  a  date,  between  such  and   such,  dtbito  modo 

in  such  a  court,  infra  6  menses  tunc  proximos  sequentcs  irrotulat.   secundum 

formam  stattUi,  ^c.  pro  quadam pecuniae  summa  oarganizmvit  ^  vendidit,  fyc. 

2  Sand.  11,  12. 


Mtoa 


(•)lbkL 

(p)  1.  So  •Tideno*  U  admimble  to  shew  ^e  real  CMuiAeiaAkm  paid  in  eoatradiction  to 
^Pat  expressed.    5  T.  R.  474.— je.  Or  in  addition  Uiereto.    7  B.  F.  C.  70. 
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If  the  deed  be  by  the  words,  dedi  ^  concessit  Sic.  yet,  if  it  operates  aa  4 
bargain  and  sale,  it  ought  to  be  so  pleaded.  R.  Cro.  EL  166.  Vide  Plead- 
er, (C  37.) 

If  a  bargain  and  sale  be  pleaded,  without  alleging  in  what  court  it  was  in- 
rolled,  it  will  be  bad*  R.  Vel.  313.  And  juxta  formam  staiuiij  does  not 
supply  it.     3  Cro.  391. 

So,  ifitbesaid,  dehitomodo  trrotulat.  in  such  a  court,  without  saying 
secimdum  formam  statutij  or,  wi&in  six  months,  it  will  be  bad.  R.  after 
verdict.    AI.  19.  Semb.Cart.  331. 

But  if  secundtan  formam  statiUi  be  added,  without  saying,  within  six 
months,  it  is  sufficient.     Semb.  3  Sand.  11. 

So,  if  it  be  said,  delnto  modo  irroiulat.  in  such  a  court  within  six  months, 
it  b  good,  alihou^  secundum  formam  statuti^  be  omitted.  Semb.  3  Sand. 
J3. 

So,  if  it  be  said,  that  such  an  one  by  indenture  barganizavit  ^  vtndidU^ 
it  is  good  thou^  pro  quadam  ptcunia  suimma  be  omitted.  Dub.  Dy.  90.'  b. 
But  it  was  R.  ace.  ibidem  in  maiig.  Semb.  cent.  Mo.  ^70.  But  it  was  R. 
ace.  Mo.  504.     1  Leo.  170.     Dub.  Ray.  301.     1  Lev.  308.(9) 

But  if  it  should  be  bad  upon  demurrer,  it  will  be  good  after  verdict.  R«  1 
Lev.  308.     R.  1  Vent.  109. 

If  there  be  a  bai^gain  and  sale  of  a  rent,  the  party  ought  to  plead  attortt- 
ment,  and  virtuie  cujus  be  was  seised,  does  not  supply  it.  R.  upon  demur- 
rer.   Cart.  331. 

If  a  bai^in  and  sale  be  pleaded,  it  ought  to  conclude,  that  by  virtue 
thereof  and  of  the  inrolment,  and  the  statute  of  uses,  he  was  seized,  &c* 
3  Sand.  13. 

If  a  tenant  for  life  who  has  a  power  by  devise  to  make  sale,  sells,  the 
vendee  may  conclude  thus,  though  bis  estate  only  passed  by  the  statute, 
Per  Jones,  two  J.  cont.  Jon.  338. 

So  he  ought  to  conclude,  quod  iniravU  ;  for,  that  by  the  statute  of  uses 
he  was  seized  without  entry,  is  not  sufficient.     R.  Noy,  6. 

[*]  BARON. 

Baron  or  the  Realm.     Vide  Dignity,  (B  6.) 
Barons  of  the  Exchequer.     Vide  Courts,  (D  10.) 
Court-Baron.  Vide  Copyhold,  (R1,&c.) 

BARON  AND  FEME« 

(A)  FEME  SOLE. 

(A  1.)  What  acts  she  shall  do.  p.  308* 

(A  2.)  What,  a  feme  sole  merchant,  p.  208. 

(A  3.)  Wliat,  if  the  husband  be  ia  exile,  p.  1^^ 

(B)  marriage. 

(B  1.)  What  shall  be.  p.  209. 
(B  2.)  Who  n^jr  marry,  p.  213. 
(B  3.)  Who  not.  p.  213. 


■•■•■ 


(a)  TheomiMionisacaiiseofppedta  demmer.    SB.  B.  ^9.    8tr.  li^38.    Wils.  9X^ 
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(B  4.)  What  shaU  be  within  the  Levitical  degrees,  p. 
215. 

(B  5.)  At  what  age.  p.  215. 

(B  6.)  Who  are  husband  and  wife.  p.  216. 

(C)  DIVORCE. 

(CI.)  A  vinculo  matrimonii. — Causa  pratcontradw,  p. 
217. 

(C  2.)  ConsangukUtatis  out  affimtoHs.  p.  217. 

(C3.)  In^teniug.  p.  218. 

(C4.)  Metus.  p.  218. 

(C  5.)  ^  mensa  et  thoro.  p.  218. 

(C  6)  How  a  divorce  shall  be  obtained,  p.  219. 

(C  7.)  The  effects  which  follow,  p.  219. 

(D)  HUSBAND  AND  WIFE  ARE  ONE  PERSON. 

(D  1.)  In  what  respect. — ^The  one  cannot,  make  anes> 
tate  to  the  other,  p.  219. 

(D  2.)  Take  a  joint  estate  by  entireties,  p.  ^1. 
(D  3.)  When  tiiey  take  by  moieties,  p.  221. 

(£)  WHAT  THE  HUSBAND  SHALL  HAVE  BY  THE  MARRIAGE. 

(El.)  Freehold,  p.  222. 

(E2.)  Chattels  real.  p.  223. 

(E  S.)  Chattels  personal,  p.  225. 

n  (F)  WHAT  GOES  TO  THE  WIFE. 

(F  1.)  If  she  survives,  p.  227. 

(F  2.)  Though  she  does  not  survive,  p.  228. 

(F3.)  ParaphemaUa.  ^.  iiSlB. 

(G)  WHAT  ACTS  BY  THE  HUSBAND  AND  WIFE  BIND  THE  WIFE. 

(6 1.)  Alienation  by  fine.  p.  230. 

(6  2.)  By  common  recovery,  p.  231. 

(G  3.)  By  demise.    Vide  Estates,  (B  32.^  G  4, 5.)  p, 

231. 
(6  4.)  By  customary  conveyance,  p.  233« 

(H)  WHAT  ACTS  BY  THE  HUSBAND  AND  WIFE  DO  NOT  BIND 
THE  WIFE,  p.  233. 
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(I  1.)  WHAT  ACTS  BY  THE  HUSBAND  ALONE  BIND  HIS  WIFE. 

p.  334.  , 

(I  2.)  What  put  kerto  her  action,  p.  334. 
(13.)  Ctd  m  vita..p,  235. 

(K)  WHAT  ACTS  BY  THE  HUSBAND  ALONE  DO  NOT  BIND  HIS 
WIFE By  &e  st.  32  H.  8.  28,  &c.  p.  235. 

(L)  WHAT  LACHES  OF  THE  HUSBAND  PREJUDICES  HK  WIFE.      '{ 

p.  237. 

(M)  WHAT  NOT.  p.  237. 

(N)  WHAT  ACTS  OF  THE  WIFE  PREJUDICE  THE  HUSBAND, 
p.  3S7. 

(O)  THE  POWER  OF  THE  HUSBAND  DURING  THE  COVER- 
TURE, p.  238. 

(P)  WHAT  ACTS  A  FEME  COVERT  MAY  DO  WITHOUT  HER 
HUSBAND. 

(P  L)  Alien  her  estate,  p.  239. 
(P  2.)  Accept  an  estate,  p.  239. 
(P  3.)  Execute  an  authority,  &c.  p.  240. 

(Q)  WHAT  NOT — CANNOT  MAKE  A  CONTRACT,  ETC.  p.  241. 

(R)  WHAT  ACTS  OF  THE  HUSBAND  THE  WIFE  MAY  WAIVE 
AFTER  HIS  DEATH,  p.  244. 

(S  1.)  WHAT  SHE  BIAY  AFFIRM  BY  HER  AGREEMENT,  p.  245. 

(S  2.)  The  effect  of  her  agreement,  p.  245. 

(S3.)  What  shall  be  an  agreement,  p.  245. 

[•](S  4.)  What  shall  be  a  waiver,  p.  246. 

(S  5.)  What  not.  p.  246.  ^ 

(S  6.)  The  effect  of  her  waiver,  p.  246. 

(T)  WHAT  ESTATE  THE  WIFE  CANNOT  WAIVE,  p.  246. 

(V)  IN  WHAT  ACTIONS  HUSBAND  AND  WIFE  OUGHT  TO  JOIN.       J 
p.  247.  J 

(W)  IN  WHAT,  THE  HUSBAND  SHALL  SUE  ALONE,  p.  249. 

(X)  IN  WHAT,  THE  HUSBAND  MAY  SUE  ALONE  OR  JOIN  WITH 
HIS  WIFE.  p.  250. 

(Y)  WHAT  ACTIONS  SHALL  BE  AGAINST  HUSBAND  AND  WIFE. 
•   p.  252. 
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(Z)  iniAT  ACTIONS  THE  HUSBAND  SHALL  HAVE  BY  MfIS  SUR. 
VIVING.  p.  253. 

(2  A)  WHAT  THE  WIFE,  IF  SHE  SURVIVES,  p.  isi. 

(2  B)  WHAT  ACTIONS  SHALL  BE  AGAINST  THE  HUSBAND,  IF 
HE  SURVIVES,  p.  254.  ' 

(2  C)  WHAT  NOT.  p.  255* 

(2  D)  PLEADING  BY  HUSBAND  AND  WIFE.  p.  255* 

(A)  FEME  SOLE. 
(A  1.)  What  acts  she  shall  dd^ 

A  /eme  sole,  before  ber  marriage,  may  do  all  acts  for  disposition,  ^e.  of 
ber  Jands  or  goods,  whicb  any  man  in  the  same  circumstances  may  do.  (a) 
Bot  the  law  does  not  require  any  thing  indecent  of  her :  and  therefore,  if 
she  does  homage,  she  shall  not  say,  I  become  your  woman,  but  I  do  homage 
unto  you,  &c.     Co.  Litt.  66.  a.     Lit.  s.  87. 

^A  2.)  What,  a  feme  sole  merchants 

So  by  the  custom  of  London,  a  feme  covert  may  act  as  sole  in  the  Way  of 
trade,  if  she  buys  and  sells  in  trade  for  herself,  with  which  her  [^jhusbanct 
does  not  intermeddle.     Cro.  Car.  69.     Vide  London,  (N  7.)  {h'S 

And  in  such  case,  if  there  be  a  suit  against  her,  the  husband  shall  be  join* 
ed  only  for  conformity ;  for  the  wife  only  shall  be  in  execution.  Cm*  Car* 
69. 

So  it  shall  be,  if  the  husband  formerly  used  the  same  trade,  but  at  th« 
time  of  the  contract  is  a  soldier  beyond  sea,  and  does  not  intermeddle*  Fev 
three  J.  Cro.  Car.  69. 

But  every  feme  sole  who  trades  within  London  is  not  a  feme  sole  mer- 
shant.     Cro.  Car.  69.  ^ 

i  A  feme  sole  trader,  may  make  a  bond,  which  will  be  binding  upon  her  \ 
but  it  must  be,  in  some  manner,  connected  with  her  business,  as  a  feme  sole 
trader.     M'Dowal  v.  Wood,     2  Nott  &  M'Cord,  242. 

But  in  a  suit  on  a  bond  executed  by  a  feme  covert,  as  a  (eme  sole  trader, 
it  mast  be  specially  averred,  that  she  is  such.     Wallace  v.  Rippon,  2  Bay, 

112. 

And  it  seems,  that  she  may  be  dued  without  her  husband  for  all  debts  con- 
tracted in  the  course  of  her  trade,  and  for  the  maintenance  of  herself  and  chil- 
dren whether  by  simple  contract,  or  specialty.  Burke  t>.  Winkle,  2  Seig. 
h  Rawle,  1 89. 


(ffl)  1.  A  widow  before  her  marriage  with  a  second  huiband,  conveyed  her  foitano  to 
fnutees  to  her  own  use ;  and  held  valid  against  the  second  husband.    2  B.  C.  C.  346. 

*  Cox,  28 2.  And  a  setUement  by  a  lady  about  to  marry,  of  her  property  in  trust  for  her 

•ole  use,  benefit,  and  disposition,  gives  a  separate  eetate.    1  Mad.  199.—3.  Vide  1  Ves.  J. 

28.  275.  2 Ves.  J.  l»4.  ^r      ^  ...  ^   i.       iru     --.^i^ 

(4)  1.  A  feme  covert,  sole  trader,  by  the  custom  of  London,  may  bmd  herself  by  simple 
Coktkct,  but  not  by  deed.    4  T.  R.  363.     Lofft.   134.-^.  tint  the  courts  at  Westminster 
Will  sot  enforce  that  custom  of  the  city  of  London,  by  which  a  married  woman,  a  trader,  » 
lu^unted  a  feme  sole.    4  T.  R.  381,  362.      Loift.  134.--3.  Nor  can  «^f<^*'|»  Jf*5>'^o* 
ftme  covert,  as  sole  trader,  be  removed  by  Aa6ea«  ayrpi^  from  the  o*ty  courts.    2  f^^^' 

Vol.  H.  35  LI 
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A  feme  covert  whose  husband,  a  mariner,  had  been  absent  screral  years, 
and  who  provided  for  her  no  support,  may  be  considered  as  a  feme  sole  tra- 
der, and  may  sustain  an  action,  in  her  own  name  for  a  distributive  share  of 
her  ancestor's  estate.    Valentine  v.  Ford,  2  Browne,  193.  | 

(AS.)  What,  if  the  husband  be  in  exik. 

So,  if  the  husband  (c)  be  banished  for  life,  his  wife  may  make  a  testament, 
and  in  all  cases  act  as  a  feme  sole. "  R.  2  Ver.  104,  6.  Vide  in  Abatement, 
(E  6.— F  2-)  (d) 

(P)  MARRIAGE. 
(BL)  What  it  shall  be. 

Ui  conjugiunt  subsUtat  non  aliud  natura  rtquirere  videiury  quam  ut  talis 
^it  cohabitatio  quafaminan  constituat  quasi  sub  oculis  <r  custodia  [•jiTkinV  ;  ad 
"hoc  in  homine  acctditfidts  qua  sefxmina  tnari  obstringiU  Grot,  de  jure  bel- 
li &  pacis,  1.  2.  c.  5.  s.  8,  9. 

Nee  lex  divina  amplius  exegisse  tidetur  ante  evangelii  propagattonem. 

ferot.  Ibid  s.  9.  .         .  ^        t 

Jlpud  veteres  Romanos  triplex  erat    ctmtrahendi  matrimonit  fomntiOj  con' 

farreatiOy  coemtiOj  et  usus*     Seld.  Ux.  Heb.  1.  2.  <^  1 . 

Sic  ajmd  Hebraos  ;  numtnuli  datiOj  pactionis  libelhsj  et  coitus^     Sold.  Ux. 

K  2.  e.  i; 

Vtfaminafofet  vere  tixor,  ante  legem  Mosaicamjet  sine  ea^  prater  mutuum 
in  vita  lectique  sodetaiem  consensum,  concubitus  erat  neeessarius.  Seld  de 
jure  N.  et  d.  1.  5.  c.  4. 

Sed  lege  Mosaita  per  sponsalia  fuit  vere  uxor^  per  ntptias  ptrfecte*  Seld. 
Ibid.  c.  4.     Ux.  Heb.  1.  2.  c.  1 .  1 3. 

Sic  jure  Casareo  et  plerumque  p&ntijicio  sponsalia  sunt  tnatrimanii  ipse  con^ 
§mciu$j  et  stipulaHo^  et  wuptiarum  futurarwn  repromissio*  Seld  Ux.  1.  2.  c.  1* 
Mo.  170. 

So,  by  the  common  law.  Co.  Lit.  34.  a.  If  it  be  a  contract  per  verba 
de   prasenti.       Dy.  369«  a.     R.  6  Mod.  155.  Sal.  437.     Garth.  99.  C«) 


(0  1-  Has  abjured  the  realm.    Co.  Litt  132.  b.  133.  a. — 9.  Been  baniflhed.    Ibid. 
Or  traniported.    2  Blk.  1 197.    Co.  B.  L.  43.— >4.  U  a  f  elon.— ^.  Or  an  eiitlaw. 


(d)  I.  The  coarC  will  not  stay  proGeedingi  in  an  action  brongbt  by  a  wift  separated  from 
ber  husband,  in  his  name,  for  an  ipjary  to  her  property,  upon  the  defendant's  application. 
Bupported  by  the  husband^s  affidavit,  that  the  suit  had  not  his  sanction.  9  East,  471.— « 
But  wife  may  plead  without  her  husband,  where  Hhe  husband  is  transported  ;  for  transpor- 
tation is  a  temporary  death.  Lofft  142.--^.  Tet  the  relation  of  a  marriage  is  not  suq;»eaded, 
where  the  wife  lives  apart  from  her  husband  with  a  separate  maintenance,  secured  to  her 
by  deed  ;  Iherefore  she  cannot,  under  those  circumstances,  contract  and  be  sued  as  a  single 
^oman.  8  T.  R.  546.-«-4*  And  even  when  it  was  considered  that  a  feme  covert,  with  a 
separate  maintenance,  was  liable  as  a  feme  sole,  4  T.  R.  766. ;  it  was-necessary  that  tlM 
inaintenance  should  be  permanent ;  therefore,  a  woman  was  not  liable  in  respect  of  alimony 
awarded  to  her  by  the  ecclesiastical  court,  during  the  pendency  of  a  suit  only.  5  T.  BL 
679*-^.  So  the  relation  of  marriage  is  not  suspended  between  a  British  subject  and  hie 
wife,  by  his  deserting  her  and  going  abroad.  11  East,  301. --4.  Nor  can  the  wife  contract 
and  be  charged  as  a  feme  sole,  from  the  husband  having  abandoned  her  for  adultery.  8T- 
R.  547.  1  B.  ^  P.  338. — 1.  Kor  will  the  residence  of  a  British  subject  in  an  enemj^^s  coun- 
try, and  with  the  view  of  adhering  to  the  enemy,  render  his  wife  chargeable  as  a  single  wo- 
man.    2  B.  &  P.  226.—^.  Though  she  passed  for  such.     1  N.  R.  80 9.  Nor  can  the  wife 

of  a  foreigner  resident  abroad,  contract  and  be  charged  as  a  feme  sole,  though  she  pass  her- 
self off  for  such.  3  Campb.  123. ;  overruling  2  Esp.  554.  587.  1  B.  &  P.  367 — 10.  Yet  if 
a  woman  married  dt  facto  to  one  whom  she  Iniows  to  have  another  wife  executes  a  deed  at  - 
his  wife  jointly  with  him,  she  is  bound  as  a  feme  sole.    3  ^nst.  833. 

it)  Butnow  by  26  O.  2.0.33.1.  13.  aa  writ  or  pioc— ding  shall  ha  had  aa  any  •cdeiiat- 
[^210]  r-        —a 
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So,  if  a  GODiract  jMf  v^ria  cb  futuro  be  afterwards  executed  bj  consuaa- 
matioii*     Semb.  Sal.  438. 

Sed  mterdumjure  pwUificio  sptmsalia  tantum  obligant  adfiOuri  matrimorm 
pactiofumy  cmsensu  nondum  satis  Jirmati.    Seld.  Ux.  1.  2.  c.  1. 

Etjure  Casareoj  st  Htbraico^  mque  acpantificio^  nuptta  sunt  solenfus  illi  ri" 
ius  ambus  matrimonium  per/teiiur.     Seld.  Ux.  I.  2.  c.  1.  13. 

So  by  the  common  law,  till  the  marriage  be  solemnized,  the  wife  cannpt 
be  endowed  ad  ostium  scclesus*    Co.  Lit.  34.  a. 

And  the  usual  pleading  of  a  marriage  is  per  prtsbiteum  sacris  ardinikus 
cansiituium*     Sal.  120. 

By  an  order  of  parliament  1653.  6.  confirmed  by  the  st.  12  Car.  2.  33. 
marriage  shaU  be  before  a  justice  of  peace,  and  declared  by  him. 

Yet  daring  this  order,  a  marriage  by  a  person  infra  sacros  ordines  was 
good.     1  Sid.  64. 

By  the  st  1  W.  &  M.  18.  no  person,  takins  the  Oaths,  &c.  shall  be  prose- 
cuted in  the  ecclesiastical  court,  for  non-contorming  to  the  church  of  Eng- 

And  if  such  marriage,  in  the  face  of  a  separate  congregation,  be  question* 
ed  in  the  spiritual  court,  a  prohibition  goes.     3  Lev.  376.  Sal.  438. 

So  a  marriage,  by  a  popish  priest  by  the  latin  service,  in  a  chamber,  was 
illpwed,  and  a  second  marriage  disannulled  by  a  sentence  in  the  ecclesiasti- 
cal court,  and  the  person  for  such  second  marriage  convicted  of  felony.  4 
vol.  of  Trials,  745.  763. 

Yet  after  contract,  51  coetm/,  they  are  not  suable  for  fornication,  but  only 
for  a  contempt  of  the  church.     Mo.  170.     Sal.  438. 

And  if  subsequent  espousals  ensue,  they  have  relation  to  the  first  contract, 
and  avoid  all  mesne  acts.     Mo.  170. 

But  if  a  man  sick  in  his  bed  be  married  to  a  woman  with  child,  privately, 
[*]out  of  a  church  and  chapel,  without  celebration  of  mass,  it  was  not  a 
marriage.     Semb.  1  Rol.  359.  1.  15. 

So  by  a  contract  of  marriage,  it  is  no  marriage,  if  espousals  do  not  after- 
wards ensue.     Semb.  Mo.  1 70.  (/) 

tical  court  to  compel  a  colebration  of  any  marriai^  mfaeit  eccUsia^  by  reaion  of  any  coa^ 
tnct  of  matrimoDy,  whether  per  verba  de  prcutntiy  or  ptr  verba  de/iUuro. 

(/)  1.  Marriageflin  England  are  now  regulated  by  ^6  O.  2.  c,  33.  entitled  ^  An  act  for 

Qie  better  preyenting  of  clandettino  jnarriages." — t.  By  s.  11.  aU  marriages  solemnixed  by 

licence,  where  either  of  the  parties,  not  being  a  widower  or  widow,  shall  be  ander  the  a^ 

of  twenty-one  years,  which  shall  be  had  without  the  consent  of  the  father  of  such  of  the 

parties  so  under  age,  if  then  living,  first  had,  or  if  dead,  of  the  guardians  of  the  person  of 

the  party  so  under  age,  lawfuUy  appointed,  or  one  of  them ;  and  in  case  there  shaU  be  no 

inch  guardian  then  of   the  mother  if  living  and  unmarried,  or  if   there  be  no    mother 

living  and  unmarried,   then  of    the   guardians  of   the  person  appointed    by    the  court 

of    diancery,  shall  be  void  to  all  intents.-— 3.    But    by  s.  12.  in  case  any    ruardiaa 

or  mother  shaH  be  turn  compos  menHsr  or  in  parts  beyond    the    seas,  or  diall   refine 

or    withhold    their    consent    to    the    marriage    of  any    person,    any    person    desiroue 

of  marrying  may  apply  by  petition  to  the  lord  chiakncellor,  who  may  proceed  in  a  summary 

way  to  examine  the  cause,  and  declare  the  marriage  to  be  proper,  if  it  shall  so  appear ; 

which  shall  be  as  good  as  if  the  guardian,  ftc.  had  consented.-»4.  Fhe  forms  requiredto  be  ob- 

tervedby  this  statute,  in  ordef  to  give  validity  to  marriages,  are,  by  s.  1.  that  all  banns  of  ma«- 

trimony  shall  be  published  in  an  audible  manner  in  the  parish  church,  or  in  some   public 

chapel  (in  which  banns  have  been  usually  published),  belonging  to  the  parish  or  chapelry 

where  the  pereoos  to  be  married  shall  dwell,  according  to  the  form  of  words  prescribed  by 

the  rubrick  prefixed  to  the  office  of  matrimony  in  the  bttok  of  common  prayer,  upon  thre4 

Sundays  preceding  the  solemnization  of  the  marriage,  during  the  time  of  morning  service,  or 

•f  evening  service  (if  there  be  no  morning  service  upon  any  of  those  Sundays),  immediately 

aAer  the  second  lesson ;  and  If  the  persons  to  be  married  shall  dwell  in  divert  parishes,  fcc. 

the  banns  shall  be  in  like  manner  published  in  the  church,  Jtc.  belonging  to  such  parish,  fto. 

wtitfKm  each  of  the  said  penone  shaU  dweU ;  and  whew  boOi  or  either  of  tiie  persons  shall 
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awell  in  any  extra-pwochial  place,  (having  no  church,  &c.  wherein  banns  hare  b««n  usual- 
ly published),  then  the  banns  shall  be  published  in  some  parish  church,  &c.  adjoining  such 
»lau:e ;  an4  where  banns  shall  be  published  in  any  church,  &c,  belonging  to  any  parish  ad- 
joining to  any  extra-parochial  place,  the  parson,  yicar,  minister,  or  curate,  publishing  8uch 
tai^ns,  shall  pertify  in  writing  under  his  hand  the  publication  thereof:  and  all  other  rules  pre- 
flcribed  by  the  said  rubrick  concerning  the  publication  of  banns,  and  solemnization  of  matrimo- 
ny, not  hereby  altered,  shlall  be  observed  t  and  in  all  cases  where  banns  shall  have  been  pub- 
lished, the  marriage  shall  be  solemnized  in  one  of  the  parish  churches,  &c.  where  such  banns 
have  been  published,  and  in  no  other  place — 5.  But  by  s.  2.  no  parson,  kc.  shall  be  obliged 
to  publish  the  banns,  unless  the  persons  to  be  married  shallf  seven  days  before  the  time  re- 
quired ibr  the  first  publication,  deliver  to  sqch  parson,  &c.  a  notice  in  writing  of  their  true 
christian  and  surnames,  and  of  the  house  or  houses  of  their  respective  abodes  within  such 

Sarish,  &c.  ^nd  of  the  time  during  which  they  have  dwelt,  inhabited,  or  lodged  in  such 
ouse  or  houses— 6.  And  by  s.  3.  no  parson,  Ac.  solemnising  marriages,  Itc.  between  per- 
sons both  or  one  of  whom  shall  be  under  the  age  of  twen^-one  years,  aAer  banns  published, 
shall  be  punishable  by  ecclesiactical  censures  for  solemnizing  such  marriages,  without  consent 
of  parents  or  guardians,  unless  such  parson,  &c.  shall  have  notice  of  the  dissent  of  such 
parents,  Ac. ;  and  in  case  such  parents,  &c.  or  one  of  them,  shall  openly  and  publicly 
declare  in  the  church,  &c.  where  such  banns  shall  be  so  published,  his  dissent  to 
such  marriage^  0ach  pubUcatiops  of  banns  shall  be  void.— 7.  By  s.  4.  no  licence  shall  be 
granted  by  any  archbishop,  bishop,  or  other  ordinary  or  person,  to  solemnize  any  marriage 
sn  any  other  church,  Sic.  than  in  the  parish  church,  ^:c«  of  the  pariah,  S^c.  within  which 
the  hsual  place  of  abode  of  one  of  the  persons  to  be  married  shall  have  been  for  four 
weeks  immediately  before  granting  such  licence  ;  or  where  both  or  either  of  the  parties  shall 
dwell  in  any  extra-parochial  place,  having  no  church  or  chapel  wherein  banns  have  been 
iisnally  published,  then  In  the  parish  church,  &c,  of  some  adjoining  parish.— 8.  And  by  s.  5. 
all  parishes  where  there  shall  be  no  parish  church,  &c.  belonging  thereto,  or  none  wherein 
divine  service  shall  be  usually  celebrated  every  Sunday,  shall  be  deemed  extra-parochial 
places  for  the  purposes  of  this  act.— 9.  By  s.  6.  the  right  of  the  archbishop  of  Ca^- 
lerbury,  and  his  officers,  to  grant  special  licences,  to  marry  at  any  convenient  time  or  place 
by  virtue  of  the  25  H.  8.  c.  2}.  is  saved  an4  resorved.— 10^  But  by  s.  7.  no  surrogate 
deputed  by  any  ecclesiastical  judge,  who  hath  power  to  grant  licences'of  marriage,  shall  grant 
finy  8uc)i  licence  before  he  hath  taken  an  oath  before  said  judge,  faithfully  to  execute  bis 
.  ofllcp  Recording  to  law,  to  the  best  of  his  knowledge,  and  hath  given  bond  in  \00l.  to  ti^e 
bishop  of  the  diocese,  for  the  due  and  faithful  execution  of  his  office. — 1 1.  And  b^  s.  8.  all 
marriages  solemnized  in  any  other  place  than  a  church,  or  such  public  chapel,  unless  by 
special  licence  as  aforesaid,  or  thai  shall  bo  solemnized  without  publication  of  bann^,  er 
licence  from  a  person  having  authority  to  grant  the  same,  first  had,  shall  be  void. — 12. 
But  by  8.  10.  after  the  solomniKation  of  any  marriage,  Under  a  publication  of  banns,  it 
shall  not  be  necessary,  in  support  of  such  marriage,  to  give  any  proof  of  the  actual  dwell- 
ing of  tl^o  parties  in  the  respective  parishes,  ^c.  wherein  the  banns  were  published  ;  or 
where  the  marriac^eis  by  licence,  it  shall  not  be  necessary  to  give  any  proof  that  the  usual 
place  of  abode  of  one  ot  the  parties ^  for  the  space  of  four  weeks  as  aforesaid,  was  in  the 
parish,  &c.  where  the  marriage  was  solemnized  ;  nor  shall  any  evidence  be  received  m 
either  of  said  cases  to  prove  the  contrary,  in  any  suit  touching  tho  validity  of  sucfi  marriage. 
—13.  By  s.  14.  and  16,"  the  churchwardens  and  chnpolwardens  of  every  parish  or  chapelry 
are  required  to  provide  books  of  vellum  or  durable  paper,  in  which  all  marriages  and 
banns  there  published  aad  solemnized  shall  be  registered,  in  a  particular  manner  and  form 
hereby  prescribed — 14.  And  by  s.  15.  all  marriage*  shall  be  solemnized  in  the  presence 
pftwoQrmore  witnesses,  becides  the  minister  who  shall  celebrate  the  same  and  immerli- 
^tely  after  an  entry  thereof  shairbe  made  in  such  registry,  in  which  it  shall  be  expressed  that 
said  marriage  was  celebrated  by  banns  or  licence  j  and  if  both  or  either  of  the  paHies 
married  by  licence  be  under  age,  with  the  consent  of  the  parents  or  guardians,  as  the  case 
shall  be,  a'nd  shall  be  signed  by  the  minister  with  his  proper  addition,  and  also  by  the  par- 
ties married,  and  attested  by  two  witnesses  present  at  the  eolemuization  of  such  marriage 

—-15.  By.  8.  17.  this  act  shall  not  extend  to  the  marriages  of  any  of  tlie  royal  family 16. 

Nof  by*.  18.  to  Scotland  ;  nor  to  any  marriages  amongst  quakcra.  Or  amongst  persons 
professing  the  Jewish  rcligioq,  whei-e  both  the  parties  are  Quakers  or  Jews  ;  nor  to  aivy 
marriages  solemnized  beyond  the  seas.— 17.  No  toleration  act,  or  statute  for  the  relief 
of  nonconformists,  has  dispensed  with  the  marriage  act  in  favour  of  the  diwenters  of  En- 
gland.—18.  And  the  31  G.  3.  c.  32.  which  relieves  roman  catholics  from  certain  penalties 
and  disabilities,  to  which  they   were   before   subject   in  England,  expressly  provides,  tb«t 
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[*}Sa,  if  the  marriage  be  not  conformflble  to  tbe  ecclesiastical  law,  the  hns- 
Wnd  shall  have  no  right  by  the  ecclesiastical  law  ;  as,  if  the  marriage  be  ia 
a  separate  congregation  bj  their  preacher,  who  is  a  lay-man,  the  husband 
win  not  he  entitled  to  administration.     R.  1  Sah  120. 

Yet,  where  there  is  a  marriage  in  fact  only,  the  wife,  or  her  children, 
irho  were  not  in  ikult,  may  be  entitled  to  a  temporal  right.  Adm.  Sal. 
120. 

[*]So,  if  therebe  a  marriage  de  facto  (g),the  husband  and  wife  may  sue  for 
a  debt  due  to  the  wife.     Sal.  437. 

j  By  statute,  a  second  marriage  is  not  legal,  though  the  former  husband  or 
wife  may  have  been  absent  and  not  heard  of,  for  above  five  years  ;-«-*the 
statute  merely  purges  the  felony.  ,  Fenton  v.  Reed,  4  Johns.  Kep.  52. 

It  seems,  ttukt  in  all  cases  except  in  prosecutions  for  bigamy,  and  in  ac- 
tions for  criminal  conversation,  a  marriage  may  be  proved  from  cohabi(;a- 
tion,  reputation,  &c.  Ibid. 

No  /brmal  solemnization  of  marriage  is  requisite.  A  contract  of  mar- 
riage made  per  verba  de  presentiy  is  as  valid  as  if  made  in  facie  ecclesice^ 
Ibid.  Vide  Jackson  r.  Ulaw,  18  Johns.  Rep.  346.  Hantz  v.  Seaty,  6 
Binn.  405.  \ 

(B  2.)  Who  may  marry. 

By  the  St.  32  H.  8.  38.  no  prohibition,  God^s  law  except,  shall  impeach 
any  marriage  without  the  Levitical  degrees  ;  and  none  shall  be  admitted  in 
the  spiritual  court  to  any  process,  plea,  or  allegation  contrary  to  this  act. 

And  therefore,  if  an  idiot  a  nativi  iate  marry,  the  marriage  is  good,  and 
the  issue  legitimate.     R.  1  Rol.  340.  1.  32.     D.  1  Sid.  112.  (A) 

So  now  since  the  st.  2  Ed.  6.  21.  and  5  Ed.  6.  12.  all  ecclesiastical 
persons  may  marry.     Vide  2  Inst.  686. 

And  though  the  st.  2  &  5  Ed.  6.  were  repealed  by  the  st.  1  Mar.  2.  yet 
that  being  repealed  by  the  st.  1  Jac.  25.  the  st.  2  &  5  Ed.  6.  are  revived ; 
and  the  marriage  of  ecclesiastical  persons  is  valid,  and  their  issue  legitimate. 
R.  12  Co.  9.     2  Inst.  686,  7. 


maniages  maj,  ia  fact,  ^avo  been  frequently  celebrated  there.  Dougl.  659.  Vide  31 
Ceo.  3.  c.  53. — ^24.  British  subjects  resident  in  a  British  settlement  abroad,  are  governed 
bjUie  laws  of  this  coantry,  and  consequently,  with  respect  to  marriage,  by  the  law  which 
existed  here  before  the  marriage  act,  vis.  the  canon  law.  Therefore,  where  two  British 
subjects,  being  proteslants,  were  married  at  Madras,  by  a  Portuguese  roman  catholic  priest, 
according  to  the  catholic  form,  in  tho  Portuguese  language,  in  a  private  room,  and  the  cere- 
noaj  was  followed  by  cohabitation ;  held,  that  this  was  a  valid  marriage,  though  withoqt 
a  licence  from  the  governor,  which  it  is  the  custom  at  Madras  to  obtain.     2  Mars.  243. 

(JS)  I.  To  assert  rights  anywise  depending  upon  the  relation  of  husband  and  wife,  an  ac- 
tual marriage  must  have  taken  place. — 3.  That  it  has  taken  place  will  in  all  cases,  save  one, 
be  intended  from  the  relation  of  husband  and  wife  appearing  to  subsist. — 3.  The  excepted 
<^ase  it  where  the  husband  sues  for  adultery,  when  he  must  prove  his  marriage  by  direct  tes- 
timony. 4  Burr.  "iOM.  1  Blk.  632, — 4.  Which  proof  may  be  by  copy  of  the  register ;  nor 
SLfe  the  ministef,  clerk,  or  subscribing  witnesses,  the  only  competent  witnesses  to  the  Iden- 
tity of  the  parties.  Doqgl.  171. — 5.  But  where  a  (at  least  personal)  liability,  depending 
upon  this  relation,  i»  to  be  imposed  upon  two  as  husband  and  wife,  or  upon  either  of  them, 
the  plaintiff,  ignorant  of  the  trnth,  will  establish  an  indefeasible  case  by  proving,  that  the 
turtles  have  represented  themselves  as  married,  though  in  fact  they  are  not. 

(A)  The  15  G.  2.  c-  30.  enacts,  that  in  case  any  person  who  shall  be  found  a  lunatic,  by 
^y  thquisltion,  taken  by  virtue  of  a  commission  under  the  great  seal  of  Great   Britain,  or 
^7  iuoatjc,  or  person  under  a  phrensy^  whose  person  and  estate  by  virtue  of  any  act  of  par- 
liament shall  be  committed  to  the  care  of  trustees,  shall  marry  before  he  or  she  shall  be  de- 
clared of  sane  mind  by  the  lord  chancellor,  or  by  aach  trustees  qr  t^ie  major  part  of  themj 
f  rery  Boclk  marriage  shall  be  told  to  all  intentst 
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And  upon  such  marriage  the  wife  shall  be  endowed,  if  dhe  attaia  the  age 
of  nine  years,  of  whatsoever  age  her  husband  be  5  but  not  before  the  age  of 
nine  years*     Co*  L.  33*  a» 

And  if  the  husband  alien  his  land,  and  afterwards  his  wife  attain  the  age 
of  nine  years,  she  shall  be  endowed  of  the  land  sold  before.     Co.  L.  33.  a. 

And  if  there  be  a  writ  to  the  bishop  to  certify,  whether  they  were  ever 
coupled  in  lawful  matrimony,  he  ought  to  certify  that  they  were,  of  what  age 
soever  the  husband  be.     Co.  L.  33.  a.     R.  Dy.  369.  a. 

And  at  any  age  the  husband  shall  have  trespass  de  muliere  ahducta  cum 
bonis  viri*     1  Rol.  341.  1.  35. 

And  if  the  husband  die  before  age  of  consent,  the  marriage  is  dissolved, 
but  not  disaffirmed  ab  initio.     Semb  cont.  Mo.  741. 

[*]Yet  to  such  marriage  the  husband  or  the  wife  may  agree  or  disagree 
at  his  or  her  age  of  consent. 

By  the  law  of  Scotland,  and  the  civil  as  well  as  the  common  law,  the  age 
of  consent  of  the  man  is  the  age  of  14  years.     1  Rol.  343.  C. 

The  age  of  the  woman  by  the  civil  and  common  law  is  the  age  of  1 2  years. 
iRol.  342.  1.  15.  17. 

By  the  law  of  Scotland,  it  ]» the  age  of  1 4  years.     1  Rol.  342.  1.  1 8. 

If  at  the  time  of  the  marriage  the  husband  be  above  1 4,  and  the  wife  un^' 
der  12,  when  she  attains  the  age  of  12  years,  the  husband  may  disagree  as 
well  as  the  wife,  and  so  vice  versa.     Co.  L.  79. 

A  disagreement  to  the  marriage  before  the  age  of  consent  is  of  no  force. 
Vide  1  Rol.  340. 1.  50. 

For,  if  the  husband  disagree  before  14,  and  marry  another,  the  issue  of 
the  2d  marriage  is  a  bastard.  1  Rel.  341.  i.  45.  Cont.  Dy.  13.  a.  in 
marg. 

But  a  disagreement  before,  if  the  husband  marries  another  after  the  age 
of  fourteen,  amounts  to  a  disagreement  after  the  age  of  consent.  1  Rol* 
341.1.  15.     R.  Mo.  575. 

If  the  husband,  or  wife,  at  tlie  age  of  consent,  once  agree  to  the  marriage, 
ibev  cannot  afterwards  disagree. 

And  a  continuance  of  the  suit  in  trespass  de  muliere  abducta  cum  boni^ 
viri^  after  that  age,  amounts  to  an  agreement.     1  Rol.  341.  1.  35. 

And  if  after  the  age  of  consent,  the  husband  or  wife  disagree  by  parol,  yet 
cohabit  as  husband  and  wife,  this  amounts  to  an  agreement.  R.  1  Rol.  34 1 . 
1.  25. 

Though  the  words  of  disagreement  are  reduced  into  writing,  and  signed 
by  the  husband.     1  Rol.  341.  1.  25. 

Otherwise,  if  the  disagreement  be  made  before  the  ordinary.  Per  War- 
berton.     1  Rol.  34 1 . 1.  32. 

(B  6.)  Who  are  husband  and  wife. 

If  a  man  and  a  woman  marry  under  the  age  of  consent,  they  are  husband 
and  wife,  till  disagreement,     vide  ante,  (B.  5.)     1  Leo.  53, 4. 

So,  if  a  man  marry  a 'woman  precontracted,  they  are  husbapd  and  wife, 
till  divorced. 

So,  if  he  marry  within  the  Levitical  degrees.  1  Rol.  340.  1.  10.  17.  357« 
1.45. 

So,  if  a  priest  had  married  before  the  st.  32  H.  8.  38.  1  Rol,  340. 1.  3S« 
40.     2  Inst.  687.     Dy.  185.  a.  in  marg. 

So  if  there  be  a  marriage  by  duress*    Per  Yaxly,  Frowick  cont.  Kel.  52« 
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h.  Cont.  pcrWnidhain,  1  Sid.  65,  IX  Cont,  1  Roh  34a  1.  20.  H.  ace, 
Cro.  Car.  488.  493.     Per  Nov,  Dj.   13.  a.  in  marg. 

So,  if  they  are  divorced  only  a  mensa  fy  ihoro.  1  Rol.  341.  1.  40.  Co. 
L.  335.  a.     Vide  post,  (C  5.) 

But  a  marriage,  when  a  former  husband  or  wife  is  alive,  is  null,  as  well  by 
the  ^iritual  as  by  the  common  law,  and  they  are  not  husband  and  wife  Je 
facto.  1  Rol.  340. 1.  13.  R.  Cro.  El.  857,  8.  1  Rol.  357. 1.  40.  360. 
F.     1  Sal.  121. 

So, if  a  nun  hadmarried ;  for  she  was  under  a  vow  of  chastUj  \  and  [^^ttiere- 
fore  her  marriage  was  void.  Cont.  1  Rol.  340.  1.  41.  Ace.  2  Insi.  667, 
12  Co.  9. 

Or,  a  monk.     1 2  Co.  9.     2  Inst.  G87.  (k) 

(C)  DIVORCE* 

(CI.)  j1  vincuh matrimonii. — Causa pracontradus. 

A  divorce  is  a  vinculo  matrimonii^  or,  a  mensa  ^  thoro.     Co.  L.  2S5.  a^ 

A  divorce  will  be  a  vinculo  when  the  husband  or  wife  was  praecontracted 
to  another.     Co.  L.  235  a.     Vide  ante,  (B  3.) 

And  a  divorce  for  praecontract  may  be  made,  without  summoning  any  to 
answer  in  the  spiritual  court,  except  the  parties  to  the  praecontract :  as,  if 
A.  be  contracted  to  6.  and  afterwards  many  C,  the  divorce  may'  be  by  a  li- 
bel by  B.  against  A.  without  process  against  C.    Mo.  1 70. 

So  a  divorce  is  well-made  by  a  sentence,  that  A.  do  marry  B.  without  a  sen^* 
tence  to  declare  the  marriage  void  between  A.  and  C.     R.  Mo.  170. 

But  by  the  st.  32  H.  8.  38.  all  marriages  in  England,  solemnized  in  the 
face  of  the  church,  and  consummated,  &c.  shall  be  valid  notwithstanding 
any  praecontract  of  both  or  either  party  not  consummated. — But  this  clause 
was  repealed  by  the  st.  2  &  3  Ed.  6.  23.  and  not  revived  by  the  st.  1  El.  U 

So  by  the  st.  33  H.  8.  6.  in  Ireland.  But  it  being  repealed  in  Ireland 
b)-  the  st.  3  &  4  Ph.  &  M.,  nothing  was  revived  by  the  st.  2  £1.  1.  there,  ex- 
eept  what  concerns  the  degrees  of  consanguinity. 

So,  if  a  marriage  be  dissolved  by  a  sentence  upon  a  praecontract,  the  maa 
and  former  wife  are  not  complete  husband  and  wife,  till  the  marriage  be  soU 
emnized.     Cont.  per  Noy,  butTwisd.  ace.  1  Sid.  13. 

(C  2.)  Cansanguinitatisj  aut  affinitatis. 

•  _  _ 

So  a  divorce,  causa  consanguinitatis,  aut  ajinitatisj  is  a  vinculo.     Co.  L\ 
235.  a.     47  Ed.  3.  pi.  78. 
Though  it  were  for  spiritual  affinity,  when  that  was  allowed. 

(k)  Where  a  woman  is  sued  as  a  feme  aole,  and  between  the  original  process  and  appear- 
ance Barries,  the  suit  doev  not  abate.     Lofft,  27. — 2.  And  if  an  action  is  originally  brought 
a^ntf  a  wife  when  sole,  and  pending  the  suit  she  marries,  judgment  and  execution  against 
her  only,  are  regular.  4  East,  521.—^.  Ejectment  against  a  single  woman  who  marries  be- 
fan  trial.    Afterwards  there  is  a  verdict,  judgment  and  execatiun  by  habertfuioi  posses 
Monem  et  ti.fa.  against  her  by  her  maiden  name.     Objected  that  the  execution  was  irregu- 
lar, since  where  a  new  person  shall  )>ecome  chargeable  to  the  execution  of  a  judgment  who 
was  not  party  to  the  judgment,  there  a  tcirt  faeiat  ought  to  be  sued  against  him,  to  make 
bia  party  to  the  judgment.     Here  the  husband  has  acquired  the  term  and  the  goods  of  hi* 
wife,  bot  held  regular.     For  as  to  the  hab.fac.  pott,  the  judgment  in  ejectment  shews  that 
the  wife  had  no  rigbi  or  iuterest  in  the  term  ;  therefore  it  is  not  to  take  from  the  husband 
^is,  but  to  get  possession  of  the  plaintiff's  property.     As  to  the  tei»  fa,  it  was  a  mere  nul« 
Ul^  since  the  wife  had  no  goods,  and  the  goods  of  the  husband  could  not  be  seised  under 
soch  a  writ.     SM»  ^B,  557.^.4.  If  a  woman  marry  a  second  husband  living  the  first,  and 
fhe  second  not  privy,  she  is  during  the  cohabitation  to  be  coneidered  as  a  servant  to  him^ 
and  he  it  entitled  to  the  benefit  of  her  labour.    Btr.  90. 
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[*]By  the  law  of  the  Hebrews,  there  was  no  divorce  for  incest ;  for  the 
marnage  was  null.    Vau.  313. 

(C  3).  ImpotentuB* 

So  a. divorce,  causa  impotentia^  will  be  a  vinciJo*  Co.  L*  235.  a.  1  And* 
185.     6  Co.  98.  b.     2  Leo.  170.     Dy.  178.  b.  179.  a. 

A  divorce  for  impotence,  or  frigidity,  may  be  upon  an  universal  impotence ; 
aa,  if  he  be  an  eunuch. 

Or,  b*'  ^  perpetual  impotence  previous  to  the  marriage  quoad  kanc^  be  it 
natural,  or  accidental.     R.  1 1  Jac.  £arl  of  Essex.  2  Leo.  1 72,  3. 

If  there  be  a  divorce  upon  evidence,  which  shews  a  perpetual  impotence 
quoad  hanc,  and  the  husband  afterwards  marries,  and  has  issue  by  another 
wife,  the  issue  shall  be  legitimate  ;  for  the  first  sentence  shall  be  in  force 
till  repealed,  and  the  second  marriage  good,  unless  it  be  dissolved  in  the  life 
of  the  parties,  and  a  man  may  be  habilis  ei  inhabilis  diversis  ttmporihus.  R. 
5  Co.  98.  b.     2  Leo.  169.  173.     Dy.  179.  a. 

So,  if  the  woman  afterwards  marry,  and  she  and  her  second  husband  levy 
a  fine  and  then  the  former  husband  by  a  second  wife  has  issue,  the  fine  shall 
not  be  stayed.     Dy.  179.  a.     2  Leo.  169. 

So,  if  the  husband  bring  trespass /^ro  uxore  ahducia  cum  bonis  viri^  and 
pending  the  action,  the  husband  and  wife  are  divorced  causa  impotenticB ; 
the  action  does  not  abate  ;  for  it  is  founded  upon  the  possession,  and  ne  un* 
ques  accouplt  is  no  plesu     2  Leo.  170* 

(C  4.)  Metus. 

So,  a  divorce,  propter  mttum.     Co.  L.  235.  a. 

Or,  propter  savitxam. 

A  divorce  for  severity  is  grounded  upon  the  law  of  nature.  Cro.  Car. 
463. 

And  it  will  be  a  cause  for  it,  if  the  husband  strip  his  wife  of  her  apparel, 
and  other  necessaries.  1  Sid.  118.  {  Vide  French  r.  French,  4  Mass.  Rep. 
587.  Warren  r.  Warren,  3  Mass.  Rep.  321.  Hill  v.  Hill,  2  Mass.  Rep.  150.  { 

But  a  divorce  for  severity,  is  not  a  divorce  a  vinculo j  but  a  separation  4^; 
mensa  ^  thoro  only.     Cro.  Car.  462.  ."* 

And  a  subsequent  marriage,  after  such  divorce,  is  not  lawful.  Cro.  Car« 
463. 

(C  6.)  j1  mensa  et  tharo. — ^Vide  ante  (C  4.) 

A  divorce,  caiisa  adulter ii^  will  be  a  mensa  <Sr  thoro  only.     Co.  L.  235.  a* 

For  such  a  divorce  arises  upon  a  cause  subspqueut,  not  antecedent  to  the 
marriage.     Cro.  Car.  462. 

So  a  divorce,  causa  professionisj  does  not  bastardize  the  issue. 

And  therefore,  if  a  man,  after  a  divorce  o  mensa  ^  thoro,  marry  another 
woman,  the  second  marriage  is  void.  R.  Mo.  683.  Co.  Lit.  235.  a.  Vide 
ante,  (B  3.  6.) 

If  the  husband  releases  a  legacy,  given  to' the  wife  during  the  divorce,  it 
will  be  discharged.     R.  Mo.  665.  D.     Cro.  Car.  463. 

But  if  the  husband  sells  a  term  for  years,  which  he  has  in  right  of  his  wife^ 
equity  will  grant  an  injunction.     R.  Eq.  Ca.  43. — 2d  part,  2  Mod.  Ca. 

[*](C  6.)  Howr  a  divorce  shall  be  obtained. 

Si  vtr,  aut  uxor  convolat  ad  Sicundas  nuptias^  institu^ndfi  est  lis  per  legi'^ 
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imum  virunn  contra  uxorem  fy  stperinductum^  aiU  e  contra  per  legitimam 
uxorem  contra  virum  ^  superinductam^  in  causa  divortii  a  vincido  matrimonii 
^  restitutione  ohsequiorum  conjugalium.     Ought.  Ordo.  Jad.  283. 

Sic  solet  fi^^  pro  nulliiaU  matrimonii  inter  impuberes^  si  ante  atatem 
rtquisitam  aissentit  unapartium.     Ought.  Ord.  Jud.  284. 

iSic  pro  nuUitate  matrimonii  in  gradu  consanguinitatisj  atU  ajfinitatis* 
Ought.  Ord.  Jud.  286. 

Aut  ubi  pars  aliqua  est  inhabilis^  causa  impotentics^  4^c.  Ou^t.  Ord.  Jud* 
286. 

Bat  a  divorce  cannot  be  prosecuted  after  the  death  of  the  parties*  R.  1 
Rol.  360.  H.      1  Sal.  121. 

So  a  marriage  cannot  be  drawn  in  question  upon  anj  collateral  surmisei 
after  the  death  of  the  parties  ;  and  if  it  be,  a  prohibition  goes.  1  Rol.  360. 
1.  50.  52. 

So  a  divorce  bj  sentence,  in  the  life  of  the  parties,  cannot  be  re-exainm« 
ed  after  the  death  of  the  parties.     R.  2  Cro.  186. 

So^  after  the  death  of  the  husband,  the  marriage  shall  not  be  drawn  in 
question,  though  the  wife  be  alive.     1  Rol.  360. 1.  ult. 

Nor,  after  the  death  of  the  wife,  though  the  husband  be  alive.  Cartb« 
271. 

Aod  if  a  marriage  was  incestuous,  and  a  suit  commenced  for  it  against 
husband  and  wife,  and  one  of  them  dies,  though  thej  may  proceed  against 
the  survivor  to  enforce  penance,  yet  if  they  proceed  to  bastardize  th^ 
issue,  a  prohibition  goes.     R.  Carth.  271 .     Comb.  200.     4  Mod*  1 82* 

(C  7.)  The  effects  which  follow* 

If  there  be  a  divorce  a  vincido  matrimonii^  the  issue  between  them  will 
be  bastards.     Vide  Bastard,  (A.) 

And  a  sentence  for  divorce  stands  in  force,  till  reversed  by  appeal.  1 
And.  185.     2  Leo.  169.     5  Co.  98.  b. 

So,  a  sentence  for  nullity  of  a  marriage  in  causa  jacti(ationi$  marittagiim 
R.  Garth.  225. 

And  if  the  parties  die,  an  examination  will  not  be  allowed  to  prove  an 
'jbeir,  contrary  to  the  sentence.     R-  2  Cro.  186.     7  Co.  43. 

{  A  divorce  a  vinculo  matrimonii^  on  account  of  the  wife's  adultery,  does 
not  affect  her  right  to  her  choses  in  action,  if  she  survives  her  husband,  they 
not  being  reduced  to  possession  during  coverture.  Lodge  v.  Hamilton,  2 
Serg.  &Rawle,491.  \ 

(D)  HUSBAND  AND  WIFE  ARE  ONE  PERSON. 

(D  1.)  In  what  respect. — The  one  cannot  make  an  estate  to 

the  other. 

Husband  and  wife  are  onft  person  in  law.     Litt.  s.  168.  291. 
And  therefore,  by  no  conveyance  at  the  common  law,  could  the  buaband 
give  an  estate  to  his  wife.     Co.  Lit.  112.  a.  187.  b. 
[*]Nor  the  wife  to  her  husband.     Co.  L.  187.  b.  (/) 


(/)  1.  Bat  article».of  agreement  between  them,  for  the  wife  to  allow  the  hasband  somach 
Mt  of  an  estate  left  to  her  separate  ase,  are  binding  in  equity  without  the  intervention  of 
the  trasteei  ai  an  execation  of  the  power.  Bunb.  205. — 2.  A  gift  by  the  husband  to  ihm 
wife,  withoat  intervention  of  trustees,  held  good  in  equity.  Bunb.  205.— 3.  But  the  grant 
I7  the  lord  of  the  manor  of  copyhold  landf  to  his  wife  immediately,  without  the  intonrentioa 

[*220] 
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So,  an  husband  cannot  covenant  or  contract  with  his  wife.  Co.  L.  119* 
a.  (m)  I  Vide  Dibble  r.  Hutton,  1  Day,  221.  Downy  v.  Hotchkiss,  8 
Day,  225. 

Husband  and  wife  agreed  to  live  separately ;  the  husband  and  a  third  per- 
son agreed,  that  on  the  husband^s  delivering  over  all  the  property  acquired 
by  the  marriage  to  such  third  person,  in  trust,  he  should  support  the  wife,  pay 
her  debts,  &c.  it  was  held,  that  such  agreement  was  valid.  Nichols  v.  Pal- 
mer, 5  Day,  4.7. 

It  seems,  that  a  parol  contract  between  husband  and  wife,  respecting  her 
lands,  may  be  enforced  in  eiiaity  against  the  heirs  of  the  husband.  Gosdea 
V.  Tucker's  heirs.     6  Munt.  1.  } 

So,  if  a  man  make  a  bond  or  contract  to  a  woman,  and  they  afterwards  in- 
termarry,  the  bond  or  contract  is  discharged.     D.  Cro.  Car.  551. 

So,  if  two  men  make  a  bond  or  contract  to  a  woman,  or  e  contra^  and  one 
ot  them  marries  with  her,  the  bond,  &c.  is  discharged.     D.  Cro.  Car.  551  • 

Though  it  be  intended  for  the  advantage  of  the  wife  during  the  coverture  ; 
as,  that  she  shall  have  such  rents,  &;c.  at  her  disposal.     Ca.  Ch.  21.  117. 

But  now,  by  the  stat.  27  H.  8.  the  husband  (n)  may  make  an  estate  to 
his  wife  :  as,  if  he  make  a  feoffment  to  the  use  of  his  wife  for  life  in  tail,  or 
in  fee,  the  estate  will  be  cxcuted  by  the  stat.  27  H.  8.  and  the  wife  will  be 
seised.     Co.  L.  112.  a. 

So,  if  the  husband  covenant  to  st^nd  seised  to  the  use  of  his  wife.  Co.  L. 
112.  a. 

So,  the  husband  may  devise  to  his  wife  ;  for  that  does  not  take  effect  till 
after  his  death.  Co.  L.  112.  a.  b.  j  Vide  Fitch  r.  Brainerd,  2  Day^ 
163.  } 

And  this,  where  by  custom  he  might  devise  at  the  common  law.  Lit.  s. 
168. 

So  where  the  husband  or  wife  act  en  autre  droits  the  one  may  make  an  es- 
tate to  the  other  ;  as,  if  the  wife  has  an  authority  by  will  to  sell,  she  may 
sell  to  her  husband.     Co.  L.  1 12.  a. 

So,  a  covenant  or  contract  by  a  man  with  a  woman  is  not  destroyed  by 
their  marriage,  where  the  thing  is  future,  to  be  done  after  the  marriage  de- 
termined ;  as,  to  leave  his  wife  worth  so  much  after  his  death.  R.  per  two 
J.  Hob.  cont.  Hut.  17.  Hob.  216.  R.  2  Cro.  571.  Per  two  J.  Holt,cont. 
Hil.  11  W.  3.  B.  R.  inter  Gage  «Sr  Action,  (Reported  Comyns's  Reports,  67.) 
1  Sal.  326.     R.  Pal.  99.     Carth.  512.  (o) 


of  another,  is  roM.  9  Wils.  254. —  •{  4.  But  a  contract,  before  marriage,  that  the  wife  sbalt 
after  marriage,  hold  her  property  subject  to  her  own  disposition,  is  valid  in  equity,  without 
the  intervention  ofa  trustee,  and  is  not  annulled  by  the  subsequent  marriage.  Crostwai/ht  r. 
Hutchinson,  2  Bibb,  407. — 5.  If  the  husband  vests  property  in  trustees  for  the  use  of  his 
wife,  who  lives  apart  from  him,  it  is  not  subject  to  the  debts  of  the  husband  afterwards  con- 
tracted     M'Ginty  s  Admrs.  r.  Haggin,  2  Bibb,  266.  } 

\jn)  Husband,  lord'of  a  manor,  cannot  grant  lands  to  his  wife,  immediately,  by  a  copy  of 
court  ron.     2  Wils.  264. 

(n)  1.  The  rule  that  a  feme  covert  is  to  be  considered  as  a  feme  sole  as  to  her  separate 
property,  does  not  extend  to  transactions  with  her  husband.  2  Ves.  J.  498. — 2.  Wife  may, 
by  consent  in  court,  dispose  in  favour  of  her  husband  of  her  reversionary  interest  in  person* 
ally.  3  Mod.  384 — 3.  Vide  10  Ves.  680.  1  Cos,  193,  3  Ves,  J.  488.  498.  8  Ves.  183. 
0  Ves.  369. 

(o)  1.  I  Ld.  Rd.  516.  5  T.  R.  481. --.2.  if  a  bond  on  marriage  be  given  to  trustess,  con- 
ditioned to  have  the  tniended  wife  a  sum  of  money,  and  ihi*  wife  be  made  the  executrix  of 
the  oblit^or,  she  may  retain  the  amount  of  the  bond,  and  plead  snch  retainer  to  an  actioa 
brought  a<ainst  her  by  another  bond  creditor  of  her  husband.  Vi  Geo.  2.  7  Mod.  8vo.  edit. 
292.  Wiilrs,  18b.  S.  C.  -r3.  ^ctw,  if  the  bond  1)6  conditioned  to  pay  the  trtulees  the  money 
in  trust  for  the  wife  ;  but  in  such  case  the  wife  may  pay  the  tnistces  oat   of  the  assets,  or 
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That  she  may  make  a  disposition  by  her  will.     Ca.  Ch.  118. 

So,  the  marriage  does  not  defeat  a  breach  before.     R.  Skin.  409. 

[*]So,  a  coTcnant  for  the  benefit  of  the  wife,  though  destroyed  bjr  the 
mairiage,  shall  be  aided  in  equity.     R.  2  Ver.  481.  (p) 

So.  an  agreement  to  make  a  marriage  settlement  shall  be  decreed  in  eq« 
Qitj  atlter  the  marriage,  though  it  was  to  be  made  before  the  marriage.  R» 
2  Vent.  343. 

So,  an  agreement,  to  permit  the  wife  to  dispose  of  so  much  money  daring 
her  coverture.     Dub.  1  Ver.  409. 

(D  2.)  Take  a  joint  estate  by  entireties. 

So,  if  an  estate  be  granted,  or  conveyed  to  an  husband  and  wife,  and  their 
heirs,  they  do  not  take  by  moieties,  as  other  joint-tenants,  but  the  entire  es- 
tate is  in  both.     R.  2  Lev  39.  {  Vide  Jackson  r.  Stevens,  16  Johns.  Rep. 
110. 

^od  where  an  estate  is  granted  to  a  man  and  his  wife,  the  whole  will  go 
to  the  survivor.     Jackson  r.  Stevens,  ubi  supra.  \ 

And,  if  an  estate  be  granted  to  an  husband  and  wife  and  another  person, 
the  husband  and  wife  have  but  one  moiety,  and  the  other  the  other  moiety. 
Lit.  s.  291. 

And  therefore,  if  husband  and  wife  have  a  joint  estate,  and  the  husband 
commit  treason,  and  dies,  the  wife  shall  recover  the  entire  estate  from  the 
king,  who  seized  it  as  forfeited.     Co.  L.  187.  a. 

So  if  an  estate  be  granted  to  husband  and  wife  and  their  heirs,  where  the 
busfcaiid  is  a  villein,  and  the  wife  free,  and  the  lord  enters,  and  die  wife  sur- 
vives ;  she  shall  have  the  whole.     Co.  L.  187.  b. 

If  husband  and  wife  take  an  estate,  and  the  husband  alone  aliens  the 
^ole,  it  is  not  good  for  a  moiety.     Semb.  Co.  El.  1 87.  b. 

So,  if  an  estate  be  granted  to  husband  and  wife  and  another  person,  and 
flie  husband,  by  feoffment,  aliens  the  whole,  and  the  wife  survives,  and  dies  ; 
tiie  other  person  shall  have  the  entire  estate  ;  for  he  and  the  wife  surviving 
were  joint-tenants  of  the  right  of  the  whole  estate,  and  therefore  he  shall 
have  die  whole  by  survivor.     Co.  L.  187,  8.  327.  b. 

So,  if  an  estate  be  granted  to  a  man  and  a  woman  and  their  heirs,  who 
BMrry  before  the  estate  is  completely  conveyed,  they  take  by  entireties  ; 
as,  if  there  be  feoffment  to  a  man  and  a  woman,  who  marry,  and  then  livery 
is  made  seamdumformam  charla^  they  take  by  entireties.     Co.  L.  1 87.  b. 

So,  if  there  be  a  grant  of  a  reversion  to  them,  and  they  marry  before  at- 
tonunent.     Co.  L.  1 87.  b. 

So,  if  there  he  a  feoffment  to  them  with  warranty,  and  afterwards  they 
Biarry,  and  recover  in  value,  they  shall  have  the  estate  recovered  by  entire- 
ties.   Co.  L.  187.  b.     Dy.  149.  b.  in  marg.  (9) 
-'  II '  ^'  ■  ■        ■  I-  ■    .     I  ■  I  I.I  "I 

V^f  aat  of  her  own  money  and  retain  asaeti  pro  ianio^  or  confeu  judgment  to  the  truateei  io 
^▼er  assets.     Ibid. 

(p)  1.  Hushand  under  a  decree  to  propose  a  settlement  of  stock  belonging  to  his  wife^ 
**^nsfeiTed  to  the  acconntant'general  by  order,  came  to  an  agreement  with. her  out  of  coart, 
^  while  they  lived  apart,  bat  not  legally  separated,  to  take  part  and  gire  op  the  rest ; 
^^  agreement  does  not  bind  the  wife ;  and  the  husband  dying,  before ^any  steps  were 
<^en  for  execattng  it,  the  whcde  sarriTed  to  the  wife.  4  Vea.  15—2.  Vide  2  B. 
C.  C.  51. 

(9)  A  mortgagee  of  a  copyhold  estate  in  potsesston  nnder  a  forfeited  mortgage ,  and  con- 
ftdered  as  irredeemable,  devised  it  as  land  to  husband  and  wife  in  fee ;  the  convey- 
ance of  the  husband  alone,  without  the  concurrence  of  hii  wife,  passes  no  interest  againit 
^  wife  sorriviBg*     ^  "^^  ^»  ^^^' 
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(D  3.)  When  they  take  by  moieties. 

But,  if  an  estate  were  conveyed  to  the  use  of  a  man  and  woman,  who  af** 
terwards  marry,  and  then  the  stat.  27  H.  8.  is  made,  they  have  [*]moieties  ; 
for  the  statute  executes  the  use  in  the  same  quaUty,  &c«  Co«  1.  187.  b. 
R.  Mo.  22.     Dy.  149.  b. 

So,  if  it  be  to  them  in  tail,  as  well  as  in  fee-simple.     R.  Mo.  92. 

So,  they  do  not  take  by  entireties,  if  the  estate  be  expressly  limited  to 
them  in  severalty  ;  as,  if  it  be  to  A.  for  life,  to  the  husband  in  tail,  and  to  the 
wife  for  years.     Co.  L.   1 87.  b.  (r) 

(E)  WHAT  THE  HUSBAND  SHALL  HAVE  BY  THE  MARRIAGE* 

(E  1  a.)  Freehold. 

If  a  woman  be  seised  of  an  estate  of  inheritance,  and  marries,  her  husband 
shall  be  seised  in  her  right.     Co.  L.  351.  a. 

And  the  husband  has  a  freehold  in  the  right  of  his  wife,  upon  which  there 
may  be  a  remitter.     Ibid. 

And  the  husband  may  take  a  release,  or  confirmation,  to  enlarge  his  es- 
tate.    Co.  L.  299.  a. 

But  yet  the  wife  has  such  an  interest,  that  if  she  be  attainted  of  felony 
{*Jbefore  issue  by  her  husband,  the  lord  may  enter  for  the  escheat.  Co. 
L.  351.  a. 

'  -^ ■ — -~' — — ^ — ^  , ,        — ■ — ■ -- 

(r)  1.  Where  a  notice  to  quit,  and  demaDd  of  the   possession  of  a  tenement,  held  by  a 
single  woman,  have  been  given  to  her,  and  she  marries  before  the  appointed  day,  no  fresh 
demand  need  be  made  upon  the  husband,  as  herself  is  liable  under  the  4  Geo.   2.  c.  S8* 
for  holding  over.     1  N.  li,  174.— 2.  The  court  will  not  discharge  a  feme  covert  on  a  com- 
mon  appearance,  unless  the  corerture  be  open  and  notorious.  .2  Blk.  903.-— 3.  Yet  it  is  ir- 
regular to  arrest  a  feme  covert  without  her  husband,  even  though  it  be  returned  as  to  the 
husband  non  e«/  inven/ti«,  since  having  no  property  of  her  own,  she  might,  if  allowed  to  bo 
arrested,  be  kept  imprisoned  for  life.     1  T.  R.  486. — 4.  And  unless  where  a  married  woman 
has  obtained  credit  as  a  feme  sole,  the  court  will  discharge  her,  when  arrested,  ou  common 
bail.     6  T.  R.  451— 5.  So  whore  a  married  woman  obtains  credit  by  mistake  only,  and  not 
through  fraud,  representing  herself  as  a  widow,  she  cannot  be  arrested.     1  East,  16.— 6.  So 
where  a  married  woman  has  a  settlement  by  deed  of  separation,  and  she  is  trusted  by  a  ere* 
ditor,  knowing  her  to  be  married  and  living  separate,  she  will,  when  arrested,  be  discharged. 
3  Smith,  57d-.     7  East,-  582. — 7.  So  a  married  woman  will  be  discharged,  when  arrested  for 
penalties  on  the  lottery  act.     2  H.  B.  57.-8.  So  a  feme  covert  arrested,  will  be  discharged 
on  motion,  unless  she  obtained  credit  as  a  single  ^woman,  by  actually  asserting  herself  tO'be 
such.  1  N.  R.  54. — 0.  Yet  if  a  married  woman  obtain  credit  by  pretending  that  she  is  sole,  she 
will  not  be  discharged  on  filing  common  bail,  when  arrested  for  the  debt,   but  will  be  left 
to  plead  her  coverture.     5  T.  R.  194. — 10.  And  where  the  husband  and  wife  were  French, 
and  the  husband  was  abroad,  the  court  refused  to  discharge  the  wife  arrested  for  a  sum  ob« 
tained  by  her  on  her  own  account.  1  B.  &  P.  8—1 1.  So  where  the  husband  and  wife  are  ali- 
ens, and  the  husband  resident  abroad,  the  wife  when  arrested  will  not  be  discharged  on  mo- 
tion, though  she  did  not  obtain  credit  by  passing  off  for  a  single  woman.  2  N.  R.  S80.— 12.   So 
if  husband  or  wife  are  sued  upon  her  contract  dum  tola^  and  both  arrested,  the  wife  is  not  en- 
tilled  to  be  discharged  ;  secus  if  arrested  alone.     1  Taunt.  254,  255,  256. — 13.  So  where  a 
married  womaA  has  been  arrested  as  acceptor  of  a  bill  of  exchange  at  the  suit  of  an  indorsee  ^ 
the  court  will  not  order  the  bail  bond  to  be  cancelled  on  an  affidavit  that  the  drawer,  when 
he  drew  the  bill,  knew  the  defendant  to  be  a  married  woman.    2  Marsh.  40»— 14.  So  wber  o 
a  woman  was  arrested  as  drawer  of  a  bill  of  exchange,  at  the  suit  of  an  tndorser,  the  court 
refused  to  discharge  her,  on  the  affidavit  of  a  third  person  that  she  was  a  married  woman* 
2  Wils.  124.     2  Blk.  720. — 15.  But  if  husband  and  wife  be  rendered  after  judgment  in  dis- 
charge of  bail,  the  wife  will  be  discharged  on  motion.    3  Wils.  1S;4.     2  Blk.  720.— 16.  Yet 
a  feme  covert,  in  execution  on  her  warrant  of  attorney  given  as  sole,  will  be  left  to  her 
writ  of  error.    3  B.  &  P.  220.     1  Id.  128 — 17.  But  where  a  plaintiff  knowingly  sues  a  mar* 
ried  woman  as  a  feme  sole,  and  arrests  her,  he  must  pay  the  costs  of  the  motion  for  her  die* 
charge.    3  Taunt.  307.— IB.  The  court  will  not  stay  proceedings  in  an  action  brought  bj  a 
wife,  separated  from  her  husband,  in  his  name,  for  an  injury  to  her  property,  upon  the  de- 
fendant's application,  supported  by  the  husband's  affidavit,  that  the  luit  bad  not  hit  lano* 
tion.     9  East,  471. 

(;*322]  [*223] 
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And  if  the  husband  be  attainted  of  treason  or  felony,  the  king  shall  not 
bave  the  freehold,  but  only  the  pernancy  of  the  profits  during  the  coverture. 
Co.  L.  35 1  •  a.  {s) 

(E  2,)  Chattels  real. 

So,  if  a  woman  be  possessed  of  a  chattel  real,  by  her  marriage,  the  husband 
shall  have  it  in  her  right :  as,  if  she  was  possessed  of  a  term  for  years.  Co. 
L.  46.  b.  .351 .  a.  300.  a.  (/) 

So,  if  she  had  the  trust  of  a  term,  the  husband  shall  have  it  except  in  special 
eases.     Vide  in  Chancery,  (2  M.  9.) 

So,  if  she  had  a  wardsnip,  the  husband  shall  have  it.  Co.  L.  351*  a.  PI. 
Com.  294.  a. 

So,  an  estate  by  statute-merchant,  staple,  or  elegit.     Co.  L.  351.  a. 
So,  every  chattel  real  in  possession.     Ibid. 

If  the  husband  survive  his  wife,  he  shall  have  the  whole  interest  which 
bis  wife  had  in  such  chattel  real.     Co.  L.  46.  b.  351.  a.  300.  a. 

And  that  without  taking  out  administration  to  her.  1  Rol.  345. 1.  40. 
Semb.  Eq.  R.  234. 

If  husband  and  wife  mortage  a  term  of  the  wife's  and  the  husband  survives, 
he  shall  have  the  equity  of  redemption.     R.  Hob.  3. 

If  the  wife  has  a  copyhold  for  years,  and  takes  husband,  who  survives,  he 
shall  have  it  for  the  residue  of  the  term.     R.  Dy.  251.  a.  3  Leo.  9. 

So,  the  husband  in  his  lifetime  may  dispose  of  all  his  wife's  interest  in 
auch  chattel  real,  by  grant,  or  demise.  Co.  L.  46.  b.  351.  a.  1  Rol.  343. 
1. /5. 

So,  the  interest  of  a  term,  &c.  which  they  have  jointly.  1  Rol.  343. 1.  12^ 
So,  the  husband  may  forfeit  such  chattel  real  by  bis  outlawry,  or  attainder ; 
for  that  is  a  disposition  in  law.     Co.  L.  351.  a.     R.  PI.  Com.  263.     1  Rol. 
851.1.  ult.     Lane,  54. 

So,  the  sheriff  may  sell  upon  an  elegitj  for  the  debt  of  the  husband.     Co^ 
L.351.a. 
So,  it  may  be  extended  upon  a  statute  or  recognizance  of  the  husband- 
So,  he  may  grant  it  upon  condition,   which  will  be  a  disposition,  though 
file  executor  enter  for  the  condition  broken.     Co.  L.  46,  b. 

So,  if  the  husband  recover  the  term  in  an  ejectment  in  his  own  name,  it 
is  a  disposition.     Ibid. 

[*]So,  the  husband  may  dispose  of  part  of  his  wife'b  interest :  as,  he  may 
demise  for  part  of  the  years,  rendering  rent,  and.  the  rent  shall  go  to  his 
executor  or  administrator,  though  the  wife  survive.     Ibid. 

So,  he  may  make  a  lease,  to  commence  after  his  death,  and  it  will  be 
good,  thou^  the  wife  survive.     R.  Cro.  El.  287.  Poph.  5.  Mo.  395. 


(t)  If  a  leasehold  is  settled  on  marriage,  the  term  expires  and  is  renewed  for  three  lives, 
aad,  on  the  death  of  the  husband,  comes  to  his  daughter  a  feme  covert,  who  dies,  leaving  a 
daughter ;  she  is  entiUed  as  speaial  occupant,  and  the  husband  has  no  right.  3  Atk.  696. 
1  Ves.  298. 

(0  The  residue  erf"  a  term  for  years  granted  to  a  woman  and  her  heirs  immediatelj  upon 
flie  death  of  a  person  she  is  about  to  marry,  to  hold  from  that  time,  so  far  vests  in  the  hus- 
band upon  the  marriage,  that  his  personal  representative  will  be  entitled  to  such  residue  if 
he  survives  the  wife.  1  H.  Bl.  535.  Thus  where  a  man  who  was  possessed  of  a  term  for 
years  granted  the  residue  of  it  from  his  death  to  a  woman  he  was  goine:  to  marry,  and  after- 
wards married^  and  her  heirs,  after  which  the  woman  died,  then  the  husband  died  without 
t»kioz  out  adnuDistration  to  her,  the  court  held  the  residue  of  the  term  passed  to  the  personal 
Kpresentative  of  the  husband,  because  the  grant  rested  an  immediate  interest  m  the  wxle. 
^H.Bl.W§.  p.c.  j.^2^^^j 
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So,  if  he  submit  to  the  arbitrament  of  B.  who  awards  the  term  to  A«,  it 
will  be  a  disposition  hy  the  husband  against  his  wife«     Dy.  183«  a.  in  mai^. 

So,  if  tenant  in  dower  lease  for  years,  take  husband,  and  die,  the  hus- 
band shall  have  the  rent  in  arrear  in  his  wife's  life-time.     R.  Mo.  7. 

But  the  husband  cannot  devise  a  chattel  real  which  he  had  in  right  of 
his  wife.  Co.  Lit.  351.  a.  1  Rol.  344.  1.  15.  PI.  Com.  418.  b.  R. 
Poph.  5. 

So,  he  cannot  chaise  such  chattel  real  beyond  the  coverture.  Co«  L. 
351.  a.     PI.  Com.  4ia.  b. 

If  there  be  judgment  against  the  husband,  execution  cannot  be  sued  after 
his  death  against  the  term.     1  Rol.  344. 1.  21.  346.  1.  17. 

So,  the  term  after  the  death  of  the  husband  shall  not  be  extended  upon 
B  statute  or  recognizance  acknowledged  by  the  husband.  1  Rol.  340.  1. 
17. 

Nor  for  a  debt  to  the  king  due  from  the  husband.  Semb.  2  Rol.  157.  L 
30.     1  Rol.  346.  1.  20, 

So,  if  the  wife  had  a  chattel  real  only  en  outer  droit,  as  executor  or  adb- 
ministrator,  the  husband  cannot  dispose  of  it.     Co.  L.  35 1  •  a.  (ti) 

So,  if  the  wife  was  guardian.     PI.  Com.  294. 

So,  if  a  woman  was  joint-tenant  of  the  chattel  real,  and  marries,  and  dies ; 
the  husband  shall  Jiothave  it,  but  it  survives  to  the  other  joint-tenant.  Co. 
L.  185.  b. 

So,  if  the  wife  had  only  the  possibility  of  a  term,  the  husband  cannot  dis- 
pose of  it :  as,  if  there  be  a  lease  to  husband  and  wife  for  their  lives,  and 
afterwards  to  the  executor  of  the  survivor,  the  husband  cannot  grant  this 
executory  interest.    Co.  L.  46.  b.  351.  a.     R.  10.  Co.  51  •  a. 

So,  if  a  woman  be  dispossessed  of  a  term,  and  takes  husband,  and  dies 
before  recovery  of  the  possession,  the  husband  shall  not  have  it.  Co.  L. 
351.  a. 

So,  the  husband,  if  he  survives,  shall  not  have  a  right  of  ward,  or  other 
chattel  real  in  action.     Ibid. 

So,  if  the  husband  does  not  dispose  of  the  chattel  real  of  his  wife,  if  she 
survive  him,  she  shall  have  it.     Co.  L.  46.  b.  351  •  a.     1  Rol.  349.  C. 

So,  all  that  was  not  disposed  of  by  the  husband  :  as,  if  a  term  be  demised 
by  the  husband  for  part  of  the  years,  the  wife  shall  have  the  residue.  Co. 
L.  46.  b. 

So,  if  he  demise,  reserving  part,  the  wife  shall  have  the  part  excepted.  I 
Rol.  344.  1.  38. 

If  he  demise  tlie  term,  if  A.  so  long  live,  she  shall  have  the  possibility.  1 
Rol.  345.  1.  2.  . 

'*]If  the  term  be  extended,  the  wife  shall  have  it  after  the  extent  satisfied. 
344.  1.  25. 

If  the  husband  and  wife  mortgage  the  term,  and  the  husband  pay  the 
money,  and  enter,  and  die,  the  wife  shall  have  it.     R.  1  Rol.  344.  1.  45.  50. 

(E  3.)  Chattels  personal. 

All  chattels  personal,  which  the  wife  has  in  possession  in  her  own  riglit 
(x),  are  vested  in  her  husband  by  the  marriage,  thougji  he  do  not  survive. 
Co.  L.  351.b.  (y) 

(u)  But  if  the  wife  had  it  as  executrix  io  a  former  husband,  he  may.     3  Wils.  1277. 
(x)  1.  Secus  those  tnaWcr  droit,    Lofft»83.— ^.  ^'or  tball  be  bi»ve  those,  thoa|;k   h^^ 
eurvire.     Ibid. 
(y)3T.  R.631. 
£*225] 
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Bo,  chattels  persfrnal,  nat  in  possessioii  at  the  time  of  the  marri^e,  if  they 
»rc  reduced  into  possession  during  the  coverture.  Co.  L.  351.  h.  {  Vidd 
Hynes  v.  Lewis'  Exr's.  Tayl.  44.  Whitbie's  Admr's.  v.  Frazier,  1  Hay  w^ 
375.  Lewis  v*  Hynes,  1  Hayw.  278.  ( 

So,  if  the  husband  make  a  letter  of  attorney  to  one,  to  receive  a  debt  or 
l^cy  due  to  the  wife,  who  receives  it,  though  he  does  not  pay  it  to  the  bus-* 
band,  yet  it  rests  in   his  possession.     R.  1  Rol.  342. 1.  40.  45.     Mo.  452* 

So,  if  the  wife's  portion  be  secured  by  settlement  of  land  and  he  makes 
4  jointure  for  it,  it  shall  be  vested  in  the  husband,  though  it  be  not  paid* 
Per  Lord  Keeper,  Cd.  Ch.  1 89; 

{  A  share  of  an  intestate  estate  accruing  to  the  wife,  durine  cdvertui^, 
restsin  the  husband  absolutely;  and  in  the  event  of  his  death  does  not 
survive  t6her.     Griswold  v.  Penniman,  2  Conn.  Rep.  564. 

And  where,  by  marriage  settlement,  certain  slaves,  the  property  of  th^ 
wife  before  coverture,  were  conveyed  to  a  trustee,  for  the  sole  benefit  of 
the  wife,  she  cannot,  after  the  death  of  the  husband,  deinand  an  account  of 
^he  profits  of  the  slaves  received  by  the  husband  in  his  lifetime;  Moore's 
Ex'x  r.  f^erguson,  2  Hen^  &  Munf.  421.  | 

So,  if  the  husband  and  wife  have  a  judgment  .for  the  debt  of  the  wife, 
but  no  execution  ;  the  husband,  if  he  survives,  shall  have  it,  and  shall  take 
out  execution  without  a  scire  facias*  R.  1  Mod.  179^  3  Mod.  189.  1  Sid* 
337.  . 

So,  chattels  personal  of  a  mixt  nature,  parti v  in  possession;  and  parity 
in  action,  the  nusbsind  shall  have,  if  he  survives  :  ad  an  avoidance  of  i 
church,  which  falls  during  the  coverture.     Co.  L.  351.  a. 

So,  arrean^es  of  rent  service,  chai^,  or  seek,  which  incur  during  the 
coverture.     Co.  L.  351.  a*     Vide  post,  (F.  1.) 

So,  if  chattels  are  given  to  the  wife  after  the  coverture,  the  interest  vests 
in  the  husband.  {  Vide  Smith  v*  Solith^s  Administrators;  6  Munf.  581^ 
coot  1  . 

Though  he  has  not  possession  of  them  before  the  death  of  bis  wife. 

So,  if  a  legacy  be  given  to  a  feme  covert ;  to  be  paid  twelvemonths  alfler 
his  death,  and  the  wife  die  within  the  twelve  months,  the  interest  goes  to  the 
busbaiid  ;  for  it  was  vested  in  him,  and  he  might  release  within  the  twelve 
months.  Per  Mont.  2  Roh  134i  \  Vide  Fitch  o.  Ayer,  2  Conn.  Repi 
143.  }  ,  .        . 

So,  if  ther^  be  judgment  for  the  husband  albne^  in  an  action  by  him  aldtie 
for  the  debt  of  the  wife,  the  husband  shall  have  it.     1  Ver.  396.  (z) 

So,  if  an  award  be  made  to  pay  a  debt  due  to  the  wife,  to  her  husband, 
though  the  husband  die  before  payment,  (a) 


i»>* 


(«)  3T.  R.  631. 

(ff)  I.  1  Vef.  396. — t.  If  a  widow  has  a  decree  fof  aiirearB  of  joiziture,  married,  a  report 
er  flie  arrears,  confii'ined,and  the  husband  assigns  said  arrears,  and  all  subsequedt,  and  all 
benefit  of  the  decree,  and  demises  the  jointure  during  the  jomt  lives  of  him  and  his  wife  to 
tnislecs,  in  trust  after  the  wife^s  death,  to  pa^  a  bond  from  the  husband  to  A .,  and  a  debt 
from  him  to  B.,  and  the  residue  as  he  should  by  deed  or  will  appoint  and  first  the  husband 
dies  and  theii  the  wife.     The  bond  shall  first  be  paid  to  A.,  then  the  debt  to  6..  and  the  re- 
sidue to  the  administrator  of  the  husband,  not  of  the  wife.    3  P.  W.  19*7.-3.  If  A;  survives 
her  first  husband,  who  leaves  her  a  legacy,  marries  B.,  dies,  B.  administers,  dies,  his  ad- 
ministrator gets  in  the  legacy  ;  ho  is  entitied  to  it,  and  not  the  administrator  de  b^nis  non  of 
A.,  who  shall  be  considered  in  equity  as  a  trustee  for  the  administrator  of  B^,  sind  if  he 
brings  bill  for  It,  it  is  a.breach  of  trust,  and  he  shall  pay  costs.  1  Atk.  458. — 4.  Trinkets  and 
jewels,  given  to  a  wife  before  marriage,  become  the  husband's  again  by  the  marriage    ^nd 
are  liable  to  his  debts,  if  his  personal  estate  is  not  sufficient.  2  Atk.    104.— 6    If  husband 
dies  without  administeTing  to  the  personal  estate  the  wife  had  in  her  own  right,  it  goes  to  his 
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[*]6ut  cboses  in  action  are  not  vested  in  the  husband  by  the  marriage, 
though  he  survive  :  as,  debts  upon  bond  or  contract,  unless  they  are  recov- 
ered.   Co.  L.  351.  b.  (6) 

{  But  a  bond  made  payable  to  the  wife,  and  delivered  to  her  daring  co- 
verture, belongs  to  ihe  husband.  Swann  v.  Gauge,  1  Hayw.  3.  Shuttles- 
worth  V.  Noyes,  8  Mass.  Rep.  329. 

So  it  seems,  that  a  husband  who  survives  his  wife,  is  entitled  to  her  choses 
in  ac/ion,  whether  reduced  to  possession  in  her  life  time,  or  not.  Whita- 
ker  V.  Whitaker,  6  Johns.  Rep*  112. 

And  after  his  death  will  go  to  his  representatives.     Ibid.  ] 

So,  a  debt  to  the  wife,  though  the  debtor  be  a  bankrupt,  and  the  husband 
pay  the  contribution,  if  he  does  not  receive  the  debt.     2  Ver.  707. 

An  estray  in  the  manor  of  the  wife,  unless  it  be  seised  by  the  husband. 
Co.  L.  351.  b. 

A  portion  due  to  an  orphan  in  the  hands  of  the  chamberlain  of  London, 
unless  it  be  recovered,  or  received  by  the  husband  ;  for  it  is  a  chose  in  ac- 
tion.    R.  2  Vent.  341.     R.  Ca.  Ch.  182.     Vide  Guardian,  (G  2.)  (c) 

So,  a  distributive  part  due  to  the  wife,  by  the  stat.  22  &  23.  Car.  2.  up- 
on the  distribution  of  an  estate  of  an  intestate  ;  for  it  is  a  chose  in  action, 
till  the  husband  receive  or  recover  it.     Semb.  Sho.  25. 

A  mortgage  to  the  wife.     2  Ver.  402. 

Reliefs,  or  rents  due  before  marriage.     Co.  L.  35 J.  b. 

Yet  the  husband  is  entitled  to  be  administrator  to  his  wife.  Vide  in 
Administrator,  (B  6.)  |  Vide  Hynes  v.  Lewis'  Exr's.  Tayl.  52.  Whitbie's 
Admr's.  v.  Frazier,  1  Hayw.  276. 

And  now,  by  the  stat.  32  H.  8.  37.  arrears  of  rent,  due  before  cover- 
ture, are  given  to  the  husband.     Co.  L.  351.  b. 

So,  chattels  personal,  which  the  wife  has  en  auter  droit,  as  executrix  or 
administratrix,  are  not  vested  in  the  husband  by  the  marriage.     Co.  L.  35K 

Though  the  husband  and  wife  have  a  judgment  for  a  debt  due  to  the  wife's 
testator.     R.  Jon.  248. 

Nor  chattels,  of  which  she  has  a  bare  possession,  as  by  bailment,  or  jtro- 
ver.     Co.  L.  351.  b.  (d) 

\  A  remainder  in  chattels,  vested  in  the  wife,  dependant  on  a  life  es- 
tate, does  not  vest  in  the  husband  though  he  survives  ;  he  can  claim  only 
as  administrator.  Blount  r.  Haddock,  Cam.  &  Nor.  75.  Vidp  Dade  r. 
Alexander,  1  Wash.  30.     Upshaw  v.  Upshaw,  2  Hen.  &  Munf.  381.  } 


Tepresenlative,  and  vested  m  him  before  adminiitration  taken  ont,  and-not  to  her  next  of 
km.  3  Atk.  626.  1  Wils.  168.— 6.  And  though  adminiBf ration  is  granted  to  such  next  of 
km,  (as  the  ecclesiastical  court  by  31  Ed.  6.  c.  1 1,  is  bound  to  do,)  yet  in  equity  he  is  look- 
ed  on  as  a  mere  trustee.    Ibid.  ^ 

ib)  2  Ves.  677.     3  T.  R.  631.    4  T.  R.  364. 

(c)  If  husband  is  attainted  of  felony,  and  pardoned  on  condition  of  transportation  for  life, 

«!t?Kli"T**  *l*\®  "^u^"  becomes  entitled  to  an  orphanage  share  of  personal  estate,  it  shall 
not  belong  to  the  husband  but  to  the  wife.     3  P.  W.  37. 

«i«*  h^oftTf*?' .^^^^^^^''u^^i^^^l  interlocutory  judgment,  marries  before  final  jude- 
w  .:♦  ?A^i^'  final  judgment  husband  and  wife  bring  scire  faAas  quart.  &c.  the  court  will 
ffolJ^   "'f^-  ?°">^**^?'  ^yt  put  defendant   iohis  audita  guerek^   Bunb.  282.-~2.^o 
Bunr^  ^^"'''^'  ""^'""  ^'''  interlocutory  judgment,  and  Sen  executes  writ  of  inquir^! 
[*226] 


•^«- 


What  goes  to  the  wife.  211 

L*J(F)  WHAT  GOES  TO  THE  WIFE. 
(F  1.)  If  she  survives. 

Chattels  real,  which  the  husband  had  in  right  of  his  wife,  she  shall  have, 
if  she  survives  ;  .and  they  do  not  go  to  the  executor  or  administrator  of  the 
husband.  Vide  ante,  (E  2.) 
So  a  chattel  real,  which  the  husband  and  wife  have  jointly. 
So  a  statute,  recognizance,  or  obligation  made  to  the  husband  and  wi  fe ; 
for  they  are  jomt-tenants  of  it,  and  it  survives  to  the  wife.  1  RoL  342.  K 
27.  29. 

So  if  the  wife  and  her  husband  were  joint- tenants  of  a  rent-chaige,  Sic.  for 
their  lives,  the  wife,  if  she  survives,  shall  have  the  arrearages  incurred  during 
the  coverture.     1  Rol.  350. 1.  1 1  •     Mo.  887. 

So  if  husband  and  wife  make  a  demise  of  the  wife^s  land,  rendering  rent, 
and  the  assent  after  the  death  of  the  husband,  she  shall  have  the  arrearages 
incurred  during  the  coverture.     1  Rol.  350. 1.  14. 

So  if  a  woman  seised  of  a  rent-service,  &c.  marry  and  survive,  she  shall 
have  the  arrears  during  the  coverture.     1  Rol.  350.  1.  5.  Ca.  Ch.  189. 

So  if  she  demise  for  hfe  or  years,  and  then  marry  and  survive.  1  Rol. 
350.1.  7.1 7.(c) 

So  chattels  of  a  mixt  nature,  which  the  husband  shall  have  if  he  survive, 
the  wife  shall  have  if  she  survive.     Vide  ante,  (E  3.) 

So  if  the  husband  alien  part  of  a  term,  which  he  has  in  right  of  his  wife, 
the  wife  shall  have  the  residue,  if  she  survives.     Cro.  El.  33. 

So  if  the  wife  has  an  annuity  for  life,  and  the  husband  release  to  the  gran- 
tor by  deed,  and  die,  the  wife  shall  have  it ;  for  the  release  of  the  husband 
discharges  it  only  during  the  coverture,  it  being  an  estate  for  life.     R.  Mo, 
522. 

So  if  there  be  a  judgment  for  husband  and  wife,  upon  a  debt  due  to  the 
wife,  she  surviving  shall  have  it.     1  Ver.  396.  (/) 

So  if  there  be  a  decree  in  equity  for  the  husband  and  wife,  for  a  legacy 
given  to  the  wife.     1  Ca.  Ch.  27.     1  Ch.  R.  234. 

So  goods  which  the  wife  has  as  executrix  or  administratrix.  R.  1  And. 
22.     Bend.  PI.  252.     Dy.  331.  a. 

So  money  in  the  hands  of  a  trustee  for  a  feme  covert,  if  the  husband 
Quakes  no  disposition  of  it.     1  Vcr.  161.     Vide  ante,  (E  3.) 

So  money  charged  upon  land  for  the  wife's  portion,  and  which  A.  cove- 
nants to  pay  to  the  husband,  though  the  husband  settles  a  jointure  upon  the 
wife.    R.  2  Vcr.  191. 

[*]So  a  mortgage,  or  other  chose  in  action,  though  the  husband  assigns  it 
to  another,  who  agrees  to  dispose  of  it  for  the  husband  and  wife  in  a  purchase* 
R.  2  Ver.  402.(g) 


(e)  1.  If  a^vife,  having  separate  estate  by  marriage-settlement,  advances  money  to  pay 
off  incambrance  on  husband's  estate,  and  the  receipt  is  delivered  to  her,  it  is  a  loan,  and  she 
shall  stand  in  the  place  of  the  mortgagee.  2  Atk.  383. — 2.  If  husband  has  a  mortgage  on 
his  own  estate,  and  his  wife  joins  with  him  in  charging  her  own,  if  she  survives,  she  shall 
stand  in  the  place  of  the  mortgagee,  and  be  satisfied  out  of  the  husband's  estate.     Ibid. 

(/)  If  husband  recovers  a  judgment  for  the  debt  of  the  wife,  and  dies  before  execution, 
the  wife  is  entitled,  not  the  husband's  executor.     3  Atk.  20. 

(^)  If  there  is  a  settlement  in  consideration  of  marriage,  and  of  the  present  fortune  of  wife 
A.,  and  of  certain  covenants  after  mentioned,  one  of  which  is,  that  her  mother  shall  pay  her 
lsaiband2002.  as  addition  to  A.'s  fortune;  another  with  the  trustees,  that  mother  shall 
mre  A.  or  her  executor,  or  one  of  her  children,  equal  to  what  she  gives  her  other  chU- 
»  [*227]  [*228] 
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{  Personal  property  of  the  wife,  which  the  husband  could  legally  take 
possession  of,  survives  to  her.  M'Callop's  Exr's.  v.  Blount,  Cam.  &  Nor.  96. 
'  A  legacy  to  a  feme  covert,  remaining  in  the  hands  of  executors  during  cov- 
prture,  survives  to  the  feme.    Berry  v.  M'Allister's  Exr's.  Cam.  &  Nor.  100. 

A  covenant  to  a  feme  coVest  is  not  void,  and  the  right  of  action  survives, 
to  her.     Brown's  i^dmr's.  r.  Langford's  Admr's.  3  Bibb,  497, 

If  the  wife  die  pending  a  suit  by  husband  and  wife,  for  personal  property 
of  the  wife,  the  cause  of  action  survives  to  her  representatives.  Crozier  t>. 
Bryant,   4  Bibb,  1 74.— Vide  Vaughan  v.  Wilson,     4  Hen.  &  Munf.  452. 

Choses  in  action  not  reduced  to  possession  during  coverture,  remain  the 
property  of  the  wife,  on  a  dissolution  of  the  marriage  either  by  the  death  of 
the  husband,  or  a  divorce  a  vinculo  matrimonii*  Le^  v.  Le^,  8  Mass. 
{lep.  99.  Lodge  n*  Hamilton,  2  Serg.  &  Rawle,  491.  ( 

(F  2.)  Though  she  does  not  survive. 

So  chattels  real  or  persoi^al  in  action,  which  were  not  vested  in  the  husban^ 
during  the  coverture,  go  to  the  executor  or  administrator  of  the  wife,  though 
the  husband  survives  ;  but  the  husband  may  be  administrator.  3  Mod.  186. 
Vide  Me,  (E  2,  3.)  (A) 

(F  3.)  Paraphernalia. 

So  the  wife  shall  hav^,  after  the  death  of  her  husband,  as  her  paraphernalia, 
a  necessary  bed  and  apparel,  agreeable  to  the  qpality  of  her  husband.    1  I^oL 

bn.  1.20.(0 

Necessary  and  convenient  apparel.*    1  Rol.  91 1.  L  25.  30.  31. 

So  if  the  husband  deliver  cloth  to  his  wife  for  her  app^^ret,  ^d  di^  before 
it  be  ipade,  she  shall  have  the  cloth.     R.  1  Rol.  91 1. 1.  35. 

So  pearls  and  jewels  to  the  value  of  370/.,  which  the  wife  used  for  orna». 
pnent  in  the  life-time  of  her  husband,  being  suitable  to  her  degree,  were 
atifowed  as  paraphernalia.     Cro.  Car.  343.     1  Rol.  91 1.  1.  4^.  Jon.  334. (A*) 

dren  ;  and  sl^e  by  wiU  gives  a  legacy  and  maket  her  executrix^  and  part  pf  the  residue  lapses 
to  A.  by  the"  death  of  a  legatee  ia  testatiix^s  life,  and  the  husband  assigns  oyer  these 
sums,  with  proviso,  that  assignee  oti  request,  shall  resign  ;  and  A,  survives  him  aud  dies^ 
these  sums  siirviye  to  A.^s  representative-     2  Vcs.  675. 

'(A)  1.  Diamonds  given  to  the  wife  by  the  hnsband^s  father  on  the  marriage,  are  a  gift  to 
her  separate  use,  and  she  is  cntiUed  to  them  in  her  own  right.  3  Atk.  393.-2.  8o  a  pre- 
vent from  a  stranger  during  the  coverture.  Ibid.— 3.  So  trinkets  given  by  the  husband  in 
his  life- time.     Ibid. 

(t)  1.  Dowry  money  is  not  to  "be  considered  as  a  separate  estate  of  the  wife,  or  inter  para* 
phernalia  ;  but  rather  as  a  gift  to.  the  phurch.  3  P.  Wms.  79. — 2.  Whatever  a  husbandi 
^ves  to  his  wife  to  be  worn  as  an  omam  ent  of  her  person  only,  is  to  be  considered  as  a  par* 
nphernalia,  if  she  wears  it.  3  Atk.  393. — 3.  But  not  otherwisei  Semb.  lbid.-»4.  But  to 
make  an  ornament  a  paraphernalia,  it  ,is  not  necessary  that  the  wife  should  "vfear  it  always^ 
3  Atk.  394 — 5.  It  is  sufficient  if  she  wears  it  on  particular  occasions.  Ibid. — 6.  A  wile 
(onnot  alien  her  paraphernalia.     Ibid. 

{k)  1.  The  value  of  the  jewels  makes  no   difference.     2  Att;.  77.-.-2.  The  hnsband'a 
))ossessidn  makes  no  difference,  if  the  wife  wore  them  whenever  she  was  dressed.     Ibid.— -3 . 
A  wife  as  to  paraphernalia  has  been  of  late  considered  as  a  creditor,  and  having  a  Hen  on  real' 
estate.     lbid.-^4.  Where  the  wife^s  paraphernalia  are  anplied  to  the  dayment  of  debts,  the 
ttrife  9hall  be  put  in  the  place  of  the  creditors  and  have  th«  same  remedy  against  the  repre- 
8€nt^(ive4  of  the  husband  the  creditors  might  have  had.     1  P.  Wms.  799. -i-S.  Where  there 
have  been  debts  stacdiog  out   against  a  husban4i  ^  wife  has  been  admitted '  as  a  creditor  to 
the  value^f  her  paraphernalia,  on  trust-estates  created  for  payment  of  debts.  '  2  Atk.  77.' 
^ Atk.  430. — 6.  Where  a  husband  gives  jewels  to  his  wife,  merely  to  be  worn  as  ornament^ 
of  her  person,  (though  he  might  have  given  them  to  her  separate  use,)  yet  in  this  case  they 
afe  only  paraphernalia.     3  Atk.  39.3. — 7.  The  husband  may  alien  all  such  jewels  as  a  wife 
has  to  wear  for  the  ornament'  df  her  person  la  bis  life-tiiac. '  lbid.r-&«  Jewels  irhfch  k  wif# 
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[<JSo  jewels  to  the  value  of  500  marks,  for  the  wife  of  a  viscount.  R.  3 
Leo.  166.     Mo.  213. 

The  property  of  the  paraphernalia  is  vested  in  the  wife  presently  upon  the 
death  of  her  husband.     Cro.  Car.  344.     Jon.  333. 

But  the  wife  shall  not  have  ornaments  as  her  paraphernalia,  where  there 
are  not  assets  for  payment  of  debts.  Cro.  Car.  346.  1  Rol.  911 . 1. 50.  35* 
Per  Manwood,  Mo.  216.     Ch.  R.  416.  (J) 

If  the  grandfiither  give  2000/.  to  A.  for  a  portion,  who  releases  it  athis  fv 
therms  request,  upon  a  promise  to  take  care  that  his  portion  be  otherwise 
paad^  the  wife  of  the  father  shall  not  have  her  paraphernalia  before  the  por- 
tion paid,  for  it  is  a  debt.     Ch*  R.  1 46. 

So  the  wife  cannot  claim  jewels,  &c.  as  her  paraphernalia,  where  her  hus- 
band has  devised  them  by  his  will.  Semb.  Cro.  Car.  346.  1  Rol.  91 1. 1.  50. 
R.  cent.  Ca.  Ch.  240.     Per  two  J.  cont.  Jon.  334. 

Or  disposed  by  his  deed  in  trust  for  the  wife  for  life.   Semb.  1  Ch.  R.  27. 

Or  makes  a  jointure  or  settlement  upon  his  wife,  in  bar  of  all  demands 
out  of  his  penonal  estate.     R*  2  Ver.  49.  83.  (m) 

Yet  apparel  necessary  or  convenient  the  wife  shall  have  against  the  [*]de- 
vise  of  the  husband ;  for  she  ought  not  to  be  naked,  or  exposed  to  shame  or 
9old.     R.  1  Rol.  911.  1.  55. 

So  against  the  creditors  of  the  husband.     Semb.  Mo.  216.  (n) 

didnotircar  at  aU  time^,  bat  onl^  on  birth-da js  and  on  pablie  occasions,  are  paraphemaHa. 
Ibid.^— 8.  {fa  basband  pledges  a  diamond  necklace,  which  his  wife  has  been  ased  to  wear, 
as  a  collateral  secnritj  for  money  borrowed  on  bond,  and  gives  power  to  the  pawnee  to  seU 
a  for  a  lom  certain,  daring  his  absence,  yet  this  is  not  a  sale,  nor  does  alien  it,  if  not  sold  in 
bis  life,  and  it  only  stands  as  a  pledge.  Ibid.^10.  If  husband  pawns  his  wife's  parap)ier- 
nalia  and  dies,  leaving  sufficient  to  redeem,  and  paj  all  his  debts,  she  is  entitled  to  have  it 
redeemed  oat  of  his  personal  estate .    Ibid  • 

(0  1.  2  Atk.  t04— 2.  The  wife  shall  not  have  her  paraohemalia,  if  there  was  not  a  suf- 
ficiency to  pay  the  testator's  debts  at  the  time  of  his  death,  though  sufficient  property  wbicb 
was  at  that  time  contingent  afterwards  falls  io.  2  P.  Wms.  80. — ^3.  At  least  she  shall  have 
DO  recompence  oat  of  that  property  for  her  paraphernalia,  if  they  wore  applied  to  the  pay- 
BMDt  of  debts  before  the  contingency  upon  which  the  falling  in  of  the  property  rested  took 
place.  Ibid.— .4.  Where  a  wife  cannot  have  her  paraphernalia,  on  account  of  debts,  she 
canoot  have  dowry  money.  8emb.  Ibid.— ^.  Although  where  the  husband  dies  indebted, 
the  widow  cannot  have  her  paraphernalia  at  law,  yet  equity  will  direct  that  she  shall  stand 
in  the  place  of  specialty  creditors  as  to  the  real  assets.  3  Atk.  369.-6.  If  simple  con* 
tract  creditors  are  not  satisfied  out  of  the  personal  estate,  nor  by  standing  in  the  place  of 
^Kcialty  creditors  out  of  the  real  estate,  the  paraphernalia  shall  be  applied  to  make  good  the 
deficiency,  but  not  to  legatees.  Ibid.— 7.  Or  for  payment  of  debts  and  legacies.  Semb. 
Cm.  Car.  346.    Court  divided.    Jon.  333.  Ch.   R.  146. 

(m)  K  A  husband  cannot  devise  the   paraphernalia,  and  if  he  do,  the  court  will  decree 
them  to  the  wife,  and  give  costs  out  of  the  husband^s  estate.     3  Atk.  217 — 2.   But  the  bus* 
baad  may  alien  them  during  his  life-time.     3  Atk.  394 — 3.  The  husband  by  will  gave  bis 
wife  10,000/.  on  condition  that  she  should  give  up  her  right  of  dower,  and  devised  to  her  all 
ber  wearing  apparel,  ornaments  of  her  person,   her  gold  watch  and  jewels,  except  some 
moid  a  picture,  and  devised  the  residue  of  his  estate  to  A.,  and  then  by  codicil  revoked  the 
deviseofhisjewels  and  her  pearl  necklace,  which  he  gave  to  B.,  and  by  another  codicirl 
gave  his  wife  a  pair  of  diamond  ear-rings;  it  was  decreed,  that  she  should   have  her  para- 
phernalia notwithstanding.     3  Atk.  368.-4.  But  if  a  freeman^s  wife,  before  marriage  is  ex- 
prewly  barred  of  every  thing  she  can  claim,  by  common  law,  custom  of  London,  or  other- 
wise, she  has  no  right  to  paraphernalia ;  and  though  her  husband,  by  will,  leaves  her  her 
jewels  and  personal  ornaments  of  every  kiud,  she  cannot  have  them,  for  he  could  dispose  of 
only  half  his  personal  estate.  2  Atk.  642.— >5.  So  if  a  wife  does  not  claim  her  paraphernalia, 
her  executor  or  admioietrator  after  her  death  cannot  claim  them.    2  Ver.  246. 

(a)  1.  WhAre  there  are  real  eetates  descended,  the  wife  may  be  entitled  to  her  par- 
aphernalia, and  f  tand  in  the  place  of  bond  creditors,  but  otherwise  when  the  real  estates 
feme  by  the  husband.  1  Atk.  440. — 2.  Where  there  is  no  trust  on  real  estate  for  payment 
ef  debts,  the  wife  cannot  stand  in  the  {dace  of  creditors,  noc  come  on  it  at  all  events  to  b» 
tatiified  her  paraphernali^u    %  4^k«  li4. 
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(G)  WHAT  ACTS  BY  THE  HUSBAND  AND  WIFE  BIND  THE 

WIFE. 

(G  L)  Alienation  by  fine. 

If  husband  and  wife  (o)  levy  a  fine  of  the  freehold  (p)  or  inberitance(7)  of 
the  wife,  she  shall  be  thereby  barred  for  ever ;  because  she  shall  be  examin- 
ed by  the  justices  upon  the  fine.     Co.  L.  353.  b.     1  Rol.  347.  1. 17. 

So  if  they  levy  a  fine  of  land  which  they  have  jointly. 

Though  they  are  afterwards  divorced  a  vinculo,  2  Rol.  20.  I.  30.  Mo. 
477. 

So  if  the  husband  and  wife  sell  the  land  of  the  wife,  and  afterwards  levy  a 
fine  to  the  vendee.     2  Co.  57. 

So  a  fine  by  husband  and  wife  binds  the  wife  though  the  uses  are  declared 
by  the  husband  alone ;  for  the  assent  of  the  wife  shall  be  intended,  if  her  as- 
sent does  not  appear.     R.  2  Co.  57.     2  Rol.  798.  1.  10.  25. 

Though  the  wife  was  within  age  at  the  time  of  the  declaration  of  uses.  2 
Rol.  798.  1.  13. 

So  if  they  both  join  in  declaring  the  uses  to  a  mortgagee,  the  husband  alone 
may  afterwards  declare  the  nature  of  the  agreement,  to  shew  that  it  was  not 
usurious,  though  the  wife  dissent.     R.  2  Rol.  798.  1.  30. 

So  if  the  wife  declare  the  uses  without  her  husband,  it  will  be  void.  R. 
Skin.  275. 

if  the  deed,  by  which  the  uses  are  declared,  be  made  between  the  bus* 
band  and  the  wife  only,  whereby  it  can  only  be  a  deed-poll,  yet  it  is  suffi- 
cient to  declare  the  uses  of  the  fine.     D.  4  Mod.  264.     Vide  Uses,  (D  l.J 

[*]But  a  fine  by  husband  and  wife,  where  no  uses  are  declared,  will  oe 
to  the  use  of  the  wife  only.     R.  2  Co.  58.  b.     Mo.  197. 

If  the  husband  declares  the  uses  of  the  fine,  and  the  wife  makes  a  con- 
trary declaration,  the  uses  by  each  of  them  are  void.  R.  2  Co.  57.  Mo.  1 97; 

So  if  they  difier  in  the  declaration  of  the  uses,  though  they  agree  as  to 
some  uses,  the  declaration  is  void  for  the  whole.     R.  2  Co.  58. 

So  if  an  indenture  be  prepared  by  both  to  declare  the  Cises,  and  the  hus- 
band executes,  but  the  wife  refuses,  the  uses  are  void,  though  the  wife  does 
not  make  a  contrary  declaration,  and  though  her  dissent  does  not  appear  by 
the  deed.     R.  2  Rol.  798. 1.  20. 

So  if  there  was  a  fine  by  husband  and  wife  when  the  wife  was  within  age, 
it  may  be  avoided  during  her  nonage,  by  error. 

Or  upon  examination,  it  may  be  vacated  by  the  court  qttoad  the  wife, 
without  a  writ  of  error.     R.  3  Lev.  36. 


(o)  1.  A  fine  may  be  acknowledged  de  bent  e$$t^  by  a  feme  oorert,  without  her  husband 
when  he  has  previously  acknowledged  it,  and  is  abroad.  2  Blk.  J 205.— .2.  A  feme  covert^ 
whose  estate  has  been  regularly  sold,  will  not  be  prevented  levying  a  fine  thereof,  from  heT 
husband  having  since  become  non  tempos,  1  N.  R.  312.— 3.  The  court  will  not  permit  a 
fine  by  a  feme  covert  to  pass,  though  her  husband,  declared  a  bankrupt,  has  absconded 
and  gone  abroad.  1  Taunt.  37.—^.  The  most  scrupulous  adherence  to  the  prescribed 
form  of  the  caption  of  the  acknowledgment  of  a  recovery  by  a  feme  covert,  is  requisite.  6 
Taunt.  661. 

(p^  Quiere  whether  an  agreement  by  a  hnsband  lor  a  lease  of  part  of  his  wife's  term,  wiU 
'bind  ner  after  his  death,  as  an  actual  lease  does ;  and  if  so,  whether  the  rent  is  hispropertj, 
or  survives  to  her  with  the  reversion.    6  Ves.  385. 

(if)  Where  trustees  are  Interposed,  the  court  will  not  authorize  a  married  woman's  part- 
ing with  her  life  interest  in  a  sum  of  money  upon  eEammatlon  on  a  fine  at  law.  1  B.  C» 
C.  518. 
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(G  d.)  By  common  recovery. 

So  if  a  commoD  recovery  is  suffered  by  husband  and  wife  (r)  of  the  wife^s 
lands,  this  is  a  bar  to  the  wife  ;  for  she  ought  to  be  examined  upon  the  re- 
covery. PL  Com.  514.  a.  10  Co.  43.  a.  1  Rol.  347.  1.  19.  Vide  in 
Recovery,  (B  1.) 

So  if  husband  and  wife  are  vouchees' in  a  common  recovery,  the  recove- 
ly  shall  be  a  bar,  though  the  wife  be  not  examined  ;  for  though  it  be  pro- 
per that  she  be  examined,  yet  that  is  not  necessary,  and  is  frequently  omit- 
ted.   D.  1  Sid.  11.     Per  Rolle,  Sti.  319.  320. 

fiut  where  husband  and  wife  are  jointly  seised  in  tail,  a  common  recove- 
ry against  the  husband  alone  is  void  for  the  whole.  R.  3  Co.  5.  a.  Mo.  210. 

So  if  the  husband  alone  come  in  as  vouchee.     Semb.  3  Co.  6.  b. 

So  if  the  husband  and  wife  are  jointly  seised  for  life,  and  to  the  husband 
in  tail,  a  recovery  upon  a  pracipe  against  the  husband  alone  is  void  for  the 
whole.    R.  3  Co.  5.     2  Rol.  395. 1  30. 

Though  the  husband  afterwards  survive,  and  the  wife  had  a  voidable  es« 
tate.     R.  3  Co.  5. 

Yet  if  the  husband  alone  comes  in  as  vouchee,  it  is  good,  except  as  to  the 
wife.     R.  3  Co.  6.  a.     2  Rol.  395. 1.  35. 

So  a  recovery  of  the  wife's  inheritance,  where  the  husband  bargains  and 
sells  it,  and  the  remainder-man  is  vouchee,  is  a  bar  to  the  remainders,  though 
not  to  the  wife.     2  Rol.  394. 1.  10« 

So  where  husband  and  wife  have  for  life  before  coverture,  and  to  the 
husband  in  tail,  a  recovery  upon  ^prtzcijpe  against  the  husband  alone  is  good 
ibr  a  moiety.     R.  Mo.  95. 

(G3.)  By  demise. 

So  by  the  8t«  32  H.  8.  28.  leases  by  any  of  full  age,  seised  in  right  of  his 
wife,  or  jointly  with  his  wife,  of  any  estate  of  inheritance,  made  [*]before 
coverture,  or  after,  being  by  writing  indented  under  seal,  shall  be  good  against 
the  lessor,  his  wife,  and  their  heirs,  and  every  of  them*  Vide  in  Estates, 
(B  32 — G  4,  5.) 

Not  to  extend  to  leases  of  lands,  &c.  in  farm  by  virtue  of  any  old  lease, 
unless  the  same  be  expired,  surrendered,  or  ended  within  one  year  after 
such  lease. 

Nor  to  a  grant  of  any  reversion. 

Nor  to  leases  of  land,  not  most  conunonly  letten  by  the  space  of  twenty 
years  next  before  such  lease. 

Nor  to  leases  without  impeachment  of  waste. 

Nor  to  leases  for  more  than  twenty-one  years,  or  three  lives  from  the 
daj  of  making. 

And  that  on  every  such  lease  be  reserved  yearly  during  the  lease,  paya- 
ble to  the  lessors,  and  those  to  whom  the  reversion  shall  belong,  the  most 
accustomable  rent  paid  for  the  same  lands,  within  twenty  years  next  before 
such  lease. 

And  that  the  wife  be  made  party  to  the  lease,  by  any  husbatid  of  the  in- 
heritance of  his  wife,  and  such  lease  shall  be  by  indenture,  in  the  name  of 


(r)  1.  A  feme  covert  cannot  suffer  a  recoverj  without  her  husband,  though  as  a  joint- 
tenant  with  otherf.  1  Taunt.  478. — 2.  knd  since  a  recovery  suffered  by  a  feme  covert 
will  not  be  amended  by  adding  the  name  of  her  husband,  vrhen  suffered  with  others,  the 
court  will  strike  her  name  out  of  the  writs  and  process,  and  allow  the  recovery  to  pass  as  to 
the  others :  whereupon  she  may  goffer  oao  separately.    1  Taunt.  478. 
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the  husband  and  wife,  and  she  to  seal  the  same  ;  and  the  rent  shall  be  re- 
served to  the  husband  and  wife,  and  the  heirs  of  the  wife,  according  to  her 

estate. 

And  therefore,  a  demise  by  husband  and  wife,  by  indenture  under  theif 
hands  and  seals,  of  the  land  of  the  wife  in  possession  usually  demised,  if  it 
be  for  three  lives,  or  twenty-one  years,  or  a  less  estate,  rendering  the  usual 
rent  during  the  term,  to  the  husband  and  wife,  and  the  heirs  of  the  wife, 
and  not  dispunishable  of  waste,  shall  be  good  against  the  wife  and  her  heirs. 

So  a  demise  by  husband  ftnd  wife  by  indenture  for  three  lives,  habendtan 
after  Michaelmas,  and  they  riiake  livery  after  Michaelmas,  is  good  ;  for  the 
lease  does  not  take  effect  by  the  livery  without  deed,  but  by  the  deed  siod 
livery  together.     R.  2  Cro.  563. 

So  a  demise  by  indenture  by  the  husband  alone,  (his  wife  not  being  a  ps(r- 
ty,)  where  they  are  jointly  seised,  shall  be  good  against  the  wife  within  the 
st.  32  H.  8.  28.,  for  the  proviso,  which  requires  the  wife  to  be  party,  extends 
only  to  a  lease  of  land  of  the  inheritance  of  the  wife.  Semb.  per  three  J. 
Hob.  cont.     Cro.  Car.  22. 

So  a  demise  by  husband  and  wife  pursuant  to  the  statute,  will  be  good, 
hough  the  wife  be  an  infant ;  for  the  statute  says  only,  if  any  of  full  age  seis- 
ed in  right  of  his  wife.     3  Leo.  1 33. 

l3o,  a  demise  by  husband  and  wife  for  sixty  years,  if  they  so  long  live,  ii 
good  within  the  statute.     Adin.  Cro.  Car.  22. 

So  a  demise  by  deed  by  husband  and  wife,  of  the  land  of  the  wife,  not  pur- 
suant to  the  statute,  is  a  good  demise  of  both  during  the  coverture,  and  may 
be  pleaded  as  their  demise.     R.  2  Co.  61.  b.     3  Co.  16.  21.  b.  Sav.  1 10. 

So  if  there  be  a  demise  for  years,  with  a  letter  of  attorney,  signed  by  both, 
to  deliver  the  lease  upon  the  land  ;  though  the  wife  cannot  make  an  attor- 
ney. Cont.  per  three  J.  2.  Cro.  617.  R.  per  three  J.  cont.  Yel.  1.  R. 
ace.  Cro.  Car.  165.     R.  ace.   2  Leo.  200. 

So,  though  there  be  a  demise  by  them,  without  reservation  of  aty  renU 
R.  Hut.  102. 

So  if  there  be  a  demise  by  hdsband  ftnd  wife,  by  indenture,  for  yesErs^  of 
a  moiety  of  land,  which  they  have  jointly  with  B.  and  B.  survive,  [*]he 
shall  not  have  this  land  by  survivor  ;  for  it  shall  be  the  lease  of  the  wife  till 
her  disagreement,  and  there  was  a  severance  during  the  term.  R.  2  Rol. 
89.  1.  20.     2  Cro.  417.     1  Rol.  401.  441.     3  Bui.  272.  Bridg.  42. 

But  a  lease  by  husband  and  wife,  not  conformable  to  the  statute,  mav  be 
Waived,  or  affiiined  by  the  wife  after  the  death  of  the  husband.  1  Rol. 
349.  1.  11.    Vide  post,  (R,— S  1,  &c.). 

And  a  lease  by  them  without  deed,  is  vcSd  as  to  the  wife.  Sav.  1  ft.  R. 
Dy.  91.  b.  R.  Cro.  El.  656. 

And  it  cannot  be  affirmed  by  her  assent,  after  the  death  of  her  husband  ; 
for  her  consent,  at  the  commiencement  of  the  lease,  ought  to  appcarrby  deed. 
Dy.  9K  b.  146.  b.     1  Leo.  204. 

And  if  it  be  waived,  it  will  be  void  as  to  the  wife  ab  initio,  and  she  may 
plead  non  A'mwcrun/.     R.  3  Co.  27.  b.     Co.  Ent.  712.     R.    1    Leo.    192. 

Yet,  if  a  man  plead  demise  by  husband  and  wife,  he  need  not  plead  it  to 
be  by  deed.  R.  2,  Co.  61.  b.  D.  3,  Co.  16.21.  b.  Sav.  111.  D.  Dy. 
91.  b.  in  mai^.     R.  Cro.  El.  438.  481,  2. 

Or,  that  any  rent  was  reserved.     R.  Cro.  El.  112. 

And  a  lease  by  husband  and  wife  without  deed,  may  be  pleaded  as  a  lease 
of  both,  during  the  coverture.     D.  Cro.  El.  438. 
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(G  4.)  By  customary  conveyance. 

By  the  custom  in  some  cities  and  boroughs,  a  bargain  and  sale  by  the 
husband  and  wife,  where  the  wife  is  examined  by  the  mayor,  or  other  offi- 
cer, binds  the  wife  after  the  husband's  death.     2  Inst.  673. 

And  by  the  st.  34  H.  8.  22.  all  such  customary  conveyances  shall  be  of 
force,  notwithstanding  the  st.  32  H.  8.  28. 

So,  by  custom  in  Denbigh  in  Wales,  a  surrender  by  husband  and  wife, 
where  the  wife  is  examined  in  court  there,  binds  the  wife  and  her  heirs,  as  a 
fine  does  ;  and  this  custom  is  not  toHM  by  the  st.  27  H.  8.  26.  for  it  is  rea- 
sonable, and  agreeable  to  some  customs  in  England.  ■  Per  two  J.  Soutb- 
cotccont.     Dy.  363.  b. 

So,  a  surrender  of  a  copyhold  by  husband  and  wife  (*),  the  wife  being  ex- 
amined by  the  steward,  binds  the  wife.  Adm.  Litt.  274.  Vide  in  Copy- 
bold,  (F  7.)  ^^ 

(H)  WHAT  ACTS  BY  THE  HUSBAND  AND  WIFE  DO  NOT  BIND 

THE  WIFE. 

But  generally,  the  wife  shall  not  be  bound  by  any  act,  to  convey  her  in- 
heritance or  freehold,  unless  she  be  examined.  D.  10  Co.  42.  b.  1  RoK' 
347.  P. 

[*^And  she  can  be  examined  only  upon  writ.     10  Co.  42.  b. 

And  therefore,  if  husband  and  wife  convey  by  deed,  acknowledged  bjr 
them  to  be  inrolled,  it  does  not  bind  the  wife ;  for  there  was  no  writ  de- 
pendii^,  upon  which  she  might  be  examined.     10  Co.  43.  a.    2  Inst.  673. 

So,  if  husband  and  wife  acknowledge  a  statute  and  recognizance,  it  doQ9 
Hot  bind  the  wife.     R.  10  Co.  43.  a.  (/) 

(I  1.)  What  acts  by  the  husband  alone  bind  his  wife. 

Chattels  personal  (u),  which  are  vested  in  the  husband  by  the  marriage^ 
he  may  absolutely  dispose  of  without  his  wife  ;  and  if  he  does  not  dispose  of 
them,  they  go  to  his  executor  or  administrator.     Vide  ante,  (E  3.) 

So,  chattels  real,  which  he  has  in  right  of  his  wife,  or  jointly  with  his 
wife,  he  may  dispose  of,  or  forfeit,  and  the  disposition  binds  his  wife.  Vid« 
ante,  (E  2.)  (x) 

So,  if  the  husband  be  seised  in  right  of  his  wife  for  life,  and  make  a  feofir 
meat ;  it  will  be  a  forfeiture  during  the  coverture.     1  Rol.  851.  1.  47. 

(')  1*  QiMere,  'whether  a  copyhold  wiU  pass  by  the  surrender  of  a  feme  covert,  empower* 
ed  ander  deeds  of  separation  to  dispose  of  her  estate.  2  B.  C  C.  377. — 2.  Husband  under 
the  circamstances  decreed  to  procure  his  wife  to  join  in  a  surrender  of  copyhold  estate.     7 

Vc$.  474 3.  If  the  husband  covenants  that  his  wife  shaU  enjoy  certain  copyholds  which 

descend  upon  her  to  her  own  use,  and  that  he  will  join  in  surrendering  them,  she  may  sur- 
render them  alone.  1  H.  B.  334. — 4.  And  without  any  covenant,  her  surrender  will  bar 
ber.     ibid. — 5.  And  her  heirs.     Ibid — 6.  And  can  only  be  avoided  by  her  husband.     Ibid. 

(0  If  money  or  stock  is  settled  to  be  laid  out  in  land,  husband  and  wife  cannot  by  con- 
tract or  deed  alter  the  nature  of  it  to  make  it  personal  estate ;  but  it  must  be  invested  ia 
had^  and  then  by  fine  she  may  give  it  her  husband,  or  by  coming  into  equity  she  may  be 
examined  and  consent  it  shall  be  taken  as  personal  estate.     2  Atk.  452. 

(u)  Right  of  husband  to  release  the  orphanage  shape  of  hit  wife,  a  freeman^s  daughter. 
1  Eden.  64. 

(x)  A  man  possessed  of  a  term  of  years  in  right  of  his  wife,  as  executrix  of  her  former  huft^ 
hand,  has  power  to  grant  and  convey  the  same.    3  Wils.  277,     2  61k.  801. 
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So,  if  the  husband  and  wife  join  (y)  in  fhe  feoffment,  or  were  joini-tenants. 
1  RoL  851.1.  45.  50. 

So,  if  a  lessee  for  years  assign  his  term  to  A.  and  the  wife  of  his  lessor, 
and  the  husband  afterwards  make  a  feofiment  of  the  estate,  the  term  which 
he  had  in  right  of  his  wife  passes.     PL  Com.  419.     Mo.  171. 

So,  if  the  husband  bargain  and  sell  the  land  by  indenture  inroUed.  Mo. 
171. 

So,  a  right  which  by  possibility  may  accrue  to  the  wife  during  the  coTer" 
ture,  the  husband  may  discharge  by  his  release.     Per  Holt,  1  Sal.  326. 

(I  2.)  What  put  her  to  her  action. 

So,  by  the  common  law,  if  an  husband  seised  in  the  right  of  his  wife,  in 
fee  or  in  tail,  had  made  a  feoffment  to  another  without  his  wife,  this  would 
have  been  a  discontinuance,  and  could  not  have  been  defeated  by  the  en- 
try of  the  wife  after  his  death.     Lit.  s.  594.  Vide  Discontinuance,  (A  3.) 

So,  if  the  husband  was  jointly  seised  with  his  wife.     Co.  Lit.  326.  a. 

So,  a  fine  by  the  husband  alone,  of  4and  which  he  had  in  right  of  his 
wife,  or  jointly  with  his  wife,  would  have  been  a  discontinuance.  Co*  L« 
326.  a. 

[*]So,  if  the  husband  alone  makes  a  gift  in  tail,  rendering  rent,  and  af- 
terwards the  husband  and  wife  levy  a  fine  of  the  reversion,  and  the  husband 
dies,  the  wife  shall  be  barred  of  her  entry  upon  the  donee.     It.  Mo»  91 . 

(I  3.)  Cui  in  vita. 

And  by  the  common  law,  upon  such  a  discontinuance,  the  wife  had  no 
remedy  but  by  cui  in  vitOy  which  lies,  where  the  husband  aliens  an  estate, 
of  which  his  wife  was  seised  for  life,  in  tail,  or  in  fee.     F.  N^  B.  1 93.  a. 

If  the  wife  was  seised  in  fee,  and  dies  before  the  husband,  the  heir  of  the 
jfvife  shall  have  a  sur  cui  in  vita.    F.  N.  B.  193.  a. 

(K)  WHAT  ACTS  BY  THE   HUSBAND   ALONE  DO  NOT  BIND 

HIS  WIFE. 

By  the  st.  32  H.  8.  28,  &c. 

But  now,  by  the  st.  32  H.  8.  28.  no  fine,  feoflinent,  or  other  act  by  the 
husband  only  of  lands,  the  inheritance  or  freehold  of  the  wife,  shall  be  a 
discontinuance,  or  prejudice  the  (z)  entry  of  her,  her  heirs,  or  such  as  have 
a  right  after  her  death. 

And,  therefore,  if  the  husband  alone,  levy  a  fine  of  the  wife^s  land^it  is  no 
discontinuance,  but  the  wife  or  her  heir  may  enter. 

—         '  -       -  _«^ 

^  w?  ??*  inference  from  a  demand  made  or  discharge  given  by  Ihe  husband,  seised  in 
ngftt  of  his  wrfc  as  for  rent  due  to  him,  is,  that  he  alone  demUed,  and  not  jointly  wifb  hia 
wife.    2  Taunt  180.  J        x      "n  bi» 

(*)  1.  Husband's  assignment  of  wife's  property  wiU  not  bar  hier  equity.    4  B.  C  C.  326, 
'u  VI  *^.        *^®^^  ®^  ^  assigMient  for  valuable  consideration  by  a  husband  of  his  wife»a 

equitable  interest,  with  reference  to  her  equity  for  a  provision,  qwtr:     1 !  Ves.  «0 3. 

Assignmentbya  husband  ofpart  of  his  wife's  equitable  luterest,  vii.  dividends  of  stock  in 
trust  lor  her,  for  valuable  consideration,  enforced  upon  tiie  bill  of  a  surety  for  the  husband 
1  vArl»?nf  o^^^^^^  ^"*  ^^^'  Aiture  payments;  the  assignment  extending  only  to  1001. 

ayear,outof260Z.  The  remaining  dividends  under  a  biU  on  behalf  of  the  wife,  paid  to 
f^rL^""  hu»band  having,  after  the  assignment,  gone  abroad,  without  making  any  prSvision 

;M.«r  "•  ^^i:":;^*  ^l^^^.^"  *^«»5»*^<1  "«««•  ^^  life's  property  for  «*valbable  con- 

•ideraUon,  ^tkEre,  whe  her  the  assignee  does  not  take  it  subject  to  the  same  equity  to  which 
It  was  subject  at  the  tune  of  tiie  husband's  assignment.    2  Cox.  422.^.  Wife  held  to  hm 
•ntiUed  to  a  provision  against  the  particular  assignee  of  the  husband,  for  valuable  cojjwder* 
Btion,  of thewhole  of  h«jr  eqoitahle  interest.    1  £den.  370.    Vide  9  Ve».  100. 
t*235] 


What  acts  bytkehusband  alone  do  n<^bmdhis  wife,     fit 

So  if  a  conunon  recoveiy  be  laflfered  upon  9i  prompt  against  the  hosbanft 
And  wife.     Co.  L.  336.  a. 

Though  the  fine  or  feoffinent,  &c.  be  to  the  use  of  the  king.  R.  3  Inst* 
681. 

So,  a  feoffinent  by  husband  and  wife,  of  the  land  of  the  wife,  is  no  discon* 
tinaance ;  for  though  the  wife  joins,  it  is  the  feoffinent  of  the  husband  alone* 
Co.  L.  326.  a.  . 

So,   a  fine,  feoffinent,  &c.  by  the  husband  alone,  of  lands,  which  he  has 

i'ointly  with  his  wife,  is  no  discontinuance  by  this  statute,  any  more  than  of 
and,  being  the  inheritance,  or  fi-eehold  of  the  wife.  Co.  L.  326.  a.  3 
hst.  68 1 .     R.  8  Co.  72.  a.     R.  Mo.  28. 

But  a  fine  in  such  a  case,  if  they  are  seised  to  them,  and  the  heirs  of  their 
bodies,  is  a  bar  to  the  issue  ;  and  the  estate  of  the  wife  is  changed  to  an  es- 
tate for  Me,  without  impeachment  of  waste.  2  Inst.  681,  2.  Dub.  Itfo.  28« 
!^*JSo,  a  fine,  &c.  by  the  husband  alone,  where  he  wa9  seised  in  right  of  tua 
e,  or  jointly  with  his  wife  only  for  life,  is  not  a  forfeiture  to  bind  the  wife^ 
d\eT  the  death  of  her  husband.  1  Rol.  851.  1.  52.  Vide  1  Rol.  852.  1.  6. 
If  there  be  a  feoffinent  by  the  husband  alone,  and  he  and  his  wife  are  af- 
terwards divorced  a  vinculo  ;  yet  the  wife  may  enter  without  a  eta  ante  dj- 
vorlium  ;  for  at  the  time  she  was  his  wife  dtfiitcto*    Co.  L.  326.  a. 

If  there  be  a  feoffinent,  &c.  by  the  husband  alone,  of  the  land  of  his  wife, 
by  this  statute,  after  the  death  of  the  husband,  the  wife,  or  her  heir,  may 
enter.     Co.  L.  326.  a.     Hob.  261. 

If  the  husband  and  wife  were  jointly  seised,  the  heir  of  their  bodies  may 
enter.     Co.  L.  326.  a.     R.  8  Co.  72.  a. 

So,  if  the  wife  die  without  issue  before  entry,  he  in  reversion  or  remain« 
der,  may  enter.  Co.  L.  326.  a.  Jon.  324.  Cro.  Car.  321.     R.  Hob.  26K 
So,  if  an  husband  seised  in  tail,  remainder  to  bis  wife  in  tail,  make  afeofi^ 
inent  alone,  and  die  without  issue,  his  wife  in  the  remainder  may  enter. 
Co.  L.  326.  a. 
But  the  fine,  feoffinent,  &c.  binds  the  wife  during  the  coverture. 
So,  if  the  husband  and  wife  are  jointly  seised  in  tail,  and  the  husband 
alone  makes  a  feoffinent,  &c«  and  his  wife  dies  before  him,  the  issue  shall 
not  enter  during  the  life  of  the  husband.     Co.  L.  326.'a.     Hob.  261. 

Nor,  if  the  husband  was  seised  in  right  of  his  wife,  and  had  issue.  Co. 
L.  326.  a. 

So,  if  the  wife  before  entry  levy  a  fine,  she  cannot  afterwards  enter  ;*  for 
the -discontinuance  continues  till  entry,  which  is  now  barred  by  the  fine« 
R.  2  Rol.  311.     Vide  Discontinuance,  (A  3.) 

So,  if  husband  and  wife  for  life,  and  to  the  heirs  of  the  body  of  the  hus- 
band, remainder  over,  join  in  a  fine,  and  the  wife  survives,  the  entry  of  the 
wife  being  barred  by  the  fine,  the  entry  of  those  in  remainder  is  also  bar- 
red.   R.  Cro.  Car.  321.     Jon.  324. 

So  if  the  wife  die  without  an  heir,  after  a  discontinuance  by  her  husband^ 
entry  is  not  given  to  the  lord  by  escheat.     Hob.  261 . 

So,  a  thing  to  take  effect  for  the  wife  after  the  death  of  her  husband, 
die  husband  cannot  dischai^e  in  his  life-time ;  as,  if  there  be  a  promise  to 
the  wife  to  pay  so  much,  if  she  marries  B.,  and  afterwards  survives  ;  the 
husband  by  bis  release  cannot  discharge  such  promise.  R.  1  Rol.  343. 1. 
50.  2  Rol.  407.  1.45.  Yel.  156.  2  Cro.  222.  1  Brownl.  15.  1  Sal. 
327.     Pal.  99.     Vide  ante,  (D  1.) 

Otherwise,  if  there  are  express  words.  Vide  1  Rol.  343. 1.  50.  R.  Yel.156. 
So,  if  a  term  be  granted  to  husband  and  wife  for  life,  and  afterwards  to  the 
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executor  of  the  survivor,  the  husband  cannot  grant  this  possibility  of  the  ex- 
ecutor.    Vide  ante,  (E.  2.)  (a) 

If  the  wife  has  an  annuity  for  life,  a  release  by  the  husband  does  not  bind 
his  w  ife,  if  she  survives.     R.  Mo.  522. 

If  a  man  has  a  copyhold,  in  which  his  wife  by  custom  hasher  free  bench, 
and  the  husband  agrees  that  A.  shall  enjoy  during  the  lives  of  [*]him8elf  an4 
his  wife  ;  this  does  not  bind  his  wife.     R.  2  Ycr.  45.  63.    {b) 

(L)   WHAT    LACHES   OF    THE    HUSBAND    PREJUDICES   HIS 

WIFE, 

If  an  express  condition  be  annexed  to  the  estate  of  a  woman,  who  takes 
husband,  the  laches  of  the  husband  to  perform  the  condition,  loses  the  es- 
tate for  ever.     Co.  L.  246.  b. 

•  As,  if  there  be  a  feoffment  to  the  wife,  before  or  after  coverture,  render- 
ing rent,  upon  condition  to  be  void  for  non-payment  of  the  rent ;  if  the 
husband  does  not  pay  the  rent,  the  estate  is  lost.     Co.  L.  246.  b. 

So,  if  there  be  a  condition,  that  the  rent,  for  non-payment  ^t  tlie  day  shall 
be  double.     Co.  L.  246.  b. 

So  the  laches  of  a  husband,  to  perform  a  condition  in  law  which  requires 
skill ;  as,  if  a  woman  has  the  ofhce  of  parker,  steward,  &c.  who  takes 
husband,  neglect  to  keep  the  park,  &c.  by  the  husband,  will  be  a  forfeiture- 
Co.  L.  233.  b. 

So^  if  a  woman  has  a  right  to  land,  and  takes  husband,  the  latches,  oi  the 
husband  to  make  claim  binds  the  wife  ;  as,  if  tenant  for  life,  remainder  to 
a  woman,  levy  a  fine,  and  the  woman  takes  husband,  who  does  not  enter 
within  five  years  after  the  fine,  the  wife  shall  be  bound  by  the  fine  and  noa- 
claim.     R.  Dy,  159.  a.  inmarg. 

(M)  WHAT  NOT. 

But  the  laches  of  the  husband  to  perform  a  condition  in  law,  which  docs 
not  require  skill  ©r  confidence,  does  not  prejudice  his  wife.     Co,  L.  233.  b. 

As,  if  the  wife  be  tenant  for  life,  or  for  years,  and  her  husband  make  a 
feoffment,  &c.  the  forfeiture  does  not  bind  his  wife.     Co.  L.  233,  b. 

(N)  WHAT  ACTS  OF  THE  WIFE  PREJUDICE  THE  HUSBAND. 

So,  the  husband  shall  be  charged  for  all  debts  of  his  wife  dum  sola.  1 
RoK  321.  1.  25.     3  Mod.  186.  (c) 


(n)  Vide  16  Vcs.  12«.     1  V.  &  B.  405. 


(b)  1.  A  surrender  of  copyhold  to  husband  and  wife  and  the  survivor,  and  after  the 
death  of  the  survivor,  to  the  right  heirs  of  both,  vests  an  immediate  fee-simple  in  the  hus- 
band and  wife  by  entireties,  and  the  husband  cannot  alien  or  devise  any  part  of  it,  but  the 
whole  will,  on  his  decca&e  survive  to  the  wife.  2  Blk.  1211. — 2.  Though  a  device  to  A. 
4c  B.  who  are  strangers  (o,  and  have  no  connection  with  each  other,  creates  a  joint-tenancy, 
the  conveyance  by  one  of  whom  severs  the  joint-tenancy  and  passes  a  moietv ;  yet  the 
deWae  is  to  the  husband  and  wife,  they  take  by  entireties,  and  not  by  moictjes ;  and  the  hus- 
band alo^e  cannot,  by  his  own  conveyance,  without  joining  his  wife,  divest  her  estate.  5 
T.  R.  CS4 — 3.  Where  a  mortgagee  devises  to  husband  and  wife  in  lee,  treating  the  prop- 
erty as  real  estate,  it  survives  to  the  wife  against  the  husband's  sole  conveyance.  6  T.  R. 
652.  ' 

(0  1.  Though  she  bring  him  no  portion.     3  P.  Wms.  409,     C.  T.  T.  173 2.  But  a 

man  marrying  a  widow  is  not  bound  to  maintain  her  children  by  her  former  husband.  4  T, 
R.  1 10.  4  East,  76. — 3.  Unless  he  holds  them  out  to  the  world'  as  part  of  his  own  family. 
3  Esp.  1.— 4.  If  infant  marries  a  woman  of  full  age,  be  is  liable  to  her  debts,  and  arrests 
fpr  them.      Barnes,  95« 

[*237] 


n^e  power  of  the  husband  during  Jhe  coverture.         221 

[^380,  if  a  woman  executri]^,  or  administratrix,  commits  a  devastavit  and 
theD  takes  husband,  the  husband,  during  the  coverture,  shall  be  charged  for 
it.  R.  Cro*  Car.  603.  R.  Mod.  761.  Vide  Administration  (D).  Vide 
post,  (2  B— 2  C).  (d) 

(0)  THE  POWER  OF  THE  HUSBAND  DURING  THE  COVER- 

TURE. 

The  husband,  during  the  coverture,  may  take  the  rents  and  profits  of  the 
whole  estate  of  his  wife. 

If  there  be  a  lease  by  the  wife  dum  sola,  payment  of  the  rent  ought  to  be 
to  the  husband ;  and  payment  to  the  wife  without  the  husband's  order, 
though  there  be  no  notice  of  the  marriage,  shall  not  discharge  the  lessee.  R* 
Pal.  210. 

So,  he  has  the  sole  disposition  of  all  interests  of  his  wife  :  and  therefore, 
i{  the  next  avoidance  be  granted  to  husband  and  wife,  the  husband  alone 
may  present.     Lit.  s.  1 3. 

For  an  interest  which  vests  in  the  wife,  or  accrues  to  her  during  covers 
tiire,  he  may  sue  alone,  or  with  his  wife.     Vide  post,  (X). 

If  a  legacy  be  given  to  the  wife,  the  husband  alone  may  take  or  release  it« 
1  Sal.  115. 

Though  the  wife  was  divorced  a  mensa  et  thoro  ;  for  they  continue  hus- 
band and  wife.     1  Sal.  115.     1  Rol.  426. 

So^  if  the  wife,  after  a  divorce  a  mensa  et  thoro,  or  before,  sues  another 
woman  for  incontinency  with  her  husband,  and  recovers  costs  against  her, 
the  husband  may  release  them  ;  and  if  the  wife  afterwards  proceed  for  them 
in  the  spiritual  court,  a  prohibition  shall  go.     R.  1   Sal.  115.     5  Mod.  70. 

But  if  upon  a  divorce  a  mensa  et  thoro,  the  wife  be  allowed  alimony,  and 
afterwards  sues  in  the  spiritual  court  for  injury  or  defamation,  and  costs 
are  recovered,  the  husband  cannot  release  th^m  ;  for  they  come  in  lieu  of 
what  she  spent  out  of  her  alimony,  or  separate  maintenance.  R.  1  SaU 
115.     5  Mod.  71.     R.  1  Rol.  426. 

If  the  wife  squanders  his  estate,  or  goes  into  lewd  cotnpany,  he  may  de- 
prive her  of  liberty  ;  otherwise  not.     Str.  478.  (c) 

[*](P)  WHAT  ACTS  A  FEME  COVERT  MAY  DO  WITHOUT  HER 

HUSBAND. 

(P  1.)  Alien  her  estate. 

If  a  feme  covert  levy  a  fine  of  her  lands  (/)  without  her  husband,  this  bars 

~        •  — — — . . — — ■ — — —     ■       ' 

(<0  1*  Where  a  wife  has  execated  a  deed  without  ber  husband 's  authority,  any   claim 

"Which  the  other  party  ba«  againyt  hjxn  ^risea  out  pf  v\n  implied    simple  contract,  of  the 

feras  of  which  the  deed,  though  void,   may  be  used  as  evidence.     6  T.  R,    176 — ^.  If 

there  be  a  recovery  io  ejectment  against  the  wife,  the  judgment  will  not  be  evidence  against 

the  hasbamd  and   wife,  in   an  action  for  o^esne  profits ;  since  the   wife^s  confession  of  a 

frcspasa  committed  by  her,  cannot  affect  her  husband  in  an  action  in  which  he  is  liable  for 

the  damages  and  costs.     7  T.  R.  112.~-3.   K  distringna  ^gainst  the  husband  abroad  will  be 

set  atide,  where,  as  well  the  debt  was  contracted  by  the  wife  as  the  action  was  commenced 

a^er  his  departure.     1  Taunt.   485.— 4.  In  the  absence  of  fraud,  the  court  will  set  aside  a 

tfrsfrtngoA  against  the  husband  abroad,  under  which  property  in  the  wife's  possession  has 

been  tstkcn-    3  Taunt  145. 

(O  1*  And  in  all  proper  cases,  he  may  use  necessary  coercion.  3  Burr.  1639. — 2.  But 
fte  court  will  not  deliver  a  wife  out  of  the  hands  of  her  friends,  into  the  custody  of  her  hus- 
band, where  it  is  clear  that  he  has  used  her  ill,  and  she  ac^uMly  swears  the  peace  against 
Wm.  4  Burr.  Ifi^l — 3.  And  the  husband  has  no  controul  over  the  person  of  his  wife  sepa- 
rated from  him  by  agreement.     13  East,  173.     I  Burr.  542. 

O)  A  feme  covert  is  to  be  considered  as  sole,  in  regard  to  her  separate  property.    2  Ves. 
^  [*238J  (;*239] 
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him  and  bis  (g)  heire,  if  it  be  not  avoided  by  ber  basbasd.     10  Co.  43  t« 
I  Rol.  346.  1.  50.     1  Leo.  83.     Adm.  Jon.  138. 

So,  if  she  suffer  a  common  recoverj,  it  is  a  bar  till  it  be  avoided  Dub.  1 
RoL  347,  L  1  • 

So,  if  an  estate  be  given  to  a  feme  covert,  upon  condition  tbat  she  enfeoff 
another,  she,  for  the  saving  of  the  condition,  noay  make  a  f^offipent  to  the 
other,  during  coverture.     Jon*  137,  138. 

So,  if  she  has  power  to  dispose,  she  may  execute  her  power  by  conveyance^ 
Jon,  137.  (h) 

Put,  if  a  feme  covertgrant(t)  a  rent-chaige,  without  assent  of  her  husband, 
out  of  her  lands,  it  will  be  totally  void.     Perk.  Grant,  6.  Vide  post,  (Q). 

So,  if  she  grant  an  annuity  by  deed.     Perk.  Grant,  6.  (k) 

Though  the  rent-charge  be  granted  out  of  land  assigned  to  the  wife  by  the 
husband,  for  her  several  maintenance.     Perk.  Grant,  8. 

So  a  feoffment,  by  a  feme  covert  without  her  husband,  is  void ;  for  she  caii» 
not  make  livery.     Adm.  Jon.  138.     Lat.  41. 

Though  it  be  in  execution  of  a  trust  ;  for  it  ought  to  be  done  by  her  and 
her  husband.  Jon,  1 37, 8.  Semb.  cpnt.  b^  the  other  Judges  in  the  case  of  it 
trust.     Jon,  137,  8.     Lat.  40.  (/) 

(P  2.)  Accept  an  estate. 

So,  if  a  feme  covert  purchase  (m)  lands  without  the  consent  of  her  fausbandy 
the  conveyance  is  good,  till  it  b^  avoided  by  her  husband.    Co.  L.  3.  a.  (n) 

[*]And  therefore,  if  a  feoffment,  or  demise  for  life,  &c.  with  livery  be 
made  to  a  feme  covert  without  her  husband,  the  estate  is  vested  in  the  wife 
before  the  agreement  of  the  husband.     Co.  L.  356.  b. 

So,  if  a  feme  covert  make  an  actual  entry  by  wrong,  it  will  be  a  disseisin, 
and  the  estate  vests  in  her.  1  Rol.  660.  1.  33.  Co.  L.  357.  b.  Vide 
post,  (Q). 

But  the  husband,  by  his  disagreement,  deyests  the  whole  estate  out  of  his 
wife.     Co.  L.  3.  a. 

So,  if  the  husband  alien  the  land  of  his  wife,  and  the  alienee  afterwards 


190.     1  B.  C.  C.  90.    1  Ves.  J.  48. 189.     13  Vea.  190.     16  Ves.  125.     18  Vea.  434,     -{  Ja« 
qnes  v.  The  Methodist  Episcopal  Church,  17  Johoa.  Rep.  548.  V 

(g")  And  her  own.     1  H.  Bl.  341. 

(A)  Bat  the  deed  will  onlj  operate  as  an  appointment,  and  not  as  a  deed. 

(y)  Ai^eement  by  wife,  without  knowledge  of  husband,  to  pay  additional  rent  out  of  he? 
separate  property,  good.     1  Yes.  J,  513. 

{k)  Grant  of  an  annuity  by  a  married  woman  out  of  her  separate  property  established  % 
notwithstanding  notice  to  the  plaintiff  by  the  trustees,  that  they  would  pay  to  herself  only, 
on  account  of  complaints  of  herhusband^s  conduct,  in  consequence  of  her  refusing  to  Join 
bim  in  raising  money ;  the  transaction,  though  for  the  benefit  of  the  husband,  upon  the  «t- 
idence  being  her  deliberate  act,  aware  of  what  she  was  doing,  and  a  free  agent.  14  Vei* 
642, 

(i)  Trust  to  permit  a  married  woman  to  receive  the  interest  or  dividends  of  stock  to  her 
<nm  use,  during  her  life,  independent  of  her  husband.  She  is  absolutely  entitled  for  life  to 
her  separate  use  ;  and  upon  the  rule,  that  a  feme  corert  is  to  be  considered  sole  as  to  her 
separate  property,  her  assignment  to  secure  an  annuity  with  her  husband,  was  established* 
9  Ves.  520.     -{  Vide  Newlin  v.  Newlin,  1  Serg.  &  Rawle,  276.  }■ 

(m)  A  bond  may  be  given  to  a  feme  covert  either  alone,  or  jointly  with  her  hnsbaad. 
Vide  2  Snow.  247.  pi.  249.     3  H.  6. 23.  b. 

(n)  8othe  assignment  of  a  lease  to  a  feme  covert  is  good  until  the   husbmd  dissents. 
Pougl.  436.  p.  C.     •{  Vide  Baxter  v.  Smith,  6  Binn.  427.    And  the  assent  of  the  husband 
may  be  inferred  from  circumstances,  or  if  the  stipulations  on  the  part  of  the  wife  have  bee« 
csomplied  with,  the  other  party,  and  those  claiming  under  him,  wUl  be  boiuid«    Baxter  •• 
BmiUi,  nbi  Supra.  }• 
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nake  a  ffft  or  deaiie  to  the  husband  and  hit  wife  for  life ;  the  wife  shall  be 
in  her  remitter  to  the  whole.     Lit.  a.  666.    Vide  in  Remitter,  (A  4.) 

T*boii|^  the  demise  was  bj  fine  sur  rmder^  ^r  bjr  indenture.  Co.  L« 
353.  a. 

So,  if  tbe  husband  and  wife  were  jointly  seised,  and  the  husband  aliens, 
woi  die  alienee  makes  a  demise  to  them,  it  shall  be  a  remitter  to  both  of 
tbem.     Lit.  s«  673. 

If  there  be  a  feofiment  by  a  woman,  upon  condition  to  re-enfeoff  when 
ike  pleases ;  after  coverture  she  may  require  the  feofiment  without  her  bus* 
kand,  and  if  the  feofiee  does  not  perform  the  condition,  it  will  be  broken. 
1  Rol.  346. 1.  30.  (o) 

(P  3.)  Execute  an  authority,  &0« 

So  a  feme  covert  may  act  en  autre  droits  without  her  husband ;  as,  if  she 
be  an  executrix,  she  may  administer  without  the  assent  of  the  husband. 
Perk.  Grant,  7;     {  Tyree  v.  Williams,  3  Bibb  368. 

A  feme  covert,  as  executor,  and  under  an  authority,  may  sell  lands  to  her 
httsbaad.  Floyd's  Devisees  v.  Massie,  4  Bibb,  430.  }  Vide  in  Administra- 
tion, (D.) 

If  she  has  an  authority  to  sell,  &c.  she  may  do  it  without  (p)  her  husband. 
Co.  L.  113.  a.     1  Rol.  339.  1.  26.  (7) 

So,  if  there  be  a  devise  to  a  feme  covert,  with  a  power  to  dispose  to  any  of 
her  sons,  she  may,  by  feofiment,  &c.  dispose  the  inheritance  to  her  son,  with- 
out the  husband.     K.  Jon.  1 37, 8.     Lat.  139. 

Soj  if  there  be  a  devise  to  the  wife  in  fee,  upon  condition  that  she  dispose. 
R.Jon.  137,8.     Lat.  139. 

Bat  a  devise  to  the  wife  in  fee,  upon  trust  to  convey  to  another ;  if  she 
conveys  by  feofiment  without  her  husband,  it  will  be  void.     Dub.  Jon.  138. 

So  the  queen  consort  may  grant,  and  take,  sue,  and  be  sued,  without  the 
Co.  L.  1 33.  a.     Vide  in  Roy,  (F  ; .) 

[*]So,  by  the  custom  of  London,  a  feme  covert  may  be  a  sole  trader.  Sho. 
184.     Vide  ante,  (A  2). 

So  a  disposition  by  the  wife,  pursuant  to  an  agreement  by  the  husband  be- 
fore coverture,  will  be  good.    Vide  in  Chancery,  (3  M  II.  14.) 

(Q)  WHATNOT. 
Cannot  make  a  contract,  &c. 

But  generally,  (r)  a  feme   covert  has  no  power  to  make  a  contract, 


(0)  To  an  avowrj  for  rent  in  arrears  the  plaintiff  pleads  in  bar,  '*  Uiat  before,  and  at  the 
time  of  the  tupposed  demise,  and  when  the  supposed  rent  became  dae,  she  was  married  to 
one  J  C.^^  Held,  that  whether  it  were  to  bo  presumed  that  the  covertore  continued  up  to 
the  time  when  the  distress  was  taken,  or  not,  the  plea  was  no  answer  to  the  avowiy.  2 
Mars.  386.     7  Taunt.  73. 

0»)  1.  And  she  may  even  sell  to  him.     1  H.  Bl.  346.-2.  Vide  2  Anst.  363.     1  Cox,  357. 

(f)  1.  A  custom  that  the  separate  examination  of  a  married  woman  to  enable  her  to  sur- 
render her  copyhold  shall  be  before  two  customary  tenants,  is  good.  Where  there  is  no  cus- 
tom it  must  be  by  the  steward  of  the  manor.  4  Taunt.  294. — 2.  If  the  husband  corenants 
that  hie  wife  shall  enjoy  certain  copyholds  which  descend  upon  her  to  her  own  use,  and 
that  be  will  join  in  surrendering  them,  ribe  may  surrender  them  alone.  1  H.  Bl.  334.— 3. 
And  without  any  covenant  her  surrender  will  barber.  Per  Ld.  L.  1  H.  Bl.  341,  2, 3..— 
4.  And  her  heirs.    Ibid. — 5.  And  can  only  be  avoided  by  her  husband.     Ibid. 

(r)  1.  The  covenant  of  a  feme  covert,  having  a  power  over  her  separate  estate,  is  bind- 
ing upon  her.  1  B.  Jlc  6.  49.  Vide  1  Mad.  268.  4  B.  C  C.  19 — ^2.  And  a  married  woman, 
separated  from  her  husband,  and  having  a  separate  maintenance)  renders  the  same  liable  by 
accepting  a  bill  of  exchange.    3  Mad.  367* 
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(*)without  (/)  lier  husband :  and  therefore,  such  contract  is  absolutely  void. 
R.  by  all  the  judges,  t  Sid.  1 20.  («) 

\  The  deed  of  a  feme  covert,  is  absolutely  void.     Fowler  r.  Shearer,  7 
Mass.  Rep.  14. 

But  she  may  bar  herself  of  the  right  of  dower,  by  joining  her  husband  in  a 
conveyance ;  or  she  may  do  it  by  a  separate  deed,  in  consideration  of  hei* 
husband's  sale.  She  may  also  pass  her  own  land  by  deed  executed  jointly 
with  her  husband  ;  but  her  covenants  in  such  deed  shall  not  be  operative  ex- 
cept by  way  of  estoppel.  Fowler  v.  Shearer,  ubi  sup.  Vide  also,  Dudley 
V.  Sumner,  5  Mass.  Kep.  463.  Colcord  v.  Swan,  7  Mass.  Rep.  291.  Lith- 
gow  V.  Kavenagh,  9  Mass.  Rep.  161.     Catlin  r.  Ware,  9  Mass.  Rep-  218. 

And,  therefore,  the  wife  cannot  be  joined  with  the  husband,  in  an  action 
for  breach  of  covenant  contained  in  a  deed,  by  which  she  conveyed  her  in- 
terest in  land.     Whitbeck  v.  Cook,  15  Johns.  Rep.  483. 

And  so,  where  husband  and  wife  executed  a  deed  of  her  land,  with  warran- 
ty, she  is  not  estopped,  after  the  death  of  her  husband,  from^  setting  up  an 
interest  in  the  same  land,  subsequently  acquired.  Jackson  v<  Vauderheyden, 
1 7  Johns*  Rep.  167. 

It  seems,  that  in  equity,  a  feme  covert  is  to  be  regarded  as  a  feme  sole, 
with  respect  to  her  separate  property,  and  may  dispose  of  it  without  the  con- 
currence of  her  trustee,  unless  restrained  by  the  instrument  under  which  her 
separate  estate  was  acquired.  Jaques  i^.^Methodist  Episcopal  Church,  1 7 
Johns.  Rep.  548.  | 

And  if  the  wife  sell  or  dispose  of  the  money,  or  goods  of  the  husband, 
without  his  assent,  the  sale  is  void,  and  the  husband  may  have  trover,  &c. 
for  the  goods,  (x) 

So,  if  a  wife  loses  at  cardsy  &c.  the  husband  may  maintain  trover  for  the 
money.     R.  1  Sid.  122. 

So,  if  a  wife  buy  goods,  &c.  without  the  assent  of  her  husband,  the  hus- 
band is  not  chargeable  for  them.     Per  three  J.  4  Leo.  42. 

Though  they  were  for  necessary  diet,  or  apparel :  as,  bread,  &c. 

_L^^i^^  I  _  I  ■  I     ■!    .        I  I  — — I  ^  I    ^^M—    ■i.i__^ . I ■       I  ■■■■III    m^mm . 

(«)  1.  Hence  cannot  indorse  a  bill  or  note.  Str.  516. — ?•  Unless  as  agent  to  her  husband 
and  in  his  name.     1  East,  432. 

C<)  1.  Supra. — 2.  The  wife^s  bond  given  jointly  with  her  husband,  shall  bind  her  separate 
property.  1  B.  C.  C.  16.-^3.  But  when  a  married  woman  stipulates,  that  in  the  event  of 
her  surviving,  the  property  shall  be  her^s,  reserving  no  power  of  disposition  over  it  during 
the  coverture,  there  are  no  means  by  which  she  can  dispose  of  it  while  covert.  1  V.  &  B. 
1^. — 4.  So  under  a  settlement  in  trust  to  pay  the  rents  and  interest  to  the  separate  use  lor 
the  joint  lives  of  husband  and  wife  ;  if  she  survived,  for  her  heirs  and  executors  ;  if  he  &Qr« 
vived,  according  to  her  appointment  by  will ;  in  default  thereof,  a  limitation  over  as  to  tho 
real  estate  ;  and  as  to  tho  personal,  to  her  executors  ;  the  wife  cannot,  during  the  coverture^ 
bind  the  capital  surviving  to  her.  1  V.  &  B.  1 19 — 5.  And  as  to  the  effect  of  her  subsequent 
undertaking,  when  sole,  to  pay  her  bond  given  during  coverture,  the  creditor  was  left  to 
law.     Ibid. 

(u)  1.  A  feme  covert  cannot  of  herself  discharge  an  obligor  from  the  payment  of  an  annu- 
ity due  to  her  on  his  bond  given  to  the  husband  during  coverture.  3  East,  331. — 2.  And  if 
a  bill  be  made  payable  to  a  feme  covert  though  her  husband  permit  to  trade  as  a  feme  sole, 
the  right  to  transfer  it  is  in  the  husband,  not  in  the  wife,  unless  perhaps  as  his  agent,  and 
even  then  only  in  his  name.  1  East,  432. — 3.  So  the  owner  of  goods  hired  out  to  a  married 
woman,  separated  from  her  husband,  is  not  divested  during  the  term,  of  the  present  property 
therein,  since  the  contract  of  hiring  was  void.  i5  East,  607. — 4.  And  where  a  married 
woman  without  her  husband^s  knowleds^e,  and  without  disclosing  that  she  is  married,  reat« 
a  tenement;  the  landlord,  on  discovering  her  situation,  may  repudiate  tho  contract.  4  M. 
&  S.  357.-5.  So  a  feme  covert  cannot  make  an  attorney      3  Taunt.  S6U 

(z)  Or  the  produce  of  the  property  converted.    8  Ves.  599. 
[•242] 
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.  Adcl  hd  is  not  cbai^eable  in  trover,^  or  account,  ailjr  iiH>re  tbaD  in  adsump- 
lit.      1  Rol.  346.     M.  R.  1  Sid.  1 29. 

So,  if  a  wife  buys  necessaries,  batpawnd  them  before  using.  1  Sal.  118. 
•  [*]So  if  a  wife  be  arrested  and  committed  to  prison,  the  husband  shall  not 
be  charged  for  her  diet,  or  lodging  there,  if  he  never  assents,  that  she  shall 
have  it.     R.  2  Lev.  16. 

Yet,  if  the  goods  come  to  the  use  of  the  husban  j,  this  is  a  proof  of  hid 
assent,  and  he  shall  be  charged.  , 

So,  if  goods  come  to  the  use  of  the  wife,  or  the  children,  or  family  of  the 
husband,  and  his  assent  precedeiit  or  subsequent  be  proved,  he  shall  be 
charged*     1  RoK  350.  £4  R.  by  all  the  judges,  1  Sid.  120. 

So,  if  they  come  to  the  house  of  the  husband,  and  are  used  tbere,  it  is  good 
evidence  to  charge  the  husband,  without  more*  R*  1  Sid.  121,  126.  Pef 
Trcby,  Skin.  349. 

So,  if  the  wife  be  generally  atldwed  by  the  husband  to  be  housekeeper,  of 
to  buy  for  him,  her  contract  charges  the  husband.     R.  1  Sid.  128. 

Soy  if  a  wife  buy  necessary  (^)  apparrel  for  herself,  the  assent  of  th€l 

—  --..  .1  ...i.i  •.■.»■.,  I.  I. ..I   ...I  1.1  I  m 

(]f)  1.  The  rale  tbachirif^  th6  haftband's  liabiUty  to  pay  for  netetsaries  furnished  to  hU 
irife,  is  thefollowiog  :— If  the  wife  has  been  obliged,  by  her  husband^s  raiscdndact,  to  tak4 
vp  necessary  thin^  on  credit,  he  mast  pay  for  thein,  though  ho  mky  previously  have  warned 
the  tradesmen  not  to  trust  her.     But  if  her  own  misbehaviour  has  reduced  her  to  want,  he 
ctoooibe  chargfed,  unless  the  things  furnished,  being  other  than  the  necessariei  of  life,  ard 
not  sent  back  when  he  has  it  in  his  power  to  return  them,  even  though  he  may  pot  th«n  be 
tiYing  with  her.     Vide  1  Camp.  120.— 2.  In  rc^rd  to  the  question,  what  misconduct  by  the 
baslMLnd  warrants  the  wife  taking  up  necessaries  ;  examples  of  such  misconduct  are,  neg- 
lecting lo  pcoTide  the  wife  with  necessaries.— 3;  Turning  her  out  of  doors.     Str.    1214.    4 
Eip.  41.— 4«  Or  obliging  her  by  ill-treatment  to  quit  tlra  house.     1  P.  Wms.  489.     1  Esp. 
441.     4    £8p.    41.      Vide  3  Taunt*  4S1.— 5.^4.  a.     Deserting   her    and  hiq  ehildrem 
Rotch  e.  Miles.    2  Conui  Rep.  638.  ^     She  not  having  in  either  case  cdmmitted  adultijiy. 
— d.  Refosiogto  receive  her  back  after  she  has  left  him      Str.  8*75. — 7.  Unless  with  an 
adelterer.    6  T.  R.  603— >8.  In  the  three  first  cases  he  will  be  liable  for  all  the  necessaries 
sapplied  to  her  ;  i4.  the  latter  ease,  for  those  taken   up  after  his  refusal.— 9.  And  though  a 
Wife  has  committed  adultery,  yet  if  the  husband  receives  her  again,  he  it  liable  for  necessa- 
net  lawfuUy  supplied  to  her  after  their  re-union.     4  E^p.  4 1 .     Vide  1  B.  Sl  P.  226      6  Mod. 
171.^.10.  In  reeard  to  the  question,  in  wkat  do  necessaries  consist  f    The  term  ^'  necessa^ 
ries^'  is  not  connned  to  merely  the  necessaries  of  life,  but  includes,  for  example^  such  oma«< 
aents  and  superfluities  of  dress  as  are  usually  Worn  by  Women  of  the  wife^«  rank  and  8tati(ki« 
or  rather  in  the  station  in  which  she  is  permitted  by  the  husband  to  hold  herself  out*     If  she 
SMomes  a  false  appearance,  without  his  permission,  a  tradesman  trusting  her  upon  the  ihitll 
sf  that  appearance,  has  no  claim  upon  the  husband  beyond  the  extent  to  which  cautious 
inqoihes  would  have  shewu  him  to  be  responsible.     I  Camp.  120. -^ll.  Nor  is  the  teruk 
confined  to  food  and  raimeat  %  for  if  a  husband  turns  his  wife  out  of  doors,  and  it  become* 
ascesnry  for  her  safety  to  exhibit  articles  of  the  peace  against  him,  he  is  liable  to  the  attor* 
Bey  die  employs  for  that  purpose.    3  Camp*  326. — '12.  And  since  the  liability  upon  a  con- 
tract (^  '  "  -^-^^'' *-.:.i-.u-.i..-.._.  ._*..i„ 

taken 

•re  the 

ever,' she  misapplies  necessaries  furnished  by  the  husband.— 14.  Or  squanders  the  money 

which  he  has  given  hor  to  purchase  them.     Aleyn,  6 1  — 15.  Or  leaves  him  without  a  cause. 

1  Mod.  1*24.     1  Sid.  109.     Whether  with  an  adulterer  or  not  is  immaterial.     Str.  875.     She 

has  been  reduced  to  want  by  her  own  misconduct,  and  the  husband  cannot  be  charged  with 

credit  given  to  her.— -{  Vide    M'Cutchen   t;.   M'Gahay,   11  Johns.  Rep.  281.     M^Gahay 

».  Williams,  12  Johns,  kcp.293 13.  a.     But  if  the  wife  offers  to  return,  and  the  husbaad 

refuses  to  receive  her,  his  liability  upon  her  contracts  for  necessaries,  is  revived  from  that 
tima^  notwithstanding  a  general  notice  not  to  trust  her.  M»Catchen  v,  M*Gahay,  ut  supra. 
M'Gahay  v.  Williams,  12  Johns.  Rep.  293.— 16.  b.  But  if  a  husband  turns  away  his  wife, 
l>e  gives  her  a  general  credit,  and  must  pay  for  necessaries  furnished  her.  M^Gahay  ».  Wil- 
Kams  ;.%rCntchen  r.  ATGahay,  ubi  supra.  }•  — 16.  So  if  the  husband  and  wife  live  separately, 
and  he  pays  her  an  adequate  allowance  for  her  support,  he  is  not  liable  for  her  debts,  al- 
though the  separation  is  not  by  deed,  and  there  is  no  written  agreement  between  them  res- 
pecting the  allowance.  4  Camp.  70.  ^  Vide  Baker  t>.  Barney,  8  Johns.  Rep.  67.  2d  edit. 
Fenner  r.  Ixswis,  10  Johns.  Jlep.  38 — 16.  a.    But  if  there  be  no  evidence  of  any  payment, 

Vol.  H.  ?9  [*242] 
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[*lhu8bftnd  shall  generally  be  intended.     1  Rol.  351«  1.  5«     1  Sal  118.  R. 
1  6rownl.  47. 

Or,  if  the  wife  trades  in  goods,  and  buys  for  her  trade,  when  she  co- 
habits with  her  husband.     1  Sal.  113. 

Or,  if  she  buy  necessaries,  when  her  husband  is  beyond  sea.  R.  1  Sid. 
127. 

Or,  when  the  husband  turns  her  out  of  his  house.  1  Sal.  J 1 8,  119.  Be- 
fore notice,  not  to  give  her  credit.     Per  Holt,  Skin.  323.     Mod.  Ca.  171. 

Or,  when  she  departs  from  her  husband,  if  he  afterwards  receives  her. 
1  Sal.  119.     Mod.  Ca.  171. 

But  where  the  husband  countermands  the  power  to  his  wife,  her  contract 
afterwards  does  not  charge  him.     t  Sid.  129. 

So,  if  he  prohibits,  a  particular  person  to  sell  to  her.  R.  1  Sid.  127,  8. 
1  Lev.  6. 

So,  if  the  wife  elope,  or  depart,  and  do  not  cohabit  with  her  husband,  her 
contract  for  necessanes  does  not  charge  her  husband.  R.  1  Sid.  1 29.  Skin. 
823.     Mod.  Ca.  171.     1  Sal.  118, 119. 

So  if  she  does  not  cohabit,  and  has  a  separate  allowance  (2),  and  this  be 
notorious,  though  no  special  notice  be  given  to  the  plaintiff  of  it.  R. 
1  Sal.  1 16.  (a) 

So,  if  the  wife  has  a  notorious  contest  with  the  husband  for  maintenance, 
by  a  public  suit,  the  husband  shall  not  be  charged  for  vestments  bought  by 
the  wife  afterwards.     Per  Treby,  Skin.  349. 

*■   I  -     ■  ■  ■  ■  I     I  I  ■  ■■  ■  ■  I   .  ■■  ■  I  ■■  ■■■ ■■    « 

for  profitioD  for  the  wife,  by  the  husband,  during  the  separatiiHi,  he  will  be  liable  Ibr  goods 
funuBhed  for  her  use.    Baker  r.  Barney,  ti/  ni^a.— 16.  b.  And  if  the  husband  and  wife  lire 
separate,  without  any  provision  or  agreement  for  her  separato  maintenance,  the  husband  ie 
liable  tor  necessaries  furnished  her,  suitable  to  his  condition.     Lockwood  r.  Thomas.     IS 
iohns#  Rep.   248.  }•— >17.  Indeed  formerly  it  used  to  be  bolden,  that  the  husband  is  liable 
where  the  wife  lives  apart  with  a  separate  maintenance  unless  the  creditor  has  notice  of  it. 
Vide  Ld.  Kd.444.  Str.  647.  706.   1  8id.  127.  3  Esp.  250.^18.  But  now  .this  doctrine  seems 
lobe  abandoned.    The  creditor  stands  in  the  wife^s  place,  (11  Mod.  241.)  and  since  she 
had  no  right  to  come  upon  her  husband,  the  creditor  can  hare  none.— id.  If,  too,  the  cred- 
itor, knowing  that  the  wife  is  a  married  woman,  agrees  openly  or  tacitly  to  look    for 
payment    to    her,    not    the    husband,    the    husband  is    not  liable,   though .  the   wife 
through  his  neglect,  was  in  want  of  the  articles  furnished.     3  Camp.  22.    5  Taunt.  356. 
— IM.  '^^'hether  the  credit  was  given  to  the  wife  is  a  qaestion    of  fact.     6  Taunt.  356. 
•—21.  If  so  given,  the  husband  is  not  obliged  to  return  the  goods  on  seeing  them  in  his  wife^s 
possession.     Ibid.— 22«  In    a    word,    to  dciermiiu  whether     the   huebemd     t's    iMoble  f^r 
things   fiimuhed    te  hie   wt/e,  five  questions  must    be    asked;  Did   the    woman   stiusd 
to  him  m  the  relation  of  wife  at  the  time  ?    Was  he,  when  they  were  furnished,  bound 
to  supply  her  with  them?  Was  she,  by  misconduct  on  his  part,  then  in  want  of  them f 
Were  the  articles  furnished  necessaries  ?  Was  the  credit  given  to  the  husband,  when  th* 
wife  was  known  to  be  a  married  woman  ?  If  these  are  all  answered  affirmatively,  the  hus- 
band is  liable  |  if  a  negative  answer  is  given  to  anyone  of  them,  then  it  must  be   asked, 
whether  (unless  where  the  credit  was  given  to  the  wife)  he  has  adopted  the  contract  ?  He 
tacitly  adopts  It  when,  having  a  controul  over  the  goods,  be  does  not  return  them.     1  Camp. 
120—23.  Where  the  husband,  separated  from  his  wife  suffers  their  children  to  reside  with 
her,  he  is  liable  for  necessaries  lawfully  supplied  to  her  for  them.    3  £»p.  252. — %A.  He  is 
not  bound  to  maintain  her  child  by  a  former  marriage.    4T.  R.  118.     4  East,  76.    Vide  1 
Str.  170.—- 25.  But  if  he  receives  it  under  his  roof,  and  holds  it  out  as  part  of  his  family,  be 
will  be  liable  on  a  contract  duly  made  by  her  for  its  education,  or  the  like.    3  ICsp.    1.— 
^  26.  It  seems,  that  where  the  husband  permits  the  wife  to  act  in  any  particular  business,  he 
is  bound  by  her  acts  and  admissions.     I  enner  p.  Lewis,  10  Johns.  Rep.  38.-27.  But  where 
thewifeofaninnkeeperwas  entrusted  with  the  ordinary  business  of  the  tavern,  in  his  ab- 
sence, it  was  held,  that  she  had  no  authority  to  bind  the  husband,  by  a  special  contract,  to 
board  lodgers,  and  find  bay  and  oats  for  their  horses,  at  less  than  the  usual  rates.     Webster 
V.  M'Ginnis,  5  Binn.  235.  \ 

(s)  Having  a  pension  from  the  crown  during  pleasure  dees  not  lelease  the  husband** 
obligation  to  furnish  necessaries.     1  Burr.  2177. 
fa)  Ld.  Rd.  444.    12  Mod.  244.  Holt,  100. 
t»243] 
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So,  if  the  Testments  boi^ht  are  apparently  beyond  the  quality  of  the  hus- 
band.    Per  Treby,  Skin.  349. 

So,  if  a  wife,  who  cohabits  with  her  husband,  buys  vestments  without  any 
necessity,  of  any  one  warned  by  the  husband  not  to  trust  her*     1  Sal.  1 1 8* 

And  if  the  servant  or  apprentice  be  warned,  it  is  sufficient.  R.  1  Sal. 
118. 

[*]So,  if  a  wife,  after  departure  from  her  buiband,  earn  her  diet  by  her 
labour ;  the  husband  shall  not  be  charged  for  the  diet.     R.  1  Sal.  118. 

So  a  feme  covert  cannot  be  a  disseisoress  ;  for  if  the  husband  makes  a  dis- 
seisin, to  the  use  of  his  wife,  and  she  assents,  her  agreement  is  void,  and 
it  will  be  the  disseisin  of  the  husband  alone.     1  RoL  660.  1.  5.  10.  &c. 

So,  if  husband  and  wife  make  a  disseisin,  it  is  the  act  of  the  husband* 
1  Rol.  660. 1.  37. 

So,  if  a  stranger  make  a  disseisin  to  the  use  of  a  feme  covert,  and  she  as- 
sent, her  agreement  is  void.     1  Rol.  660.  1.  15. 

Soj  if  a  feme  covert  enter,  and  make  a  disseisin  to  the  use  of  her  hus- 
band, or  of  a  stranger,  he  is  not  a  disseisor  ;  for  the  wife  cannot  dispose  of 
the  use  to  another.     1  Rol.  660.  1.  50.  661.  I.  1. 

So  no  consent  or  agreement  of  the  wife  to  a  disseisin  precedent  or  subse- 
quent, can  make  a  feme  covert  a  disseisoress.     Co.  L.  357.  b. 

Yet,  by  an  actual  entrv,  and  the  proper  act  of  the  wife,  she  may  be  a  dig- 
•eisoress.     Co.  L.  357.  b« 

(R)  WHAT  ACTS  OF  THE  HUSBAND  THE  WIFE  MAY  WAIVE 

AFTER  HIS  DEATH. 

If  the  husband  alone  make  a  feoffment,  gift  in  tail,  or  demise  for  life  of 
h»  wife's  land,  she,  or  her  heirs,  may  avoid  it  by  entry  after  his  death* 
Vide  ante,  (K). 

So,  if  be  levy  a  fine,  or  suffer  a  common  recovery  of  his  wife's  land* 
Vide  ante,  (K). 

So,  if  the  husband  and  wife  join  in  an  alienation  of  the  wife's  land  ;  un- 
less it  be  by  fine,  or  recovery.     Vide  ante,  (K). 

So,  if  they  join  in  an  alienation  of  land  of  which  they  are  joint-tenants* 
Vide  ante,  (K). 

So,  if  the  husband  alone,  or  with  his  wife,  demise  for  life,  or  for  years,  the 
freehold  of  the  wife,  where  it  is  not  warranted  by  the  statute  32  H.  8.  28. 
the  wife,  after  the  death  of  her  husband,  may  waive  it.  Vide  1  Leo.  192« 
Vide  ante,  (G  3). 

So,  if  the  husband  seized  for  life  in  right  of  his  wife,  or  jointly  with  his 
wife,  commit  a  forfeiture,  the  wife,  after  the  death  of  her  husband,  may 
avoid  it.     1  Rol.  851. 1.  52. 

So,  if  a  feoffment,  gift,  or  demise  be  made  to  husband  and  wife,  the  wife 
may  waive  it  after  the  death  of  her  husband. 

Though  the  estate  be  conveyed  to  them  by  fine. 

So,  if  an  estate  be  conveyed  to  the  wife,  and  her  husband  assent  to  it,  the 
wife,  after  his  death,  may  waive  it.     Co.  L.  3.  a. 

So,  the  heir  of  the  wife,  if  she  die  before  agreement,  or  disagreement  to 
the  estate.     Co.  L.  3.  a. 

So,  if  a  term  for  years  be  granted  to  husband  and  wiib  she  may  waive  it 
after  the  death  of  her  husband.     1  Rol.  349. 1.  22. 

So,  if  an  obligation  or  recognizance  be  made  to  husband  and  wife,  she 

may  waive  it  after  the  death  of  her  husband,  and  it  will  be  an  obligation  to 

the  husband  alone.     1  Rol.  349. 1.  5* 

[*244] 
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If  the  wiie  waives  an  estate  made  by  them  during  the  coverture,  it  [*3win 
"be  ^he  grant,  or  demise  of  the  husband  alone  ab  initio  ;  for  her  waiver 
avoids  the  estate  ab  initio,       Sav.  11 2.     3  Co«  27,  8. 

So,  if  she  waives  an  estate  made  to  them. 

(S  1.)  WHAT  SHE  MAY  AFFIRM  BY  HER  AGREEMENT. 

But  if  husband  and  wife  make  a  demise  for  life,  or  for  years,  not  warranty 
cd  by  the  st.  32  H.  8.  28.  of  the  land  of  the  wife,  by  her  agreement  to  the 
l^ase  aflpr  the  death  of  her  husband,  it  shall  be  good.  1  Rol.  349.  1.  10,  IK 

And  by  such  agreement  to  the  lea^e,  she  shall  have  the  rent  reserved^ 

1  Rpl.  349. 1.  IQ. 

And  the  arrearages  incurred  in  the  life  of  her  husband. 
And  she  may  have  waste,  for  waste  in  the  life  of  her  husband.     Sav.  111.! 
So  a  wife,  after  the  death  of  her  husband,  may  agree  to  an  estate  made  t^ 
]ber  and  her  busbgipd  4Mnng  the  coverture.(6) 

(S  2.)  The  effect  of  her  agreement. 

If  the  wife  agree  to  an  estate  made  to  her  during  the  coverture,  she  shall 
t>e  liable  to  all  chaises  to  which  the  estate  is  subject :  as,  if  the  estate  was 
granted  by  fin^,  with  a  render  of  a  rent,  she  shall  be  chargeable  with  the^ 
rent.     1  Rol.  349.  1.  17. 

So,  if  there  be  a  demise  to  husband  and  wife,  rendering  rent,  if  the  wif^qf 
figree  to  the  demise,  she  must  pay  the  rent^     1  Rpl*  349.  T.  17. 

So,  she  shall  be  chai^eable  with  the  arrearages  incurred  during  the  co* 
Terture,     1  Rol.  349.  1.  20. 

So,  she  shall  be  charged  for  waste  during  the  coverture.     2  Inst.  303^ 

2  Rol.  827.  1.  10.  25. 

If  the  estate  be  granted  upon  condition,  the  wife  shall  be  subject  to  the 
pondition.     Dy.  13.  b. 

go,  to  the  coyenaot  of  a  lease.     Dub.  Dy .  1 3.  b. 

(S  S.)  What  shaU  be  an  agreement. 

If  the  wife  accept  rent,  reserved  upon  a  lease  by  her  and  her  husban^ 
lifter  the  death  of  her  husband,  that  amounts  to  an  agreement  to  the 
lease,  (c) 

If  the  wife  enter,  and  take  the  profits,  that  amounts  to  her  agreement  tQ 
the  estate  made  to  her  during  coverture.     3  Co.  26,  a. 

If  the  wife,  after  the  death  of  her  husband,  take  a  second  husband,  who 
accepts  rent  reserved  upon  a  lease  by  his  wife  with  her  first  husband,  that 
affirms  the  lease  against  tl^e  wife  for  the  whole  term  ;  for  her  assent  is  de- 
volved to  the  second  husband.     Per  three  J.  Dy.    159.  a.     1  Rol.  475.  1, 

(&)  As  to  confirming  her  deed,  see  Cowp.  SO  f  • 

(c)  Acceptance  of  rent  by  the  wife  surviving,   confirms  a  voidable  lesiae  of  her  land  mad« 
\ry  hvaband  and  self.     7  1".  R.  478. 
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(d)  A.,  by  bond  prerioat  to  marriagpe  with  6.,  a^eea  to  settle  B.*s  etts^te  to  the  use  of  her 
^jd  the  children  of  the  marriage,  and  then  to  A.'q  right  heirs,  but  B.  is  not  an  executing  party  ; 
during  the  marriage,  real  estate  descends  to  B.  ;  A.  makes  his  will,  reciting  the  bond,  and 
devises  this  estate  back  to  B.,  and  gives  her  all  his  estate,  real  and  personal,  and  makes  her 
executrix ;  she  proves  the  will,  and  possesses  herself  of  all  his  estate  ;  by  so  doing,  she 
agrees  to  the  settlement  in  the  bond  mentioned,  *and  after  her  death  it  shall  go  to  the  chit-* 
ilreh  of  that  marriage.    2  Vea.  6i?3.  «»  . 


TVhat  estate  the  wife  cannot  waive.  ftS9 

[*](S  4.)  What  shall  be  a  waiver. 

If  the  wife,  after  the  death  of  her  hushand,  hring  a  writ  of  dower,  it  shall 
be  a  waiver  of  the  estate,  limited  to  her  after  marriage  for  her  jointure.  3 
Co.  27.  a. 

Though  she  briugs  dower  only  for  a  third  part  of  the  residue,  and  not  of 
all  the  lands  of  the  husband.     4  Co.  5  b. 

Though  she  had  secretly  entered  before  dower  brought ;  for  after  a  re- 
covery ID  dower  she  shall  be  estopped  to  say,  that  she  had  an  estate  assigned 
for  a  jointure.     R.  4  Co.  5. 

So,  since  the  st.  27  H.  8.  10.  the  wife  may  waive  her  jointure,  made  after 
marriage,  by  parol  in  pais,  and  accept  her  dower  by  assignment  in  pais.  3 
Co.  27.  a. 

So  at  the  common  law,  an  use  might  have  been  waived  by  parol.  3  Co. 
27.  a. 

(S  5.)  What  not. 

Bat,  by  the  common  law,  an  estate  of  freehold  could  not  be  waived  by 
bare  parol  in  pai^     R.  3  Co.  26.  a. 

Nor,  generally,  an  estate  since  the  st.  27  H.  8.  10.  where  the  possession 
is  executed  to  the  use.     R.  3  Co.  27.  a. 

(S  6.)  The  effect  of  her  waiver. 

Ifhusband  and  wife  make  a  lease,  and  after  the  death  of  her  husband  the 
wife  enters,  it  cannot  now  be  pleaded,  that  the  husband  and  wife  dimiserunt* 
1  Leo.  192.     Vide  ante,  (G  3.) 

(T)  WHAT  ESTATE  THE  WIFE  CANNOT  WAIVE. 

But,  if  the  estate  of  a  feme  covert  be  discontinued,  and  a  feofibient,  &c. 
js  made  to  her  only,  whereby  she  will  be  remitted,  she  cannot  waive  tlie 
feofiinent  after  the  death  of  her  husband.     Co.  L.  357.  a. 

So,  if  the  discontinuee  of  the  husband  grant  the  ebtate  to  the  husband 
for  life,  remainder  to  th6  wife ;  the  wife  cannot  waive  the  remainder  after 
the  death  of  her  husband,  for  she  was  immediately  remitted.  Co.  L« 
358.  b. 

So,  if  there  be  a  feoffment  to  the  husband  and  wife  in  tail,  remainder  to 
A.  The  husband  discontinues,  and  takes  back  an  estate  to  him  and  his 
wife  in  tail,  remainder  to  B. ;  though  the  wife,  in  respect  of  herself,  may 
taki  which  she  pleases,  both  the  estates  being  after  marriage,  yet  she 
oc^t  to  take  the  first,  which  was  for  the  benefit  of  A.  in  the  remainder^ 
Hob.  255.  71. 

Yet,  when  both  estates  are  waiveable  by  a  wife,  without  prejudice  to  a 
third  person,  she  may  waive  which  she  pleases,  though  one  would  make 
her  a  more  beneficial  estate  than  the  other  :  as,  if  there  be  a  feoffmeut  to 
hflsband  and  wife  and  their  heirs,  the  husband  discontinues,  and  takes  back 
an  estate  to  him  and  his  wife,  and  the  heirs  of  their  two  bodies  5  she  may 
jra/Ve  which  estate  she  pleases.     Co.  L.  357.  a. 

[•ISo  if  there  be  a  gift  to  husband  and  wife,  and  the  heirs  of  their  bod- 
ies, the  husband  alone  levies  a  fine,  and  devises  to  the  wife  for  life ;  she  may 
waive  the  estate  tail,  or  the  devise  ;  for  all  others^  wl^o  have  interest,  are 

barred  by  the  fine.    Dy.  351.  b.  in  marg. 

"^^         ^  ^  (;»246]  [*247J 
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(V)  IN  WHAT  ACTIONS   HUSBAND    AND  WIFE    OUGHT  TO 

JOIN,  (e) 

In  all  actions  real  for  tbe  lands  of  the  wife,  the  husband  and  wife  ought  to 
join.     R.  1  Bal.  21. 

■         ■■'■■       — 

(e)  It  is  proposed  to  exhibit  in  thii  note  a  ct>ncise  view  of  the  doctrine  distributed  ander 
^e  principal  and  two  following  divisions:  1  Wfufl  the  hiuband  muat  btjwintd.'^k  married 
■woman  cannot  sue  without  her  husband,  not  even  in  the  character  of  agent  or  executrix  ; 
having  no  civil  existence  or  power  of  acting  in  civil  matters  distinct  from  his.— S.  Even  in 
the  city  courts  the  husband  must  be  joined.— 3.   But  she  may  sue   as  a  single  woman 
where  the  coverture   is  suspended. — 4.     When  the  tctfe  mvit   be  J9ined.    In   suits  for 
causes   accrued    to    the    wife  in   her  own  right  whilst  tingle,  she  must  mvariably  be 
joined.    Moor,  422.     Cro.  Eiiz.  537.  3  T.  R.  627.— -5.  fn  a  suit  for  a  cause  of  action  ac* 
crued  to  the  wife  alone,  and  in  her  own  right,  during  coverture,  she  must  be  joined.—. 
6.  Hence  in  a  suit  on  a  covenant  to  pay  the  price    of  her  freehold  estate  sold  during 
coverture. — 7.  On  a  covenant  for  title  or  further  assurance  annexed  to  her  freehold. — 8. 
For  beating  her  person.     Cro.   Jac.  501.-^9.  Slandering  her  reputation.— 10.  Injuring  her 
personal  property  not  reduced  to  possession,  in  fact  or  in  law,  by  the  husband.— 11.  Dis* 
turbing  a  private  office  or  employment  filled  by  the  wife  alone,  as  the  employment  of 
a  dipper  at  Tunbridge  Wells.    2  Wills.  423. — 12.  In  a  real  or  mixed  action  for  the  wife^s 
freehold  property. — 13.  Or  the  evidences  of  her  title  to  such  property.     1  (Vol.  Abr.  347.— 
14.  She  must  also  perhaps  be  joined  in  an  action  of  debt  for  subtracting  the  tithes  of  her 
rectory.     Cro.  Eliz.  613.     Vide  Jenk.  273.     W.  Jones,  325 — 15.  And  for  tbe  breach  of  a 
covenant  for  title  or  farther  assurance  annexed  to  an  estate  granted  to  the  husband  and  her- 
self.    Cro.  Car.  505.-.»16.  Where  too  a  cause  of  action  shared  by  the  husband  and  wife, 
has  arisen  during  coierture,  if  the  right  it  confers  will,  when  reduced  to  possession,  belong 
jointly  to  tbe  husband  and  wife,  she  must  join  in  the  suit  for  it— ^17.  It  is  said  that  wbeiv 
goods  belonging  to  the  wife  have  been  found  by  a  third  person  before  the  marriage,  and  cmk- 
verted  by  him  since,  the  husband  may  either  sue  alone  or  join  his  wife  as  co>plaintiff.  1  Vont. 
260.  2  Lev.  107. — 18.  The  latter  course  seems  the  most  correct,  since  the  husband  had  no 
^are  in  the  property  when  converted. — 19.  The  same  reason  holds  to  require  that  the  wifis  be 
joined  in  replevin  for  her  goods  taken  whilst  sole,  though  here  too,  it  is  ssuid,  the  husband  may 
sue  alone,  b.  N.  F.  53.-^20.  The  same  that  the  wife  be  joined  under  like  circumstances  in  de- 
tinue ;  but  it  is  said  by  some  that  here  the  husband  must  sue  by  himself.    B.  N.  P.  60  ;  by 
others  that  the  wife  may  be  joined.     1  Vent.  261.^21.  For  causes  tn,  alienojure  accrued 
before  coverture,  the  wife  must  bo  joined. — 22.  And  for  those  accrued  during  coverture 
likewi&e  ;  even  perhaps  where  personalty  belonging  to  the  estate  she   represents  has  been 
injured  or  taken  away,  since  she  'n  prima  facit  chargeable  for  it  to  creditors.— 23.  If  a  debt- 
or to  the  estate  has  paid  the  debt  to  a  third  person  to  pay  over  to  the  wife,  she  must  be  join- 
ed in  suing  the  receiver  to  recover  it ;  but  had  it  been  paid  under  the  husband's  authority, 
be  must  have  sued  alone.     ISalk.  282. — ^24.  If  such  debtor  promises  to  pay,   the   hu^and 
forbearing  to  sue  him,  the  husband  must  sue  alone  when  the  time  of  forbearance  has  elapsed. 
Carth.  462. — 2b.   Whtn  the  wife,may  bejoined^  or  iht  husband  tut  alont.  Where  a  cause  of 
action  shared  by  the  husband  and  wife  has  arisen  during  coverture,  if  the  right  it  confers  will^ 
when  reduced  to  possession,  belong  wholly  to  the  husband,  ho  may  either  sue  for  it  by  him- 
self, or  jointly  with  his  wife.— 26.  Hence  the  husband  may  sue  by  himself  or  jointly   with 
his  wife  for  the  breach,  during  coverture,  of  simple  agreements  made  with  the  wife  whilst 
single.<-.-27.  For  the  breach  of  one  given  to  her  during  coverture,  and  in  which  she  is  legal- 
ly interested. — 28.  For  the  breach  of  deeds  made  with  her  before  marriage  or  since.-^29^  On 
a  judgment  recovered  by  both. — 30.  For  ari'ears  of  rent.     6  Edw.  4.     Hil.  3,  p.  10.     7 
Edw.  4.    Easter,  16.  p.  6.     I  6ulst.21.    2  BuUt.  233.     Savilo   111.— 31.  Or  breach   of 
covenants  annexed  to  a  reversion  granted  to  both,  or  to  a  lease  by   both  of  the  wife^s  land. 
Cro.  Jac.  tVJU. — 32.  For  trespassing  upon  tlie  wife's  land,  felling  her  trees.  .  47  Edw.   3*  M* 
5.  p.  9. — 3o.  Or  ousting  herself  and^husband  from  a  term  granted  to  them.  Flowd.  2. — 34.  For 
rescuing  a  prisoner  or  property,  taken  ibr  a  demand  owing  to  the  wifo  alone,  or  jointly  'vritfa 
her  husband. — 33.  For  the  escape  of  a  prisoner  taken  far  a  demi^ud  due  to  the  wife   whilst 
sole.    Moor,  42-i. — 35.  For  the  wasting  a  tenement  held  under  a  lease  from  the  wife  whilst 
single,  or  the  husband  since  their  marriage. — ^36.  For  permitting  a  fence  which  separatee  the 
wife's  property  from  her  neighbour's  to  decay. — 37.  For  a  nuisance  to  her  landed  property. 
.-->38.  And  iu  trover,  detinue,  and  replevin  under  the   circumstances    stated    before.— 
39.  It  has  been  said,  that  if  husband  and  wife  are  maliciously  prosecuted,  they  may  join  in 
suing  the  aggressor.     Cro.  Car.  553.— 40.  But  this  seems  to  be   a  mistaJce ;  since  the  w^ifo 
does  not  share  in  the  inconvenience  to  the  husband.     Cro.  Jac.  355.     W.  Jones,  440.-«. 
41.  The  wife  must  perhaps  be  joined  ia  dc^t  for  substractiog  tithes  due  to  her.«-43«  And  ha 
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[*1So  in  a  right  of  ward*     Ow.  83. 

{  The  husband  of  a  feme,  guardian  in  socage,  must  join  in  actions  bj  her, 
Byrne  v*  Van  Hoesen,  5  Johns.  Rep.  66.  | 

So  in  actions  personal,  for  a  chose  in  action,  due  to  the  wife  before  cov- 
erture, they  ought  to  join  :  as,  in  debt  upon  a  bond,  or  specialty  made  to 
the  wife  before  coverture.     1  Rol.  347. 1.  53.     D.  Ow.  82.  Cro.  El.  537. 

So  debt  for  .rent,  upon  a  lease  for  jears,  due  before  the  coverture.  Cro. 
El.  700. 

Or  upon  a  lease  for  life.     1  Rol.  348.  L  8. 

So  in  an  avowry  for  rent  upon  a  lease  for  life  or  years,  before  coverture 
1  Rol.  348. 1.  8.  347. 1.  50. 

So  in  debt  for  rent  upon  a  lease  at  will  by  ttie  wife,  before  coverture.  Co. 
li.  55*  b« 

So  in  trover,  upon  a  conversion  of  the  goods  of  the  wife  before  coverture. 

I  So  in  detinue  for  property  detained  before,  and  at  the  time  of  the  mar- 
riage. Johnston  r.  Pasteur,  Cum.  &  Nor.  464.  Norfeit  v.  Harris,  Cam. 
&Nor.5I7. 

So  in  account  for  rents  and  profits  of  wife^s  land.  Lewis  v.  Martin,  1 
Day,  263. 

So  in  ejectment,  where  the  plaintiff's  title  accrued  by  the  levy  of  an  ex- 
ecution issued  on  a  judgment  rendered  in  their  names  jointly,  for  a  debt  due 
ibe  wife  before  marriage.     Hawick  v.  Bronson,  5  Day,  290. 

So^  in  an  action  for  a  debt  of  the  wife  contracted  before  marriage,  the 
buftband  and  wife  must  be  joined.  Angel  v.  Felton,  8  Johns.  Rep.  115.  2d 
edit. 

So  in  an  action  on  a  bond  to  husband  and  wife,  conditioned  for  their  main- 
t^iance  durii^  their  joint  and  severallives.  Exr's.  of  Schoonmaker  v.  El- 
mendorf,  10  Johns.  Kep.  49. 

So  if  a  feme  sole  plaintiff  marries  after  judgment  in  her  favour,  the  hus- 
lAod  must  be  made  a  party  to  the  scire  facias.  Johnson  v.  Parmeljr,  17 
Johns.  Rep.  271.  I 

In  assumpsit,  upon  a  promise  to  the  wife,  before  coverture.     1  Sid.  25» 

Or  for  the  labour  of  the  wife  dum  sola. 

Id  an  action  upon  the  case,  for  stopping  a  way  to  the  wife's  close,  before 
marriage.     R.  Cro.  Car.  419. 

So  in  debt  for  arrearages  upon  an  account,  found  before  auditors  assigned 
by  the  husband  and  wife  to  the  receiver  of  the  wife.     1  Rol.  348. 1.  5. 

So  they  ought  to  join  in  actions,  which  arise  during  the  coverture,  if  the 
wife  might  have  an  action  for  the  same  cause,  if  she  survive. 

As  in  detinue  of  charters  of  the  wife's  inheritance.     1  Rol.  347.1.  49. 

In  trover,  for  a  deed  of  rent-charge  granted  to  the  wife  dum  sola,  though 
it  was  lost  after  the  coverture. 

h  an  action  upon  the  st.  8  H.  6.  for  a  forcible  entry,  or  detainer.    Mo.  5. 

■KiBf  for  the  breach  of  a  covenant  for  title  or  farther  assurance  annexed  to  ah  estate  granted 
to  herself  and  hasband«     Sapra.— 43.   H^m  the  ktuband  mutt  mc  alone.     Where  a  cause 
of  action  in  which  (he  wife  does  not  share  arises  during  coTerturo,  the  husband  must  sue  for 
it  alone. — 44.  Hence  he  must  sue  by  himself  for  the  breach  of  contracts,  in  which,  though 
in  terms  tbejr  have  been  made  with  the  wife  as  well  as  the  husband,  she  does  not  share  ;  as 
of  a  promise  by  her  debtor  to  pay,  the  sum  owine  ;at  a  certain  day  in  consideration  of  for- 
bearance by  the  hnsband*"-45*  So  for  the  loss  of  her  society  from  beating  or  maimiog  her, 
and  of  customers  by  slandering  her  reputation. — 46.  For  impairing  or  taking  away  person- 
al chattels  belonging  to  the  wife  whilst  single,  after   they  hare   been  reduced  to  the  hus- 
baad^s  ponesaion. — 47.  And  ibr  waste  of  l^r  laad  demised  by  himself  alone- 
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Ip  covenant  as  assignees  of  B.  upon  a  covenant  to  make  an  assuiancer  to' 
B.  his  heirs  and  assigns.     R.  1  Rol.  348. 1.  25.     Jon.  406,  7. 

Or  upon  other  covenant  as  assignees,  where  the  assignment  is  to  both.  R. 
Cro.  Car.  505. 

["^jSo  the  husband  and  wife  ought  to  join  in  waste,  upon  a  lease  for  years 
by  the  husband  and  wife,  seized  in  risht  of  bis  wife.     Sav.  111. 

So  for  a  personal  wrong  to  the  wife,  the  husband  and  wife  ought  to  join  i 
as,  for  a  battery  of  the  wife.  R.  Yel.  89.  1  Brownl.  205. '  1  RoL  360^ 
3  Cro.  501.  538.     Adm.  Cro.  Car.  90. 

Or  false  imprisonment  of  the  wife.     1  Sal.  1 1 9.     Semb.  Lane,  53,  4* 

Though  a  thing  be  added  by  way  of  aggravation,  which  goes  only  to  the 
damage  of  the  husband :  as,  if  it  be  added,  quod  negotia  of  the  husband^ 
&LC.  infecta  remanserunt.     R.   1  Sal.  119. 

In  an  action  upon  the  case,  for  maliciously  indicting  of  his  wife.  Jon« 
440.     Vide  post,(X.) 

So  in  an  action  for  a  thing  due  to  the  wife  en  inUer  droilj  they  ought  to 
join  :  fis  if  they  sue  for  a  debt,  &g.  to  the  wife  as  executrix,  or  administra- 
trix. 

So  if  a  debt  to  the  wife's  testator  be  paid  to  A.  for  the  wife,  without  as 
express  direction  of  the  husband,  they  ought  to  join  in  an  action  against  A. 
and  the  husband  alone  cannot  sue  for  money  received  to  bis  use.  R. 
1  Sal.  282. 

(W)  IN  WHAT  THE  HUSBAND  SrfALL  SUE  ALONEJ, 

But  where  the  wife  cannot  have  an  action  for  the  same  Cause,  if  she  sur- 
vive her  husband,  the  action  shall  be  by  the  husband  alone. 

As  in  an  indebitatus  assumpsit  for  the  labour,  &c.  oi  the  wife  during  the 
coverture.     R.  4  Mod.  156.     R.  1  Sal.  114. 

-In  an  indebitatus  assumpsit,  upon  any  promise  to  the  wife  after  coverture.^ 
R.  Ccfnt.  2  Ci'o.  77.  205.     1  Sid.  25.     Vide  post,  (X.) 

In  an  assumpsit  to  the  husband,  in  consideration  of  forbeatrance,  &c.  to 
pay  a  debt  due  to  the  wife  before  the  coverture*.  Per  two  J.  Yel.  Cotit. 
^  Cro.  1 1 0.     Vide  infra. 

So  in  an  action  upon  the  case  for  disturbing  him  in  his  common,  whicb 
he  has  in  right  of  his  wife.     R.  2  Bui.  14.     Vide  post,  (X.J 

In  an  action  upon  the  case  for  words  spoken  of  the  wife,  by  which  tlie 

husband  has  a  special  damage.     1  Sal.  206.     R.  1  Lev.  140.     I  Sid.  346. 

{  A  release  of  damages  by  the  husband  for  personal  injury  to  the  wife, 

is  a  good  bar  to  a  joint  action  by  husband  and  wif6  ior  the  same  cause* 

Southworth  v.  Packard,  7  Mass.  Kep.  95.  | 

In  an  action  upon  the  case  for  a  battery  of  the  wife,  per  quod  €onsortiunt 
amisit.     R.  2  Cro.  501.  502.  Jon.  440.     2  Rol.  556.1.  40.  R.  2  Rol.  5U 

Or  for  carrying  away  the  wife,  j^er  quod,  &c.  R.  2  Cro.  538.  R.  Cro. 
Car.  90. 

In  debt  upon  a  bond  made  to  the  wife  after  the  coverture.  R.  3  Lev. 
403.     D.  Litt.  13.     Vide  post,  (X.) 

In  covenant  to  husband  and  wife,  by  indenture  between  them  of  the  one 
part,  and  A.  of  the  other  part ;  and  may  declare  upon  a  covenant  to  him^ 
self.     R.  2iMod.  217. 

So  in  trespass,  for  a  trespass  done  upon  his  wife's  land  during  the  cover- 
ture.    1  Rol.  347.  1.  40.     R.  1  Bui.  21.     Jon.  376* 

In  trespass  for  taking  charters  of  fans  wif^'j^  iAberitan<;e.  1  Rol.  947*  L  32^ 
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In  forging  of  false  deeds  of  his  wife's  inheritance.     1  RoK  347. 1.  34. 
lo  a  ravishment  of  a  ward.     Ow.  82.  83. 

In  an  action  upon  the  st.  5  R.  2.  for  entry  into  the  wife's  land.  1  RoL 
347. 1.  27.     Vide  post,  (X.) 

r*]In  tfrorer,  &c.  for  tithes  severed  from  the  nine  parts,  which  belong  to  the 
wile's  rectory.     Jon.  325. 

So  in  a  quare  impedit,  upon  an  avoidance  during  the  covertnre.  1  Rol. 
347. 1.  30.  Per  Djer,  Ow.  82.  Co.  L.  35 1 .  a.  Per  two  J.  Lit.  1 3.  Dub* 
Lit.  374.     Ace.  1  Brownl.  1 59.     2  Bui.  14.  ... 

Or  in  a  darrein  presentment.     Cont.  1  Brownl.  1 59. 

So  in  debt  for  rent,  upon  a  lease  by  the  husband  and  wife  after  the  term  et. 
pires.     R.  2  Bui.  234.     R.  1  Bui.  21. 

So,  in  debt  for  rent  incurred  during  the  coverture,  upon  a  demise  by  the 
husband  of  land,  which  he  has  in  right  of  his  wife,  though  the  term  continues. 
Vide  post,  (X.) 

So,  if  the  demise  was  by  the  husband  and  wife.  Semb.  2  Bui.  334.  Per 
yel.  ajrc.  Fleming  cont.     1  Bui.  21.     Ace.  Litt.  13. 

So,  i{  the  reversion  after  a  lease  made,  was  granted  to  husband  and  wife. 
R.  2  Bui.  234. 

So  an  assumpsit  lies  by  the  husband  alone,  upon  a  promise  to  him,  in. 
Consideration  of  forbearance,  to  pay  a  debt  due  to  his  wife  as  executrix* 
R.  1  Sal.  117.     Garth.  462.     Vide  supra. 

In  an  actioiT  Upon  the  case  for  maliciously  indicting  husband  and  wife  i 
for  the  wife  ought  not  to  join  for  indicting  her  husband.     Jon.  440. 

fX)  IN  17HAT  THE  HUSBAND  MAY  SUE  ALONE,  OR  JOIN  WITH 

HIS  WIFE. 

Yet  in  actions  for  a  profit  incurred  during  the  coverture,  to  the  husband 
in  right  of  his  wife,  the  husband  may  sue  alone,  or  join  with  his  wife  ;  as,  in 
a  xaiort  mariiagii  accrued  during  the  coverture.  R.  Ow.  82,  83,  that  it  lieil 
bj  the  husband  alone. 

But  it  is  more  sure  by  the  husband  and  wife.     Ow.  83. 

So  an  avowry  for  rent  of  land,  which  the  husband  has  in  right  of  his  wife, 
incurred  during  the  coverture,  ought  to  be  by  the  husband  and  wife.  1  Rol, 
318.  1.  30.  347.  1.  51.     Vide  Win.  Ent.  952. 

Grit  roav  be  by  the  husband  alone.  Semb.  1  Rol.  318.  1.  35.  R.  2  Cro. 
442.    Per'Twisd.  1  Mod.  273.  Clift.  Ent.  643,  4.     Vide  2Bro.  Ent.  244, 

So  covenant  against  a  lessee  for  years,  for  not  repairing  during  the  cover?, 
tare,  where  the  reversion  is  granted  to  husband  and  wife,  may  be  by  thq 
Itosband  alone.     R.  2  Cro.  399.     3  Bui.  164.     1  Rol.  360. 

Or  by  the  husband  and  wife.     2  Cro.  399.     3  Bui.  164. 

So  an  action  upon  the  case  against  a  lessee  for  years,  for  burning  h\A 
house,  where  the  husband  has  it  for  the  life  of  his  wife,  may  be  by  the  hua^« 
band  alone.     Dub.  Cro.  El.  461,  2. 

Or  by  the  husband  and  wife. 

So  an  action  upon  the  case  for  cutting  down  trees,  the  lops  of  which 
were  reserved  to  the  w^ife  for  her  life,  may  be  by  the  husband  alone.  Semb. 
Cro.  Car.  438.     Vide  infra. 

Or  by  the  husband  and  wife.     R.  Cro.  Car.  438. 

So  in  debt  upon  the  st.  2  Ed.  6.  13.  for  not  setting  out  tithes  upon  the 
land,  which  the  husband  has  in  right  of  his'wife,  they  may  join.  R.  Cro. 
El.  608.  613.     R.  1  Jon.  325.     R.  Mo.  912. 
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Or  tbe  husband  alone  may  sue.     Jenk. 

S*]So  in  an  action  for  a  tort  which  prejudices  a  remedy  by  husband  and 
e,  the  husband  may  sue  alone,  or  they  may  join  ;  as,  in  rescous   for  a  dis- 
tress of  a  rent-charge  due  before  the  coverture,  the  husband  alone  may  sue  ; 
for  it  is  a  wrong  to  him.     R.  Cro.  El.  459.     Mo.  423. 
Or  they  may  join.     R.  Cro.  El.  459.     Mo.  422. 

So  in  an  action  for  champerty  or  maintenance  in  a  suit  against  the  hus- 
band and  wife,  the  husband  alone  shall  sue.     2  Inst.  563. 
Or  they  may  join.     2  Inst.  563. 
So,  in  a  decies  tantum  for  embracery  in  an  assise  against  husband  and  wife. 

1  Rol.  447.  1.  42. 

So  there  may  be  a  scire  facias  by  flie  husband  alone,  upon  a  judgment  for 
damages  by  the  husband  and  wife.     3  Lev.  403. 

So,  if  the  cause  of  action  be  only  commenced  before  coverture,  and  com- 
pleted afterwards,  the  husband  alone  may  sue,  or  the  husband  and  wife  may 
join  ;  as,  in  trover,  where  the  goods  were  lost  before  marriage,  and  the  con 
▼ersion  was  after,  they  may  join.     1  Sid.  172.     1  Vent.  261.     2  Lev.  107. 

Or  the  husband  may  sue  alone.  Per  Hale,  1  Vent.  261.  2  Lev.  107. 
Per  two  J.     1  Sid.  1 72. 

So,  if  a  woman  lease  for  years,  rendering  rent,  and  afterwards  marry,  the 
husband  and  wife  may  sue  for  rent  due  after  the  coverture  ;  or  the  husband 
alone  shall  have  debt  for  it.     Pal.  207. 

So  where  the  wife  is  the  meritorious  cause  of  action,  the  .husband  alone 
may  sue,  or  the  husband  and  wife  may  join,  though  damages  only  are  recov- 
ered ;  as,  in  assumpsit  to  the  wife  after  coverture  for  a  cure,  the  husband  and 
wife  may  join.     R.  2  Cro.  77.  205.     1  Sid.  25.     R.  1  Sal.  1 14.  Per  Dodr. 

2  Rol.  250. 

Or  the  husband  alone  may  sue.  Semb.  2  Cro.  77.  205.  Per  Glin,  2  Sid. 
128.     Vide  ante,  (W.) 

So  upon  a  promise  to  pay  8/.  per  annum  to  the  husband  and  wife  during 
^overture  they  may  join. 

Or  the  husband  alone  may  sue. 

So  upon  a  bond  to  the  husband  and  wife  after  coverture,  or  to  a  feme  co* 
vert  by  herself,  they  may  join.     Lit.  13.     Semb.  1  Ver.  396. 

Or  the  husband  alone  may  sue.  2  Mod.  217.  1  Ver.  396.  Lit.  13. 
Vide  ante,  (W.) 

So,  if  there  be  an  award  to  pay  so  much  to  the  husband,  and  so  much  to* 
his  wife,  they  may  join  for  the  money  awarded  to  the  wife. 

Or  the  husband  alone  may   sue.     Lit.  1 3. 

So  in  an  action  for  a  tort  during  the  coverture,  if  it  may  be  to  the  damage 
of  the  wife,  if  she  survive,  as  well  as  of  the  husband,  they  may  join,  or  the 
husband  shall  sue  alone  ;  as,  in  trespass  for  cutting  down  trees  upon  the 
land  of  the  wife  the  husband  and  wife  may  join.  Vide  supra.  Vide  I  Rol. 
348.  1.  ]  8. 

Or  the  husband  alone  may  sue.     Adm.  2  Vent.  195. 
In  an  action  upon  the  st.  5  R.  2.  for  entry  into  the  wife's  land,  they  may 
jom.      1  Rol.  348. 1. 20.  ^        J  J 

Or  the  husband  alone  may  sue.     1  Rol.  347.  1.28.     Vide  ante,  (W.) 
So  in  an  action  upon  the  case  for  stopping  a  way  to  the  land  of  the  wife, 
they  may  join.     R.Cro.  Car.  419. 

Or  for  inclosing  land  in  which  the  wife  has  a  common. 

Or  for  not  grinding  at  his  wife's  mill. 
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f*10r  in  these  cases  of  stopping  the  waj,  inclosing  the  common,  or  not 
grinding  at  the  mill,  the  husband  alone  may  sue.     Vide  ante,  (W.) 

So,  in  a  clausumfregit  upon  the  wife's  land,  they  may  join.  Dub.  2  Vent* 
195. 

Or  the  husband  may  sue  alone.     2  Vent.  1 95. 

So  for  a  wrong  founded  upon  one  entire  record  against  both,  they  may 
joiD,  or  the  husband  alone  shall  sue  ;  as  in  an  action  upon  the  case  in  naturp 
of  a  conspiracy,  for  maliciously  indicting  husband  and  wife,  they  may  join* 
Per  Croke,  Cro.  Car.  553.     Jon.  440. 

Or  the  husband  alone  shall  have  it.     Semb.  Cro.  Car.  553. 

So  for  a  malicious  presentment  in  the  spiritual  court.     Semb.  3  Cro.  S55m 

(Y)    WHAT  ACTIONS    SHALL   BE    AGAINST   HUSBAND  AND 

WIFE.  (/) 

Actions  real,  for  the  land  of  the  wife,  ought  to  be  against, the  husband  and 
wife. 

So  debt  for  rent  upon  a  lease  for  life,  or  years,  made  to  husband  and  wife, 
shall  be  against  both.     1  Rol.  348.  1.  45.  50. 

So  an  action  for  a  tort,  done  by  the  wife  after  marriage,  shall  be  against 
husband  and  wife :  as  trover,  upon  a  conversion  by  the  act  of  the  feme  co- 
vert only.     1  Rol.  6. 1.  10.     R.  1  Leo.  312. 

An  action  upon  the  case  against  husband  and  wife  lies  for  retaining  his 
servant ;  for  the  reception  of  another's  servant  into  their  custody,  is  a  tort* 
Semb,  2  Lev.  63. 

So  an  action,  which  charges  the  husband  for  an  act  of  his  wife,  done  before 
coverture,  shall  be  against  both  :  as,  trover,  upon  a  conversion  by  the  wife 
before  marriage.     Co.  L.  35 1 .  b. 

Or,  detinue  for  goods  taken  by  the  wife  before  the  coverture.  Co.  L. 
35K  b. 

[*jSo,  debt  for  rent,  upon  a  lease  at  will  to  the  wife  dum  solom  Co.  L. 
55.  b. 

Or,  upon  a  lease  for  years,  where  the  rent  incurred  before  coverture. 
Mod.  Int.  162.  175.  . 

Hot  an  action  for  a  tort,  done  by  the  husband  and  wife  jointly,  shall  be 


CO  1*  When  the  husband  must  ht  joined *^~A  married  woman  cannot  be  >aed  without  her 
boifaADd,  even  in  the  character  of  agent  or  executrix  ;  and  even  when  sued  as  a  sole  tra« 
deriathe  courts  of  the  city  of  London.— S.  Unless  the  coverture  is  suspended.— 3.  Whsn 
ikt  «i/e  must  be  joined. — In  suing  for  causes  imposed  upon  the  wife  in  her  own  right,  wfailil 
'ia^Ie,  she  must  invariably  be  joined. — 4.  In  suits  or  liabilities  incurred  durhag  coverture  by 
^  wife  alone,  and  in  her  own  right,  she  must  be  joined. — 5.  Hence  she  must  be  sued  joint- 
ly with  her  husband  on  her  covenant  in  a  fine  levied  of  her  land. — 6.  And  for  beating  or 
s)aa4eriiig  another. — 7.  In  suing  on  liabilities  incurred  by  the  husband  and  wife,  she  must 
be  joined^  or  Ihe  husband  may  he  sued  alone,  according  as  the  joinder  of  a  common  person 
in  her  situation  would  be    required  or  might  be  dispensed  with.— 8.  Hence  she  may  be  sued 
with  her  husband  for  a  joint  battery  by  both,  or  he  may  be  sued  alone.— 9.  She  must  per- 
baps  be  sued  with  him  on  a  covenant  in  a  lease  made  by  or  to  them  jointly,  or  to  or  by 
herself  whilst  single. — 10.  And  the   same  may  be  said  in  suing  for  arrears  of  rent  reserved 
thereon It.  Or  for  wasting  the  tenement. — 1^.  So  they  must  be  sued  together  on  a  judg- 
ment recovered  against  them. — 13.  For  causes  m  aUeno  jure  the  wife  must  be  joined  as  a 
c»-defeDdant  in  a  suit  for  these,  since  she  alone  represents  the  estate  from  which  they  are 

due 14.  When  the  wife  may  be  joined^  or  the  husband  be  eued  a/one.— Vide  supra,  and 

note  that  she  may  be  sued  for  harbouring  the  servant  of  another.  2  Lev.  63. — 16.  When 
the  husband  must  be  sued  alone.— If  the  wife  has  joined  with  her  husband  in  a  simple  con- 
tiact  or  deed  not  annexed  to  real  property,  he  alone  must  be  sued  for  non-performance.— 
16.  He  alone  too  can  be  sued  aa  pernor  of  the  profits  for  the  arrears  of  a  rent-chaige  or  seclC| 
impoeed  upon  the  wife's  land.  r*^52]  r*253l 
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against  the  husband  alone  ;  for  the  whole  shall  be  intended  to  be  the  act  of 
the  husband  :  as,  trover  of  goods,  and  conversion  to  their  use.  R.  1  Rol, 
348,  I.  37.     R,  Pal.  343.     Vide  in  Pleader,  (2  A  2.) 

So  an  action  upon  an  assumpsit  bj  husband  and  wife,  against  both,  is  bad^ 
fov  quoad  the  wife,  the  promise  is  void.     Ps}*  313. 

Though  it  be  for  vestments  bought  bj  the  wife.     R.  4  Leo.  42. 

So  debt  lies  against  the  husband  alone,  for  rent  incurred  during  the  cover*^ 
ture,  upon  a  lease  to  the  wife  dum  sola*     Tho.  Ent.  1 17. 

Or,  upon  a  lease  which  the  wife  has  as  executrix,  or  administratrix.  Tho« 
Ent.  1 1 7. 

If  an  action  be  brought  by  or  against  husband  and  wifg,  where  it  ought  to 
be  by  or  against  the  husband  alone,  it  will  be  error  ;  or  it  may  be  moved  in 
arrest  of  judgment. 

So,  if  it  be  by  husband  and  wife,  for  a  matter  in  which  they  ought  tojoia, 
and  also  for  a  matter  for  which  the  husband  ought  to  sue  alone.  Vide  Aci 
tion,  (G.) 

So,  if  it  be  against  husband  and  wife,  for  a  battery  by  both,  and  the  bus* 
band  is  found  not  guilty,  the  action  fails  ;  for  the  husband  ought  to  be  joined 
only  for  conformity.  R.  Yel.  106.  Rf  Cont.  1  Vent.  93.  R.  ace.  1  BrownL 
209. 

But,  if  there  be  an  action  by  husbapd  and  wife,  for  a  battery  of  both, 
(which  would  be  bad,  for  the  wife  cannot  join  for  the  battery  of  her  husp 
band,)  and  as  to  the  husband,  the  defendant  is  found  not  guilty,  it  will  be 
good.  Per  Bridg.  Hard.  166.  R.  3  Vent.  29.  2  Cro.  665,  Vide  Ac<^ 
tion,  (G.) 

So,  if  the  damages  are  found  several  for  the  battery  of  the  husband,  and 
for  the  battery  of  the  wife,  and  the  husband  release  the  damages  for  his  own 
battery.     R.  1  Vent.  328. 

So,  if  there  be  an  actioq  by  husband  and  wife  for  a  battery  of  the  wife, 
and  taking  the  vestments  or  goods  of  the  husband  with  her,  and  the  defend-i 
i^nt  is  found  not  guilty  of  taking  tl^e  goods.  Cont.  1  Lev.  3.  Vide  Ac- 
tion, (G.) 

(Z)  WHAT  ACTIONS  THE   HUSBAND   SHALL  HAVE   BY   HIS 

SURVIVING. 

If  a  feme  covert  die,  and  the  husband  survive,  he  shall  have  an  action 
for  any  thing  incurred  during  the  coverture ;  as,  the  husband  shall  have 
debt  after  his  wife's  death,  for  rent  incurred  to  the  wife  during  coverture. 
1  Rol.  352.  1.  5. 

So,  if  the  wife  bad  a  manor,  the  husband,  after  her  death,  shall  have  debt 
for  a  relief,  which  fell  during  the  coverture.     1  Rol.  352.  1.  1 1. 

So  he  shall  a  ravishment,  or  an  ejectment  of  a  ward,  of  which  he  was 
pustedin  the  life  of  his  wife.     1   Rol.  352. 1.  8. 

So,  if  the  wife  has  judgment  Jwm  sola,  and  thereupon  the  husband  and 
vr\k  sue  out  a  scire  facias  and  have  judgment  but  before  execution  [*3the 
wife  dies,  the  husband,  who  survives,  sh^ll  have  a  scire  facias  upon  it.  R. 
1  Sal.  116.     Skin.  682, 

So  the  husband  alone  may  have  debt  upon  it.     3  Mod.  189. 

So,  by  the  st.  32  H.  8.  if  the  wife  has  a  rent-charge  for  life,  which  ta  in 
arrear  before,  and  after  the  coverture,  the  husband  surviving  shall  have  debt 
Jor  ail  the  arrears.     R.  \   And.  47. 

But,  if  husband  and  wife  recover  a  judgment  in  debt,  in  right  of  the  wife, 
as  executrix  to  A.  and  the  wife  dies  5  the  husband  shall  not  have  executton 
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nfon  this  jodgmeDt,  though  he  be  privy  ;  for  the  debt  belongs  to  ihe  snct 
ceeding  executor  or  administrator  of  A.    R.  1  RoJ.  889.  1.  10, 

(2  A.)  WHAT  THE  WIFE,  IF  SHE  SURVIVES. 

So,  if  husband  and  wife  recover  in  a  real  action,  in  right  of  the  wife,  and 
the  husband  dies,  the  wife  shall  have  execution,  and  not  the  executor  of  the 
husband* 

So,  if  the  J  recover  in  a  qtiare  impedit^  and  the  husband  dies,  the  wife  shall 
have  the  writ  to  the  bishop,  and  execution  for  the  damages.  ]  Rol.  889.  K 
50. 

So,  in  an  assise,  or  other  real  action,  if  the  husband  and  wife  recover, 
and  the  husband  dies ;  the  wife  shall  have  execution  for  the  damages,  as 
well  as  for  the  land.     1  Roi.  889. 1.  ult.  890. 1.  5. 

So,  after  a  judgment  by  husband  and  wife,  if  the  husband  dies,  the  wife 
sha/J  have  an  attaint.     1  Rol.  889.  1.  45. 

And  if  she  recovers,  she  shall  have  execution,  though  the  damages  were 
paid  by  the  husband.     1  Rol.  889.  1.  45. 

So  the  wife  surviving,  shall  have  trespass,  for  a  trespass  upon  her  land 
daring  the  coverture.     R.  Pal.  313. 

Or,  for  a  trespass,  part  in  the  liie  of  the  husband,  part  afterwards.  R« 
Fal.  313, 

(2  B.)  WHAT  ACTIONS  SHALL   BE  AGAINST  THE  HUSBAND, 

IF  HE  SURVIVES. 

If  a  woman,  lessee  for  life,  takes  husband,  and  dies,  the  husband  shall  be 
charged  for  rent  incurred  during  the  coverture ;  for  he  takes  the  profits  of 
flie  land,  out  of  which  the  rent  issues.     1  Rol.  351.  1.  35. 

So,  for  rent  incurred  during  the  coverture,  upon  a  lease  for  yearp*  R. 
Ray.  6.     1  Lev.  25. 

So,  if  the  husband,  after  the  death  of  his  wife,  undertakes  to  pay  for  goods 
*old  to  her  as  a  feme  sole  trader,  he  shall  be  charged  ;  for  he  is  entitled  to 
administration  to  her.     R.  Cont.  Sho.  1 84. 

So,  if  the  husband  and  wife,  upon  payment  of  a  sum  in  gross,  undertake 
to  discharge  an  annuity  to  the  wife,  and  the  wife  die,  an  assumpsit  lies  upon 
^is  promise  against  the  husband  surviving.     R.  Pal.  312,  313. 

If  there  be  judgment  against  husband  and  wife  upon  a  bond  of  the  wife, 
who  dies  before  execution ;  the  husband  shall  be  charged.  Agr.  1  Sid* 
337.    Lut.  671. 

[*lSo,  if  there  be  judgment  against  an  husband  and  wife  executrix,  or  ad- 
ministratrix, upon  a  devastavit  during  the  coverture,  and  the  wife  dies,  the 
husband  shall  be  charged.     Cro.  Car.  519.     R.  1  Sid.  337. 

If  there  be  judgment  against  the  wife  dum  sola,  and  a  scire  facias  ujpon  it 
against  husband  and  wife,  and  judgment,  but  before  execution  the  wife  dies, 
yet  a  scire  facias  afterwards  lies  against  the  husband  who  survives.  R.  3 
Mod.  186.     1  Sal.  116.     Lut,  671.     Carth.  30. 

(2  C.)  WHAT  NOT. 

But  the  husband  shall  not  be  charged  after  the  death  of  his  wife,  for  a  debt 

[*255] 
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dae  fi-om  the  wife  before  coverture  {g)\  for  it  was  only  in  action.     1  RoK 

351.  1.  40.  (h) 

So,  though  there  was  judgment  against  a  woman  dum  sola,  who  afterwards 
takes  husband,  and  dies,  the  husband  shall  not  be  chaiiged  upon  this  judg- 
ment.    Agr.  3  Mod.  186. 

So,  if  there  be  judgment  against  an  husband  and  wife,  as  executrix,  tU  de 
bonis  testatoris^  and  upon  a  Jieri  facias  thereupon  the  sherifi  returns  a  de* 
vastavity  and  the  wife  dies  before  judgment  against  them  de  bonis  proprtis,  the 
husband  shall  not  be  charged.    Dub.  1  Rol.  351.  1.  ult.  Semb.  3  Mod.  189. 

So,  if  a  feme  executrix,  or  administratrix,  takes  husband,  and  they  commit 
a  devastavit^  but  the  wife  dies  before  judgment  against  them,  the  husband 
shall  not  be  charged.  Cro.  Car.  519.  2  Yer.  118.  Vide  Chancery,  (9 
M.  8.)  . 

So,  if  the  husband  of  a  lessee  for  life  does  waste,  and  the  wife  dies  before 
a  recovery  against  them,  the  husband  shall  not  be  chained.  1  Rol.  351.  1. 
41.  D.  Lut.  674. 

So,  if  there  be  jud^nent  against  husband  and  wife  as  executrix,  and  the 
wife  dies,  debt  does  not  lie  against  the  husband  upon  a  su^estion,  that  he 
converted  the  goods  of  the  testator  to  his  own  proper  use.     R.  Lut.  674. 

So,  if  there  be  a  decree  in  equity  against  an  nusband  and  wife  executrix, 
to  be  paid  out  of  the  assets  of  tne  testator,  and  the  wife  dies,  there  shall  be 
no  execution  against  the  husband,  without  reviving  against  the  administra- 
tor  de  bonis  non,  <^c.     2  Ver.  195. 

(2  D.)  PLEADING  BY  HUSBAND  AND  WIFE. 

• 

How  husband  and  wife  ought  to  plead  in  an  action  by,  or  agpiost  them* 
Vide  in  Pleader,  (2  A  1,  &c.) 

If  husband  and  wife  are  seized,  they  ought  to  plead,  that  they  are  both 
seised  in  jure  uxoris,  and  not,  that  the  husband  is  seised,  (z)  Vide  Plead- 
er, (2  A.  1.) 

[*JWhen  coverture  shall  be  pleaded  in  abatement.  Vide  Abate- 
ment, (E6.  11 F  2.  7.) 

As  TO  SUITS,  AND  OTHER  MATTERS  IN  EQUITY.  Vide  ChANCERY,  (2 
M  1 ,  &LC.—3  Z  I ,  &C.) 

Appearance  in  actions  against  husband  and  wife.  Vide  Pleader, 
(B  4.) 

Receipt  of  the  wife,  in  default  op  the  husband.  Vide  Receipt, 
(A  3.—B  1.)  Vide  also  Bankrupt,  (D  7.  11.) 

BARRETRY. 

(A)  BARRETOR ;  WHO  SHALL  BE.  p.  256- 

(B)  WHO  NOT.  p.  256. 


(g)  But  the  wife,  if  she  sunriTe,  may.     1  Camp.  189. 

(A)  1.  Nor  where  a  woman  indebted  dum  tola  marries,  arifl  brings  a  portion  to  her  hus- 
band, and  dies,  will  equity  help  <be  creditor  against  the  husband  to  the  value  of  what  he 
received  with  lier.  3  P.  Wms.  409.  C.  T.  T.  173.  2Eq.  Ca.  Abr.  134.  pi.  5.-2.  Tbouah 
ber  outstanding  cboses  in  action  will  be  assets.  3  P.  Wms.  411 3.  Unless  they  were  ex- 
pressly secured  to  the  husband  by  settlement  made  on  adequate  consideration.     9  Ves.  87. 

(0  in  covenant  by  tlie  husband  of  tenant  in  fee,  he  must  declare  on  a  seiflin  in  their  de  < 
mesne  as  of  fee  in  himself  and  his  wife,  in  right  Qf  his  wife.    Doagl.  329. 
[*256] 
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(C)  INDICTMEMT  FOR  BARRETRY.  p.  256. 

(A)  BARRETOR  ;  WHO  SHALL  BE. 

A  commoii  barretor  is  a  comman  quarreller  in  his  own  cause.  R.  8  Co« 
36.  b. 

So,  a  common  exciter  or  maintainer  of  quarrels,  or  suits  in  courts.  Co. 
L.  368.  a. 

Whether  they  are  courts  of  record  or  not  of  record.    Co.  L.  368.  a. 

Or  in  the  country  ;  as  if  he  move,  or  maintain  affrays,  &c.  in  his  own 
cfttse,  or  between  others.     Co.  L.  368.  a.     R.  8  Co.  36.b. 

If  by  force  or  craft  he  gain  the  possession  of  the  lands  or  goods  in  contro- 
Teny.    R.  8  Co.  36.  b.     Co.  L.  368.  a. 

If  he  maliciously  purchase  a  supplicavit  for  the  peace,  to  enforce  a  com- 
position.   8  Co.  37.  b. 

If  be  iorent  or  disperse  false  rumours,  whereby  discord  arises.  R.  8  Co«^ 
36.  b.    Co.  L.  368.  b. 

If  a  roan  commit  common  barretry,  he  shall  not  be  excused,  because  he 
is  a  common  solicitor.     R.  1  Rol.  SS^  1.  25. 

Of  that  he  is  a  counsellor  at  law.     3  Mod.  98. 

(B)  WHO  NOT. 

But  it  will  not  be  barretry,  if  a  man  prosecutes  an  infinite  number  of  his 
own  suits  against  others;  for,  if  he  has  no  cause  of  action,  he  shall  pay 
costs.    R.  1  RoK  355.  1.  20. 

So  it  is  not  barretry,  if  a  man  solicit  suits  without  causa,  if  he  did  not 
know,  that  there  was  no  cause  of  action.     Per.  C.  J.  3  Mod.  97. 

If  he  spends  money  in  the  lawful  suits  of  another.     3  Mod.  98. 

(C)  INDICTMENT  FOR  BARRETRY. 

By  the  st.  34  Ed.  3.  1  •  and  2  R.  2.  7.  justices  of  peace  have  authority  to 
restrain  barretors.     Vide  Justices  of  Peace,(B  29.) 

I  *]ADd  that,  without  any  special  commission  of  oyer  and  terminer.  R« 
2  Cro.  32.     Yel.  46. 

And  therefore  an  indictment  for  barretry  will  be  good,  coram  justiciarios 
aipacemj  without  saying,  rucnon  diversas  felanias  auditndP^  &c.  R.  2  Cro. 
32.    Yel.  46.     R.  cont.  2  Rol.  151. 

So  an  indictment  contra  formam  statuti,  though  the  statute  of  34  Ed.  3. 
does  not  make  the  oflence,  but  directs  the  punishment.  R.  Cro.  El.  148. 
R.  Cro.  Car.  340. 

The  indictment  shall  say,  commimis  harrectator.     1  Sid.  282. 

For  communis  vicinorum  oppressor  is  not  good.  R.  1  Sid.  282.  R.  1 
Lev.  299. 

Nor  communis  deceptor*     R.  Mod.  Ca.  31 1. 

So  it  must  shew  the  place  where  he  was  a  barretor.  R.  Lat.  194.  R. 
Pal.  450. 

Bat  the  indictment  need  not  shew  in  what  instances  (g)  he  is  a  barretor. 
R.  2  Cro.  527. 

Vide  Maintenance. 

(l)  Tboagh  a  general  indictment  for'barretry  is  good,  jet  the  prosecutor  mast  give  the 
defendant  notice,  before  trial,  of  the  particular  instances  meant  to  be  proved  ;  so  that  the 
^Bconrenieace  of  a  g«nend  ohaige  U  obyiated.     I T.  R»  754. 

*  [*257J 
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BASTARD. 

(A)  WHO  SHALL  Bfi.  p.  257. 

(B)  WHO  NOT.  p.  259. 

(C)  THE  WRIT  DE  VEJfTRE  IMSPICIEJ^DO.  p.  360. 

(D)  BASTARDY. 

(D  1.)  When  it  shall  be  pleaded,  p.  260. 
(D  2.)  How  tried,  p.  260. 

(E)  WHEN  A  BASTARD  SHALL  TAKE  AN  ESTATE,  AND  WHEN 

NOT.  p.  262. 

(F)  WHEN  THE  POSSESSION  OF  THE  BASTARD  JE/GJVE  B1ND9 

THE  MULIER.  p.  263. 

(G)  WHEN  A  BASTARD  SHALL  BE  MAINTAINED. 

(G  1.)  By  the  parish,  p.  264. 

(G  2.)  By  order  of  justices  of  peace,  p.  265. 

(G  3.)  What  shall  be  a  good  order,  p.  266. 

(A)  WHO  SHALL  BE. 

A  bastard  is  every  one  bom  oat  of  lawful  matrimony.     Co.  L.  244.  a* 

Though  matrimony  be  afterwards  solemnized  between  the  parties ;  [*Jfor 
in  such  ckse  he  is  a  bastard  by  the  common  law,  though  he  be  a  mulier  by 
the  civil  law.     1  Rol.  357. 1.  47.  50.  359.  1.  30.  37. 

So,  if  a  man  marry  a  second  wife,  the  first  being  alive,  the  issue  between: 
them  will  be  bastards ;  because  the  second  marriage  is  void.  1  Rol.  357. 
1.40. 

So,  if  a  man  marry,  and  be  afterwards  divorced  a  vinculo^  the  issue  be« 
tween  them  bom  before  or  after  the  divorce,  will  be  bastards.  1  Rol.  369. 
1.  35.  360.  G.    Vide  Baron  and  Feme,  (C  1,  &c.) 

So,  if  a  man  marry,  who  has  an  apparent  impossibility  of  procreation, 
and  his  wife  have  a  child,  it  will  be  a  bastard ;  as,  if  the  husband  was  an 
eunuch.     1  Rol.  358.  1.  5. 

Ifthehusband  was  but  seven  or  eight  years  old.  Co.  L.  244.  a.  1  RoL 
359.  1.  1  to  10. 

If  the  husband  was  not  (A)  within  the  four  seas  for  such  time  (t)  as  that  it 
may  be  his  issue.  1  Rol.  358. 1.  40  to  50.  Sal.  122.  R.  Sal.  484.  5  Mod. 
420. 

-So,  if  the  husband  and  wife  are  divorced  a  mtYisa  <Jr  thoro^  and  the  wife, 
during  the  separation,   has  a  child,  it  will  be  a  bastard,   unless  mutual  ac* 


(/O  Vide  infra.  (B.) 

(r  If  the  husband  be  prored  beyond  seas  until  withm  a  fortnight  of  bis  'wife's  delivery, 
the  child  is  a  bastard  ;  absence  during  the  entire  period  of  pregnancy  being  immaierial^ 
-where  the  circumstances  of  the  case  demonstrate  a  natural  impossibility  that  the  husband 
c«in  be  the  faUier.    8  Cast,  193.     12  £ast,  5&0. 
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cess  (A:)  be  proved  (I) ;  for  obedience  to  the  sentence  shall  be  intended.    R, 
1  Sal.  1 23. 

So,  if  there  be  a  separation  bj  consent,  and  the  jury  find,  that  thef6  was 
no  access  between  the  husband  and  wifb,  the  issue  bom  will  be  a  bastard, 
though  prima  facie  access  shall  be  intended,  'till  the  contrary  be  found  by 
verdict.     1  Sal.  123. 

So,  if  a  child  be  born  so  long  after  the  death  of  the  husband,  that  it  cati- 
Dotbe  his  issue,  it  will  be  a  bastard.  1  Rol.  356.  U  10.  40;  Vide  post, 
(B.) 

{ It  seems,  that  the  solemnization  of  the  marriage  ceremony  is  not  indiA- 
pensible  to  legitimate  the  issue.  Thiis,  where  the  father  and  mother  had 
consented  and  agreed  to  be  husband  and  wife,  and  had  cohabited  and  copu- 
lated as  such,  before  the  birth  of  the  issue,  the  issue  was  held  to  be  legiti- 
mate.   Cheseldine^s  Les.  r.  Brewer,  1  Har.  &  M'Hen.  153.  \ 

t*3(B)  WHO  NOT. 

But,  generally,  a  child  born  within  matrimoiiy(m),  is  liot  a  bastard,  if  th^ 
husband  was  within  the  four  seas.     Co.  L.  244.  a.  (n) 

Though  it  was  born  within  a  teeek,  or  a  day  after  marriage.  Co.  L.  $44^ 
a.     I  Rol.  358. 1.  10.  359.  1.  45. 

Though  the  wife  was  big  with  child  by  A.  and  marries  B.  and  then  th^ 
ehild  is  bom  j     1  Rol.  358. 1.  20. 

Thou^  the  wife  elope,  and  cohabit  with  a  stranger  in  adultery,  if  bet 
husband  be  within  the  four  seas.     1  Rol.  358. 1.  25.  30.  359.  I.  52.' 

Thoughtbe  wife  cohabit  in  another  country,  and  there  take  a  second  hua« 
band,  and  have  a  child  by  him,  it  is  not  a  bastard,  but  it  shall  be  the  chil4 
of  the  first  husband  by  intendment  of  law.     1  Rol.  358.  1.  35. 

Though  the  wife  was  precontracted,  or  within  the  degrees  of  coui^ 
sanguinity  or  affinity,  if  she  be  not  afterwards  divorced.  1  RoL  357.  L 
42.45. 

And  after  the  death  of  the  parties(o)j   the  marriage  cannot  be  drawn  16 

{k)  1.  The  child  of  a  married  woman  may  be  proTed  a  bastard  by  other  evidence  thaft 
4i^  of  the  hnflbamd^s  non-access.'  4  T.  R.  356. — 2.  And  even  where  aiccess  must  be  pre- 
•UDMd,  yet  legitioMcy  is  not  therefore  necessary  to  be  inferred,  since  evidence  may  be  give^ 
of  the  husband^s  inability  to  beget  children.  Sfra.  MO— ~3.  Where  however  it  is  found 
that  the  husband  had  no  access,  there  is  no  presumption  of  legitimacy.  Str.  51.-^.  So 
proof  of  non-access  until  such  a  time  before  the  birth  as  that  in  the  ordinary  course  of  nature 
^w  iatber  could  not  have  begot  the-clnld,  is  sufficient.  8  East,  193.-— 5.  And  evidence  that 
tile  husband  abandoned  his  wife,  that  she  went  to  live  with  another  man,  whose  name  she 
took,  as  did  the  child  likewise,  was  held  presumptivo  proof  of  non-access,  though  it  was  not 
*hewD  where  the  husband  was  all  the  time.  4  T.  H.  3S6 — -{  6.  The  issue  of  a  woman 
whose  husband  has  been  absent  for  seven  years,  thoo^  there  be  no  evidence  of  his  bein|[ 
aliTs  at  that  time,  is  a  bastard.     Hall  v.  Commonwealth,  Hardin,  479. 

What  circumstances  are  sufficient  to  render  issue  bom  in  lawful  wedlock,  illegitimate. 
Comaaonwealth  v.  Shepherd,  6  Bion.  283.  Commonwealth  v,  Strieker,  1  Browne,  Appz. 
ilrii.}- 

(0  1.  The  sole  evidence  of  the  mother,  a  married  woman,  shall  not  be  received  to  bai- 
^rdise  her  child.  B*  K.  H.  79.  1  Wils.  340.-».2.  But  she  miiy  prove  Ihe  crimioal  com- 
manicatiou  ;  and  if  the  want  of  access  is  proved  by  other  witnesses,  that  will  be  sofficient; 
Ibid. 

(m)  During  the  lives  of  husband  and  wife,  be  they  never  so  old,  the  law  will  proiiuae  the 
possibility  of  isBoe  ;  and  by  the  same  reason,  posthumous  issue.     2M.  &  S.  67. 

(m)  But  now  the  rule  is  settled,  that  if  it  bo  shewn  that  there  has  been  no  access,  the 
i«ae  are  bastards,  though  the  husband  was  within  the  four  s6as.  Str.  925.  1076.  B.  R* 
H.  379.     13  Ves.  68. 

(•)  1.  General  declarations,  or  the  answer  of  a  parent  in  chancery,  are  good  evidence, 
tfier  the  parent's  death,  to  prove  that  a  child  was  born  before  marriage,  but  not  to  Pfoy^' 
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question  to  bastardise  the  issue*  1  RoL  360.  H.  Vide  Baron  and  Feme^ 
(C  6.) 

So,  if  a  man  have  a  child  by  a  second  wife,  though  he  was  divorced  from  his 
first  for  impotence,  the  child  shall  not  be  a  bastard ;  for  he  may  be  habilis 
fy  irihcAilis  divsrsis  temporAus*     Vide  Baron  and  Feme,  (C  3.) 

Though  the  divorce  was  propter  perpeiuam  impotentianu  R*  Mo.  227. 
unless  the  divorce  be  annulled  by  sentence  in  the  life  of  the  parties.  1  And. 
185.     2  Leo.  169. 

So  a  posthumous  child  shall  not  be  a  bastard,  if  he  be  bom  within  40 
weeks  after  the  death  of  the  husband.     Co.  L.  123.  b.    Pal.  9.    Godb.  281. 

So,  if  it  be  born  within  a  few  days  after  the  40  weeks,  if  it  can  be  proved, 
by  circumstances,  to  be  the  issue  of  the  husband  ;  for  the  law  does  not 
appoint  any  certain  time  for  the  birth  of  a  c^ld.  R.  1  Rol.  356. 1.  10.  2 
Cro.  541.     Pal.  9.  (/>) 

So  if  the  wife  marry  a  second  husband,  presently  after  the  death  of  her 
first,  it  may  be  the  child  of  the  one,  or  the  other,  according  to  the  circum- 
stances of  the  case.     Co.  L.  8.     1  Rol.  357.  J.  30.     Pal.  10. 

If  born  above  40  weeks  after  the  death  of  the  first  husband,  it  shall  be  the 
child  of  the  second  husband.     Pal.  10. 

[*llf  within  seven  months  after  the  death  of  the  first  husband,  it  shall  be 
the  child  of  the  first  husband. 

(C)  THE  WRIT  DE  VEKTRE  INSPICIEJ^DO. 

If  there  be  a  question,  whether  a  woman  be  enseint  at  the  death  of  her 
busband,  the  true  heir,  to  whom  the  land  descends,  may  have  a  writ  de  ven* 
ire  inspiciendo.     Reg.  227.  a.     Co.  L.  8.  b. 

And  to  obtain  it,  he  shall  make  a  suggestion  in  chancery.     Mo.  523. 

The  writ  commands  the  sheriff  to  impannel  a  jury  of  women,  to  search 
whether  she  be  ensexnU     Mo.  523.     Cro.  El.  566.     Reg.  227.  a. 

If  the  twelve  women  give  a  verdict,  and  return,  that  the  woman  is  enseintj 
another  writ  shall  go,  commanding,  that  she  be  safely  kept,  &<:.  and  duly 
inspected  by  the  women  ^  who  must  be  present  at  her  delivery.  Cro.  El. 
566. 

But  an  heir  apparent  shall  not  have  a  writ  dt  ventre  inspiciendo.  Co. 
L.  8.  b. 

And  if  the  woman  marry  after  *he  death  of  her  husband,  she  shall  not  be 
taken  out  of  the  custody  of  the  second  husband,  if  he  gives  a  recognizance, 
ttiat  he  shall  not  be  removed,  aad  that  some  of  the  women  shall  daily  in- 
spect her.     2  Cro.  686. 

(D)  BASTARDY. 
(D.  1.)  When  it  shaU  be  pleaded. 

In  a  real  action,  where  the  demandant  makes  title  as  heir  ;  as,  in  aiel, 
cosinage,  ire.  the  tenant  may  plead,  tnat  the  demandant  is  a  bastard,  ccuer- 
ally.     Rast.  29.  b.  ^ 

So  in  a  writ  of  entry.     Rast.  279.  b. 


that  a  child  born  in  wedlock  U  a  bastard.  Cowp.  591  — 2.  And  the  examination  of  a  single 
woman  before  a  magistrate,  under  SG-io.  2.  c.  31.  will  be  evidence,  after  the  woman's 
death,  a^inst  the  reputed  father,  on  his  appearance  at  the  session  to  abide  the  order  of  tho 
court,  according  to  his  recognizaace*    5  T.  R.  373. 

(v)  Vide  Co.  Litt  1«3.  b.  a. 
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So  he  may  saj,  tbat  such  a  oae,  through  whom  fho  demandant  claims,  ia 
a  bastard.     Rast.  105*  a. 

So  where  the  defendant  makes  title  as  heir,  the  plaintiff  may,  bj  hi/s  re* 
plicatioi^  say,  that  the  defendant  is  a  bastard.     Rast.  314*  b.  31 5.  a* 

So  the  defendant  may  plead  bastardy  specially  ;  as,  that  he  was  bom 
before  espousals,  and  so  a  bastard.     2  RoL  586.  1.  20. 

Or,  that  he  was  born  of  a  second  wife,  Uving  the  first.     2  Rol.  686.  1.  8. 

So  that  there  was  a  divorce  a  vinculo^  and  so  he  is  a  bastard.  2  RoL 
586. 1.  37. 

To  bastardy  pleaded,  the  plaintiff  may  reply,  that  he  is  legitimate,  and 
not  a  bastard.     Rast.  29.  b. 

(D  2.)  How  tried. 

Special  bastardy  shall  be  tried  by  the  country.  2  Rol.  584. 1.  35.  586. 
1.  7.  20.     3  Leo.  1 1 . 

So  general  bastardy,  where  it  is  not  directly  in  issue.  2  Rol.  584.  i.  31. 
35.  37.     Vide  certificate,  (A.  2.) 

Or  if  it  be  alleged  in  a  dead  person,  or  a  stranger  to  the  action  ;  for  it  is 
not  reasonable,  that  a  man,  not  a  party,  should  be  concluded  by  a  peremp- 
tory trial.     2  Rot.  584.  1.  25.  30.     3  Leo.  11. 

[^3^0  if  it  be  alleged  in  an  iufant  plaintiff,  or  defendant.     2  Rol.  584.  K 

38.  47.     586.  I.  40. 

If  it  be  pleaded  in  abatement.     2  Rol.  588. 1.  12. 
So  in  an  action  for  slandering  him  with  the  name  of  bastard  if  the  defen- 
dant jastifies,  it  shall  be  tried  by  the  country.     2  Rol.  586.  1.  25.     Hob. 
179. 

But  regularly,  general  bastardy  shall  be  tried  by  the  certificate  of  the  or- 
dinary.    2  Rol.  586.  1.  5.  12.     1  Rol.  361.  1.  30.     Vide  Certificate,  (A  1.) 

In  a  personal  plea,  as  well  as  in  a  real.  2  Rol.  586.  1.  30.  1  Rol.  361* 
1.  45. 

If  issue  be  joined  upon  bastardy,  before  a  writ  to  the  bishop  for  trial, 
proclamation  shall  be  made  in  the  same  court.     1  Rol.  361. 1.  35.     Rast. 

39.  b.     By  the  stat.  ^  H.  6.  1 1. 

And  afterwards  the  issue  shall  be  certified  into  the  chancery,  where  pro- 
clamation shall  be  made  once  in  every  month  for  three  months,  whereby  all 
Ersons  may  have  notice  to  attend  the  bishop.  By  the  st.  9  H.  6.  11. 
Lst  29.  b.     1  Rol.  361.  1.  35. 

And  by  the  same  statute,  the  chancellor  shall  certify  the  same  court  of 
such  proclamations  in  chancery  made,  and  thereupon  a  proclamation  shall 
be  made  dt  novo  in  the  same  court.     Rast.  29.  b.  1  Rol.  361. 1.  39. 

And  then  a  writ  shall  be  directed  to  the  bishop  to  certify  bastard  or  not. 
1  Rol.  361. 1.  31.     Rast.  105.  b. 

The  bishop  cannot  make  a  certificate  of  bastardy,  but  upon  the  king's  writ 
to  him  directed.     1  Rol.  361 .  1.  31.     Vide  Certificate,  (A  5.) 

And  upon  issue  joined,  and  transmitted  to  him.     1  Rol.  361.  1.  41. 

The  bishop  returns  the  writ  with  his  certificate.  2  Rol.  592.  1.  20.  Rast* 
103.  b. 

The  certificate  ought  to  be  positive.     Vide  Pleader,  (2  Y  10.) 

Yet,  if  he  certifies,  that  he  is  a  bastard,  proui  per  inquisitionem  nobis  con* 
Stat,  it  is  sufficient.     2  Rol.  591.  1.  47.     Rast.  1Q5.  b. 

That  be  was  born  in  lawful  espousals  ;  though  he  does  not  say  expressly^ 
Aat  he  was  a  mu/ter.     3  Rol.  591. 1.  30.  40. 
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So,  if  he  sajs,  that  he  was  a  bastard ;  though  he  afterwards  adds  mattePf 
which  shews  him  to  be  a  mulier.     R.  2  Rol.  592.  K  35. 

The  certificate  must  be  under  the  seal  of  the  ordinary,  and  not  of  his 
commissary.     1  Roh  361.  ).  52. 

And  if  it  be  in  vacation,  ander  the  seal  of  the  guardian  of  the  spiritual- 
ties.    2  Roh  ^92.  K  23. 

And  the  guardian  cannot  delegate  the  authority  to  another.  R.  2  Rol. 
592. 1.  25. 

The  certificate  of  the  ordinary,  in  case  of  bastardy^  is  final.  1  Rol.  362.  M« 

And  if  thi^  ordinary  certify  a  man,  who  is  a  party  to  the  issue  to  be  a  bas- 
tard, and  there  be  judgment  given  upon  it,  it  shall  be  peremptory  to  him  low 
ever.     1  Rol.  362.  1.  20. 

And  he  can  never  have  a  writ  to  certify  it  again. 

Though  it  be  in  a  personal,  as  well  as  in  a  real  action.     1  RoL  362.  !•  25. 

But  a  certificate,  that  he  is  a  mtUier^  is  not  peremptory  ;  for  he  may  be 
ii  bastard  by  the  common  law,  though  he  be  a  mulier  by  the  civil  law.  1 
Rol.  362.  1.  5. 

•    [*]So,  if  he  be  certified  to  be  a  bastard,  it  is  not  peremptory,  unless  judg- 
ment be  afterwards  given.     1  Rol.  362.  1.  33. 

Or,  if  the  plaintiff  afterwards  be  nonsuited.     1  RoU  362. 1.  85. 

Otherwise,  if  the  writ  abates  by  the  death  of  him  who  is  found  bastard. 
1  Rol.  362.  1.  38. 

So,  if  a  stranger  be  found  a  bastard  by  the  country,  it  ip  not  peremptory. 
1  Rol.  362.  1.  13. 

Bastardy  may  be  tried  by  the  coi^ntry,  after  the  death  of  the  bastard. 

So,  after  the  death  of  the  father  and  mother,  though  they  cohabited  a^ 
husband  and  wife  in  their  lifetime  ;  for  the  rule,  that  none  shall  be  bastar- 
dised after  his  death,  extends  only  to  the  case  of  bastard  eigne  et  mulier  /?«- 
^sne.     R.  1  Sal.  1 20.     3  Lev.  410. 

(E)   WHEN   A   BASTARD    SHALL    TAKE   AN  ESTATE,  AND 

WHEN  NOT. 

A  bastard  is  nullius  filius.     Co.  L*  133.  a.  (9) 

And  therefore,  if  land  be  limited  to  the  use  of  a  man  for  lif^,  and  after^ 
Wrards  to  the  eldest  son  (r)  of  B.  A  bastard  of  B.,  though  he  be  the  eldest 
^on,  shall  not  take  the  remainder.     Vide  Co.  L.  3.  b. 

So,  if  it  be  limited  tp  the  eldest  issue  of  B.  upon  the  l^ody  of  C.  begot- 
ien.     Co.  L.  3.  b.     2  Rol.  44. 1.  5. 

Or,  to  the  eldest  issue  male  of  B.  upf  p  the  body  pf  C,  be  it  legitimate 
or  illegitimate.     Co.  L.  3.  b.  . 

Or,  to  the  eldest  issue  male  of  B.  upon  the  body  of  C,  legitimate  or  ille- 
gitimate, so  that  it  be  reputed  the  eldest  issue  of  B.  upon  the  body  of  C, 
lor  he  cannot  havjB  a  name  by  reputation  at  his  birth  ;  and  if  he  does  not 
t  ike  it  at  his  birtK,  he  never  shall  take  it ;  and  therefore,  a  bastard  cannot 
lake  a  remainder,  limited  before  his  birth.  Co.  L.  3.  b.  Cro.  El.  510., 
qpnt.  in  the  same  case,  2  Rol.  43.  1.  45.     Mo.  430.  («) 

iq)  Bnt  this  rule  holds  only  wiOi  respect  to  inheritance.  In  aU  other  respects  the  rela- 
tion of  parent  and  child' subsists  between  him  and  his  parents  ;  therefore  bastards  are  with- 
in the  marriage  act,  as  well  because  the  policy  of  the  act  requires  that  they  should  be,  as 
tpon  this  account.     I T.  R.  06.     Dongl.  548.  ^  .       * 

V\  i^f  yrofd  ehxldrtn^  legally  coi^stnied,  is  confined  to  legitimate  children.    7  Vei.  45$. 
U)  Vide  Co.  Litt.  3.  b*  n* 
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When  the  possession  of  the  bastard  eigne  binds  the  mulier.  Q4§ 

Though  B.  and  C.  intermarry  after  the  bastard  bom,  whereby  he  is  a 
mulier  by  the  civil  law.     Co.  L.  3.  b. 

So,  if  there  be  a  grant  to  A.  the  son  of  B.,  and  A.  is  a  bastard,  it  will  be 
Toid.    2  Rol.  43. 1.  40. 

So  a  haatard  shall  never  take  by  descent.     Vide  Descent,  (C  1 2.) 

So,  if  a  man  covenant  to  stand  seized  to  the  use  of  his  bastard  son,  it 
wiH  be  void,  without  an  express  consideration  ;  for  the  bastard  is  not  his 
80Q,  but  a  stranger.     R.  Dy.  374.  b.  Co.   L.  123.  a.     2  Rol.  785.  1.  25. 

Though  it  says,  in  consideration  of  love  to  B.  his  reputed  son.  R.  2 
Rd.  785. 1.  30. 

So,  if  the  father  had  conveyed  lands '  in  chivalry  to  his  bastard,  it  was  not 
void  for  the  third  part,  within  the  statute  32  H.  8.  l.fora  [*]bastardi8 
not  the  son  or  child  of  any  one.  R.  Dy.  296.  b.  313.  b.  345.  a.  Co.  L. 
nz.  b.  78.  a.  (0 

But  when  (ti)  a  bastard  has  obtained  a  name  by  reputation,  he  may  take, 
hy  purchase,  an  estate  granted  to  him  by  his  name  of  reputation.  Co.  L* 
3.  b.  (x) 

And  therefore  if  an  estate  be  granted,  or  a  remainder  limited  to  the  son  or 
issue  of  A.,  the  bastard  shall  take,  when  he  is  reputed  by  such  name.  Co. 
L.  3.  b.  2  Rol.  44.  K  5.  10.     Adm.  1   Sid.  194. 

So  if  the  mother  devise  goods  to  all  her  children,  a  bastard  child  shall 
lake.    Mo.  10. 

So  if  the  father  do  so  ;  for  he  may  take  by  devise,  though  not  by  grant. 
Q.  Mo.  10.       {  Vide  Rice  r.  Efford,  3  Hen.  &  Munf.  225.  \ 

A  bastard  may  purchase  to  him  and  his  heirs  generally,  though  he  cao 
(ave  no  heir,  but  the  issue  of  his  body.     Co.  L.  3.  b. 

(F)  WHEN  THE  POSSESSION  OF  THE  BASTARD  EIGJiE  BINDS 

THE  MULIER. 

So,  if  a  bastard  eigne  who  is  a  mulier  by  the  spiritual  law,  enters  after  the 
death  of  his  father,  and  continues  in  possession  for  his  whole  life,  without 
iaterraption,  and  dies  seized,  and  his  son  enters  ;  by  such  descent  the  mulier 
puisne  shall  be  bound  for  evfer-  Co.  L.  244. 
'  So,if  themu/ier  enter  upon  the  bastard,  who  afterwards  recovers  against 
file  rmdier  in  an  assise,  and  dies  seised ;  for  by  the  recovery  the  interruption 
was  voided.     Co.  L.  245.  b. 

So,  if  the  bastard  die  seized,  and  the  mulier  puisne  enter  before  the  heir  of 
the  Imstard ;  for  the  descent  binds  him,  not  the  entry  of  the  heir.  Co.  L. 
244. a. 

Iftbe  bastard  die  seiaed,  and  his  wife  is  aft4Brwards  endowed.  Co.  L. 
244.  a. 

So,  if  the  bastard  eigne  enter  into  religion.     Co.  L.  244.  a. 

Though  the  descent  was  of  services,  reversion,  &p.     Co.  L.  244.  a. 

(0  ^utgrcy  whether  under  a  provision,  if  the  party  should  have  an  illegitimate  son,  gene« 
f^liy  for  such  son,  one  in  existence  at  the  time  may  take.    9  Ves.  357. 

(tf)  1.  But  not  before.  *  1  V.  &  B.  452.-2.  Which  is  the  reason  why  a  natural  son  can- 
not take  by  a  prospective  bequest  made  before  its  birth.  17  Ves.  531.  18  Ves.  288.— 
3.  And  under  a  bequest  to  ^*  such  child  or  children,  if  more  than  one,  as  A.  may  happen  to 
^pregnant  with  f>y  me,''^  a  natural  child,  of  which  she  was  then  pregnant,  cannot  t^ke. 
n  Ves.  528. — 4.  Though  a  bequest  to  the  natural  child  of  which  a  woman  was  enseint, 
^itlioQt  reference  to  any  person  as  the  father,  would  probably  be  good,  haying  no  nncer- 
™ty.    Ibid. 

('}  1  Ves.  k  Bea.  466. 

'  [*263] 
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Though  the  mulier  was  difeme  covert.     Co.  L.  244,  a. 
Though  the  mulier  puisne  was  an  infant  at  the  time  of  the   descent.     Co# 
L*  244.  a.     Dub.  PI.  Com.  372.  a. 

Or  die  his  wife  privement  enseintj  and  then  the  bastard  dies  seized.     Co. 

L.  244.  a. 

So,  if  the  bastard  eigne  and  mulier  puisne  enter  as  parceners,  and  the  bas- 
tard sister  dies  seised.     Co.  L.  244.  a. 

But  if  a  bastard,  who  is  not  a  mulier  by  the  spiritual  law,  enter,  his  djing 
seized,  and  a  descent,  do  not  bind  the  mulier  puisne*     Co.  L.  244.  b« 

[*jSo,  if  the  king  seizes  for  a  contempt  oi  the  father,  or  upon  an  office 
whicn  finds  the  mulier  heir.     Co.  L.  245.  b. 

So,  if  the  mulier  puisne  enter  upon  the  bastard,  though  he  afterwards  re-en- 
ter by  disseizin,  and  die  seized.     Co.  L.  245.  a. 

So,  if  the  guardian  of  the  mulier^  or  any  by  his  command  enter*  Co.  L. 
245.  a. 

So,  if  the  bastard  die,  his  wife  privement  enseintj  and  the  mulier  puistu 
enter  before  the  birth  of  the  child.     Co.  L.  244.  a. 

So,  if  the  bastard  die  without  issue,  and  the  lord  by  escheat  enters ;  for 
there  must  be  a  descent.     Co.  L.  244.  a. 

So  an  entry  by  the  bastard  eigne^  a  dying  seized,  and  a  descent  of  an  es- 
tate tail,  do  not  bind  the  mulier  puisne.     Co.  L.  243.  b. 

(G)  WHEN  A  BASTARD  SHALL  BE  MAINTAINED. 

(G  L)  By  the  parish. 

By  thest.  18  El.  3.  (y)  two  justices  of  the  peace  (one  quorum)  next  to 
the  parish  church  where  a  bastard  is  bom,  shall  take  order  for  the  punish- 
ment of  the  mother  (who,  by  the  st.  7  Jac.  4.  if  the  bastard  may  be  charge- 
able, &c.  shall  be  sent  for  a  year  to  the  house  of  correction  (z),  and  for  the 
second  offence,  till  she  finds  sureties  for  her  good  behaviour)  and  of  the  re- 
puted father  (a),  and  for  relief  of  the  parish  in  part,  or  in  all,  and  keeping  of 

(y)  By  49  6.  3.  c.  68.  s.  1.  reputed  ftittier  to  bastards  liable  to  all  reasonable  expencea 
iDcident  ^o  the  birth  of  such  chUd,  and  for  reasonable  coats  of  apprehending  and  iecarii% 
said  father,  und  for  costs  of  order  of  filiation,  not  exceeding  10/.— Sect.  2.  ascertains  duty  of 
justice  of  peace  in  respect  to  apprehending,  l^c.  persons  sworn  against  by  women  likely  to 
be  delivered  of  bastards.— Sect.  3.  enforces  the  maintenance  of  bastards  by  reputed  pa* 
rents.-— Sect.  4.  ascertains  expences  and  costs.— Sect.  5.  gives  appeal  to  quarter  sessions.— t 
3ect.  6.  repeals  so  much  of  6  G.  2.  c.  31.  as  authorizes  the  justice  before  whom  the  repat^ 
father  of  a  bastard  child  shall  be  brought,  in  cases  where  the  woi^an  has  not  been  deliTer- 
ed,  to  commit  him  to  the  conunongaol  or  house  of  correction,  unless  he  shall  give  secartty 
to  indemnify  the  parish  or  place,  or  shall  enter  into  a  recognizance  to  appear  at  the  next 
quarter  or  general  sessions.— By  s.  7.  no  appeal  relating  to  bastardy  without  notice  and  re- 
cognizance. 

(e)  Bat  both  justices  must  be  present  at  the  same  time  and  place,  when  a  woman  is  exa- 
mined and  committed  for  not  filiating  a  chUd.     2  Bl.  Rep.  1017. 

(a)  1.  Semble,  that  the  security  to  be  taken  by  overseers  in  case  of  bastardy,  if  substaiH 
tially  such  as  the  spirit  of  6  6.2.  c.  31.  s.  1.  vide  infra  (6  2.)  requires,  is  sufficient.  2 
Smith,  246.  6  East,  1 10. — 2.  Orerseers,  however,  idiould  proceed  to  take  an  indemnity, 
in  cases  of  bastardy,  from  the  putative  father,  under  6  Geo.  2.  c.  13.  s.  1.  and  cannot  com- 
mute the  same  for  a  specific  sum.  2  Smith,  246.  6  East,  110«— 3.  So,  where  a  bond  is 
extorted  under  this  stat.  it  must,  perhaps,  pursue  the  form  prescribed  therein  ;  secus,  where 
it  is  given  as  a  voluntary  bond.  IM.  &S.  310.— 4.  A  bond  to  proride  for  a  child  until  it 
ibould  be  deemed  capable  of  providing  for  itself,  is  sufficiently  certain.  1  M.  &  S.  310.— 
5.  The  54  G.  3.  c.  170.  s.  8.  vests  the  legal  interest  in  bastardy  bonds  in  the  oyerseera  of 
the  poor  for  the  time  being.— 6.  The  court  will  stay  proceedings  in  an  action  on  a  baatardj 
bond,  on  payment  of  the  penalty  and  costs.    4  Taunt.  489. 
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the  bastard,  by  charging  the  mother  or  reputed  father  with  a  weekly  pay- 
meot,  &c. 

Before  this  statute  (and  since  (^),  where  there  is  no  order  (c)  of  justices) 
[^]the  parish  in  which  the  bastard  was  bom  (cT)  without  fraud  (e)  must  maintaia 
it  till  it  gains  a  subsequent  settlement*  Per  Jones,  2  PuL  349.  Per  two 
J.  of  assise,  3  Bui.  350.     Ace.  Mod.  Ca.  313. 

But,  if  the  inhabitants  of  B.  remove  a  woman  with  child  to  the  confines 
of  T.  where  she  has  a  bastard,  T.  shall  not  maintain  it,  but  B. ;  for  it  was  a 
fraud  in  the  inhabitants  of  B.     Per  Jones,  2  Bui.  349. 

If  a  woman  with  child  be  sent  by  the  parish  of  B.  to  an  house  of  correc-^ 
tioQ  in  T.  and  she  is  there  delivered  of  a  bastard,  T.  shall  not  maintain  it. 


I 

!         bat  B. 


So,  U  she  be  sent  by  order  of  two  justices  to  T.  as  her  last  settlement, 
where  she  has  a  bastard,  but  the  order,  upon  appeal  to  the  quarter  sessions, 
is  reversed.     R.  1  Sal.  121.  532. 

I  The  settlement  of  a  bastard,  born  in  the  state,  whose  mother  has  no  set* 
tfeoieot  there,  is  the  place  of  its  birth.  Hebron  v.  Marlborough,  2  Conn. 
Rep.  18.  Wynkoop  r.  Overseers  of  the  Poor,  3  Johns.  Rep.  15.  But  vide 
Delavergne  V.  NoKon,  14  Johns.  Rep.   333.  cont.  ut  semh^ 

Bat  if  the  mother  has  a  settlement  in  the  state,  the  settlement  of  a  bas- 
tard is  that  of  its  mother.     Windsor  v.  Hartford,  2  Conn.  Rep.  355.  } 

(G  2.)  By  order  of  justices  of  peace. 

By  the  st.  18  El.  3.  an  order  for  maintenance  of  a  bastard  (/),  must  be 
by  two  justices  next  to   the  parish  church  where   it  is   born,   {quorum 

By  the  st.  3  Car.  4.  justices  of  peace,  in  the  sessions,  may  do  all  that  two 
justices  could  do  by  the  st.   1 8  El.  3. 

And  therefore  now,  the  quarter  sessions  may  make  an  original  order,  as 
well  as  upon  an  appeal  from  an  order  of  two  justices  ;  and  in  both  cases  the 
order  of  sessions  is  final.  R.  Cro.  Car.  341.  350.  2  Bui.  355.  Pridgeon. 
2  Bui.  343.     Cro.  Car.  470.     Jon.  330.  (g) 

And  it  cannot  be  varied  by  the  justices  of  assise,  or  other  two  justices  o! 
the  peace,  nor  by  B.  R.,  unless  where  the  order  is  not  conformable  to  the 
statute.     R.  Cro.  Car.  471.     Per  Jones,  2  Bui.  355.  1  Vent.  310. 

By  the  st.  6  Geo.  2.  31.  if  a  single  woman  be  delivered,  or  declare  her- 
self with  child  of  a  bastard,  likely  to  be  chargeable  to  a  parish,  or  any  extra- 
parochial  place  ;  and  on  oath,  in  writing,  before  one  or  more  justices  of 
the  countjr,  or  corporation,  charge  any  one  of  getting  her  with   child,  the 

(&)  By  stat.  13  Geo.  3.  c.  S%  bastard  bom  in  lying-in  hospital  shall  be  maintained  by  the 
nother^s  parish,  which  shaU  pay  for  removing  mother  and  child  thither,  if  within  20  miles* 

(c)  Parish  officers  are  bound  to  provide  for  an  illegitimate  child  without  an  order  of  justi- 
ces.    1  H.  B.  253. 

(ji)  1.  The  bastard  of  a  certificate  person  is  settled  whore  bom.  Str.  1168.  Bur.  Sot< 
Ca.  25.  187.  264. — 2,  The  mother  of  a  bastard  may  retain  it  with  her  till  the  age  of  seven 
years,  though  settled  in  a  different  parish.  Sess.  Ca.  vol.  289. — 3.  But  the  parish  in  which 
it  is  settled  most  maintain  it  notwithstanding.     Caldecot,  6  Ooug.  7. 

(e)  If  a  woman  with  child  of  a  bastard  be  removed,  and  privately  return,  the  settlemei^t 
<tf  the  bastard  is  where  she  was  sent.     Str.  476. 

C/)  1-  The  words  in  the  18  Eliz.  c.  3.  of  "  Dora  out  of  lawful  matrimony,"  apply  to  the 
illegitimate  child  of  a  married  as  well  as  of  a  single  woman.  8  East,  193.  4  M.  &  S.  559. — 
2.  Bat  no  order  of  filiation  or  for  payment  of  the  expences  can  be  made,  unless  the  child  be 
born  all  re.     14  East,  277. 

(g^)    1.  B.   R.  H.  79.  301.     Dougl.  632 2.   But  if  there  be  an  order  of  two  justices  al- 

leady^  the  senioos  have  no  jari«dlction,  except  upon  appeal.    Str*  603. 
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justices,  on  application  of  any  oyerseer  (A),  may  grant  a  warrant  against  the 
person  chained,  and  shall  commit  him  to  gaol,  or  the  house  of  correction, 
unless  he  give  security  to  indemnify  the  parish,  or  a  recognizance  to  abide 
the  order  of  the  next  quarter,  or  general  sessions. 

[*lProvided,  if  the  woman  die  (i),  marry,  miscarry,  or  be  not  with  child, 
or  no  order  be  made  within  six  months  after  the  dehvery,  &c.  he  shall  be 
discharged,  &c. 

But  the  quarter  sessions  may  vacate  an  order  of  two  justices  upon  an  ap- 
peal, and  afterwards  make  a  new  order,  though  not  without  vacating  the 
former  order  of  two  justices.     Per  Kel.     1  Mod.  20.  Sal.  475. 

So,  after  vacating  the  former  order  of  two  justices,  or  upon  an  original 
application  to  the  quarter  sessions,  the  court  may  refer  the  examination  of 
the  matter  to  two  justices,  and  after  their  report,  make  an  order.  R.  2  Bui. 
343.     Per  Twisd.     1  Mod.  20.     Cont.  1  Vent.  48. 

So  a  person,  charged  by  order  of  two  justices,  can  never  afterwards  be 
charged,  if  that  order  be  discharged  by  the  quarter  sessions.  1  Vent.  48. 

The  appeal  must  be  at  the  next  general  session  ;  for  if  the  order  says, 
at  the  next  general  quarter  session,  it  is  bad  ;  for  perhaps  the  next  quarter 
session  is  not  the  n«xt  general  session.     1  Sid.  363.     R.  Sal.  480.  482. 

So,  at  the  next  general  sessions  for  the  same  division.  Per  three  J.  Kel# 
cont.     1  Sid.  149. 

At  the  next  sessions  after  not  ice  of  the  order.     1  Sid.  326. 

(G  3.)  What  shall  be  a  good  order* 

An  order  {k)  for  maintenance  of  a  bastard,  must  be  made  by  two  justice^, 
{quorum  (/)  unus.)     1  Sid.  222.     R.  Sal.  477. 

It  must  shew  0^),  that  the  child  is  a  bastard  and  likely  (n)  to  be  a  cha]]ge 
to  the  parish.     R.  1  Vent.  37.  Cont.  Sal.  475. 

fc  11  '  ■ 

(h)  Where  parishes  are  united  under  S2  Geo.  3.  c.  83.  (he  guardian  Iherebj  appointed  is 
substituted  in  the  overscer^s  place,  and  one  "who  is  de  factg  such,  being  so  received  and  ac- 
knowledged by  the  parish,  though  not  legally  appointed,  is  competent  to  apply,  in  that 
character,  to  a  magistrate  to  take  the  examination  of  a  single  woman  pregnant  with  child, 
in  order  to  filiate  the  bastard.     13  East,  £5. 

(t)  1.  An  order  in  bastardy  may  be  made,  notwithstanding  the  mother's  death.  5  T*  It. 
373. — 2.  If  the  mother  die  previous  to  an  order  of  filiation  being  made,  and  without  having 
been  examined  under  Oeo.  2.  c.  31.  one  may  be  afterwards  made  upon  the  reputed  father 
by  means  of  other  evidence  ;  as  by  the  confession  of  (he  reputed  father.  13  Fast,  57.-3. 
The  bastard  likewise  may,  if  competent  in  other  respects,  be  examined  upon  oath.  18 
East,  57. 

(k)  Every  intendment  will  be  made  to  support  an  order  of  justices,  so  that  unless  it  ap« 

years,  or  is  shewn  to  bo  defective,  the  facts  essential  to  its  validity  will  be  presamed. 
fence,  if  a  court  of  general  quarter  sessions,  next  after  an  order  of  bastardy,  quash  the 
order,  it  will  be  intended  that  no  court  of  general  sessions  intervened.  3T.  K.  496* 
(/)  There  must  be  ^litfruTn  tinu^,  even  by  justices  in  a  borough.  Str.  974. 
(m)  t.  In  an  order  in  bastardy  it  must  appear  where  the  child  was  bom ;  because,  Ist. 
The  jurisdiction  is  given  to  the  two  justices  living  next  to  the  part&h  church  where  bom; 
2d.  To  that  parish  only  Is  the  child  chargeable  :  but,  if  the  fact  appear  in  any  part  of  the 
order,  it  is  sulficieut.     6  T.  R.  143 — 2.  And  the  order  must  express  that  the  bastard  was 

born  in  the  parish  to  which  the    relief  is   given.     8tr.  437 3.  And  it  is  not  sufficient,  that 

it  is  alleged,  in  the  complaint,  where  the  child  was  born  :  there  must  bo  an  adjudication  of 
itby  the  justices,  or  appear  by  their  words.  2  \A.  Kaym.  13C3.— 4.  If,  however,  the  order  aaya, 
the  woman  was  delivered  of  a  child  baptized  in  the  pariah  of  A.,   it  shall  bo  understood  to 

be  born  there.     Str.  1166.  — 3.  It  must  express  the  name  and  the  sex.     Str.  503 6-  But  an 

order  in  bastardy,  not  staling  it  to  have  been  made  on  complaint  of  the  churchwardens,  &c. 
is  pood.     6  T.  R.  148.— 7.  But  hold  aTalal  exception  to  an  order,  that  the  complaint   did 
not  appear  to  have  been  made   by  the  pari:ih  whore   the  child  was  born,  but  the  contrary 
rather  appeared,  for  it  was  stated,  that  she  was  a  casual  poor.     13  East,  57.7-8.  So  it  need 
not  state  that  the  defendant  was  Bummoned,  since  that  will  be  intended.    3'  £a«t,  58.— -&« 
[*2G6j  . 
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[*jAt  lea-t  by  Words  tantamount,  which  are  sufficient:  as,  if  it  savd,  t6 
pay  so  much  expended  by  the  parish.     1  Vent.  37. 

If  a  woman  have  an  husband  beyond  aea,  it  ought  to  skew,  that  the  hus- 
band was  absent  for  the  whole  time.     R.  1  Sal.  1 22. 

It  must  make  an  adjudication  (o)  that  such  a  one  is  the  putative  father* 
Scmb.  1   Sid.  363. 

And  both  the  justices  must  make  the  examination  and  adiudicatiooA  R.  I 
Sal.  122.  478.  (o)  ' 

It  mast  gire  relief  weekly,  as  the  statute  speaks  ;  for  so  much  per  month, 
is  bad.     1  Sid*  222.  ^  ' 

It  must  giye  a  reasonable  relief ;  and  therefore  2J.  per  week,  unless  it 
be  in  part  only,  is  bad.     1  Sid.  363.  (q) 

The  veVief  ought  to  continue  only  while  the  bastard  continues  chai^ea^ 
ble :  and  therefore,  till  the  bastard  be  fourteen,  is  bad ;  for  the  father  may 
maintain  it.  1  Sid.  222.  Per  Twisd.  1  Mod.  20.  R.  1  Vent-  48.  R, 
1  Sal.  I2K  478.  480.     Q.  1  Vent.  336. 

Or,  till  the  bastard,  by  his  labour,  maintains  himself.     1  Vent.  2l0. 

Soy  if  an  order  be,  to  pay  a  sum  in  gross.  1  Vent.  b36.  unless  it  bti  fcs 
chaises  expended.   •  1  Sid.  326.  Sal.  124.  (r) 

Or,  for  the  maintenance  of  two  bastards:  for  one  of  them  may  die.  P. 
3  W.  &  M. 

Or,  to  pay  the  charge  of  the  midwife  ;  unless  it  be  satisfied  by  the  parish* 
1  Vent.  210.  (*) 

P]Or,to  give  such  security  as  the  churehwardens  shall  think  fit.  1  Sid« 
222. 

ft  must  direct  the  security  in  the  disjunctive,  viz.  to  perform  their  or- 


An  crd^r  described  to  have  be«n  made,  (as  well)  '*  upon  tke  oath  of  the  -wife  at  otherwise,^' 
•igood.    8  East,  193. 

(n)  Order  states  that  the  child  is  ^^  likely  to  becoihe*^  chargeable  to  the  township  ;  awardtf^ 
that  the  patsitive  father  pay  a  certain  gross  sum  towards  the  l^ng'ia  expences  and  mainte^ 
feaoceof  the  child  up  to  the  time  of  making  the  order.  Objected,  1>  The  language  of  th4 
1&  Qizt  c.  3.  s.  2»  only  concerns  bastards  who  are  *^  actually^^  chargeable,  for  the  language 
t>f  the  preamble  is,  ^^  the  said  bastards  being  now  left  to  be  kept  at  the  charges  of  the  pat* 
^  where  they  are  born^  ibc'^  therefore  the  order  should  hkyo  stated  tiiat  the  cliild  wa4 
"'  actaally''  chargeable.  2.  It  was  not  alleged  that  the  gross  sum  awarded  had  been  ez- 
pendetl,  or  was  a  necessary  sum.  3.  The  order  is  made  on  the  complaint  of  the  overseers  oC 
the  towtiship,  but  it  does  not  appear  that  this  is  a  township  which  maintains  its  own  poor ;  and 
ifitbenot,  the  ofder  cannot  be  made.  But  held,  l^  That  the  case  in  8  East,  193.  was  an 
^nsver  to  the  first  objection.  S.  That  supposing  the  second  to  be  ralid,  it  would  only  op- 
^>^te  afainst  the  order  pro  tanio^  leaving  that  part  which  directed  future  weekly  paymenta 
Bftiiupeached.  3.  That  tho  requisite  fact  appeared  by  necessary  inference  )  for  unless  th» 
f^WMhip  maintained  its  own  poor,  there  could  be  no  overseers*  4  M.  &  S.  569.  ^  Vide 
t^onstock  r.  Weed,  2  Conn.  Rop.  I&5.     Common weath  v.  Cole,  5  Mass*  Rep.  517.  Y 

(o)  1.  An  order  of  bastardy,  slating,  whereas  it  hath  appeared  to  us,  &c.  without  an  ex- 

fwiess  aiijodication  that  the  person  charoced  is  the  putative  father  is  void.  Dongl.  662. — Z.  And 

if  Ike  order  states,  that  the  husband  had  been  absent  six  years,  and  during  his  absence,  A. 

had  carnal  knowledge  of  the  wife,  and  therefore  they  adjudge  him  the  putative  father ;  it  is 

bad,  foeibat  is  not  asuflicicnt  reason.    Stn  81 1.— 3.  Two  justices  cannot  acquit  a  man  ^ai^- 

ed  with  being  the  father  of  a  bastard,  though  tho  sessions  may.     Str.  1050.  B.  R.  H.  301. — 

^.  If  defendant  is  discharged  on  appeal,  ho  cannot  be  charged  by  a  new  order.     Str.  716, 

Ld.  Aaym.  1-133. 

(p)  2Blk.  J017.  ,.    .r^         ,        V        . 

(y)  An  order  to  pay  M>  much  a  week  till  the  child  is  nine  yftmfs  oldi^  if  he  so  long  live,  la 

good.    Str.  788.  ^  ^  r 

(f)  An  order  awarding  a  gross  8i|m  to  be  paid  for  tho  midwife  and  other  chaiges,  and  for 

the  past  maintenance,  &c.  is  good.     6  T.  R.  148.  *     r  i, 

(#)  In  an  order  of  filiation,  the  justice*  can  direct  the  defendant  to  pay  the  costs  of  od- 

lainiogit.     9Ea»t,  25.  ritaa->i   r^^fiftl 
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der  (0,  or  appear  at  the  next  sessions,  and  obey  the  order  there.     2  Bui. 


343. 


And  if  the  putative  father  refuse  such  security,  one  of  the  two  justices,  or 
the  sessions,  upon  an  original  order  made  there,  though  not  upon  an  appeal, 
may  commit  him.    2  Bui.  341.  343.     1  Sal.  122.         ,,.        .  ^        „ 

The  putative  father  ought  to  be  summoned  before  the  order  made,     z 

Mod.  Ca.  4.  (u)  .,         .  o    o„i 

But  an  order  may  be,  to  pay  so  much  weekly  to  the  overseers,     n.  aai. 

122. 

To  pay  a  sum  in  gross  for  the  charges  of  the  midwife,  or  maintenance, 
before  expended  hy  the  parish.     1  Sid.  326.     Sal.  124.     R.  2Mod.Ca.4. 

The  sessions,  upon  an  appeal,  may  rq)eal  or  confirm  the  order  ol  two 

Or,  if  it  be  not  conformable  to  the  authority  given  to  the  justices  of  peace 

by  the  statute,  it  may  be  quashed,  being  removed  into  B.  R.  hycertwraru{x) 

So  it  may  be  quashed  for  part,  and  atlirmed  for  the   residue.     K.  Cro. 

Car.  471.     R.  1  Sid.  150.  (y) 

But  it  shall  not  be  quashed  till  security  given  by  the  party,  to  appear  at 
the  next  sessions  of  the  peace,  where  the  court  may  make  another  order 

upon  him.     R.  Sal.  477,  478.  (^)  .     .         w  ^  u 

A  person  suspected  as  the  father  of  a  bastard,  may  be  bound  to  good  be- 
haviour after,  or  before  the  birth,  and  before  an  order  against  him.     Dalt. 

39. 

By  the  St.  7  Jac.  4.  the  justices  of  peace  may  commit  the  mother  of  a 
bastard,  which  may  be  chargeable  to  the  parish,  to  the  house  of  correction 
for  a  year ;  and  if  she  offend  again,  then  till  she  find  sureties  for  her  good  be- 
haviour. 

But  she  shall  not  be  committed  for  life,  or  if  the  bastard  is  not  a  [*]chai 
to  the  parish,  nor  for  the  second  offence,  before  conviction  for  the  first. 
Cro.  Car.  471.     2  Bui.  349. 

By  the  st.  14  Car.  2.  12.  s.  19.  if  the  mother,  or  putative  father  leave  the 
bastard  upon  the  parish,  the  churchwardens  and  overseers  may  seize  his  or 
her  goods,  and  rents  of  lands,  by  order  of  two  justices  confirmed  at  the  ses- 
sions, and  may  sell  such  goods  for  relief  of  the  parish,  (a) 


(/)  1.  A  party  is  not  compellable  to  find  sureties  for  performance  of  an  order  in  bastardy 
made  upon  him.  6  T.  R.  148. — 2.  Nor  under  a  recognizance,  taken  pursuant  lo  stat.  6 
Geo.  2.  c.  31 .  from  the  putati\e  father  of  a  bastard  child,  conditioned  to  appear  atjhe  next 
sessions  and  perform  such  order  as  should  be  made  in  pursuance  of  st.  18  KHz.  c.  3.  can  the 
•esslons  oblige  him  to  find  sureties  for  performance  of  their  order.     6  T.  R.  147. 

(u)  And  if  being  summoned  he  does  not  attend,  the  justice  need  not  hear  any  evidence 
for  him,  and  B.  R.  never  allows  exceptions  to  such  order,  unless  the  parly  attends  in  per- 
son.    B.  R.H.I  12. 

(«)  Sessions*  order  to  maintain  a  bastard,  not  setting  forth  that  it  was  born  in  the  county, 
ehall  be  quashed  ;  bat  the  court  will  bind  over  defendant  to  appear  at  sessions.  B.  R«  U. 
364. 

(y)  A  magistrate's  order,  nothing tn  nalnra  rei  opposing,  is  divisible;  so  that  it  may  be 
quashed  as  to  part,  and  stand  as  to  the  remainder.     Thus,  if  an  order  of  filiation  in  bastardy, 
•award  a  gross  sum  towards  expences  already  incurred,  and  a  weekly  payment  towards  fu- 
ture charges,  and  the  manner  of  the  former  award  be  formal,  the  latter  is  not  thereby  ti- 
tiated.     4  M.  &  S.  559 

(s)  1.  Therefore  defendant  must  appear  in  court,  when  an  order  of  bastardy  is  quashed. 
1  Bl.  Rep.  198. — 2.  If  an  order  to  pay  so  much  per  week,  by  the  quarter  sessions,  is  remov- 
ed into  B.  R  .4  and  confirmed,  and  defendant  does  not  pay,  it  is  a  contempt,  and  the  court 
will  grant  attachment.     B.  R.  H.  160. 

(a)  1.  The  mother,  not  the  fattier,  is  entitled  to  the  cutody  of  the  child.  5  T.  R.  S7S. 
5  East,  224.  1  N.  R.  148.  4  Taunt.  498 -{  Wright  r.  Wright,  2  Mass.  Rep.  109.  Som- 
erset V.  Dighton,  12  Mass.  Rep.  387.    Petenham  v.  I>aoa>  13  Mass.  Rep.  429.    The  Peo- 
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BATTEL.L. 

(A)  BATTLE,  p.  269. 

(A  1.)  Trial  by  it ;  when  allowed  p.  269. 

(A  2.)  In  a  writ  of  right,  p.  269. 

(A  3,)  Trial  by  the  grand  assise,  p.  270. 

(B)  DUEL.  p.  270. 

(A)  BATTLE. 
(A  1.)  Trial  by  it ;  when  allowed. 

Trial  by  battle  was  allowed  by  many  of  the  northern  nations.  Dug.  Or. 
Jod.  65* 

And  now,  in  an  appeal  of  death,  the  defendant  may  joiir  issue  by  combat* 
Vide  Cro.  El.  69.     Vide  appeal,  (G  8.) 

And  though  one  of  them  pleads  to  the  country,  the  other  defendant  may 
join  issue  by  battle.     R.  Dy.  120.  a. 

So,  upon  an  accusation  in  the  court  of  chivalry,  the  defendant  may  join 
issue  by  battle.     Dug.  Or.  Jud.  76.     2  Rush.  11 3,  114,  &c. 

After  issue  joined  by  battle,  if  combat  becomes  impossible  by  the  act  of 
God,  or  de&ult  of  the  appellant,  the  appellee  shall  be  acquitted.     3  Inst.  1 59. 

As,  if  the  appellant  ^become  blind  ;  for  then  he  shall  be  dischai^ged  from 

af  battle.     3  Inst.  158,  159. 

Bkt  it  is  not  a  cause  for  refusal  of  trial  by  battle  after  issue  joined,  and 
tbediampions  allowed,  and  surety  given  for  appearance  at  a  day  to  which 
the  court  is  adjourned,  that  upon  examination  it  appears,  the  champions  are 
lured.    R.  per  J.  2  Rush.  790. 

(A  2.)  In  a  writ  of  right. 

h  a  writ  of  right,  if  the  tenant  wage  battle  upon  the  mere  right,  it  must 
not  be  done  by  the  demandant,  or  tenant,  in  proper  person  ;  for  then  judg- 
ment should  not  be  given  if  one  be  killed,  for  the  writ  abates  ;  but  it  must 
be  by  their  champions.     Dy.  301.  b.     Vide  in  Droit,  (C  5.) 

r*]And  the  champion  jnust  be  a  free  man. 

if  the  champion,  after  nattle  waged,  be  disabled  by  blindness,  &c.  he  shall 
be  dischaiged.     3  Inst.  158. 

(A  S.)  Trial  by  the  grand  assise. 

Vt^mise  be  joined  in  a  writ  of  right,  to  be  tried  by  the  grand  assise,  the 
demaiidant  must  sue  out  a  writ  to  summon  four  knights  to  elect  the  grand 
Vide  Droit,  (C  5.) 

The  four  knights  appearing  gladiis  cinctij  must  return  in  a  pannel,  the 
names  of  20  others,  with  themselves  ;  and  thereupon  a  venire  facias  shall 
be  awarded  against  the  parties.     1  Leo.  303. 

The  demandant  and  tenant  shall  be  present  with  the  four  knights,  when 


pie  ».  Laadt,  2  Johns.  Rep.  375.  Carpenter  r.  Whitman,  15  Johns.  Rep.  a08.->--«.  But 
qnery,  if  the  father  is  fairly  in  poMcssion,  wheUicr  the  court  wiU  enforce  the  moOier's  claun  f 
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fhey  make  their  return,  to  make  their  challenges,  if  necessarj ;  for  after 
their  return,  no  challenge  lies  to  the  polls.     1  Leo.  303. 

At  the  day  of  return,  the  four  knights,  and  twelve  others  of  the  pannel 
ffhali  he  8wum,  to  try  the  issue.  1  Leo.  303.  The  four  knights  are  sworn, 
to  say,  which  ha?  the  better  right ;  and  afterwards  the  other  jurors  are  sworn 
generally,  as  in  other  actions.     3  Leo,  163. 

After  issue  joined,  the  champions  find  mainpernors  for  their  appearance 
fat  the  day  fixed.     Dy.  301.  h. 

And  then  they  must  appear  with  bare  heads,  bare  legs,  and  bare  arms 
from  the  elbow,  introduced  by  two  knights.     Dy.  301 .  b. 

At  the  place  fixed  for  their  appearance,  the  court  sits  upon  a  benoh,  with 
p.  bar  for  the  Serjeants.     Dy.  301 .  b. 

If  the  demandant  does  not  appear,  there  s^all  be  final  judgment  against 
bim.     D^.  301,  b.     Vide  Droit,  (C  6.) 

(B)  DUEL, 

But  a  duel,  without  authority  of  l^w,  is  punishable  as  homicide,  if  death 
ensues. 

So,  if  death  do  not  ensue,  the  engagement  was  punished  by  censure  in 
the  star*Pbamber,  and  the  party  shall  be  fined  and  imprisoned,  and  bound 
to  his  good  behaviour.     3  Inst.  1 57,  8. 

So  the  challenge  was  punishable  in  the  star-chamber.     3  Inst«  1^8. 

And  it  will  be  a  breach  of  the  peace,  if  it  be  made  by  wprd,  message,  or 
Hf riting.     3  Inst.  1  ^8. 

So  if  a  sherifiT,  justice  of  peace,  constable,  or  other  peace  officer,  see  s^ 
duel,  or  afii*ay,  he  ou^ht  to  endeavour  to  part,  and  apprehend  the  parties, 
otherwise  he  shall  be  fined  and  imprisoned.     3  Inst,  158. 

So  if  he  prays  assistance  pf  any  who  are  present,  and  they  fcfus^,  they 
nball  be  fined  and  imprisoned.     3  Inst.  158. 

So  every  by-standcr,  though  he  be  not  an  officer,  may  endeavour  to  part 
them,  and  shall  have  a  remedy,  by  fiction,  if  he  be  struck,  or  hurt  in  his  en-* 
^eayour.     3  Inst.  158. 

If  any  be  kjlled,  or  thrown  down  as  dead  in  such  affray,  every  by-stander 
ought  to  endeavour  the  apprehending  of  the  offender,  otherwisq  he  sjiall  be 
ftned  and  imprisoned.     3  Inst.  1 58. 

[*]  BATTERY- 

(A)  BATTERY;  WHAT  SHALL  BE.  p.  271. 

(B)  WHAT  SHALL  BE  A  MAYHEM,  p.  275. 

(C)  WHAT  ONLY  AN  ASSAULT,  p.  275, 
(I>)  OR,  A  THREAT,  ETC.  p.  276. 

fE)  REMEDY,  p.  277. 

(E  1.)  By  action,  p.  277. 
(E  2.)  By  indictment,  p.  277. 

(E  3.)  When  the  damages  shall  be  increased  for  a  m^y-, 
hem.  p.  277. 


Battery  ;  what  skaB  %e.  StBSi 

(A)  BATTERY ;  WHAT  SHALL  BE. 

A  battery  may  be  upon  the  person  of  a  man,  by  striking  (a)  him  with  an 
kand,  or  some  instrument. 
A  fortiori^  if  he  wounds  him. 

So  if  a  man  thrust,  or  push  another  in  anger.     Per  Holt,  Mod.  Ca.  149. 
Or  hold  him  by  his  arm. 
Or  spit  in  his  face.     R.  Mod.  Ca.  1 72. 

So  if  he  strike  a  horse  upon  which  the  party  rode,  whereby  (JA  he  it 
thrown.     1  Mod.  24.     R.  Jon.  444.  ' 

If  in  a  struggle  for  the  way,  or  other  contest,  he  touch  him.     Mod, 
Ca.  149. 

If  a  man  strike  a  feme  covert,  the  husband  and  wife  may  maintain  trespass 
for  this  battery.  ^ 

So  the  husband  alone,  for  a  battery,  per  quod  consortium  uxoris  amisiU 
2  Rol..556. 1.  40.         ^ 

Or  for  a  menace  and  battery  of  the  wife,  per  quod^iegotia  sua  infecta  re- 
mambani.  R.  2  Rol.  556. 1.  45.  r     i  ©  j 

Bat  it  is  not  a  battery,  if  a  man  deliver  a  subpana  to  another.  R.  2  Rol. 
546.1.11. 

Ifhe  comes  in  aid  of  an  officer,  who  has  a  warrant  against  A.,  and  lays 
Us  hand  upon  A.  and  says  to  the  officer.  This  is  the  man.  R.  2  Rol.  546. 
1.  7. 

l*JSo  a  battery  is  excused  by  inevitable  necessity  (d)  ;  as,  («)  if  a  sol- 


(a)  Be  it  erer  so  alight.    Ld.  Rd.  985.    5  Mod.  17t. 

(6)  1.  So  if  a  man  whips  the  horse  upon  which  another  is  riding,  Mid  makes  it  mn  ttwaj, 
the  penon  who  whips  it  is  guilty  of  a  hattery,  upon  any  person  against  whom  the  horse  may 
mn.  Ld.  Rd.  38.-2.  So  if  A.  takes  the  hand  of  B.  and  strikes  C.  there  wiUi,  against  B.'e 
vill,  A.  is  guilty  of  the  battery,  B.  not.     Ld.  Rd.  38. 

{i)  1.  It  may  be  laid  down  as  a  general  proposition,  that  where  one  man  has  been  the  oe- 
osioa  o(  damage,  to  another,  in  order  to  constitute  flftch  damage  an  injury^  it  is  essential  that 
lOBe  degree  of  blame  be  imputable  to  the  party  producing  it,  and  that  no  one  can  in  any 
shape  be  made  amenable  for  consequences  which  his  prudence  coald  notayert*— -2.  Hence  the 
terms  inevt'Mle  ntcuHty^  unavoidable  accident^  and  their  eqairalents,  to  be  met  with  in  the 
books. — 3.  Nor  is  this  rule  open  to  any  abuse  ;  for  so  anxious  is  the  law  to  preserve  unim* 
paired  the  rights  of  personal  safety  and  of  property,  that  it  regards  not  those  acts  only  which 
%Dogh  design  invade  them  to  be  injurious,  but  likewise  all  others,  that  without  the  coo* 
^anence  of  evil  disposition,  through  carelessness  and  neglect,  infringe  them ;  characterising 
a  wmCa  conduct,  as  negligent  and  careless,  if  by  any  extraordinary  degree  of  circumspcc* 
tioB^  greater  than  is  usually  practised  in  the  ordinary  aifairs  of  life,  he  might  have  guarded 
Huati  the  accident.    6  Edw.  4.  pi.  18.  pa.  7.  21  Hen.  7.  M.  45.  pa.  36.-^.  So  that  where 
to  an  action  of  assault  and  battery,  the  defendant  pleaded,  that  the  plaintiff  and  himself 
Were  soldiers  at  exeicise,  skirmishing  with  their  muskets,  and  that  in  so  doing  the  defendant 
Mittsttcr  el  per  tn/or/untiim,  it  conira  tolunt€Uem  simmh,  in  dischai^ging  his  piece,  wounded 
the  plaintiff;  on  demurrer  the  plea  was  held  bad ;  for  said  the  court,  a  man  shall  not  ba 
excused  a  trespass,  except  it  has  been   committed  utterly  without  his  fault.    Hob.  134.—- 
^'  So  where  the  defendant  in  uncocking  a  gun  dischaiged  it,  and  thereby  wounded  the 
piaiotiffwho  stood  by  looking  on,  it  was  decided  ^at  the  latter  might  maintain  trespass. 
otr.  596.     Fide  eliam  Cro.  ICliz.  10. — 6.  This  general  rule,  however,  is  not  without  its  ex* 
ceptions,  one  of  which  is  discovered  in  the  case  where  an  officer  innocently  executes  the 
]>rocess  of  a  court,  having  no  jurisdiction  in  the  matter. -.^7.  And  with  respect  to  the  rul« 
itielf :  one  of  the  expressions  alluded  to  as  an  equivalent  to  inevitable  necessity  and  una- 
Toidable  accident  is  involuniary  trespass.     Poph.  162.— 8.  Whereby  is  not  intended,  that  to 
constitute  a  trespass  the  defendant  must  design  an  injury  to  the  plaintiff,  but  it  is  to  be  in* 
terpreted  in  this  limited  sense  ; — ^the  defendant  must  at  the  time  have  a  command  over  his 
irilj  and  actions,   otherwise   he  is  not  a  trespasser ;  and  when  the  reverse  of  this  happen*, 
then,  and  not  till  then,  is  he  excused  rendering  to  the  plaintiff  a  compensation  for  the  darn- 
s' he  involvntariitf  occvmed.^'  \  m^A  may  in  the  o^o  of  the  Uw  be  deprived  of  all 
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dier,  in  muster,  discharge  his  gun,  and  another  go  cross,  wherehy  he  iuevita* 
bly  and  against  bis  will,  burt^  him.     2  RoJ.  548.  G.     Hob.  134.  Mo.  864. 

Otherwise,  if  it  does  not  appear  to  be  inevitable,  and  without  any  neglect 
in  the  party.     R.  2  Rol.  648.  G.     Hob.  1 34.     R.  Mo.  864. 

So  a  battery  may  be  justified,  in  his  own  defence. 

Or  for  defence  of  his'wife  (/),  servant  (g),  or  master.  (//.)  2  Rol.  546.  D. 

[*]And  that,  upon  the  first  assault,  before  (i)  a  stroke  given.     2  Rol.  547. 

1.  37. 
*  If  he  cannot  otherwise  escape ;  for  he  ought  to  go  as  (ar  from  him  as  he 

can.     2  Rol.  547.  1.  35.  ^  _   _ 

Or  for  defence  of  his  goods  {Jc)  ;  as,  if  a  man  will  take  my  money*  2  Kol, 

549.  1.  7.  10.  D  1        n  1    1CI 

Or  beasts  which  are  distrained  damage-feasant.     1  Rol.  o49. 1.  12. 
Or  for  defence  of  his  possession  (/)  ;  as,  if  another  enter  his  house.     R. 

2  Rol.  548. 1.  25.  43.  (w) 


controul  over  his  will  in  three  ways  ?  cither  hy  the  motive  of  Alf-preseryation,  by  that  of 
weserving  others  from  destruction,  or  hy  the  visitation  of  God,  namely,  in  the  cases  of  idiotcy 
and  madness 10.  It  is  difficult  upon  principle  to  discover  any  distinction  between  the  in- 
stance last  supposed  and  the  two  former  cases  ;  however,  authority  has  declared,  that  if  a 
lunatic  hurt  a  man,  he  shall  be  answerable  in  trespass.  Hob.  134 — 11.  In  order  likewii* 
to  render  a  trespass  excusable,  not  alone  must  the  act  itself  have  been  inevitable,  the  party 
must  be  altogether  blameless  with  regard  to  the  circumstances  which  led  to  it ;  for  if  the 
defendant  has  wrongfuUy  placed  himself  in  a  situation  whereby  he  becomes  the  instrument 
of  mischief  to  another,  he  cannot  excuse  himself  by  saying  that  the  accident  happened 
without  the  possibility  ofhis  preventing  it  at  the  time.— 12.  Thus  if  two  closes  adjoin,  and 
the  owner  of  one  is  bound  to  repair  the  dividing  fence  ;  if,  in  consequence  of  its  decayed 
state,  the  cattle  of  a  stranger,  feeding  without  right  in  the  close  adjoining,  stray  into  the 
'other,  they  are  trespassers.     3  Wils.  1?6. 

(e)  Where  a  man  was  riding  along  the  highway,  and  his  horse  on  a  sudden  fnght,  ran 
away  with  him,  upon  which  he  called  to  J.  S.  to  get  out  of  the  way,  which  he  neglected  to 
do,  in  consequence  of  which  the  horse  ran  over  him,  the  court  held  that  the  rider  wai  not 
guilty  of  battery.    Ld.  Rd.  38. 

(/)   1.3  Salk.  46 2.  His  child.     9  Edw.  4.  Hil.  4.  p.  48. 

(ff)  19  Hen.  6.  M.  59.  p.  31.  Easter,  5.  p.  66.     Owen  150  ;  sed  vide  1  Salk.  407. 

(/i)  1.  21  Hen.  7.  M.  60.  p.  39.  35  H»n.  6.  HU.  15.  p.  51*  14  Hen.  6.  Trin.  72.  p.  24. 
r-2.  So  the  wife,  her  husband.     Ld.  Rd.  62 — 3.  And  the  child  its  parent.  3  Salk.  46. 

(t)  1.  The  party  need  not  wait  until  a  blow  has  been  given,  for  then  he  might  come  too 
late,  and  be  disabled  warding  off  a  second  stroke  from  his  own  person,  or  effectually  pro- 
tecting that  of  the  party  assailed.— 2.  Care,  however,  must  be  taken  that  the  battery 
transgress  not  the  bounds  of  necessary  defence  and  protection,  for  it  is  only  permitted  as  a 
means  to  avert  an  impending  evil,  which  might  otherwise  overwhelm  the  party,  and  not  as 
fi  pnnishment  or  retaliation  for  that  injurious  attempt. — 3.  Therefore  where  to  an  action  of 
battery  the  servant  pleaded  that  the  plaintiff  hartng  assaulted  his  master  in  his  presence,  he, 
io  defence  of  his  master,  struck  the  plaintiff;  the  plea  was,  on  demurrer,  held  bad,  for  the 
amult  on  tho  master  might  be  over,  and  the  servant  cannot  strike  by  way  of  revenge,  but 
only  In  order  to  prevent  an  injury.  8tr.  593.-4.  I'he  degree  of  force  necessary  to  repel  an 
tiSsault  will  necessarily  depend  upon  and  be  proportioned  to  the  violence  used  by  the  assail- 
ant; bat  with  this  limitatiMi  any  degree  is  justiffable.  33  Hen.  6.  Easter  10.  p,  18.  Ld, 
Rd.  177.    2  Salk.  642. 

(*)  1.  With  regard  to  the  defence  of  personal  property,  it  seems  a  reasonable  doctrine  to 
hold,  that  if  the  plaintiff  is  in  the  act  of  taking  peaceable  possession  of  the  defendants  goods, 
the  latter  may  nevertheless  lay  hands  upon  him  without  first  praying  him  to  desist ;  other- 
wise they  may  be  lost  past  recovery .<-f-2.  The  authority,  however,  goes  thus  far  only  ;  if 
one  comes  forcibly,  and  takes  away  my  goods,  I  may  oppose  him  without  more  ado,  for 
there  is  no  time  to  make  a  request.  2  Salk.  641.— .3.  And  again,  if  a  man  takes  your  goods 
yon  may  immediately  retake  them.  19  Hen.  6.  M.  59.  p.  31.-^4.  It  seems  to  have  been 
admitted  in  this  case,  that  if  one  man  is  wrongfully  in  possession  of  another's  chattels,  the 
latter  may,  after  demand  made,  repossess  himself  by  force.     Cro.  Jac,  236. 

{I)  1.  But  the  following  rales  must  be  observed.— 2.  If  the  plaintiff  is  in  the  act  of  e^nter* 
ing  peaceably  upon  the  defendant's  land,  or  having  entered,  is  discovered  not  committing 
violence,  a  request  to  depart  is  qecessary  in  the  first  instance.  2  Salk.  641.—- 3.  Where- 
upon, if  the  plaintiff  refuses,  the  defendant  may  then,  and  not  till  then,  gently  lay  his  bands 
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Battery  ;  what  skaU  be.  2A5 

Or  for  correction  of  his  son.     ^  RoK  546.  (n) 

[»]So  if  a  man  resist  a  parker.  H.  upon  the  st.  21  Ed.  1.  rfe  maUf.  in 
parcis.     2  Roi.  548.  K  32. 

Otherwise,  if  he  does  not  resist.     R.  2  Rol.  548. 1.  30. 

So  it  is  a  justification  of  a  hatteiy,  if  anj  apprehended  a  criminal,  to  bring 
him  to  justice.     2  Rol.  546. 1.  30.  (o) 


npoathe  plawtifT  to  remote  him  from  the  cIom  ;  and  for  this  purpose  may  use,  if  necetiary, 
aajdegreeofTiolcnce  short  of  striking  the  plaintiff;  ashy  &riistinr  him  off ;  for  the  law, 
bjaUowing  the  preliminary  steps  mentioned  before  to  be  taken  in  order  to  redress,  sanctions 
all  others  which  in  reason  may  be  essential  to  render  the  first  attempt  effectaal.  Skin.  2^. 
—4,  If  the  plaintiff  resists,  the  defendant  may  oppose  force  to  force*  8  T.  R.  78.-5.  Bat 
if  the  plaintiff  is  in  the  act  of  forcibly  entering  upon  the  land,  or  having  entered,  is  discover- 
ed sabverttng  (he  soil,  cutting  down  a  tree,  or  the  like,  a  prerious  request  is  unnecessary, 
and  the  defendant  may  instantly  lay  hands  upon  the  plaintiff;  lor  Uie  time  employed  in 
requesting  him  to  desist,  would  add  to  the  destruction  of  the  property.     8  T.  R.  78. 

(«i)  So  if  the  plaintiff  attempts  to  diyert  a  stream  of  water,  to  the  use  of  which  the  defen- 
dant is  entitled,  he  maybe  prevented. 
(n)  1.  Or  of  his  wife,  his  sarvant,  his  scholar,  or,  being  an  officer,  one  under  his  command. 

21  Rdw.  4.     East,  17.  p.  e.     1  Vent.  70.     12  Mod.  504.      1  Camp.  60 ^2.  In  all  which 

cases,  except  the  last,  the  obastisement  must  not  exceed  a  moderate  correction.  Keil  w.  pi. 
ISO.  pa.  l36.-*4}.  But  in  the  last  case  any  degree  of  violence  is  justifiable  if  the  occasion  de- 
mands it^;  so  that  an  officer  of  the  army  may  justify  even  a  mayhem,  if  done  by  him,  for  a 
disobcdi&ace  of  orders.  B.  N.  P.  19.---4.  And  the  sentence  of  a  council  of  war,  dismissing 
a  cbaige  preferred  against  him  by  the  plaintiff,  will  be  conclusive  evidence  in  his  favour. 
Ibid.  5.  And  many  acts  may  be  done  by  an  officer  in  situations  of  difficulty  and  danger,  which 
could  not  be  defended  under  ordinary  circumstances.  Vide  Cowp.  173. — 6.  Tet  an  inferior 
military  officer  may  have  trespass  against  his  superior  officer,  both  being  under  martial  law, 
who  impriions  him  for  disobedience  to  an  order  made  under  colour,  but  not  within  the  scope 
of  military  authority,  and  this  though  the  imprisonment  be  Ibllowed  by  a  court-martial. 
4  Taunt.  67. 

(•)  1.  By  one  authority  it  is  affirmed,  that  every  man  may  arrest  a  night-walker  (of  sus- 
picious appearance  and  demeanour),  because  the  act  is  done  for  the  public  good.  4  Hen. 
7.  M.  12.  p.  18.^2.  By  another  it  is  declared,  that  the  watchman  assigned  in  the  viU  alone 
have  that  authority.  4  Hen.  7.  Hil.  2.  p.  2.—^.  In  a  third  case,  the  defendant  pleaded, 
that  he  was  sheriff  of  l«ondon,  and  about  nine  at  night  was  in  pursuit  ol  a  prisoner  who  had 
escaped  ;  that  the  plaintiff  hindered  and  abused  hioi,  and  pushed  him  against  the  wall ; 
wherefore  finding  the  plaintiff  wandering  in  the  street,  for  this  rea'Son  and  for  his  mtsde- 
meaaoor  towards  him,  he  imprisoned  him  ;  to  which  the  plaintiff  objected,  that  although 
the  sheriff  was  at  common  law  a  conservator  of  the  peace,  and  might,  notwithstanding  he 
was  not  a  magistrate,  imprison  for  good  cause,  yet  that  ho  could  not  arrrest  a  night-walker, 
hot  the  watchman  appointed  oueht  to  do  it :  the  court  held  that  upon  the  whole  matter  the 
jaslification  was  good.  2  Rol.  Rep.  237. — 4.  In  a  recent  case  it  was  adjudged,  that  watch- 
men have  authority,  at  common  law,  to  arrest  and  detain  in  prison  for  examination  per- 
sons walking  in  the  streets  by  night,  whom  there  is  reasonable  ground  to  suspect  of  having 
committed  felony,  although  there  is  no  proof  of  a  felony  having  been  committed.  3  Taunt. 
M;  vide  etiam  13  lien.  7.  M.  10.  p.  10.  Hearne.  488,  489.  22£dw.  4.  M.  2.  p.  22.  2 
£cNr.  4.  Easter,  20.  p.  8.  2  Sid.  91 — 5.  Upon  one  occasion  it  was  decided,  that  any  per- 
son nay  arrest- and  carry  before  a  magistrate  a  common  gambler,  whom  he  detects  cheat- 
ing with  false  dice.  Cro.  Car.  234.-^.  Any  one  may  arrest  another  upon  suspicion  of 
felony, provided  a  felony  has  actually  been  committed^  that  the  one  has  reasonable  ground 
for  suspecting  the  other  to  be  the  criminal,  and  lastly  that  the  party  making  the  arrest 
himself  entertained  the  suspicion.  5  If  en.  7.  M.  10.  p.  4  ;  2  Hon.  7.  M.  12.  p.  3.  7  J£en. 
4.  Hil.  3.  p.  35.-7.  What  shall  be  accounted  a  reasonable  ground  for  suspicion  must  no  - 
cessarily  depend  upon  the  circumstances  of  each  individual  case — 8.  A  common  fame  that 
the  person  apprehended  is  guilty,   is  one  ground.     7  Edw.  4.  M.  19.  p-  20.     5  Hen.  7.  M. 

10.  p.  4.    Dyer,  236.  pi.  26 9.  Any  private  individual  may  arrest  a  felon.     H.  P.  C.  89.—. 

10.  And  it  is  lawful  for  every  man  to  lay  hands  upon    another  to  pT-eserve  public  decorum  ; 
M  to  turn  him  out  of  church,  and  prevent   him  disturbing  the   congregation,  or  a  funoral 
ceremony.     1  Mod.  168.  vide  etiaui  1  Lev.  196.     2  Keb.  124 — 11.   As  a  secretary  of  state, 
a  man  may  arrest  and  commit  for  high  treason,  because  he  is  a  centinol  who  watches  for 
the  public  good,  and  is  at  common  law  a  conservator  of  the  peace.     Ld.  lid.  66.     Str. 
2 12.  And  he   may  commit  without  deposition   first  made  upon  oath,  for  he  has  no  au- 
thority to  administer  one.     Ibid.     5  Mod.  278.     Skin.  596.     Vide  VVils.  275 — 13.   Itshould 
•••m  that  any  conservator  of  the  peace   may  apprehend  a  street  walker,  whether  by  night 
or  by  day,  and  carry  her  before  a  magUtrate,  on  the  ground  that  she  ha*  broken  it ;  the 
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Or  if  a  man  bold  another,  to  distrain  him  from  mischief.  R^  2^  RdK  546. 
L  40.  (/}) 

But  a  man  cannot  justifjr  a  batterj,  for  a  disturbance  in  building  a  booth« 
2  Rol.  548.  1.  40. 

Nor  a  battery  with  wounding,  in  defence  of  his  po^pesaion.  2  Rol.  546. 
1.  35. 

Nor  a  batterj,  by  throwing  stones  molliter  against  a  trespasser.  R  2 
Rol.  548. 1.  45.  (y) 

(B)  WHAT  SHALL  BE  A  MAYHEM. 

But  if  a  man  wound  another,  per  quod  reddiiur  inutilis  ad  pugnanduin\ 
it  shall  be  a  mayhem.     Co.  L.  126.  b.  288.  a. 

As  if  he  cutoff  his  hand,  or  leg.     H.  P.  C.  133.     Co.  Ent.  52.  c. 
Co.  L.  288.  a4 

Or  if  he  break  his  leg.     2  Inst.  313*     Hard.  408. 

If  he  cut  the  veins  and  sinews,  whereby  the  party  loses  the  use  of  his  fin-» 
gers.     1  Leo.  318.     Co.  Ent.  52.  a. 

Or  cut  off  his  thumb,  or  any  ofhis  fingers.     1  Leo.  139.     Co.  L.  288.  a. 

Or  strike  ofi  his  ahn.     Co.  L.  288.  a. 

Or  if  he  does  any  thing,  whereby  he  loses  the  use  of  any  such  member* 
Co.  L.  288.  a. 

So  if  virilia  alterius  abscindit^  aut  castravit.     3  Inst.  63.  1 1 8. 

So  if  he  beat  out  his  teeth.  H.  P.  C.  133.  Dub.  2  R.  3.  13.  b.  Co.  L. 
288.  a. 

If  he  cut  him  across  the  nose,  whereby  he  loses  his  smelling.  Dub.  2  R^ 
3.  13.  b. 

So  if  he  put  out  his  eye.     Co.  L.  288.  a. 

If  he  break  his  scull.     Co.  L.  288.  a. 

But  cutting  off  an  ear  is  no  mayhem.     H.  133^ 

Mayhem  is  justified  in  defence  ofhis  life.     2  Rol.  547.  1.  40. 

Or  member.     Co.  Ent.  52. 

(C)  WHAT  ONLY  AN  ASSAULT. 

If  aman  strike  at  (r)  another,  and  do  not  touch  him,  it  is  no  battety. 
but  it  will  be  an  assault.     2  Rol.  545. 1.  45. 


word  peace  importing  not  merely  a  state  of  repose  and  security  as  opposed  to  one  of  rio* 
lence  and  warfare,  but  lUrewise  a  state  of  public  order  and  decorum.  Vide  12  Mod.  66Q» 
3  Taunt.  16. — 14.  And  the  neighbours  are  bound  to  lend  their  assistance.     If  Mod.  666- 

(p)  1.  And  therefore  if  the  plaintiff  assaults,  or  is  fighting  with  another,  the  defendant 
may  lay  hands  upon  and  restrain  him  until  his  anger  is  cool^.  2  Rol.  Ab.  559.  (£}  pi  3. 
— 9.  But  he  cannot  strike  him,  in  order  to  protect  the  party  assailed,  as  he  may  do  in  self- 
defence. 

(jq)  In  trespass  for  throwing  water  upon  the  plaintiff,  and  into  her  apartment,  the  defen* 
dant  pleaded,  that  the  plaintiff  had  begun  wronglully  to  block  up  the  defendant's  window  iu 
a  house  contiguous  to  the  plaintiff's  room  ;  that  he  prayed  her  to  desist,  and  upon  bf>r 
refusal  threw  a  litUe  water  into  the  room  to  hinder,  &c.  ;  which  plea  was  held  bad.  4 
Taunt.  821. 

(0   1.  As  with  one's  hand,  or  a  cane  ;  by  setting  on  a  dog,  and  so    forth 2.   It  is  said, 

that  in  order  to  constitute  an  assault,  a  design  or  intention  to  injure  must  concur  with  the 
act.— 3.  But  the  rule»  perhaps,  will  be  found  to  be  this ;  if  the  defendant's  demeanour  na- 
turally impressed  the  plaintiff  with  the  idea  that  he  was  about  to  strike  him,  it  is  an  as- 
rault,  notwithstanding  his  real  intention  was  to  do  him  no  mischief* — 4.  Which  position 
win  not  in  the  least  impugn  the  decbion  of  Redman  ▼.  Edolf,  1  Mod.  3.  usually  cited  to 
rupport  the  other  way  of  thinking«-~5.  That  ca«e  wa?  thus;  the  defendant  laid  hb  hand 
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Or  a  threat^  fye.  357 

SoiHio  lift  up  his  weapon  to  strike,  but  does  not.  R.  1  Vent*  256.  D* 
1  Sal.  79. 

r*jlf  he  throws  stones,  water,  or  other  liquor  upon  him.     Reg.   108.  b. 

So  if  he  surround  his  house  with  intent  to  beat  him. 

Ifhc  use  menacing  words  to  him  in  his  presence,  whereby  he  dares  not 
stay  in  the  town.     2  Rol.  545.  1.  41. 

Asifhe  threaten  that  he  will  cat  ofThis  arm,  &c.  for  a  threat  s^ms  to 
amount  to  an  assault.     2  Rol.  545. 1.  20«  to  40* 

Orhold  him  by  his  arm.     2  Rol.  545. 1.  23. 

Or  deliver  a  subpoena  to  him.     2  Rol.  545.  1.  4t. 

But  it  is  no  assault,  if  a  man  speak  menacing,  or  provoking  words  against 
another,  in  his  absence. 

Or  strike  at  him  at  such  a  distance  that  he  cannot  touch  him,  or  put  him 
in  fear. 

I  Or  if  a  man  raise  his  arm  against  another,  but  accompany  the  action  with 
words,  stiewing  an  intention  not  to  strike,  it  is  no  assault.  Commonwealth 
r.Eyre,  1  Serg.  &  Rawle,  347.  \ 

Ot  in  order  to  restrain  him  from  a  mischief  to  himself;  as,  to  hold  one  b^ 
his  arm,  who  would  stop  his  water,  throw  down  his  booth,  &c.  2  Rol.  547. 
13. 15. 

Or  from  mischief  to  another :  as  him  that  excites  a  dog  against  another. 
3Rol.  546. 1.41. 

A  man  in  a  passion,  &c.     2  Rol.  546.  L  27« 

So  if  he  assault  another  for  decency  :  as,  if  a  churchwarden  take  an  hat 
from  a  man's  head  in  a  church.     R.  1  Sand.  1 4. 

If  the  plaintiff  declares  for  an  assault  and  battery,  he  may  recover  foe 
his  assault  only  (»),  though  the  declaration  cannot  if)  be  singly  for  the  as- 
sault.   Kit.  38.  a. 

• 

(D)  OR  A  ^THREAT,  &c. 

So  trespass  lies,  if  a  man  threaten  another  with  his  life  and  members^ 
xlaffuodaa  propria  venire  twn  dudet*     Reg.  104.  b.     2  Rol.  545.  1.  41. 

Or  threaten  to  pull  down  his  house,  quousaue  finemfecerit.    Reg.  108. 

Or  if  he  says,  that  he  will  cut  off  his  arm,  &c.     2  Rol.  545. 1.  25. 

That  if  he  call  him  traitor  he  will  defend  himself  upon  his  body  and 
kill  rather  tlian  he  will  be  killed.     2  Rol.  545.  I.  27. 

Or  will  defend  himself  during  the  life  of  one  of  them.     2  Rol.  545. 1.  30. 


1 


upoD  bi£  sword,  saying  to  the  plainiifT,  if  it  were  not  assize  time,  I  would  not  take  such  Ian* 
1^0^  frooi  yoa ;  it  was  adjudged  that  the  act  did  not  amount  to  an  assault,  for  in  that  thd 
ioteotioD  to  injure  is  an  essential  ingredient,  and  here  it  was  wanting. — 6.  In  the  case  of  an 
anauh,  the  danuige  consists  in  the  inconvenience  produced  by  the  fear  which  the  act  im« 
pfejsM  upon  the  plaintiff's  mind. — 7.  And  as  such  impression  can  only  arise  where  the  at- 
tempt to  iniure  is  coupled  with  a  present  ability,  the  plaintiff  must  be  placed  within  reach 


pointing  a  gun  at  the  plai 
«^r,  the  circumstance  of  the  gun  being  unloaded  can  make  no  difference,  provided  the  idea 
of  an  assault  hazarded  before,  is  the  true  one,  and  provided  also  that  the  plaintiff  is  una- 
waiet  of  the  fact. 

(0  Ad  action  lies  for  an  assault  alone.     45  Edw.  3.  Trin.  35.  p.  $4.     32  Ass.  60.  p.  99. 
4  Hen.  6.  Hil.  2.  p.  10.    3  Hen.  4.  Hil.  3.  p.  9.     1  Vent.  256.    2  Lev.  102. 

(0  However  where  a  plaintiff  declared  as  well  for  a  battery  as  for  an  assault,  and  proved 
the  latter.only,  the  court  gave  him  judgment  as  to  the  assault,  and  amerced  him^  profaUo 
«*««^e,  ak  to  the  battery.    40.  Edw.  3.  M.  40.  p.  19^ 
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So  if  he  says,  that  if  he  come  out  of  the  church,  &c.  and  speak  so,  he  will 
beat  him,  &c.     2  Rol.  545. 1.  37. 

So  if  he  threaten  a  battery,  unless  he  cease  a  suit  against  him.  2  RoL 
545.  1.  35. 

So  if  be  attempt  per  insidias  ad  interficiendum^  vel  mayhemandum.  Reg. 
102.  a. 

But  it  is  no  threat  to  say,  that  he  will  defend  himself  during  the  life  of  one 
of  them,  according  to  law.     2  Rol.  547.  1.  20. 

So  a  threat  is  not  a  trespass,  if  no  inconvenience  ensues. 

[»1(E)  REMEDY. 
(E  1.)  By  action. 

For. a  threat,  assault,  battery,  or  mayhem,  the  party  shall  have  a  remedy 
by  action  of  trespass,  quart  minas  imposuit  ita  quod^  <$^c.     Lut.  1428. 

Quare  in  ipsum  insvdtum  fecit  et  ipsnm  verheravit^  <Jrc.     F.  N.  B.  86. 1. 

And  such  is  the  form,  though  he  does  not  wound  him.     F.  N.  B.  86.  K. 

Quart  in  ipsum  insuUum  fecit,  verberavitj  vulneravitj  et  imprisonavit,  fyc, 
P.  N.  B.  86.  K. 

Qtiare  cepit,  imprisonavity  et  in  prisona  quausquefnem,  ^e^fecisset,  deiinuitj 
F.  N.  B.  86.  K* 

As  to  the  declaration  in  trespass,  for  battery,  &c.  and  the  pleas  to  it,  Vi  de 
in  Pleader,  (3  M.  3,  &c.  11,  &c.  15,  &c.) 

(E  2.)  By  indictment. 

So  mayhem  is  the  greatest  offence  under  felony.     Co.  L.  127.  a. 

So  for  a  mayhem  a  man  may  be  indicted,  fined,  and  ransomed.  Co.  L. 
127.  a.  b.  3  Inst.  63. 

Though  the  mayhem  be  done  by  himself.     Co.  L.  1 27.  b. 

Though  the  person  be  his  villein,  who  cannot  maintain  an  action  for  it 
against  his  lord.     Co.  L.  127.  a. 

So  an  indictment  lies  for  an  (u)  assault,  battery,  or  imprisonment  of  a 
subject. 

(E  3.)  When  the  damages  shall  be  increased  for  a  mayhem. 

If  the  declaration  mention  a^mayhem,  the  court,  upon  view  of  the  mayhem 
may  (x)  increase  the  damages  given  by  the  jury.  1  Rol.  572.  1.  10.  15.  R. 
1  Leo.  139.  J        J    J 

Though  the  particular  part  in  which  the  mavliem  was  be  not  specified. 
R.  Hard.  408. 

So  in  battery,  where  the  manner  of  the  battery  is  described,  the  court,  up- 
on view,  may  increase  the  damages.     Per  Hale,  Hard.  408. 

So  the  court  may  increase  damages,  upon  view  and  examination  of  wit- 
nesses, where  the  declaration  is  general  quod  maihemavit,  without  making 
any  description  of  the  mayhem,  if  the  judge  of  assize  certify  tlie  particulars  of 
the  mayhem,  or  be  in  court  and  affirni,  that  the  particulars  now  proved  were 
given  m  evidence  at  Uie  trial.     1  Sid.  108.  (y) 

(«)  1.  Distinct  assaults  may  be  included  in  one  and  the  same  indictment.  2  Burr,  984. 
Denying  Ld.  Rd.  1672.  2  Sir.  870. — 2.  And  where  an  indictment  consisted  of  two  coantv. 
one  for  a  riot  indorsed  ignoramutf  the  other  for  an  assault  returned  biUa  vera,  it  wa«  held 
good.     Cowp.  325. 

[x)  But  it  is  discretionary.     1  Wils.  5. 

^1  ^^  J^^^  ^^  ^®  piaintifi',  who  had  almost  lost  his  sight,  and  on  examination  of  a  sor* 
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But  where  the  declaration  does  not  mention  a  majbem,  nor  describe  the 
manoer  ofthe  battery,  the  court  cannot  increase  the  damages  upon  view* 
Hard.  408. 

So  if  the  mayhem  was  not  the  act  of  the  defendant  directly,  but  by  an  horse, 
after  the  piaintifTwas  thiown  down  by  the  defendant.     R.  1  Sid.  433. 
(  Or  by  a  gun,  which  the  defendant  let  off,  and  which  maimed  the  plaintiff 

against  his  will.     R.  1  Sid.  108. 

[*]So  if  the  declaration  be  general  quod  maihemavii,  without  describing 
how,  and  the  judge  does  not  certify  it*     1  Sid.  108. 

(E  4.)  By  appeal. 

So  he  may  prosecute  his  appeal  of  mayhem.  Han.  Ent.  270.  Co.  Ent. 
60.  c. 

And  the  writ  of  appeal,  and  indictment  shall  say,  yuodftlonict  maihemaviU 
3  Inst.  63.  118. 

To  an  appeal,  of  mayhem,  the  defendant  may  plead  not  guilty.  Han.  271* 

So  if  he  did  it  se  defendendoj  he  may  plead  in  bar,  son  assault  demesne» 
Han.  271.  277.     Co.  Ent  52. 

And  he  must  plead  it ;  for  he  cannot  give  it  in  evidence  upon  not  guilty* 
3  Inst.  316. 

So  the  defendant  may  plead  a  release  of  the  mayhem. 

Or,  of  all  actions  personal ;  for  the  damages  only  are  recovered  in  such  ap* 
peal.    Lit.  s.  502. 

So  the  defendant  may  plead  20/.  or  other  sum  given  in  satisfaction.  Han# 
374. 

A  recovery  in  trespass  for  the  same  mayhem.    Co.  Ent.  /50.  b* 
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BEACONS. 

Vide  Navigation,  (H.^ 

BEASTS. 

Vide  Chase,  (E— F.)— Dismes,  (H  5.  &c.) 

BEAU-PLEADER, 

Vide  Prerooative,  (D  52.) 

BENCH. 

Knro's  Bench.    Vide  Courts,  (B  1.  &c.)— Pleader,  (C  3.  8.  &c. 

Common  Bench.     Vide  Courts,  (C  1.  &c.)— Pleader,  (C  4. 11,  &Ct— 3 
B2.) 

BERWICK* 

Vide  Scotland,  (B.) 


|«0D,  damages  were  increased  from  11/.  to  50/.  Barnes,  153.  -{  So  the  plaintiff,  in  an  ac- 
tion for  an  assault  and  baitary,  may  give  in  evidence  the  obviously  probable  consequences 
of  the  battery,  though  not  laid  in  the  declaration.     Avery  r.  Ray,  I  ifCass.  Rep.  12. 

So,  previous  threats  may  be  given  in  evidence  to  increase  the  damagei.    Sledge  v.  rope, 
2  Hayw,  402.  Y  [*278l 
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"  Vide  Assize,  (D.) 
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[*]BIENS, 

(A)  GOODS  AND  CHATTEL?. 

(A  1.)  Real.  p.  279, 
(A  2.)  Personal,  p.  279. 

(B)  WHAT  GO  TO  THE  HEIR.  p.  280. 

(C)  WHAT  GO  TO  THE  EXECUTOR  OR  ADMINISTRATOH. 

p.  281. 

(D)  PROPERTY  OF  GOODS ;  HOW  VESTED,  p.  282. 

(D  1.)  By  succession,  p.  282. 
(D  2.)  By  grant,  p.  282. 
(D  3.)  By  sale.  p.  284. 

(E)  WHEN  THE  PROPERTY  IS  NOT  VESTED,  p.  288, 

(F)  WHAT  THINGS  ARE  nuilius  ia  bonis.    ■" 

Ferae  naturae,  p.  ^9, 

(G)  EMBLEMENTS,  , 

.(G  1.)  What  are.  p.  290, 
(G  2.)  Who  shall  have  them.  p.  290, 

(H)  TREES,  p.  292. 

(A)  GOODS  AND  CHATTELS. 
(A  1.)  Real. 

Goods  and  chattels  are  real  or  personal.     Co.  L.  118.  b. 
Chattels  real  are  such  as  concern  a  real  estate  ;  as  a  term  for  yeaw.     Co.- 
L.  118.  b. 

The  guardianship  of  a  ward.     Off.  Ex.  74. 

Whether  it  belone  to  one  by  tenure,  or  by  assignment  of  him  of  whom  the 
lands  arc  holden.     Off.  Ex.  74. 
A  villein  in  gross  for  a  term  of  years.     Off.  Ex.  75. 

1 18.  b.  '°'^''"*  ^^^  *^'*'°*  ^^  '***"'^  ^'"P'®'  "'^'■'^I'ant,  or  elegit.    Co.  L. 
Tbe  grant  of  the  next  avoidance.    Off.  Ex.  76. 
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(A  2.)  Personal. 

Chattels  personal  are  cattle,  household  ^tuff,  &c.  Co.  L.  1 1 8*  b*  Off*. 
Ei.  79.  81. 

All  fowls  tame,  or  reclaimed.     Off*.  Ex.  81. 

So  deer,  conies,  &c.     OS*.  Ex.  81. 

So  fish  in  a  trank,  &c.     Co.  L.  8.  a.     OfT.  Ex.  81 . 

So  tithes  severed  from  the  nine  parts.     Off*.  Ex.  85,  86. 

So  trees  sold,  or  reserved  upon  a  sale,  and  emblements.  Vide  post,  (G  1. 
2.-H.) 

{It  seems,  that  a  stone  affixed  to  a  bark-mill,  for  grinding  bark,  is  not  a 
part  of  the  freehold,  hut  personal  property.  Heermance  r.  Vernoy,  6 
Johnsj  Rep.  5. 

So  corn,  growing,  is  a  chattel,  and  may  be  taken  in  execution.  Whipple 
?•  Foot,  2  Johns.  Rep.  418.  S.  P.  Newcomb  v.  Ramer,  Id.  421.  innota. 

So  machinery  for  spinning  flax  and  tow,  and  carding  machines,  not  per- 
maneotZy  fixed  to  the  buildings,  but  fastened  in  particular  manner,  are  not 
fixtures,  but  personal  property.     Cresson  r.  Stout,  17  Johns.  Rep.  116. 

So  a  oider-mill  and  press  erected  by  a  tenant  holding  from  year  to  year, 
at  his  own  expence,  and  for  his  own  use,  are  not  fixtures,  and  may  be  re- 
moved at  the  expiration  of  the  tenancy.  Holmes  v.  Tremper,  20  Johns. 
Rep,  29. 

It  seems,  that  the  property  is  vested  in  the  tenant  after  the  expiration  of 
the  teaaDcy,  though  if  he  enters  and  removes  it,  he  may  be  liable  as  a. 
trespasser  on  the  soil.     Ibid. 

And  so,  a  permanent  stage  in  &  theatre,  being  attached  to  the  inheritance, 
is  real  estate ;  but  the  moveable  scenery  and  flying  stages,  are  personal 
property.     The  case  of  the  Olympic  Theatre,  2  Browne,  275,  285.  | 

[*]But  the  inheritance,  or  freeholds  of  lands  or  tenements  (z)  is  not  com- 
prehended under  goods  and  chattels.     Co.  L.  118.  b. 

Yet  inheritances  in  the  plantations  (a)  are  chattels  for  payment  of  debt$. 
R.  2  Vent.  358.     Vide  in  Assets,  (C.) 

(<)  A  grant  from  the  kfog  of  lOOOZ.  per  ann.  out  of  the  four  and  a  half  per.  cent.  Barba* 
^oesdaty,  with  collateral  secarity  for  payment  oat  of  other  reFenue,  is  a  mere  personal 
aonuity,  having  no  relation  to  lands  or  tenements,  nor  partaking  of  the  nature  of  a  rent,  but 
isdeiccndible  to  heirs.     %  Ves.  170. 

(a)  1.  Personal  property,  wherever  situate,  is  governed  by  the  laws  of  that  country  in  which 
downer  is  domtctZed.     4  T.  R.  182.     3  V.  &  B.  131 — 2.  But  real  property  is  regulated  by 
tile  law  of  the  country  where  the  land  lies.    2  V.  &  6.  13]. — 3.  And  wi(h  respect  to  domi- 
cile *,  the  mere  place  of  birth  or  death  does  not  constitute  the^  domicile  ;  the  domicile  of 
^^S'l^)  which  arisea  from  birth  and  connexions,  remains  until  clearly  abandoned  and  another 

taken.    5  Ves.   759.-4.  Which  cannot  be   during  pupilage,     b  Ves.  787 5.  For  some 

pQipQsesa  man  may  kave  two  domiciles.  5  Ves.  786. — 6.  But  in  regard  to  the  succession 
to  perional  estate,  there  can  be  but  one  ;  nor  does  the  Itx  loci  rei  nta  prevail.  5  Ves.  750. 
^'7«  la  the  case  of  cbtemporary  domiciles,  the  domicile  of  a  nobleman  or  gentleman  ie 
^^'Q^ly  (he  mansion-house  in  tiie  country  ;  that  of  a  merchant,  his  residence  in  town.  Q 
Ves.  789. — 3.  A.nd  in  the  case  of  lord  Somerville,  of  two  acknowledged  domiciles,  the  family 
■eatio  Scotland  and  a  leasehold  house  in  London,  upon  the  circumstances,  the  former,  which 
^^s  the  original  domicile,  prevailed.  5  Ves.  750.-*--9.  Intestate  domiciled  in  England,  leaving 
'«b1  estates  in  Scotland,  the  heir  being  one  of  the  next  of  kin  entitled  to  share  according  to 
the  law  of  England,  not  subject  to  the  condition  of  collating  the  real  estate  according  to  the 
law  of  Scotland.  2  V.  &  B.  131 — 10.  Intestate  domiciled  in  England  having  real  estate 
)n  Scotland,  the  real  estate  charged  with  a  heritable  bond,  as  the  primary  fund  accord- 
10$  to  the  law  of  Scotland,  and  not  exonerated  by  the  personal  estate  according  to  the  law  of 

•England.    2  V.  &  B.  132 11.  T.  P.  a  native  of  England  domiciled  in  Guernsey,  dies  in^ 

**»*ate,  leaving  a  widow  and  infant  children  by  her,  and  also  by  a  former  wife.  The  wid- 
ow after  his  death  is  appointed  guardii^n  of  the  children  by  the   royal  court  of  Guernsey^ 
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(B)  WHAT  GO  TO  THE  HEIR. 

Goods  and  chattels  annexed  (6)  to  th6  freehold  go  to  the  heir,  and  not  to 
the  executor,  or  administrator :  as,  the  glass  in  a  window ;  the  doors  and 
locks  of  an  house.     Off.  Ex.  86.  21  H.  7.  26.  b.  4  Co.  63.  b. 

[*]So  the  pales,  posts,  and  rails  for  an  inclosure.     12  H.  7.  26.  b. 

So  furnaces,  coppers,  &c.  fixed  to  the  freehold.  R.  21  H.  7.  26.  b.  R. 
f20  H.  7.  13.  b.  unless  they  are  severed  in  the  life-time  of  the  testator. 
Semb.  1  Sal.  368.     Vide  in  Execution,  (C  4.)  in  Waste,  (D  2.) 

So  wainscot  fixed  to  an  house.     4  Co.  64.  a. 

So  pictures,  glasses,  &c.  fixed  instead  of  wainscot.     2  Ver.  508. 

So  millstones,  &c.  fixed  to  a  mill,  (c) 

So  a  term  for  years  to  attend  the  inheritance  does  not  go  to  the  executor, 
but  to  the  heir.     R.  2  Ca.  Ch.  156.  160.  (J) 

So  deer  in  a  park,  conies  in  a  warren^  and  doves  in  a  dovehouse,  go  with 
the  inheritance  to  the  heir.     Co.  L.  8.  a.     1  Rol.  916. 1.  50. 

So,  fish  in  a  pond,  or  piscary.  Co.  L.  8.  a.  R.  Ow.  20.  1  Rol.  916. 
1.  45. 

So,  apples,  and  other  fruits  growing  at  the  death  of  the  ancestor.  Off, 
Ex.  84. 

So,  roots,  &c.  within  the  soil.     Off.  Ex.  89. 

So,  a  coat-armour,  pennons,  tomb-stone,  and  monuments  in  a  church,  in 
honour  of  the  ancestor.     Co.  L.  18.  b. 

So,  charters,  deeds,  and  otlicr  evidences  of  lands,  with  the  chests  in  which 
they  are  preserved.  Vide  in  Charters. 

and  iu  conjunction  with  another  person,  who  is  appointed  guardian  of  the  children  by  the 
former  marriage,  sells  the  property  of  the  intestate,  and  invests  the  produce  in  the  English 
funds ;  after  which  she  comes  to  England  with  her  children,  and  is  domiciled  there.  On 
the  death  of  some  of  the  children  under  age,  a  question  arises  whether  their  shares  of  the 
property  have  become  distributable  according  to  the  law  of  England  or  of  Guernsey  ;  and 
it  was  held,  that  the  law  of  England  is  to  govern  the  succession,  the  domicile  of  the  chil- 
dren being,  according  to  the  opinion  of  foreign  jurats,  upon  a  subject  on  which  oar  own 
laws  are  silent,  to  follow  the  domicile  of  the  surviving  mothers,  where  no  fraudulent  inten- 
tion can  be  imputed.  But  fraud  may  be  presumed,  where  no  reasonable  cause  appears  for 
the  removal.     3  Mer.  67. 

(&)  1.  Th6  general  rule  is,  that  a  tenant,  by  annexing  any  thing  to  the  freehold,  aban- 
dons his  property  therein.— 2.  This  rule  obtains  with  most  rigour  between  the  heir  and  the 
personal  representative,  in  favour  of  the  inheritance. — 3.  Its  rigour  is  somewhat  moderated 
where  the  claimants  respectively  are  the  personal  representative  of  tenant  for  life  or  in 
tail,  and  the  remainder-man  or  reversioner.— 4.  And  sUU  greater  indulgence  is  shewn  in 
the  instance  of  landlord  and  tenant,  in  favour  of  the  latter. — 5.  Upon  this  general  rule,  one 
exception  has  been  grafted  in  favour  of  trade  ;  and  accordingly  when  the  fixed  instrument, 
engine,  or  utensil  (and  the  building  covering  it,  falls  within  the  same  principle)  is  used  for 
commercial  and  not  merely  agricultural  purposes,  it  is  to  bo  accounted  personalty ;  may  be 
removed  by  the  tenant  either  during  the  term,  or  after  its  determination  ;  or,  if  he  dies,  it 
will  go  to  bis  personal  representative,  and  not  the  heir.  3  East,  38. — 6.  A  tenant  sued  by 
a  purchaser  in  ejectment,  enters  into  an  agreement  that  judgment  shall  be  taken  by  the 
plaintiff,  but  execution  shall  t>e  stayed  for  a  certain  time.  Held,  that  he  was  thereby 
estopped  removing  fixtures  he  had  erected  during  tho  term.  1  H.  B.  258.-7.  A  tenant  en- 
titled to  remove  fixtures,  does  not  abandon  his  property  therein  by  not  removing  them  be- 
fore the  expiration  of  the  term  ;  therefore,  though  he  is  not  justified  entering  upon  the  pre- 
mises after  the  term  has  ended,  yet  is  he  in  removing  the  fixtures.     2  East,  88. 

(c)  1.  A  cider-mill  is  personal  estate  ;  and  goes  to  the  executor.  3  Atk.  14.— 2.  Salt* 
pans  go  to  the  heir.     1  H.  Bl.  259.  n. 

(d)  If  a  copyhold  is  burnt  down,  and  money  collected  for  rebuilding  it,  lodged  in  the 
hands  of  guardian  of  tenant  in  tail,  who  dies  under  age,  the  money  shall  go  to  the  heir,  both 
because  of  the  entail,  and  because  it  was  copyhold ;  but  allowance  shall  be  made  to  his 
personal  representative  for  the  amount  of  interest  of  the  sum  lost,  for  so  long  as  the  iaiant 
lived.     1  Ves.  460.    Vide  in  Chancery. 
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So,  by  custom,  goods  and  chattels  may  go  as  heir-looms  with  the  house  to 
the  heir.     Co.  L.  1 85.  U  1 8.  b. 

And  such  heir-looms  cannot  be  devised  to  deieat  the  heir.     Co.  L.  1 85.  b. 

As,  the  ancient  jewels  of  the  crown.     Co.  L.  18.  b. 

The  best  bed,  table,  pot,  pan,  cart,  or  other  dead  chattel,  moveable.  Co. 
L.  18.  b. 

An  antient  horn,  where  the  tenure  of  the  land  is  by .  comage.  1  Yer. 
273. 

A  caroome,  or  licence  by  the  mayor,  to  have  a  cart  in  London*  Semb. 
2  Ver.  83. 

What  goods  go  to  the  wife  as  paraphernalia,  vide  in  Baron  and  Feme, 
(F.  3.) 

(C)  WHAT  GO  TO  THE  EXECUTOR  OR  ADMINISTRATOR. 

But,  generally,  all  goods  and  chattels,  real  (e)  and  personal  (/),  go  to  the 
executor,  or  administrator.  Co.  L.  388.  a.  Vide  ante,  (A.  1,  2.) — As- 
sets, (C.) 

[*]So,  statutes,  recognizances,  obligations,  and  other  seturities  for  money* 
Vide  Off.  Ex.  90. 

So,  a  captive,  or  prisoner  taken  in  war.     Vide  Off.  Ex.  79,  80. 

So  all  chattels  of  a  corporation  sole,  as  a  bishop,  parson,  &c.  go  to  his 
executor,  or  administrator,  and  not  to  his  successor.  R.  4  Co.  65.  a.  1 
Rol.  51 5.  L. 

Chattels  in  action,  as  well  as  in  possession.     4  Co.  G5.  a. 

Whether  such  corporation  sole  be  created  by  charter  or  prescription.  4 
Co.  65*  a. 

So,  if  the  chattel  be  granted  to  him  and  his  successors :  as,  if  a  term  for 
jears  be  granted  to  a  bishop,  and  his  successors  ;  his  executor,  or  administra* 
tor  shall  have  it.     1  Rol.  515. 1.  5.     Co.  Lit.  9.  a.  46.  b.  388.  a. 

If  an  obligation  or  other  specialty  be  made  to  him,  and  his  successors. 
Dj.  48.  a. 

But  chattels,  given  to  a  corporation  a^regate,  as  to  a  mayor  and  com- 
monalty, dean  and  chapter,  &c.  go  in  succession.  R.  4  Co.  65.  a.  Vide  in 
Franchjses.  (F  16.) 

So,  by  custom,  a  corporation  sole  may  take  goods  and  chattels  in  succes* 
8ion ;  as,  the  chamberlain  of  London.     R.  4  Co.  65. 

So,  if  the  president  of  the  college  of  physicians  recover  in  debt  for  prac- 
tising without  licence,  his  successor  shall  have  a  scire  facias  upon  iU  R.  1 
Rol.  515. 1.20. 

So,  if  a  manor,  to  which  an  advowson  is  appendant,  be  held  of  the  king,  and 
after  avoidance  the  tenant  dies  ;  the  king  shall  present  by  his  prerogative,  and 
not  the  executor,  or  administrator  of  the  tenant.     Co.  L.  388.  a. 

So,  if  the  bishop  dies  after  avoidance.     Co.  L.  388.  a. 
\  The  right  of  action  for  a  breach  of  the  covenant  of  seisin,  during  the 


(e)  1.  If  an  executor  in  (rust  for  an  infant  changes  an  estate  for  years  into  an  estate  for 
iires,  and  the  infant  dies  intestate,  the  lease  shall  ge  to  his  administrator,  not  his  heir.  3 
P.  W.  99.^9.  The  rents  of  an  estate  descended,  belonged  to  pobthumous  son  only  from  his 

birth.     3Atk.  203 3.  If  a  debt  is  owing  to  A.,  and  in  satisfaction  of  it  his  debtor   grants 

him  an  annuity  on  lands  for  his  own  life,  and  redeemable  j  this  annuity  is  part  of  A.'s  per- 
sonal estate.    lVe8.402.  ... 

(/)  Hangings,  tapestry,  and  iron  backs  to  chimnies,  belong  to  the  executor.    J^^^'  y*** 
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life  time  of  the  ancestor,  goes  to  his  personal  representatives,  and  not  to  iht 
heir*     Hamilton  v*  Wilson,  4  Johns.  Rep.  72.  \ 

(D)  PROPERTY  OF  GOODS ;  HOW  VESTED. 

(i>  1.)  By  succession. 

The  property  of  goods  and  chattels,  which  go  to  the  executor,  or  admm^ 
istrator,  immediately  upon  the  death  of  the  testator,  vests  in  them.  Vide  in 
Administration,  (B  10.) 

So,  the  property  of  goods,  which  go  to  the  wife  as  her  paraphernalia. 
Vide  in  Baron  and  Feme,  (F  3.) 

So,  the  property  of  goods,  which  go  to  the  heir. 

(D  2.)  By  grant. 

So,  if  a  man  grant  (g)  all  his  goods,  the  property  vests  (/e)  in  the  gran- 
lee.(t) 

[*]And  the  grant  may  be  made  without  deed.     Perk.  Grant,  sect.  57. 

If  he  grant  omnia  bona  et  catalla  sua,  all  his  goods  and  chattels,  real  and 
personal,  pass.     2  Rol.  58. 1.  17. 

So,  if  he  grant  bona  sua,  without  saying  omnia*     2  RoL  58.  L  17. 

(g)  1.  A  gift  of  money,  due  on  a  mortgage  and  a  bond,  by  the  testator  some  time  before 
his  death  to  a  daughter,  not  sastained  upon  the  circumstances  ;  merely  a  change  of  the  se- 
curities from  one  drawer  of  a  bureau  to  another,  by  the  wife  of  the  testator  by  his  direction  ; 
the  fact  and  the  declared  purpose  proved  only  by  the  examination  of  the  daughter  claiming 
the  benefit,  and  the  widow  discharging  herself  as  executrix  by  payments  under  the  gift. 
9  Ves.  1. — -2.  A  letter  to  executors,  expressing  a  consent  that  a  sum  of  500/.  was  proper  to 
be  given  to  the  daughter  of  the  deceased  husband,  held  not  to  amount  to  a  gift  of  so  mu  h  in 
the  executor's  hands,  the  intention  to  give  not  being  perfected  and  carried  into  execution. 

1  Mad.  176.— -3.  Quere,  whether  the  interest  in  money,  duo  upon  a  mortgage  or  bond, 
passes  by  a  mere  delivery  of  the  security,  as  a  gift  inter  tivot.     d  Ves.  1. 

(A)  1.  "Where  the  gift  is  by  parol,  a  delivery  is  essential  to  vest  the  property.  Str.  955. 
<{  Baker  9.  Avant,  1  Nott  and  M'Cord,  2:20.  Noble  9.  Smith,  2  Johns.  Rep.  5S.  Pear- 
son r.  Pearson,  7  Johns.  Rep*  26.  Grangiac  r.  Arden,  10  Johns.  Rep.  293.  Cook  r.  Hun- 
ted, 12  Johns.  Rep.  188.  Vide  Arrington  v.  Arrington,  I  Hayw  .1  cont.  ut  semb.  ^— ^«  And  if 
A.  promise  to  give  B.  20/.  the  promise  is  nudum  pactum  ;  but  if  he  actually  pays  it,  it  U  a 
gift,  and  he  cannot  recover  it  back.  2  T.  R.  27.^- •{  3.  What  acts  and  declarations  of  the 
donor,  amount  to  a  delivery  of  personal  property,  and  what  not.  Banks  r.  Hatton,  1  Nott 
and  M'Cord,  221.  MDowell  v.  Murdock,  1  Nott  and  M'Cord,  237.  Reid  t.  Colcock,  1 
Nott  and  M'Cord,  S92.  Noble  v.  Smith,  2  Johns.  Rep.  52.  Grangiac  v.  Arden,  10  Johns. 
Rep.  293.  Stewart  v.  Chiswell,  4  Har.  and  M^HeA.  527 — 4.  Where  a  father,  on  ihe  mar- 
riage ofhis  daughter,  permits  personal  property  to  go  into  her  possession  and  the  possession 
of  her  husband,  and  to  remain  for  a  considerable  time,  it  is  sufficient  evidence  of  a  gift. 
Tcague  r.  Griffin,  2  Nott  and  M'Cord,  93.  Parrel  r.  Perry,  1  Hayw.  2.  Carter's  Exr^s.  r. 
Rutland,  I  Hayw.  Rep.  97.     Parker  r.  Phillips,  1  Hayw.  451.     Killingsworth  r.  ZoDicofler, 

2  Hayw.  72.  Robinson'^s  Admr^s«  r.  Devone,  2  Hayw.  154.  Johnston  r.  Diliiard,  1  Bay, 
231.  Avaunt  r.  Sweet,  2  Bay,  528 — 5.  It  seems,  that  a  symbolical  delivery  is  sufficient, 
when  the  properly  can  be  identified,  and  is  not  present  at  the  time  of  the  gift  lavender  r. 
Pritcbard'4  Adrnr.  2  Hayw.  293.  S.  C.  2  Hayw.  337.  Arrington  v,  Arrington,  1  Hayw.  1. 
—6.  If  the  father  lend  to  the  son  certain  slaves,  for  an  indefinite  period,  and  the  son  retains 
the  possession  for  a  long  time,  using  and  treating  them  as  his  own,  it  shall  be  intended  as  a 
gift.  Filzhugh  r.  Anderson,  2  Hen.  and  Muof.  289. — 7.  A  gift  by  the  father  to  the  son,  of  a 
promissory  note  for  1,000  dollars,  payable  to  order,  in  60  days,  for  the  consideration  of  affect 
tion  merely,  is  nttdum  pactum.     Fink  r.  Cox,  18  Johns.  Rep.  145.  Y 

(t)  lliere  may  be  a  qualified  special  ownership,  as  well  as  an  unconditional  one.     Thus, 
if  a  stable  or  warehouse  be  demised,  under  a  restriction   against  using  it  as  a  shop,  U«e 
tenant  is  not  by  reason  of  this  restriction  the  loss  a  special  proprietor  dorine  the  lease.     4  M. 
&  S.  295. 
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Property  of  goods  ;  how  vested.  S6C^ 

And  by  Piich  grant  of  all  his  goods  and  chattels^  a  term  for  yean,  which 
be  has  in  right  of  his  wife,  passes*     R.  ^  RoL  58.  L  19. 

So,  goods  which  he  has  as  executor.  R.  2  Rol.  58.  L  21.  4  Leo.  22, 
R.  I  Leo.  263. 

Sof  an  inUrtsst  termini,  though  he  adds  bona  in  custodia  nut.  R.  2  Cro« 
do.     Or,  omnia  tunc  bona  sua*     R.  3  Leo.  1 53. 

So,  if  he  erant  omnia  bona  et  catalla  sua,  and  deliver  seisin  of  goods, 
which  his  wife  had  as  executrix,  or  administratrix,  the  goods,  which  his  wife 
had,  pass.     Semb.  2  RoL  58.  1.  25. 

So,  bj  such  grant,  a  term,  which  he  had  hy  an  extent  upon  a  statute  mev>* 
chant,  passes.     2  Rol.  58.  1.  32. 

So  a  bond,  and  statute,  viz.  the  parchment  and  paper,  pass.  2  Rol.  58.  L 
10.     Vide  Assignment,  (C.  1.) 

So,  by  a  grant  of  all  his  goods  and  chattels,  moveable  and  immoveable, 
within  such  a  park,  a  lease  for  years,  of  pawnage  in  the  same  park,  passes. 
3Leot.  19. 

So,  hy  a  grant  of  all  his  goods  and  chattels  being  in  such  an  house,  a  lease 
for  years  of  the  house,  as  well  as  the  goods  in  it,  passes.     3  Leo»  19.  (k) 

But,  by  a  grant  of  all  goods  and  chattels,  trees  growing  do  not  pass, 
d  Rol.  56.  1.  5. 

Nor  charters,  which  concern  the  land.     2  Rol.  58. 1.  12. 

Nor  the  chest  in  which  the  charters  are  preserved.     2  Rol.  58.  K  15.  (/) 

By  devise.     Vid^  Devise. 

t*]By  pledge. 

When  the  property  of  goods  vests  by  pledge,  &c.    Vide  in  Mortgage^  (A.^ 

(D  3.)  By  sale* 

So  if  a  man  sell  (m)  bis  goods  to  another,  the  prdpety  vests  (n)  in  th^ 
vendee,  (o) 


{k)  Cift  of  bank  ootcs,  with  executon,  for  the  children  of  A.,  is  a  gift  among  them  •    2  Bi^ 
t.  C  499.  * 

P)  1.  With  respect  to  a  donatio  causa  rhortii  ;  the  description  of  it  in  the  Digest,  is  not 
•orrect ;  the  true  definition  of  it  is  in  lege  27,  and  in  Just.  inst.  tit.  7.  de  donationibtis,  wherft 
it  appears,  that  it  has  the  nature  of  a  legacy,  is  liable  to  debts,  and  is  only  a  eift  on  survivor* 
djip.  2  Vcs.  J.  119.— 2.  The  gift  must  be  in  the  last  illness.  I  Ves.  J.  646.-3*  Though 
it  Deed  not  be  in  extremis.  2  B.  C  C.  612.  3  Mad.  184. — 4.  It  cannot  be  by  mere  parol. 
2  Ver.  J.  120.— 5.  But  there  must  be  a  delivery.  Str.  956 — ^6.  At  least  where  there  is  no 
deed  or  wriUng,  and  quere  eveti  then .  2  Ves*  J.  120.— 7.  Which  delivery  must  be  an  abso^ 
f^t  and  unconditional  delivery  of  possession  1o  the  donee,  or  a  third  person  in  trust  for  him. 
2  Marsh.  532 .— -8.  And  the  possession  must  continue  uninterrupted  to  the  time  of  the  donor's 
death.  Ibid.— 9.  Yet  it  has  been  held  that  an  a**oZt«/e  gift  to  take  effect  immediately  can- 
not be  considered  as  donatio  eatisa  mortis.  2  Ves.  J.  Ill  j  4  B.  C.  C.  286.— 10.  And  that  it 
nay  be  for  a  particular  purpose.    4  8.  C.  C.  72.  ,      *  ,»  t^-^  j  * 

(m)  I.  Sale  of^oods  is  complete,  upon  order  to  wharfinger  to  deliver,  communicated  to, 
andfl»sented  io  by  him.     7  Taunt.  278.     1  Moore,  29.— 2.  Where  the  terms  of  sale,  aj 
expressed  in  the  sold  note  lent  to  the  vendee,  and  communicated  to  the  vendor,  are  that 
the  qualify  is    to  be  approved  on  such  a  day  ;  the  contract  is  bmding  on  both  parties,  if 
not  disaffirmed  before  that  day  expires.     16  East,  46.-3.  A  broker  who  accepts  bills  of 
exchange  not  for   the  specified  amount  of  a  cargo,  but  for  a  gross  sum  generally,  on  the 
cargo  being  placed  in  his  hands  for  sale,  is  pawnee,  not  vendee  thereof.     1  M.  &  5.  4«4.-.» 
4   A.  agrees  to  buy,  and  B.  to  sell  a  quantity  of '^  St.   t^etersburgh  clean  hemp,J  at  a  cer- 
lain  prke,  through  the  medium  of  a  broker,  who  acts  as  agent  for  both  parlies.     The  broker 
delivers  a  bought  note  to  A.,  in  which,  by  mistake,  he  Inserts  "  Riga  Rhhie  hemp,"  instead 
of  **  St.  Petersburgh  clean  hemp,"  and  then  delivers  a  sale  note  to  B.,    stated  correctly 
according  to  the  original  coiftract.    Held  that  the  variance  between  the  two  notea  was  lata* 
and  no  contract  arose     t  Marsw  35ft.    5  Taunt.  786.  V*gft4l 
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(n)  1.  When  goods  are  sold^  if  nolhing  remains  to  be  done  on  the  part  of  (ke  seller,  as 
between  bim  and  ihe  buver,  before  the  article  is  to  be  delivered,  the  property  has  passed. 
12  East,  614.  -{Vide  Portland  Bank   v.  Stacey,  4  Mass.  Rep.  661.  Putnam  v.  Datch,  8 
Mass.   Rep.  287.      Marsh  t».  Wickham,   14  Johns.   Rep.  167.      M'Donald  r.  Hewett,   15 
Johns.  Rep.  349.  \- — 2*  If,  by  the  terms  of  a  contract  of  sale,  further  acts  touching  the  thing 
sold,  are  to  be  done  by  the  Tender,  to  the  performance  of  which  it  is  necessary  that  he  hare 
dominion  over  the  property,   the  property,  in  the  thing  sold  does  not  vest  in  the  vendee 
until  the  acts  are  performed  :  as  where  the  weight  of  the  commodity  is  to  be  ascertained,  or 
parcel  of  a  gross   commodity  separated  from  the  bulk.     Hence,  where  A.  having  about 
18  tons  of  flax,   lying  in  mats,  of  unequal   or   not  ascertained    weight,  at  B.^s  wharf^ 
sold  *•''  ten  tons  at  1 18/.  per  ton,  to  C,  the  amount  to  be  paid  by  C.^s  acceptance  at  three 
months,  from  this  day,^^   and  gave   the   rendee  an  order  on  B.  for  ten  tons  ;  C.   stopped 
payment  before  B.  had  weighed  off  the  qaantity.     Held,  that  A.  might  stop  in  trtnuiiu^  and 
countermand  the  delivery,  since  the  symbolical  delivery  by  an  order  on  the  wharfinger  was 
mcomplete,  the   commodity  not  being  in  a  deliverable  state.     2  M.  &  S.  S97. — 3.  Where 
a  chattel  is  made   to  order,  the   property  therein  is  not  rested  in  the   (jjiuut)  vendee, 
until  finished  and   delivered,   though  he  has  paid  for  it.     1  Taunt.  318.— 4.  A.  possessed 
of  40  tons  of  oil  in  one  cistern,  sold   10  tons  to  B.  who,  before  it  was  measured  off,  sold 
the  same  to  C,  and  gave  him  a  written  order  upon  A.   to  deliver  it.     C.  took  the  order 
to  A.,  who  wrote  thereon  ^^  accepted.^'     The  delivery  is  thereby  complete.     12  East,  614. 
—5.  VThere  the  custom  of  the  trade  on  the  sale  of  oil  was,  for  a  cooper  employed  by  the 
seller  to  search  the  casks,  and  for  a  broker,  on  behalf  both  of  buyer  and  seller,  to  attend 
to  make  a   minute  of  the   foot-dirt  and   water   in    each   cask  (for  which    an  allowance 
is  made),  and  for  the  casks  then  to  be  filled  up  at  the  seller^s  expence,  and  so  delivered  ; 
—the  property  does  not  pass  until  these  circumstances  have  taken  place.     13  East,  522. — 
6.  Sugars  contracted  to  be  sold  at  a  price   per  cwt.   cannot  be   recovered  by  the  vendee 
in  trover,    until  selected   and   weighed  off.     4  Taunt.  644. — 7.  A.   purchases    from   the 
defendant  a  quantity  of  oil,  which  was  not  to  be  drawn  off,  but  by  agreement  was  to  remain 
undivided  in  the   defendant's  cisterns,   and  for  which  A.  was   to  pay  a  weekly  rent  for 
warehouse-room.     A. 's  bill  for  the  oil  being  dishonoured,  and  he  became  bankrupt;  held, 
that  the  oil,  not  having  been  severed  from  the  defendant's  stock,  this  did  not  amount  to  such 
a  d<>Uvery  as  would  entitle  the  assignees  of  A.  to  have  trover  for  it.     1  Marsh.  2.     5  Taunt. 
176. — 8.  The  criterion  to  determine   whether  there  has  been  a  delivery  on  a  sale,  is  to  con- 
tidcr  whether  the  vendor   still  retains,  in  that  character,  a  right  over  the  property.     2  U. 
B.  il6. — 9.  Where  to  a  transfer  of  property  a  delivery   is  essential,  the  commodity  must 
be  in  a  deliverable  state,  or  a  symbolical   delivery  will  be  ineffectual.     2M-  &  SJ  397. — 
10.  Where  a    part  of  the  goods  sold  by  an  entire  contract,  has  been  taken  possession  of 
by  the  vendee,  that  shall  be  deemed  a  taking  possession  of  the  whole.     2  H.  D.  604.     1  N. 
R.  69. — 11.  The  delivery  of  a  part  of  an  entire   quantity  of  goods  contracted  for,  is  not  a 
virtual  delivery  of  the  whole,  so  as  io  vest  in  the  vendee  the  entire  property  in  the  whole, 
where  some  act  other  than  payment  of  the  price  is  necessary  to  he  performed  in  order  to 
rest  the  property.    6  East,  G 14.    2  Smith,  670 — 12.  Where  goods  are  sent  to  order  by  a 
carrier,  the  carrier  receives  them   as  the   vendee's  agent.     Cowp.  294.     Even  though  not 
named  by  him,  and  so  the  property  is  rested  in  the  rendee,  on  delivery  to  the  carrier. 
3  B.  &  P.  582.— 13.  A  delivery  to  a  wharfinger,  to  be  shipped  in  due  course  to  order, 
charges  the   vendee.     And  if  the  vendor  writes,    upon  the  wharfinger's   assertion,  that 
the  fi^oods  will  go  by  a  particular  ressel  ;  on  non^arrival  thereby,  the  vendee  is  bound  to 
apprize  the  vendor,  at  the  risk  of  the  consequences.     2  N.   R.  119«<~14.  A.  consiena  goods 


of  those  consi«n3ed  to  B*,  B.  draws  bills  on  A.  for  the  difference  which  he  sends  to  his  agent 
with  a  bill  of  lading  drawn  in  blank,  and  desiring  the  agent  in  case  of  A.'s  refusal  to  accept 
the  bills,  to  indorse  the   bill  of  lading  to  C.     A.   refuses  to  accept   the  bills,  and  the  bill 
of  lading  is  accordingly   indorsed   to  C.     The   ship  arrives,  and  C.  demands  the   goods 
as  indorsee  of  the  bill  of  lading  ;  the  captain  however,  refuses,   and  delivers  them  to  A., 
who  deposits  them  with  D.  as  his  warehouse-man.     U.  then  receives  notice  from  B.  to 
hold  the  goods   for   B.  as  his  property  ;  held,  that  though  the  goods  might  have  been  de- 
livered to  the  captain,  on  condition  of  A.'s  accepting  the  bills,  yet,  that  as  no  such  condition 
was  imposed  at  the  time  of  delivery,  that  delivery  was  complete,  and  vested  the  property 
absolutely  in  A.     1  Mars.  523.     5  Taunt.  759 — ^  13.  Where  a  bill  of  sale  was  made  by 
one  p^rt  owner  of  a  vessel  to  another,  she  being  at  another  port,  and  the  vendee  claimed 
pos^cision  of  her  soon  afterward?  on  lier  arri\  al  at  the  port  where  the  contract  was  made,  it 
was  held,  that  the  sale  was  valid  as  against  the  claim  of  an  attaching  creditor  of  the  vendor, 
who  caused  her  to  be  attached  immediately  alter  the  bill  of  sale  was  executed*     Putnam  r. 
Dutch,  8  Mass.  Rep.  287.  — 16.  A  sale  of  bricks  in  a  brick-yard,  accompanied  with  a  lease  of 
the  yard  until  the  bricks  should  be  sold  and  removed,  was  heldUo  be  valid  acainst  the  cred- 
itors of  the  •vendor,  withou'.  an  act  jal  removal.     Allen  jp.  Smith,  10  Mass.  Rep*  303. — 17.  A 
contract  for  the  sale  of  goods,  is  binding  on  the  party  signing  a  memorandum  thereof,  though 
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[*]Thoagh  he  suflers  them  to  be  in  possession  of  the  vendor.  Perk. 
Grant,  sect.  92.  {p) 

So  if  he  sell,  in  market  overt,  (7)  goods  in  which  he  has  no  property, 
without  covin,  the  property  vests  in  the  vendee.     Vide  in  Market,  (E.) 

Though  the  owner  be  an  infant,  feme  covert,  beyond  sea,  &c.  2  Inst# 
713. 

But  this  does  not  extend  to  goods  of  the  king.     2  Inst.  7 1 3. 

Nor,  to  a  gift  in  a  market; for  it  must  be  a  sale  upon  a  valuable  considera- 
tion.    2  Inst.  713. 


the  signature  is  aboTe  and  not  below  the  body  of  the  memorandam,  and   though  the  goods 
are  not  weighed.     Pcnnimanv.  Hartshorn,  13  Mass.  Rep.  87. — 18.  It  seems,  that  luch  con- 
tract does  not  pass  the  property  without  delivery.  Ibid.—- 19.  The  possession  of  a  chattel  by 
the  Tendor,  after  a  sale,  is  not  conclusive  evidence  of  fraud.     Brooks  r.  Powers,  15  Mass. 
Rep.  S44. — ^?0.  But  a  sale  of  goods  without  an  actual  delivery,  will  vest  the  property  in 
the  vendee,  if  it  be  of  such  a  nature,  and  is  so  situated,  that  personal  possession  of  it  is  im- 
practicable or   inconvenient.    Jewett «.  Warren,  12  Mass.  Rep.  300. — 21.  Cases  whereia 
an  actual  delivery  is  necessaiy  to  vest  theproperty  of  chattels  in  the  vendee  ;  and  where  a 
constructive  delirery  will  be  deemed  to  be  equally  operative.     Bailey  Si  Bogert  v.  Ogden* 
3  Johns.  Rep.  399.     De  Ridder  v.  M'Knight,    13  Johns.   Rep.  294.     Ludlow  r.  Hurd,  19 
Johns.  Rep.  218.     Dutilh  v.  Richie,  1  Dall.  171. — tZ.  Where  goods  were  contracted  to  be 
sold,  upon  condition  that  the  vendee  should  give  security  for  the  price,   and  they  are  deli- 
vered without  the  security  being  given,  but  with  the  declaration,  on  the  part  of  the  vendor, 
that  the  transaction  should  not  be  deemed  a  sale,  until  the  security  should  be  turnished  ;  it 

^  was  held,  tha^  the  goods  remained  the  property  of  the  vendor,  notwithstanding  the  delivery. 

'Hussey  v.  Thornton,  4  Mass.   Rep.   405. — 23.  But  it  seems,  that  in  such  case,  the  goods 
would  be  liable  to  the  debts  of  the  vendee's  creditors,  originating  after  the  delivery ;  and 
that  the  vendee  may,  for  a  bonajide  consideration,  sell  the  goods  while  in  his  possession. 
Ibid.— >24.  Where  goods  are  sold  to  be  paid  for  on  delivery,  if  on  delivery,  the  vendee  re- 
fusea  to  pay  for  them,  the  property  is  not  divested  from  the  vendor.     Palmer  r.  Hand,  13 
Johns.  Rep.  434.     Vide  Leedom  v.  Philips,  1  Ycates,  629.-25.  If  the  vendor  rely  on  the 
promise  of  the  vendee  to  perform  the  conditions  of  the  sale,  and  Deliver  goods  accordingly,  the 
right  of  property  is  changed;  but  where  performance  and  delivery  are  understood  to  be  si- 
multaneous, possession  obtained  by  artifice,   will  not  vest  a  title  in  the  vendee.     Harris  r. 
Smith,  3  Serg.  &  Rawle,  SO — 26.  Where  on  the  sale  of  a  chattel,  the  purchase-money  is 
paid,  the  property  is  vested  in  the  vendee  ;  and  if  he  permit  it  to  remain  in  the  custody  of 
the  vendor,  he  cannot  call  upon  the  latter  for  any  subsequent  loss  or  deterioration  not  aris- 
ing fipom  negligence.     Lansing  r.  Turner,   2  Johns.   Rep.  13.    Vide   Hunn  v.  Bowne,  2 
Cainet*  Kep.  38.     Bailey  &   Bogert  v.  Ogden,  3  Johns.  Rep.  394. — 27.  If  a  contract  he 
made  for  the  sale  of  goods,  and  before  the  contract  is  completed,  or  any  payment  made,  the 
goods  are  delivered  to  the  agent  of  the  vendee,  who  sells  them  after  notice  of  the  rescission 
of  the  contract  by  the  contracting  parties,  the  property  will  remain,  absolutely,  in  the  ven- 
dor, and  the  sale  by  the  agent,  is  void.     Spring  v,  Coifin,  10  Mass.  Rep.  31  ,*»28.  If  a  per- 
son assigns  his  interest  in  a  crop  growing  on  the  land  of  another,  it  is  a  valid  transfer  of  the 
property ;  and  in  trespass  for  destroying  the  crop,  the  action  must  be -brought  in  the  name 
of  the  assignee.     Carter  r.  Jarvis,  9   Johns.  Rep.  143. — 29.  A  sale  of  goods  by  order  of  a 
prize  court  established  by  a  belligerent,  in  a  neutral  country,  does  not  change  the  property. 
Wheelwright  r.  Depeystcr,  1  Johns.  Rep.  471. — 30.  A  sale  of  a  vessel  or  goods  wrecked  or 
abandoned,  in  conformity  to  the  municipal  regulations  of  the  country  where  they  are  fouad, 

changes  the  property,    and  vests  a  valid  title  in  the  purchaser.     Grant  v.  M^Lachlin,  4 

Johns.  Rep.  34 31.  If  the  vendor  deliver  to  the  vendee,  a  bill  of  parcels  of  goods  in  the 

possession  of  a  third  person,  with  an  order  for  their  delivery,  the  property  is  changed.     Hol- 

lingworth  v   Napier,  3  Gaines'  Rep.  102.— 32.  A  delivery  of  the  key  of  the  ware-house  in 

which  goods  sold  are  deposited,  is  a  sufficient  delivery.     Wilkes  i?.  Ferris,  5  Johns.  Rep. 

335.     Leedom  v.  Philips,  1  Yeates,  529 33.  So  the  delivery  of  the  receipt  of  the  store- 
keeper, for  the  goods,  being  the  documentary  evidence,  is  tantamount  to  the  delivery  of  the 

goods  themselves.     Wilkes  v.  Ferris,  ubi  9up*  }- 

(e)  If  A.  a  mercliant  abroad,  sends  goods  to  B.  a  merchant  in  London  for  B.^s  use,  and 

draws  on  him  ;  if  B.  receives  the  goods,  notwithstanding  he  does  not  pay  the  bills  but  dies 

insolvent,  A.  has  no  lien  on  the  goods.    3  P.  W^ms.  185. 
(jp)  VVhere  nothing  remains  to  be  performed  by  the  vendor,  the  circumstance  of  the  goods 

remaining  in  his  possession  by  election  of  the  vendee,  will  not  prevent  Ihd  property  vesting. 

11  East,  210. 
(9)  Sale  of  goods  in  a  shop,  though  not  in  London,   where  there  is  not  suspicion  of  fraud 

ia  the  buyer,  shall  change  the  property.    B.  R.  H.  349.  r«OQ   1 
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Nor,  to  a  sale  by  covin ;  as,  if  the  vendee  kn^w  the  goods  to  be  another'5, 
2  hist.  713, 
Or,  if  the  sale  be  in  a  bacW-rooro,  warehouse,  &c.     2  Inst.  7 13. 
Or,  in  an  improper  place;  as,  plate  in  a  scrivener's  shop.  2  Inst.  713. 

R.  5  Co.  83.  b. 

If  the  contract  was  commenced  out  of  the  market.     2  Inst.  713. 

Or,  made  in  the  night  before  the  rising,  or  after  the  setting  of  the  sun.     2 

Inst.  714. 

[*JIf  the  vendee  knew  the  vendor  to  be  an  infant,  feme  covert,  &c.  who 
have  no  authority  to  sell.     2  Inst.  713.  (r) 

So  it  does  not  extend  to  a  sale  to  a  man  of  his  own  goods.  2  Inst.  713. 
Doct.  di  Stud.  40.  b.  - 

So  if  A.  sell  his  goods,  which  are  afterwards  taken  in  execution,  and  sold 
by  the  sheriff,  and  afterwards  A.  redeems  them  ;  he  has  a  new  property^ 
Vrhicb  goes  to  his  executor,  and  not  to  the  vendee.     R.  4  Mod.  52.  (s) 


■>■;»■ 


(r)  A.  buys  plate  of  B.,  the  defendant,  and  gives  him  a  draft ;  for  wHich  B.  gives  a  i^« 
eeipt  as  for  cash  ;  A.  pawns  the  plate  to  C.  the  plaintiflf,  who  was  a  pawnbroker,  shewing 
him  the  receipt  as  evidence  of  his  title,  on  which  C.  took  the  goods  in  pawn.  The  draft 
tamed  out  afterwards  to  be  a  bad  one  ;  for  A,  had  no  money  with  the  banker.  A.  was 
tried  on  the  statute  of  procuring  under  false  pretences,  on  an  indictment  preferred  by  the 
defendant  B.,  and  was  convicted,  C.  the  plaintiff  producing  the  goods.  B.,  the  defendant, 
uponthis^  took  and  detained  them;  A.  brought  his  action  of  trover  thereupon,  and  held, 
that  he  should  recover ;  for  that  the  property  was  not  changed  as  against  the  right  owner, 
either  at  common  law,  or  by  the  statute  of  James  respecting  pawnbrokers.     Lofft.  187. 

(«)  1-  fVith  respect  to  stoppcigt  m  tranntti, — The  doctrine  of  stoppage  in  transitu  is  found- 
ed upon  equitable  principles  only.  2T.  R.75.  5T.  R.  683.  I  H.  B.  357.  2H.  B.  211« 
—2.  Questions  touching  the  right  of  stoppage  in  transitu  C2in  only  arise  between  vendor 
and  vendee,  not  between  principal  and  factor  ;  it  being  a  right  to  revest  property,  whicli 
in  the  case  of  a  consignment  to  a  factor  is  never  divested  out  of  the  principal ;  tiie  only 
right  given  to  the  factor  is  a  lien  upon  the  property  after  he  has  obtained  possession.  3  T.  R. 
7U3. — 3.  A  purchaser  upon  his  own  credit,  by  order  of  another  person  to  whom  he  consigns, 
is  a  vendor  entitled  to  stop  m  transitu,  3  East,  93. — 4.  As  between  the  vendor  and  vendee 
of  goods,  the  former  has  a  right  to  stop  the  goods  in  transitu^  if  the  latter  become  insolvent 
before  they  are  delivered.    2  T.  R.  63.     S.  C.  5  T.  R.  683.     1  H.   B.  357.     2  H.  B.  211 


1?.  42f — 7.  The  vendor  sent  goods  to  the  vendee,  and  a  letter  of  advice  inclosing  the  invoice 
was  sent  to  and  received  by  the  vendee,  and  the  goods  were  received  by  a  wharfinger  oa 
his  account,  who  debited  the  vendee  for  the  charges,  &c.  The  vendee  suspecting  himself 
tvi  be  insolvent,  and  having  committed  an  act  of  bankruptcy,  refused  to  receive  the  goods 
from  tho  wharfinger,  and  left  them  in  his  hands  for  the  use  of  the  vendor  ;  the  vendor  de- 
ms^nded  the  goods  from  the  wharfinger  before  a  commission  issued,  and  the  wharfinger  prom- 


teen  days  allowed  for  delivery,  and  gives  C.  an  order  upon  B.,  to  weigh  and  deliver  the  hemp 
so  sold  to  Ct,  or  bearer.  Before  the  fourteen  days  had  expired,  A.  gives  B.  notice  not  to 
deliver  the  hemp  to  C  The  hemp  not  having  been  weighed  oflf,  and  no  bill  of  exchange 
having  been  given  in  payment  for  it.  Held,  that  the  sale  of  it  to  C.  was  incomplete,  an4 
that  B.  was  liable  for  it  in  trover  by  A.  I  Mars.  252.  5  Taunt.  617. — 9.  A.  delivers  goods  to  a 
carrier  to  be  conveyed  to  B.  While  they  are  in  transitu^  A.  gives  notice  not  to  deliver  them  5 
but  by  the  mistake  of  the  carrier,  they  are  delivered  to  B.,  who  disposes  of  part  oT  them,  aod 
soon  afterwards  becomes  bankrupt.  Held,  that  the  delivery  to  B.  was  incomplete,  and 
therefore  that  A.  was  entitled  to  recover  in  an  action  of  trover  against  the  assignees.  2  Mars. 
457.  7  Taunt.  l69.-»-10.  Where  the  vendee  has  no  warehouse,  or  no  other  place  of  delive- 
ry than  the  warehouse  of  the  packer,  &c.  and  there  is  no  place  of  ulterior  delivery  in  view, 
the  transitus  will  be  considered  as  at  an  end,  when  the  goods  have  arrived  at  such  ware- 
house. 3  B,  &  P.  1 19.  3  B.  &  P.  320.  Id.  469.— 1 1.  A.  of  London,  being  in  danger  of  insoU 
irency,  goes  to  Glasgow,  and  obtains  goods  from  B.,  for  which  he  pays  by  a  bill  on  a  house  in 
London,  which  he  knows  to  be  insolvent.  The  goods  are  shipped  at  Leith,  (the  invoice  an4 
ifeceipt  from  the  ship-owner  being  made  out  to  A.),  and  are  delirered  to  C.  at  a  whar&nfet^ 
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i> London,  whoaflerwards  receives  notice  to  hold  them  for  B.  A.  becomes  bankrupt.  In  an 
action  of  trover  by  A.  against  C,  for  the  benefit  of  the  aBsignees ;  held,  1st,  that  the  receipt 
being  made  out  to  A.,  operated  as  a  delivery  to  him ;  and  therefore  that  B.^s  riffht  of  stoppage  in 
^^yranMitu  was  gone  :<— 2d,  That  there   was  not  such  conclnsire  evidence  offrand  on  the  part 
of  A.  as  io  avoid  the  contract.    2  Mars.  366.    7  Taunt.  59.-12.  Goods  sent  bjr  the  venddr 
to  the  vendee^s  agent  at  X.,  ander  an  order  from  the  vendee  to  be  so  sent,  ^^  to  be  shipped 
for  T.  as  usaaV  (allndiog  to  former  .transactions)   where   the  vendee^s  correspondent  re- 
sided, cannot  be  stopped  after  delivery  to  the  agent  at  X.    5  Cast,  175.— 13.  A  delivery  on 
Iward  a  chartered,- any  more  than  a  general  ship,  does  not  divest  the  right  to  stop  in  tran* 
«thi.    3  East.  381.    J  East,  515. — 14.  By  the  vendor^s  assent  to  a  sale  by  the  vendee,  and 
maridng  the  goods  by  the  new  purchaser  with  his  own  initials,  the  transit  is  at  an  end.     14 
East,  308.— -IS.  The  right  of  stoppage  in  traruttu  does  not  proceed  on  the  ground  of  rescin- 
ding the  contract ;  bat  it  is  an  equitable  lien  adopted  by  the  law  for  the  purposes  of  substan- 
tial justice.     Hence,  the  circumstance  of  the  vendee  having  paid  in  part  for  the  goods,  will 
not  defeat  the  vendor's  right  of  stopping  them  in  transitu  ;  the  vendor  has  a  right  to  retake 
them,  unless  their  full  price  has  been  paid  ;  and  the  only  operation  of  a  partial  payment  is  to 
^miniffti  the  lien  pro  tanio,     3  East,  93.<-'16.  When  the  master  of  a  ship  receives  goods  on 
board,  and  gives  a  receipt  for  them,  he  is  not  bound  to  deliver  the  bill  of  lading,  except  to 
the  person  who  can  produce  the  receipt  in  exchange  for  it.     Therefore,  whore  A.  sells  goods 
to  B.,  to  be  delivered  ^^  free  on  board,'^  and  loads  them  on  board  C.'s  vessel,  taking  a 
neeip^   which  purports  that  the  goods  were  received  ^  for  and  on  account  of  A.,'*  or 
eren  without  these  words  ;  B.  sella  the  goods  to  D.,  who,  without  the  consent  of  A.,  ob- 
tains a  bill  of  lading  from  C. ;  B.  becomes  bankrupt.     Held,  that  A.  being  in  possession 
of  the  receipt,  is  entitled  to  stop  the  goods  in  transitu.  2  Mars.  127.    6  Taunt.  433.  Lofft. 
325. — 17.  The  assignment  by  the  consignee  of  a  bill  of  lading,  bonajide  and  lor  valuable 
consideration,  whether  by  a  full  or  blank  indorsement  and  delivery,  transfers  the  property 
in  its  contents  to  the  assignee  ;  so  that  the  consignor  cannot,   on  the  insoWency  of  the  coui* 
sgnee,  stoptn  tranntu.     2  T.  R.  63.  S.  C  5  T.  R.  683.     1  H.  B.  357.     2  H.  B.  21 1 — 18. 
If  a  bill  of  lading  is  transferred  by  the  consignee  for  a  consideration  short  of  the  price  of  its 
contents,  but  without  notice  that  the  contents  have  not  been  paid  for,  and  the  indorsee  a(^ 
terwards,  with  notice  of  that  fact,  agrees  that  himself  and  the  consignee  shall  be  partners  in 
the  contents,  his  original  right  is  thereby  compromised,  and  he  must  stand  upon  his  new  one 
only  ;  and  since  that  is  no  better  than  the  consignee^'s,  the  consignor,  on  insolvency  of  the 
latter,  may  stop  in  transitu,    2  T.  R.  674.-19.  Bankruptcy  in  the  vendee,  any  more  than 
Insolvency,  is  not  in  itself  a  countermand  of  delivery.     If,  therefore,  the  goods  reach  the 
possession  of  the  assignee  under  the  commission  (in  whom  by  the  assignment  the  property  is 
vested)  before  they  are  stopped,  the  right  of  stoppage  in  the  vendor  is  at  an  end ;  as  if  he  puts 
his  mark  upon  them,  since  then  the  carrier  becomes  his  agent  in  charge.     3  T.  R.  464. — 
20.  Where,  on  a  sale  of  goods,  they  are  delivered  by  agreement  between  the  vendor  and 
purchaser  to  a  third  person,  ft>r  work  to  be  done  to  them,  who  is  to  return  them  to  the  vendor, 
by  whom  he  is  to  be  paid  ;  the  goods,   whilst  in  his  hands,  are  in   transitu^    and  therefore, 
^1  other  essentials  concurring,  may  be  stopped  by  the  vendor.     7  T.  R.  64. — 21.  In  regard 
t9  tht  rtsciiMton  of  the  contract, ^^y^h^re  by  the  terms  of  a  contract  of  sale,  the  vendee  may 
rescind  it,  without  any  acceptance  or  other  act  on  the  vendor^s  part,  by  returning  the  thing 
•old,  the  contract  is  rescinded,  though  the  vendor  refuse  to  receive  it.     1  T.  R.  133. — ^22, 
The  concurrence  of  both  vendor  and  vendee  is  necessary  to  rescind  a  contract  of  sale  ;  so 
that  if  an  offer  to  rescind  is  made  by  one  and  rejected  by  the  other,  the  latter  cannot 
afterwards,  and  after  the   rights  of  third  persons  have  intervened,  by  assenting  rescind 
it ;  as  where  the  former  becomes  bankrupt  in  the  interim.     5  T.  R.  402. — 23.  Where  there 
is  an  agreement  to  take  a  horse  back,  if  on  trial  he  shall  be  found  faulty,  though  it  is  ac- 
companied with  an  express  warranty,  yet  it  is  incumbent  on  the  purchaser,  if  he  discover! 
any  fault,  to  use  due  diligence  in  returning  the  horse,  for  a  trial  means  a  reasonable  trial. 

2  H.  B.  573 ^.     Where  a  horse  is  sold  with  a  month's  trial,  the  vendee  may  rescind 

the  contract  at  the  end  of  the  month,  though  in  the  interim  he  was  desired  by  the  vendor 
to  return  him,  on  his  saying  that  he  disliked  the  price.     1  N.  R.  257. — ^25.  If  the  vendor 
pf  goods  accepts  an  offer  previously  made  by  the  purchaser  to  return  them,  the  contract 
\b  thereby  rescinded,  and  the  property  revested  from  the  time  of  the  offer,  so  as  to  avoid 
an  attachment  in  the  interim  by  the  creditors  of  the  purchaser.     5  T.  R.  211—26.  If  a 
contract  of  sale  is  concluded,  and  the  purchaser,  on  the  commodity  being  tendered,  re- 
fugee to  receive  it,  whereupon  the  seller  requests  him  to  sell  it  for  him,  which  he  agrees 
to  do,  this  amounts  to  a  waiver  of  the  original  contract.     3  M.  &  S.  378. — ^27.  Where 
one  party  derives  benefit  from  a  thing,  the    title  to  which  eventually  proves  defective, 
he    cannot  recover  the  consideration  paid  to  the  other,  if  ignorant  of  his  want  of  title. 
I  N.  R.    260 — ^28.    As  against    the    vendee    the    contract    of   sale    is    annulled,  by  a 
inaterial    alteration    in   the    sale    note,    made    by    the    broker    at   his    instance,    after 

4iie]ivery.     15  East,  29 29.  If  A.  transfers  goods   to  B.  for  a  particular  purpose,  which 

ft  aftenvards  becomes  unnecessary  or  impossible  tQ  fulfil,  the  property  is  revested  in  A.    6 
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}  If  a  vendor  give  the  vendee  a  bill  of  parcels  of  goods  sold,  and  an  order 
on  Uie  storekeeper  in  whose  possession  they  are,  for  their  delivery,  the  right 
of  stoppage  in  transitu  is  determined*  -  Hollingsworth  r.  I*^apier,  3  Caines^ 
Rep.  182.     Vide  Hunn  v.  Bowne,  2  Caines'  Rep.  38*  } 

[*](E)  WHEN  THE  PROPERTY  IS  NOT  VESTED. 

But,  if  a  man  take  the  goods  of  another  by  wrong,  that  does  not  alter  the 
property.  (/) 

As,  if  thieves  steal  goods,  the  property  is  not  vested  in  them. 

So  if  pirates  take  goods.  Grot.  de.  j.  b.  et  p.  1.  3.  c.  9.  s.  16.  R.  1 
Rol.  285. 

And  though  the  king  grant  botia  piratartan  to  the  admiral,  and  goods  tak- 
en piratice  are  brought  to  England,  the  owner  may  take  them  ;  for  the  grant 
extends  only  to  the  proper  goods  of  the  pirates.  R.  1  Rol.  285.  3  Bui*  28. 
148.     Vide  Admiralty,  (D— E  3.) 

So  if  a  pirate  sell  goods,  takea  piraticcy  to  A.,  the  owner  may  take  them* 
3  Bui.  29. 

[*]So,  though  the  wrong-doer  sell  the  goods  to  the  owner  himself*  Doct. 
&  Stud.  90. 

T.  R.  fl5.  2  H.  B.  501*— 30.   WUh  rtipeei  to  payment — If  goods  are  sold,  to  be  paid  for  in 
ready  money,  the  vendor  should  not  deliver  Uiem  wiUiont  payment.    If  he  does,  he  con- 
sents to  waive  the  mode  of  payment  stipulated  for,  and  lets  m  any  other  which  by  law  is 
accounted  such  ;  for  instance,  a  set-off.     2  M.  &  S.  510.— -31.  If  goods  sold  are  to  be  paid 
for  by  a  good  bill,  and  the  bill  given  proves  bad,  the  vendor  may  sue   the  vendee  for  the 
price.     6  T.  R.  142.  and  see  Bill  of  czchange.^-32.  At  to  who  shoU  be  considered  the 
vcrufor.— Goods  belonging  partly  to  A.  and  partly  to  B.,  are  put  to  auction  at  A.^s  house., 
having  been  entered  at  the  excise  in  A.^s  name,  and  the  catalogue  stating  them  to  be  all 
the  property  of  A.    C  being  the  holder  of  an  acceptance  of  A.,  purchases  several  of  the 
articles,  without  being  informed  that  part  of  them  only  were  the  property  of  A.,  and  set- 
tles with  A.  for  the  amount.     Held,  that  the  payment  to  A.  was  good,  and  that  the  auc- 
tioneer having  suffered  C.  to  take  away  the  goods  without  giving  him  notice  not  to  pay  to 
A.,  was  precluded  from  recovering  from  C.  the  value  either  of  the  goods  which  bad   been 
the  property  of  A.,  or  of  those  which  had  been  the  property  of  B.     2  Mars.  497.     7  Taont. 
S37.    So,  though  there  had  been  no  actual  settlement,  the  purchaser  would  have  been 
entitled  to  have  set  off  a  debt  due  to  him  from  A.     2  Mars.  501.     7  Taunt.  243.-33.   JViih 
reference  to  the  verufee.— The  person  who  had  the  benefit  of  goods    sold  to  a  third   person^ 
held  liable,  under  circumstances,  to  the  vendor  for  the  price.    4  Tannt.  576.— «>34.   The 
vendor  of  goods  sold  and  delivered  to  A.  and  transferred  to  B.,  by  consent  may  sue  B.  for  the 
price.     5  Taunt.  450. — 35.  There  is  an  agreement  between  A.  4:  B.,  traders,   A.  on  his 
separate  account  in  England,  A.  and  B.  on  their  joint  account  in  Ireland,  that  goods  ordeiw 
ed  by  A.  to  be  purchased  by  B.  for  the  house  of  A.  &  B.  shall  be  charged  at  prime  cost.  Held, 
that  B.  as  well  as  A.  was  liable  to  the  seller  for  goods  so  purchased,  and  that  the  debt 
arose  in  t^ngland.     1  Taunt.  270. — 35.  In  regard  to  actions  beitpetn  vendor  emd  vendee.'-^ 
Quaere,  whether  the  onus  of  proving  the  dishonour  of  a  bill  given  in  payment  is  thrown  on 
the  buyer  or  seller  in  an  action  for  goods  sold?  7  Taunt.   312.   1  Moore,  61.-— 36.  De* 
mand  of  delivery  of  goods  sold,  as  sufficient  proof  of  an  averment  that  plaintiff  was  ready 
and  willing  to  perform  his  part  of  the  contract,  although  that  demand  was  made  by   hie 
8<:rvant,  when  he  himself  was  not  present  to  have  done  so,  if  required,   on  the   spot.     3 

Price,  86 37.  As  to  the  rendv'^s  duty  to  insure^  jnurstuint  to  a  canier*s  notice — 1f\liere 

goods  are  sent  to  order  by  a  carrier,  and  lost,  the  vendee  cannot  be  charged,  where  the 
vendor  neglected  to  insure  pursuant  to  the  carrier's  notice,  which  was  notorious.  14  £a8t^ 
475. — 38.  As  lo  whtther  a  salt  shall  he  invalidaied  by  the  want  of  a  revenue  licence  tn  the 
vendor. — Where  no  fraud  upon  the  revenue  is  intended,  but  there  is  a  neglect  only  by  the 
vendor  to  take  out  a  licence  or  enter  himself  as  a  dealer,  the  contract  of  sale  is  valid.  1 1 
East,  180i 

(0  I*  ^Vhere  the  lawful  property  may  be  identified  and  traced  out^  the  owner  shall 
come  and  recover,  when  the  thing  has  been  unlawfully  converted  and  changed ';  for  ihODg;^ 
the  poiitision  has  been  changed,  the  property  has  not ;  nor  will  seizure  into  the  hands  of 
the  crov  n  in  such  case  be  a  bar.  Lofft.  759. — 2.  I'rover  lies  where  a  felon  has  stolen  goode 
and  changed  them  into  notes,  if  the  notes  clearly  appear  to  be  the  product  of  th«  specifio 
goods.     Loffl.  89.  -  . 
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Or  die  in  possession  ;  for  a  descent  does  not  toll  a  right  to  goods.    Co* 
L.  349.  a. 

(F)  WHAT  THINGS  ARE  nullius  in  bonis. 

«     ■ 

FeriB  natune. 

In  things  which  Kteferm  naturcsy  none  can  have  an  absolute  propertj  : 

As,  in  deer,  conies.     R.  7  Co.  1 7.  b. 

NoFy  in  hawks,  doves,  herons,  pheasants,  partridges,  or  other  fowls,  which 
are  at  large,  and  not  reclaimed.     10  H.  7.  6.  30. 

Nor,  in  fish  (u)  at  lai^ge  in  the  water. 

Nor,  m  swans  not  marked,  and  at  large.     7  Co.  16. 

Bat  aU  swans  are  royal  fowls,  and  may  be  seized  to  the  use  of  the  king* 
7  Co.  16.  a. 

Yet,  a  man  may  have  a  qualified  or  possessory  property  in  them ;  as  if 
deer,  &c.  are  tame.     7  Co.  1 7.  b. 

If  hawks,  &c.  are  reclaimed. 

So  if  pheasants,  partridges,  or  other  fowls  are  tame. 

If  a  swan  be  tame,  viz.  kept  in  his  private  moat,  or  pond,  though  it  be 
not  marked.     7Co.l6.  b. 

Or  if  it  be  kept  in  waters  within  his  manor.     7  Co.  16.  b. 

So  if  it  be  lawfully  marked,  though  it  be  at  large.     7  Co.  17.  a. 

So  a  man  mayprescribe  for  a  game  of  wild  swans,  not  marked,  in  such 
a  creek.     R.  7  Cfo.  18.  a. 

So  doves  in  a  dovecote. 

Young  herons,  &c.  in  their  nests.     7  Co.  17.  b. 

Fish  in  a  trunk,  &c. 

And  of  such  things  tame,  or  inclosed,  felony  may  be  committed.  7  Co. 
18.  a. 

Or  trespass  lies,  quare  damns,  accipUres,  4^c.  suos  cepit,  if  he  shews  them 
to  be  reclaimed.     7  Co.  17.  b.     Vide  in  Pleader,  (3  M  9.) 

Bat,  if  deer,  fowls,  &c.  tame,  or  reclaimed,  attain  their  natural  liberty  (x) 
and  have  no  inclii^tion  to  return,  the  property  shall  be  lost.     7  Co.  17.  b. 

So  if  the  possession  be  ratione  privilegii  only,  he  has  no  property  in  them  *, 
as,  if  deer  are  in  a  park,  conies  in  a  warren,  &€•     7  Co.  17.  b. 

And,  if  they  go  out  of  the  forest,  park,  &c.  the  forester  cannot  enter  ano- 
ther's soil  to  retake  them.     Kel.  30.     Manw.  106. 

So  a  man  may  have  a  property  in  a  dog.     7  Co.  18.  a.    R.  12  H.  8.  4.  5. 

And  there  are  four  dogs,  of  which  the  law  takes  notice,  viz.  a  mastiff,  an 
hound,  (which  comprehends  greyhound,  bloodhound,  &c.)  a  spaniel,  and  a 
tumbler.     7  Co.  18.  a.     D.  Cro.  El.  125. 

And  trover,  or  trespass  lies  for  them.  R.  1  Rol.  5. 1.  30.  Ow.  94.  Hob. 
283.     Cont.  3  Leo.  219.     Adm.  2  Cro.  44.  463. 

[*]And  a  defendant  may  justify  an  assault  in  the  defence  of  his  dog.  •D* 
Cro.  El.  125.     Ow.  94.     Vide  in  Pleader,  (3  M  15.) 

And  delivery  of  a  dog  will  be  a  good  consideration  for  an  assumpsit.     R. 
.Cro.  El.  125.     Ow.  93. 


^  •    (u)  Unless  -where  an  exclusive  right  is  Tested  in  a  particular  person,  fish  upon  the  sea- 
;jf>bore,  between  high  and  low  water-mark,  belong  to  the  first  fortunate  finder.    2  B.  &  P* 

*^     <x)  Tf  A.  start  a  hare  in  the  grounds  of  B.,  hunt  it  into  those  of  C,  and  there  take  it,  the 
property  therein  is  in  A*     14  East,  S49. 
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So  a  itoan  mdy  have  a  properly  in  mookeys^  parrots,  &c.  for  Ihejr  are  mcr-: 
chandize,  and  valuable. 

(G)  EMBLEMENTS. 

(G  1.)  What  are.  . 

Emblements  upon  the  land  at  the  death  of  the  tenant,  are  chattels,  anj 
go  to  the  executor  or  administrator*      Vide  ante,  (A  2.) 

And  therefore,  if  a  man  sow  his  land,  and  die ;  the  corn  growing  goes  to 
his  executor,  or  administrator.     Co.  L.  55*  b. 

So,  if  he  set  roots.     Co.  L.  55»  b. 

If  he  plant  hops  from  old  roots  ;  for  he  annually  manures  the  land,  &c* 
R.  Cro.  Car.  515. 

If  he  sow  hemp,  flax,  or  other  thing  of  an  annual  profit.     Co.  L.  55.  b.  1 

Rol.  728.  1.  I. 

But  things,  which  give  no  annual  profit,  are  not  comprehended  under 
emblements  :  as,  if  he  sow  the  land  with  acorns.  Co.  L.  55.  b.  1  Rol, 
728.  1.  5. 

Or  plant  oak,  elm,  ash,  or  other  trees.     Co.  L.  55.  b. 

So  things,  which  proceed  annually  of  themselves,  without  the  labour  of 
men,  are  not  emblements  ;  as,  grass. 

Though  improved  by  the  labour  or  industry  of  the  lessee.  1  RoL  728[. 
1.10. 

(G  2.)  Who  shall  have  them. 

If  tenant  in  fee,  or  in  tail,  die  after  sowing  of  the  corn,  and  before  sever- 
ance, his  executor,  or  administrator,  generally,  shall  have  the  emblements. 
10  Ed.  4.  1.  b.     21  H.  6.  30.  a.     37  H.  6.  35.  b.  (y). 

So,  by  the  St.  Mert.  20  H.  3.  2.     Tenant  in  Dower. 

So  every  one,  who  ha3  an  uncertain  estate  or  interest,  if  his  estate  detcr- 

■  ■■■ .  , .,  ■  I,..,  I   ,       .        ■  ■    . ».    I        ■■  -'  ■■      ■ — — '-  ■—  -■ 

(y)  I.  Bat  if  tenant  in  fee  derises  his  ettate^  the  devitee  shall  have  (he  crop  whether  the 

devise  was  before   the  sowing.     Winch.  62.     Vide  Co«  Litt.  556.  n.     8  East,  343^ — S.  Or 

after.     Winch.  61. — 3.  If  he  derises  it  to  one  for  life^  with  remainder  oyer,  and  the  devisee 

for  life  also  dies  before  the  severance,  the  remainder>man  shall  have  it.     Winch.  61.     Cro. 

KHz.  61.-— 4.  If  a  man  conveys  an  estate  which  he  has  sown  io  A.  for  life,  and  A.  dies  before 

the  crop  is  severed,  (he  person  who  sowed  it  shall  have  it.     Hob.  132.  in  marg^. — 5.  Though 

the  devisee  is  prima  facie  to  have  the  crops,  he  shall  not,  if  there  are  words  to  show  an 

intent  that  the  executor  shall  have  them.     8  East,  343. — 6.  A  devise  to  the  executor  of  aU 

the  stock  upon  his  farm    will  entitle  the   executor  to  the  crops.     8  East,  339 — 7.  Where 

testator  devised  his  lauds   in  fee,  and  gSLVe   to  his  executors    all  his  monies,  &c»  household 

goods,  stock  upon  his  farm,  with  the   implements  of  husbandry,  and  all   other  his  personal 

estate,  of  what  nature  or  kind  soever;  the  devisee  sold  the  crops  which  were  standing  when 

the  testator  died,  and  the  executors  brought  money  had  and  received.     Le  Blanc,  J.  thought 

at  Uto  trial,  that  the  devisee  was  entitled,  but  reserved  the  point ;  and  the  court  considered 

the  point  settled  by  Cox  v.  Godsalve,  and  gave  judgment   for  plaintiff.     8  East,  339 — <{  8. 

In  a  lease  for  years,  it  was  agreed,  that  either  party   might  put  an  end  to  the  tenancy,  by  - 

giving  the  othpr  six  months  notice  ;  but  if  the  lessor  should  give  notice  to  quit,  he  was  to 

allcw  the  lessee  for  preparing  the  ground,  seed,  &c.     If  the  lessor  determine  the  tenancy  * 

by  giving  notice  to  quit,  after  the  lessee  had  sowed  the  ground,  the  latter  shall  be  entitled 

to  the  emblements,  notwithstanding  the  agreement.  Stewart  r.  Doughty,  9  Johns.  Rep.  108. 

-—9.  It  seems,  that  on  a  determination  of  an  estate  at  will,  by  the  lessor,  the  lessee   is  eatU  . 

tied   to  emblements,  but  not   to  any  compensation  for  improvements.     Ibid.  Per  Kenf, 

Ch.  J.— 10.  The  tenant  is  not  entiiled  to  emblements  ivhere  the  termination  of  the  estate  ii. 

fixed  and  ccrtaiii.     Whitmarsh  r.  Catting,  10  Johns.  Rep.  360.  S.  P.    Bain  r.  Clark,  id« 
424.  }>  91  r  ,      s 
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mines  by  the  act  of  God  before  seyerance  of  tbe  corn,  shall  hare  the  emble- 
ments, or  thej  go  to  his  executor,  or  admiDiBirator :  as,  if  tenant  for  life  bow 
the  land,  and  die  before  severance.     Co.  L.  55.  b. 

Or,  tenant  pur  outer  vie  and  cestuy  que  vie  dies.     Co.  L.  55*  h. 

[*]Or,  tenant  for  years,  if  he  so  long  live  ;  or  the  lessee  of  tenant  for  life. 
Co.  L.  55.  b.      1  Rol.  727.  1.  11.  15. 

Or,  if  a  lessee  at  will  die.     Co.  L.  55.  b. 

So  if  a  tenant  by  statute-merchant,  &c.  sow,  and  be  satisfied  by  the  casual 
profit  before  severance.     Co.  L.  55.  h. 

So,  if  a  joint  tenant  agree,  that  his  companion  shall  occupr,  and  sow  all 
the  land,  who  sows,  and  dies  before  severance,  his  executor  shall  have  them. 
R.  Ow.  102. 

So,  if  lus  estate  determines  by  the  act  of  another:  as,  if  lessee  at  will  sow 
the  land,  and  before  severance  the  lessor  determines  his  will.  Lit.  sect* 
68. 

So,  if  a  man  seized  in  right  of  his  wife  sow,  and  die  before  severance,  his 
execntor  shall  have  the  emblements.     Co.  L.  55.  h. 

So,  if  the  wife  die  before  severance,  the  husband  shall  have  them.  Co* 
L.  55.  b. 

So,  if  a  man  die,  his  wife  privement  enseint^  and  the  daughter  enter  and 
sow,  and  then  a  son  is  born  ;  the  daughter  shall  have  them.  Co.  L.  55.  b« 
1  Rol.  727.  1.  20. 

The  St.  of  Mert.  20  H.  3.  2.  which  gives  the  emblements  to  tenant  in 
dower,  was  only  in  affirmance  of  the  common  law.  2  Inst.  81.  T.  4.  H. 
Fitz.  Devise,  26. 

Bat  bj  s<Hne,  it  was  by  the  equity  of  the  st«  of  Mert.  that  tenant  in  fee, 
in  tail,  by  the  curtesy,  for  life,  at  will,  or  the  like  uncertain  interest,  shall  be 
allowed  emblements.  Per  Prisot,  37  H.  6.  7.  a.  Per  Fortescue  &  Danbj, 
37  H.  6.  35.  b.     Per  Yel.  but  two  J.  cont.  21  H.  6.  30.  a.  10  E.  4.  1.  b. 

But  where  a  man  has  a  certain  interest,  and  knows  the  determination  of 
his  interest,  he  shall  not  have  the  emblements  at  the  end  of  his  term  :.  as,  if 
lessee  for  years  sow  his  land,  and  before  the  com  severed,  his  term  ends ; 
the  leBsor,  or  he  in  reversion,  shall  have  the  com.     Lit.  sect.  68. 

S09  if  husband  and  wife  are  joint-tenants  for  life,  and  the  husband  sows, 
and  dies  before  severance,  the  wife  surviving  shall  have  it,  and  not  the  ex- 
ecutor of  the  husband.  Co.  L.  55.  b.  Semb.  8.  Ass.  21.  Per  five  J.  4 
cont.  Dy.  316.  a.  and  there,  by  an  award,  the  wife  had  three  parts,  and 
the  executor  the  fourth  for  his  seed.  Per  Wray,  said  to  be  adjudged,  but 
Poph.  dub.  Cro.  El.  61.  Dub.  Noy,  149.  Dy.  316.  in  marg.  Vide  1  RoL 
727. 1.  30.  Dub.  and  the  wife  had  one  moiety,  and  the  executor  the  other 
moiety.     2  Ver.  322. 

So,  where  one  joint-tenant  sows,  and  dies,  the  survivor  shall  have  it.  Pep 
Poph.  Ow.  102.     Ace.  2  Ver.  323. 

So,  if  a  Aian  devise  land  to  A.  he  shall  have  the  emblements.     R.  per 

three  J.  Win.  51. 

So,  if  a  devise  be  to  A.  for  life,  remainder  to  B.,  and  before  severance  A. 
dies  ;  B.  shall  have  them.  Per  two  J.  Clench  cont.  Cro.  El.  61.  Said  to 
be  adjudged.  Win.  51.     Godb.  159. 

So,  if  a  devise  be  to  A.  for  life,  who  dies  before  severance,  he  in  the  re-» 
version  shall  have  them.     Per  two  J.  Clench  cont.     Cro.  El.  61. 

So,  though  the  devise  was  made  before  sowing,  and  the  devisor  afterwards 
sow,  and  die  before  severance,  the  devisee  shall  have  them,  and  not  the  ex- 
ecutor.    Said  to  be  adjudged,  Win.  52.  . 

Vol.  H.  36  ['2911 
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So,  if  a  man'deteitninefl  hig  estate  bj  his  own  act,  he  shaH  not  have  MAe 
^emblements ;  for  they  go  with  the  land  :  as,  if  lessee  at  will  sow,  and  after- 
wards determine  his  will  before  severance.  Co.  L.  55.  b.  5  Co.  116.  Cro. 
El.  461. 

If  a  lessee  durante  vidtntate  sow,  and  afterwards  take  husband.  Co.  L. 
55.  b.     R.  5.  Co.  116.     Cro.  El.  460. 

If  a  lessee  surrender.     1  RoL  726.  1.  40. 

So,  if  the  estate  determines  by  forfeiture,  condition  broken,  &c.  for  it  is 
the  act  of  the  lessee.     Co.  L.  55.  b.     1  Rol.  726.  1.  33.  36. 

As,  if  the  lord  enter  upon  a  copyholder  for  not  doing  of  services  ;  he  shall 
•have  the  emblements   tempore  seisinoB,     Bro.  Emblements  4.     4  Co.  ^1.  b. 

So,  if  a  man  enter  by  title  paramount,  he  shall  have  the  emblements  :  as 
if  a  disseisor  sow,  and  the  disseisee  enter  before  severance.  Co.  L.  55.  b. 
•R.  Mo.  24.     Bro,  Emblements  10.  12.  17.  20. 

So,  if  the  disseisee  enter  after  the  corn  severed  by  the  disseisor.  R.  Dy. 
^t.  b.     Dal.  30.     Co.  L.  55.  b.     R.  Mo.  24. 

So,  if  A.  acknowledge  a  statute,  or  recognizance,  and  afterwards  sow  the 
•land,  and  the  conuzee  extend  the  land.     R.  2  Leo.  54. 

But,  if  the  lessee  of  tenant  for  life  be  disseised,  and  the  lessee  of  the  dis- 
seisor sow,  and  then  the  tenant  for  life  dies,  and  he  in  the  remainder  enters ; 
•he  shall  not  have  the  corn,  but  the  lessee  of  the  tenant  for  life.     R.  5  Co. 
85.  a.     Cro.  El.  463.  (z) 

\  If  tenant  for  life  dies  before  the  ground  is  planted,  he  in  remainder  will 
be  entitled -to  the  emblements.     Gee  v.  Young,  1  Hayw.  17. 

By  the  common  law,  the  executors  of  tenant  for  life  are  entitled  to  such 
■emblements  as  are  sown  in  the  life  time  of  the  tenant ;  but  after  his  death, 
the  executors  are  chai^eable  with  a  reasonable  rent  for  the  land,  to  be  paid 
,to  the  reversioner  or  remainder-man.  Thompson's  AdmV.  v.  Thompson's 
Ex'r.  6Munf.  514.  { 

(H)  TREES. 

All  trees  annexed  to  the  land  are  parcel  of  the  inheritance,  and  pass 
with  it. 

And  therefore,  if  a  man  convey  land  by  bargain  and  sale,  grant,  &c.  and 
all  trees,  by  express  words  ;  if  the  land  does  not  pass  for  default  of  inrolment, 
or  otherwise,  toe  trees  do  not  pa^s.     R.  1 1  Co.  48.  a. 

So,  if  a  man  lease  lands  for  life,  or  years,  with  all  trees,  &c.  the  trees 
pass  onlv  as  they  are  annexed  to  the  land,  and  the  lessee  shall  be  subject  to 
waste,  if  he  cuts  them  down.     R.  1 1  Co.  48.  a.     2  Bui.  7. 

So,  if  a  man  lease  lands  for  life,  or  years,  except  the  trees  ;  yet  those  con- 
tinue parcel  of  the  inheritance,  (so  long  as  they  are  annexed  to  the  land,) 
and  descend  with  it  to  the  heir.     R.  1 1  Co.  48.  a. 


ih^lhJ^  !f  ?u"^^**''  life's  leMee  shall  hare  it ;  for  had  the  tenant  for  life  lived  uotfl 

the  severance,  and  Uie  lessee  had  entered  at  any  time  before, he  would  have  become  enti- 
tled to  ,t,  and  when  the  act  of  God  deprives  him  of  the  power  of  entering/^^^^^ 
whatever  an  entry  would  have  entitled  him  to.    Cro.  Kiz.  464.  &  Re^p.  85.-^*^  ?a  mS 
conveys  an  estate,  which,  he  has  sown,  to  A.  for  life,  remainder  to  B.  fS^  life,  and  A   d^ 
before  the  crop  ,s  severed,  B.  shall  have  it.     Hob.  132.     Godb.  150. -5'  If  the  mortal 

^7:^     l^^x'^lts^^  enters  the  mort^or  will  not  be  entftled  to   tS^.  ett! 

menu,    uopgl.  283.-4.  A.  leta  land  to  B.  for  99  yean  determinable  on  his  lib  ^ht,  «^ 

?rft'"/S"^V'^i^*'°""='««  without  licence.    C.  ander-tenit  ptew.  and  w^^  to*^ 
hfe-timeofB.  who  die,  no  re-entry  being  made  ;  the  proviso  i.  gone  on  th' detemi^ai^ 
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Or,  ifUbe  leiMftonvey  the  i^i^ritance,  they  pass  with  it  to  t&e  gni&tte, 
R.  1 1  Co.  48.  a* 

If  a  feofifnent  be,  except  the  trees,  and  the  feoffee  afterwards  buy  the  trees^ 
Aey  are  re-annexed,  and  parcel  of  ibe  inheritance.  1 1  Co.  50.  a.  4  Co« 
63.  b. 

[*]If  tenant  in  tail  grant  hia  trees,  and  die  before  seteraace,  they  are 
afterwards  re-annexed  to  the  inheritance.     1 1  Co.  50.  a. 

If  A.  tenant  ibr  life,  without  impeachment  of  waste,  with  power  to  cnt 
trees,  &c.  and  to  make  leases  for  three  lives,  lease  for  three  lives,  except 
the  trees,  and  die  before  cutting ;  the  trees  are  re-annexed,  and  his  executoif 
cannot  cut  them.     R.  Liat.  1^3. 

But,  if  the  owner  of  the  soil  grant  all  his  trees,  they  are  now  severed  from 
the  inheritance. 

And  tbou^  the  soil  itself  does  not  pass,  yet  a  safficieni  nutriment  out  <rf 
the  earth  for  the  vegetation  of  the  trees,  is  granted.     R.  1 1  Co.  49.  b. 
*    And,  if  (here  be  a  grant  to  any  one  and  his  heirs,  be  has  an  inheritance  in 
the  trees  without  livery.     1 1  Co.  49  b. 

If  tenant  in  tail  grant  trees,  they  go  to  the  grantee  and  his  executors.  1 1 
Co.  50.  a. 

Bat,  if  the  tenant  in  tail  die  before  severance,  the  grantee  cannot  after- 
wards take  them.     1 1  C04  50*  a. 

If  tenant  in  fee  lease,  excepting  the  trees,  and  afterwards  grant  the  trees 
to  the  lessee ;  they  are  not  re-annexed  to  the  inheritance,  but  the  lessee  ha» 
an  absolute  property  in  them.     R.  4  Co.  63.  b. 

If  he  lease)  excepting  trees ;  be  has  power  to  shew  them  to  a  buyer,  to 
cat  and  cany  away.     R.  11  Co.  52.  a. 

If  he  excepts  trees,  hot  only  the  loppings  to  his  wife  ;  the  wife  shall  have 
the  loppings  of  all  the  trees  there*     K.  Jon.  376. 

Lessee  for  life,  or  years,  has  only  a  special  interest  and  property  in  the 
frqit  and  shade  of  timber  trees,  so  long  as  they  are  annexed  to  the  land.  4 
Co.  62.  b.     Dy.  90.  b.     1  Rol.  181. 

And  he  has  a  general  property  in  hedges,  bushes,  trees,  &c.  which  are  not 
tfanber.     4  Co.  62.     1  Rol.  181. 

And,  therefore,  if  the  lessee  cuts  down  (a)  hedges  or  trees  not  timber,  the 
lessee  shall  have  them. 

So,  if  dotards,  &c.  which  have  no  timber  in  them,  are  thrown  down  by 
the  wind,  &c.  the  lessee  shall  have  them.     Mo.  8 1 2. 

So,ifaman€ut  down  timber  trees,  the  lessee  shall  have  trespass,  id 
re^ct  to  the  loss  of  his  fruit  and  shade. 

Though  the  lessor,  or  any  one  by  his  licence  or'command,  cut  them..  1 1 
Co.  48.  b.     Mo.  7.     Jon.  376. 

So,  if  a  house  be  thrown  down  by  tempest,  the  lessee  may  take  timber  for 
repairs.     1  Rol.  181. 

So  the  lessee  may  cut  down  trees  for  repairs.     Vide  in  Pleader,  (3  O 

I  i^Waste,  (D  5.) 

Though  he  be  restrained  to  take  them  without  assignment ;  if  there  be 
no  assignment  upon  request.     Lut.  14 80. 


(fl)  1.  The  property  in  trees  levered  for  an  onjastifiable  piirpoee,  immediately  vests  in  tho 
tcoeral  owner.  2  M.  fc  S.  494 — 2.  Thus  a  tenant  for  life  dispunishable.  1  T.  R.  S5.--3. 
Or  where  there  is  none  such,  then  to  him  wh#  has  (he  first  estate  of  inheritance.  3  P.  Wms. 
f  78.  Al.  81.  3  Atk.  761.  1  Ves.  524.  646.-^,  Balin  the  case  of  an  entry  to  avoid  afine, 
the  entry  has  no  relation  with  respect  to  trees  felled^  19  Ewt,  474 — 5.  By  severance  th« 
i|»ectal  ownership  ia  trees  is  determined.    1  N.  R.  95.  r*39^1 
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But  the  lessee  cannot  assign  his  term,  excepting  the  trees ;  for  he  has  an 

interest  only  in    respect  of  ^e  land,  (unless  it  be,  without  impeachment  of 
waste.)     R.  Al.  81,  82.     Adm.  Lat.  269. 

]]*J And  if  the  lessor  except  the  trees,  the  lessee  cannot  take  them  for 

repairs.    . 

Though  he  be  allowed  to  take  them  by  assignment  for  repairs  ;  yet  if  the 
les^o^  does  not  assign,  the  lessee  cannot  take  them,  and  if  he  does  take  them, 
he  will  be  a  trespasser.     R.  Lut.  1480. 

So  tenant  after  possibility  cannot  grant  his  estate,  except  the  trees.  Per 
Jones,  Lat.  270t 

But  the  general  property  of  timber  trees  remains  in  the  lessor,  who  haa 
Qie  inheritance  of  the  land.     11  Co.  48. 

And,  therefore,  if  he  grants  the  trees  during  the  lease,  the  grant  is  good, 
though  it  shall  not  take  effect  until  the  lease  be  determined,  without  the 
assent  of  the  lessee.     1 1  Co.  48.  b.    Cont.  4  Co.  62.  b. 

And,  if  the  lessee  cut  down  trees,  or  pull  down  a  house,  the  lessor  may 
take  the  timber  which  the  lessee  does  not  u^e  for  repairs  ;  for  when  it  is 
severed  from  the  land,  the  general  property  is  in  the  lessor.  R.  1 1  Co.  81. 
b.     R.  4  Co.  62.  b.  63.  a. 

So,  if  the  trees  or  house  be  thrown  down  by  tempest,  the  lessor  may  take 
them,  or  maintain  trover  for  them.     R  1 1  Co.  81.  b.     R.  4  Co.  63.  b. 

So,  if  they  are  cut  down  by  a  stranger,  or  otherwise  severed  from  the 
land.     1 1  Co,  81.  b.     R.  per  three  J.  Cro.  Car.  242.     Jon.  255. 

If  he  in  reversion  cut  and  sell  with  the  assent  of  the  tenant  for  life,  being 
a  recusant,  he  shall  have  the  money,  not  the  king.     R.  I  Bui.  1 33. 

So,  if  a  disseisor  cut  down  trees,  &c.  the  disseisee,  after  re-entry,  shall 
have  trespass  •,  for  he  revests  the  freehold  in  himself  a6  inilto.     1 1  Co.  51 .  a. 

And  though  he  shall  not  have  trespass  against  the  feoffee  or  lessee  of  the 
disseisor,  who  come  in  by  title,  or  against  a  second  disseisor  ;  yet,  if  such 
feoilee,  lessee,  or  second  disseisor  cut  down  trees,  &c.  the  disseisee  after  his 
re-entry,  shall  have  trover  ;  for  the  property  is  re-continued  to  him.  1 1 
Co.  51.  b. 

Though  the  feoffee,  lessee,  &c.  had  sold  or  carried  them  off  from  the 
land  ;  for  that  does  not  alter  the  property.     1 1  Co.  51.  b. 

So,  if  tenant  by  the  curtesy,  or  in  dower,  cut  down  trees,  &c.  he  in  rever- 
sion or  remainder  may  take  them,  or  maintain  trover  for  them.  4  Co.  63. 
a.     1 1  Co.  82.  a. 

So,  if  tenant  after  possibility,  &c.     4  Co.  63.  a.     R.  cont.  1  Rol.  184. 

So,  if  tenant  for  life,  remainder  for  life,  cut  down  trees,  &c.  he  in  the 
reversion  shall  take  tliem,  or  shall  have  trover  for  the  trees,  though  he  can- 
not have  waste  during  the  same  remainder.     R.  Al.  81. 

So  the  lessor  may  take  or  maintain  trover  for  the  bark  of  the  trees  cut. 
R.  Cro.  Car.  242.     Jon.  255. 

Though  the  trees  are  converted  to  boards,  &c.,  for  the  principal  subatance 
remains.     R.  Mo.  19,  20. 

Though  they  are  carried  away,  or  converted  at  the  time  of  cuttinsr,  or 
afterwards,     R.  Al.  82.  ^ 

Though  the  lessor  docs  not  seize  the  trees  before  the  action  commenced. 
K.  Al.  82. 

Yet,  if  there  be  a  lessee  for  life  or  years,  without  impeachment  of  waste, 
toe  has  an  interest  and  property  in  timber  trees,  &c.  and  may  f  »lcut  them 

down,  and  convert  them  to  his  own  use.     Co,  ]L.  220.  a,     R.  Mo.  327.    R, 
♦  1  V-/0.  82,  b. 


Tree$.  277 

So,  if  trees  are  thrown  down,  or  the  house  prostrated  by  tempest,  the 
lessee  without  impeachment  of  waste  may  take  them ;  for  the  entire  proper- 
tj  is  in  him,  when  the  trees  are  severed  from  the  inheritance  by  the  act  of 
the  party  or  of  the  law.     R.  1 1  Co.  84.  a.     1  Rol.  1 83,  4. 

And,  if  the  lessor  afterwards  sell  the  trees,  anfthe  lessee  without^  im- 
peachment cut  them  down,  the  vendee  cannot  have  trover  for  them ;  for  the 
sale  was  void  against  the  lessee.     Semb.  Cro.  Car.  274.  , 

So,  if  a  stranger  cut  down  the  trees,  the  lessee  without  impeachment 
may  have  them,  or  maintain  trespass  or  trover  for  them.  Cent.  4  Co.  63. 
a.    Ace.  1  Rol.  183. 

So  lessee  without  impeachment  may  assign  his  term,  excepting  the  trees. 
R.Al.82.     Lat.  270. 

So  he  may  make  a  lease  except  the  trees.     Vide  Lat.  270. 

So  may  tenant  after  possibility.     Semb.  Lat.  270. 

But  a  lessee  without  impeachment  has  not  an  absolute  property  in  the 
trees;  ibr,  if  he  does  not  cut  them  down  during  his  term,  he  shall  not  have 
tbem,  bat  the  lessor  shall  have  them,  as  annexed  to  the  freehold.  1  Rol. 
182.    Lat.  270. 

Bona  coitfiscata,  etc.     Vide  Waife,  (D). 
FSLONUM.     Vide  Waife,  (C). 

FUOITIBOilUll,  ET  IN  EXIGEND^  POSITORUM.       Vide  WaIFI,  (B). 

notabilia.     Vide  Administrator,  (B  4.) 

BIGAMY. 

Vide  PoLiGAMT,  in  Justices,  (S  5.) 

BILL.. 

Bill  of  appeal.     Vide  Appeal,  (G  4.) 

BT  WAY  OF  appeal.     Vide  Chancery,  (2  O  2.) 

Certiorari  Bill.     Vide  Chancery,  (2  O  1.) 

Bill  IN  chancery.     Vide  Chancery,   (E  1,  2.— F.— G.— -M«— Y  6.— 

2Nl,&c.) 
OF  CREDIT.    Vide  Merchant,  (F  3.) 
FOR  DISCOVERY.     Vide  Chancery,  (2  G  3. — 3  B  1 ,  2.) 
IN  equity  for  tithes.    Vide  Chancery,  (3  C.) — Dishes,  (M  14.) 
WHEN  EVIDENCE.     Vide  Evidence,  (C  2.) 
of  exceptions,  {b) 

[*]BiLL  of  exchange.     Vide  Action  upon  the  Case  upon  Assumpsit, 

(A  2.) — Merchant,  (P  4,  &c.) 

— —  OBLIGATORY.     Vide  Merchant,  (P  2.)— Obligation,  (D). 

OjiioiNAL  Bill.     Vide  Chancery,  (Y  6. — 2  N  1,  &c.) 

Bill  in  parliament.     Vide  Parliament,  (G  1  l,&c.) 

— —  OF  review.     Vide  Chancery,  (G). 

(6)  1.  Tbe  court  out  of  which  a  record  issues  cannot  take  cognizance  of  a  bill  of  ezoep- 
tiooa  tendered  at  the  trial.  Cowp.  501.— 3.  The  court  of  R.  B.  after  deciding  on  a  bill  of 
exceptione,  that  eridence -rejected  in  the  conrt  of  great  sessions  in  Wales  was  admissible, 
wm  award  a  venire  denovo  into  the  next  English  county.  2  T.  R.  1S5.^-3.  When  jad^- 
aient  for  the  plaintilT  in  C.  B.  is  reversed,  on  a  bill  of  exceptions  in  K.  B.  the  defendant  is 
a»t  entitled  to  costs.  6  £ast,  49.-4.  Nmt  ca&  the  cott»  of  a  bill  of  exceptions  be  inchided 
bi  Qm  taxation  below.    1 B.  «;  P.  39, 
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gfB  BRIEF. 

Bill  o»  mviVd*.    Vide  Chancery,  (F). 
SiMOL*  Bill.    Vide  Obligation,  (C). 

^       BISHOP. 

Vide  CfiRTinCATB,  (A  1,    &C.)— EcCLESIAStlCAL  PeRSONS,  (C  2.)— Es- 

OLISB,  (H  11.>-Ireland,  (E.)— Pleader,  (3  I  12.)— Visitor,  (A  8.) 

'   BODY  POLITICK. 

Vide  Capacity,  (A  2 B  5.)— Franchises,  (F  1,  &c.) 

BONA  NOTABIL.IA. 

Vide  Administrator,  (B  4.) 

BOND. 

Vide  Chancery,  (4  D  1,  &c*)— Condition,  (A  5 — D  7,  8.)— Obliga- 
tion.—Pleader,  (2  G  12.— 2  W  9.  16,  &c.  46.) 

BOTTOMREE* 

Vide  Merchant,*  (E  4.) 

BREACH. 

Breach  of  an  award.    Vide  Arbitrament,  (G.—H.-J  5,  6.) 

OF  A  condition.     Vide  Condition,  (M  1,  &c.— N.— U  1,  &c.— 

S  1,  2.)— Chancery,  (2  Q  2,  iicA 

OF  covenant.     Vide  Covenant,  (E   1,  &c.— Pleader,  (2  V 

14,  &c.) 
■  ;■  ■  i*  or  faith>    Vide  Prohibition,  (G  13.)  .«  .    .     x 
OF  the  peace.     Vide  Justices  of   the  Peace,   (B  4,  &.c.) — 


Leet,  (L  5.) 
OF  PilisoN,    Vide  Escape.— Imprisonment,  <M  3.)— justices, 
(Q). — ^Officer,  (G  8.)— Rescous. 
r*lBREACH  OF  recognizance.     Vide  Bail,  (O — P.) 

ZJ. OF  TRUST.     Vide  Chancery,  (4  W  25,  &c,^ 

AssiomiENT  OF  A  BREACH.    Vide  PlbadeH,  (C  44,  &c.— F  14,  150 

BREAD# 

Assise  and  Assay  of  Bread.    Vide  Justices  ot  Peace,  (B  96.)^Lmt. 

(L  8.) 

BRBSFe 

(A)  THE  SEVERAL  SORTS  OP  WRITS. 

Breo$9%etar^ulajurisj  brevUtr  rem  enarrai,  inttntitmem  iamen  enarraniis 
flan§  exprimit.    Co  L»  73.  b. 
[♦297] 
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Writs  are  either  original  or  judicial.    Co.  L.  73.  b. 

As  to  mesne  or  judicial  process.    Y^de  in  Process.     Vide  in  Execntiom 

And  process  by  writ  may  be  upon  an  indictment  or  information  in  criminal 
cases.     2  Inst.  40. 

As  well  as  in  actions  real,  personal,  or  mixed.     3  Inst.  40* 

So  some  writs  are  in  the  nature  of  a  commission. 

As  a  writ  of  error  or  false  judgment.     2  Inst.  40. 

A  writ  for  election  of  knights  of  the  shire  for  parliament.     2  Inst.  40. 

Or  for  election  of  a  verderor  or  coroner.     3  Inst.  40. 

Or  for  his  discharge.     2  Inst.  40* 

A  writ  of  justices*     2  Inst.  40. 

De  venire  inspiciendo.     2  Inst*  40. 

De  viis  jr  venellis  mundandis.     2  Inst.  40. 

De  secvriUUe  pacts*     2  Inst.  40. 

A  writ  of  association,  si  n<m  omnes^  ^c.     2  Inst.  40. 

So  some  writs  are  extra-judicial  and  mandatory  ;  as,  a  writ  for  summoning  a 
peer  to  parliament.     2  Inst*  40. 

Or  for  summoning  t>ne  to  be  chief  justice  of  B.  R.     2  Inst.  40. 

Or  for  taking  the  degree  of  a  serjeant  at  law.     2  Inst.  40. 

A  conge  dP  elire  a  bishop.     2  Inst.  40. 

A  writ  de  restitutione  spiritualium*     2  Inst.  40. 

A  writ  of  livery.     2  Inst.  40. 

A  writ  of  protection.     2  Inst.  4Q. 

So,  writs  in  the  negative  *,  as  c/e  nanponendis  in  assisis  ^  juratis*     2  Inst* 
40. 
.  Quad  ne  exeat  regnttm*     2  Inst.  40. 

In  all  actions  the  king^s  writ  shall  be  allowed  ex  debito  justitia.     2  Inst. 
40. 

Andy  as  it  was  established  by  parliament  originally,  it  cannot  be  changed 
without  authority  of  parliament.     2  Inst.  40. 

All  iwrits  ought  to  issue  under  the  great  seal,  and  in  the  king^s  name.     Vide 
Process,  (A  2,  3.) 

A  writ  generally  shall  be  directed  to  the  sheriff  or  coroner.     2  Inst.  41* 

But  it  may  be  directed  to  the  party  himself.     2  Inst.  41. 

For  more  concerning  the  various  sorts  of  writs,  vide  their  respective 
titles. 

t*]BRIBERY. 

Vide  OrriCBR,  (I.) — Parliament,  (G  5.) 

BRIDGES. 

Vide  Chimin,  (B  1,  &c.) — Uses,  (N  4*) 

BRINGING  MONEY  INTO  COURT. 

Vide  Pleader,  (C  10.) 

BROKAGE. 

Vide  Chaxce^t,  (3  Z  8,) — OrricsR,  (A  2.)— Usury,  (D). 
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BROKER. 

Vide  MerchXnt,  (C). 

9 

BUGGERY. 

Vide  JUSTICES,  (S  4.  —  Y  1 3.) 

BURGAGE  TENURE. 

Vide  BoRRODOH,  (E.) 

BURGESS. 

Vide  BuRROuoH,  (D.) 

BURGLARY. 

Vide  Justices,  (P  2,  &c.  — Y  7.) 

BURIAL. 

Vide  Cemetery,  (B.) 

HBURROUGH. 

(A)  BURROUGH  ;  WHAT  SHALL  BE.  p.  290. 

(B)  CITY  5  WHAT  SHALL  BE  p.  299. 

(C)  CITIZEN,  p.  299. 

(D)  BURGESS,  p.  300. 

(E)  TENURE  IN  BURGAGE,  p.  300. 

(A)  BURROUGH  ;  WHAT  SHALL  BE. 

Burrough  imports  an  antient  town  of  principal  note,  and  which  enjoys 
particular  privil^es.  Lit.  s.  .164.  Co.  L.  109.  Brady^s  Treat,  of  6ur- 
roughs,  2,  3. 

Every  citj  is  a  burrough,  but  every  burrough  is  not  a  city.   Co.  L.  109, 

Every  burrough  sends  burgesses  to  parliament ;  and  therefore,  no  town 
shall  now  be  called  a  burrough,  which  does  not  send  burgesses  to  parliament. 
Lit.  s.  164.  Co.  L.  108,  9.  The  writ  of  summons  commands,  quod  de 
quolihtt  burgo  duos  burgenses  eligi  facias^  ^c.  and  the  antient  return  was, 

non  stmt  alii  burgij  &c. But  Brady  says,   that  towns  in  antient  demesne 

which  sent  burgesses  to  parliament,  were  yet  not  burroughs.  Bradj^a 
Treat,  of  Burroughs,  36. 

So  burgus  is  used  promisQue* 
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A  burro u^  might  be  within  a  seigniory  of  the  king,  Or  of  another  lord 
spiritual  or  temporal.     Lit.  s.  162,  3. 

Some  burroughs  are  incorporate,  and  some  not  incorporate.  Co.  L.  108. 
b.  Hob.  1 5.  But  Coke  says,  that  it  was  there  resolTcd,  that  burroughs 
cannot  take  privilege,  unless  they  are  incorporated.     12  Co.  121. 

(B)  CITY  ;  WHAT  SHALL  BE. 

A  city  is  a  burrough  incorporate,  in  which  there  is  or  was  a  bishop  with- 
in  time  of  memory.     Co.  L.  1 09.  b. 

Yet  Westminster  is  a  city,  though  not  incorporated. 

So  Cambridge,  Leicester,  &c.  were  antiently  called  cities,  though  there 
never  was  any  bishop  there.  Co.  L.  109.  b.  Brady's  Pref*  to  the  Treat, 
of  BuTTOugha. 

And  a  city  was  promiscuously  called  viUa  or  villata.  Mad.  Firma 
Buigi,  2. 

(C)  CITIZEN. 

As  to  the  election  of  citizens  to  parliament,  vide  in  Parliament,  (D 
i,  &c.) 

r*](D)  BURGESS. 

As  to  burgesses  elected  to  parliament,  and  the  manner  of  the  election^ 
vide  in  Parliament,  (D  7,  &Ci) 

How  one  shall  be  elected  a  burgess,  and  what  he  must  do  after  his  elec* 
iioD,  and  how  disfranchised.     Vid^  in  Franchises,  (F  20,  &c.) 

(E)  TENURE  IN  BURGAGE* 

In  antient  burroughs,  all  having  tenements  there,  usually  held  of  the  king 
hy  rent,  which  is  a  socage  tenure,  though  called  tenure  in  burgage.  Lit« 
tect  162. 

BuRouGR  couitT.     Vide  Courts,  (P  1,  &c;) 

BURROUGH  ENGLISH* 

(A)  BURROUGH  ENGLISH; 

Vide  Gavelkind,  (A)  Copyhold,  (K  4.) 
ijr  the  custom  in  some  burroughs,  the  youngest  son  shall  inherit  (c)  bQ 


(e)  1.  Burroagh  English  laDds  descend  in  the  same  iray  and  under  the  same  restrictions, 
in  and  ander  which  other  lands  deftcend,  except  that  the  person  to  whom  they  descend  ii 
altered  by  the  custom.  Ld.  Rd.  1024. — 2.  Therefore  where  the  issue  of  an  eldest  sob. 
troold  take  by  descent  at  common  law,  jure  representationu^  the  issue  of  the  youngest  will 
fake  by  the  custom.  Ibid* — 3.  So  a  right  of  entry  into  such  lands  will  descend  as  would 
tbe  land.  Ibid. — 4.  A  settlement  was  made  before  marriage  of  a  freehold  estate  to  the 
husband  and  wife  for  life,  and  after  their  decease,  to  the  heirf  of  the  husband  on  the  wife ; 
and  of  copyhold  in  Burrough  English,  to  the  husband  and  wife  for  life,  and  after  their  de- 
cease, to  the  heirs  of  their  two  bodies,  in  like  manner  and  to  the  same  uses  as  the  freehol<^ 
Held,  that  the  youDKeBt  90a  shall  succeed  as  heir  in  tail  to  the  copyhold*  ^  Blk.  1228. 
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the  leneineiitB  within  ihe  same  burroagh,  as  heir  to  his  fatiier ;  and  this  is 
called  burrough  English.     Lit.  s.  165. 

And  this  cfustom  is  very  reasonable  -,  for  the  youngest  is  least  able  to  help 
hrmself.    Lit.  s.  211. 

And  it  shall  be  in  the  same  nranner  in  copyholds  as  in  freehold.     R.  Cro. 

Car.  411. 

And  where  the  custom  extends  to  land,  in  shall  extend  to  a  rent  issuing 
out  of  the  land.     1  Sal.  244.     R.  2  Lev.  87. 

If  such  land  be  demised  to  A.  and  his  heirs  pur  auter  vie,  it  shall  go  to  the 
youngest  son.     2  Ver.  226. 

So,  by  custom,  the  youngest  brother  shall  inherit.  Co.  L.  140.  b. 
110.  b* 

Or  the  youngest  daughter  shall  inherit  alone.     Co.  L.  1 40.  b. 

So,  the  youngest  son,  if  he  be  not  of  the  half  blood.     Co.  L.  140.  b. 

So,  by  custom,  the  eldest  daughter  alone  may  inherit.  Co.  L.  140.  b. 
Cro.  Car.  484. 

But  these  customs  shall  be  taken  strictly  ;  and,  therefore,  'the  custom  of 
burrough  English  does  not  extend  to  the  youngest  brother,  %vithout  a  spe- 
cial custom.     2  Cro.  198.     Cro.  Car.  411.   1  Rol.  623.  1.  42. 

Nor  a  custom  for  the  youngest  brother,  daughter,  sister,  &c.  extend  to 
an  aunt,  &c.     1  Rol.  623.  I.  40.     4  Leo.  242.     Godb.  166. 

Or  a  niece.     4  Leo.  242. 

[*]So,  if  there  be  a  custom,  that  a  descent  shall  be  to  the  youngest  son, 
and  he  dies  in  the  life  of  his  father ;  the  descent  shall  not  go  to  Us  issue, 
without  a  special  custom.  Court  divided  Jon.  362.  R.  cont.  1  Sal. 
S43.  Mod.  Ca.  120.(d)     Vide  infra. 

So,  if  the  father  die,  and  afterguards  the  youngest  son  dies  without  issue 
before  entry ;  it  shall  not  descend  to  his  youngest,  but  to  his  eldest  brother. 
Dub.  Jon.  362.  But  it  would  have  been  clear,  if  the  youngest  son  had  en- 
tered.    Ibid. 

So,  if  the  father  die,  and  the  youngest  son  enter,  and  afterwards  a  young- 
er eon  is  born,  he  shall  not  enter ;  for  the  custom  shall  take  efiect  in  him 
who  was  youngest  at  the  death  of  the  father.  Dub.  Jon.  362.  Cro.  Car# 
412.     Inclined  cont.  Sal.  244. 

So,  if  A.  be  tenant  for  life,  the  reversion  to  B.  who  has  three  sons,  and 
dies,  and  the  youngest  son  dies  in  the  life  of  A.  tlie  descent  shall  be  to  tlie 
eldest  brother,  and  not  to  the  middle.  Dub.  Jon.  362.  Cro.  Car.  412, 
Semb.  cont.  1  Sal.  243,  4.     Mod.  Ca.  120.     Vide  infra. 

Lands  of  the  nature  of  burrough  English,  in  other  respects  usually  pur- 
sue the  course  of  the  common  law  ;  and  therefore,  a  tenant  of  such  land 
shall  have  error,  attaint,  &c.  Jon.  361. 
^    Shall  have  a  formedon  for  tlie  lands  in  tail.  .  Jon.  361. 

Shall  be  vouched  ;  charged  for  the  debt  of  his  ancestor,  &c.  Jon.  361. 

Shall  have  his  age.     Jon.  361.     1  Sal.  243.     Mod.  Ca.  122. 

So  he  may  vouch.     Jon.  361. 

So,  the  descent  shall  generally  be  governed  by  the  rules  of  the  common 
law  :  and  therefore,  if  tenant  of  lands  ot  the  nature  of  burrough  English  be 
seized  in  tail  male,  the  descent  shall  be  to  the  youngest  son.     Co.  L.  110.  b. 

So,  if  such  land  be  given  to  A.  and  his  heirs,  for  the  life  of  B.,  and  A. 
dies,  his  youngest  son  shall  take.  Co.  L.  1 10  b.  1  Sal.  244.  R.  2  Lev. 
138. 
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If  there  be  a  surrender  to  A.  and  his  heirs,  who  dies  before  admittance, 
bis  youngest  son  shall  have  it.  R.  1  Mod.  102.  Cont.  1  Sal.  243.  whera 
the  cusiorn  was  found  specially^  that  if  H.  die  seized,  it  shall  descend  to 
his  youngest  son,  but  ace.  if  it  was  found  to  be  burrough  English. 

If  tenant  in  burrough  English  has  a  son  by  one  ventre,  and  a  son  and 
daughter  by  another,  and  dies,  and  the  youngest  son  enters,  and  dies,  tha 
daughter  shall  have  it ;  for  there  shall  be  di  posse ssio  fratris,     Jon.  361. 

If  he  has  three  sons,  and  settles  his  estate  to  himself  and  his  wife  for  life, 
remainder  to  his  right  heirs,  and  dies  ;  the  reversion  descends  to  the  young- 
est son.     R.  Jon.  361.     Cro.  Car.  411. 

If  the  youngest  son  dies,  and  he  afterwards  purchases  land  of  the  nature 
of  burrou^  English,  it  shall  descend  to  the  son,  or  daughter  of  the  youngest* 
R.  1  Sal.  243.     Mod.  Ca.  120. 

If  tenant  in  burrough  English  be  disseised,  hia  youngest  son  shall  enter. 
1  Sal.  243. 

So,  if  by  custom,  if  there  be  no  heir  male,  the  descent  be  to  the  eldest 
daughter,  and,  if  no  daughter,  to  the  eldest  sister,  and,  if  no  [^Jsister,  to 
the  eldest  cousin  ;  if  the  eldest  daughter  die  in  the  life  of  her  father  leaving 
a  daughter,  she  shall  have  it  within  the  custom,  by  descent  from  her  grand* 
lather.     R.  1  Rol.  623. 1.  45. 

But  die  youngest  son,  being  heir  by  the  custom,  shall  not  be  bound  by 
the  warranty  of  his  ancestor ;  for  that  descends  to  the  heir  at  the  common 
law.    Jon.  361. 

Nor,  shall  vouch  upon  a  warranty  made  to  the  father  and  bis  heirs*  Jon. 
361. 

So,  if  a  descent  be  to  the  youngest  son,  who  has  no  son,  or  but  one,  the 
custom  shall  be  suspended,  till  there  be  a  younger  son  in  esse.  R.  Jon.  361. 

So  a  particular  custom  may  make  a  variance  from  the  general  custom* 
Jon.  36 1 . 

BYE-LAW. 

(A)  BY  WHOM  IT  MAY  BE  MADE.  p.  302. 

(B  1.)  WHAT  SHALL  BE  A  GOOD  BYE-LAW.  p.  303* 

(B  2.)  For  regulation  of  a  man's  right,  p.  304- 
(B  3.)  Or,  regulation  of  trade,  p.  305. 
(B  4.)  Though  a  charge  be  unposed.  p.  306. 
(B  5.)  Though  there  be  no  notice,  p.  309. 

(C)  WHAT  SHALL  NOT  BE  A  GOOD  BYE-LAW. 

(C  1.)  If  it  be  not  allowed  by  the  8t.  19  H.  7.  p,  S06. 

(C  2.)  If  it  extends  to  a  stranger,  p.  307. 

(C  3.)  In  restraint  of  trade,  p.  308. 

(C  4.)  In  restraint  of  a  right,  p.  309. 

(C  5.)  To  charge  the  subject,  p.  309. 

(C  6.)  If  it  be  imreasonable.  p.  309. 
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(C  7)  A  Bye-law  void  in  part  is  void  for  the  whole, 
p.  309. 

(D)  WHAT  REMEDY  SHALL  BE  ALLOWED  UPON  A  BYE-LAW. 

(D  L)  By  debt,  &c.  p.  310. 
(D  2.)  By  distress,  &c.  p.  310, 

(E)  WHAT  NOT, 

(E  1,)  By  imprisonment  p,  311.  s 

(E  2.)  By  sale,  &c.  p.  311. 

(A)  BY  WHOM  IT  MAY  BE  MADE. 

A  corporation  (c)  may  make  bye-laws,  without  an  express  power  by  their 
charter  tomake  them.  R.  1 0  Co.  3 1 .  a. .  R.  Hob.  211.  Per  [*]HoU,  C. 
J.  Trin.   11    W.  3.     Vide  Mo.  579.  584.     R.  5  Mod.  439.     1  Sal.  142, 

Carth.  482.  :,      .  i . 

And  such  power  a  corporation  has,  though  it  be  erected  wiihm  memory. 

Cont.  Mo.  869.     Ace.  Mo.  684. 

Though  it  be  erected  for  a  particular  cause  ;  as,  for  regulation  of  naviga- 
tion, trade,  charity,  &c. ;  as  the  Trinity-house.  Dub.  2  Jon.  145. 

So  a  custom  to  make  a  bye-law  may  be  alleged  in  an  ancient  city,  or  bor- 

ougb. 

So,  in  an  upland  town,  which  is  neither  city  or  borough,  to  make  a  bycT 
law  for  repair  of  the  church,  the  good  ordering  of  a  common,  or  such  like 
thing.     Co.  L.  no.  b.     R.  Cro.  Car.  498.     Adm.  Hob.  212. 

So,  by  custom,  the  tenants  of  a  manor  may  make  bye-laws  for  the  good 
order  of  the  tenants,     i  Rol.  366»  1.  35,     Mo.  75.     Adm.  Hob.  212. 

So  may  the  bondage.     Adm.  1  Rol.  366.  1.  16.     Dy.  322,  a.  R.   1  Rol. 

365.  I.  35. 

So,  resiants  in  a  leet.     Mo.  579.  584. 

And  a  leet  by  custom,  may  make  a  bye-law  for  good  ordering  of  a  com- 
mon.    R.  Cart.  1 79. 

So,  for  husbandry,  or  trade.     Per  Lea,  C.  J.  Pal.  39.6* 

So  every  town  ha&  powier  to  make  bye-laws,  without  special  custom,  for 
the  public  good  :  as,  for  repair  of  a  church,  highway,  &c.     R.  5  Co.  63.   a. 

And  in  suCh  cases  the  major  pie^rt  binds  the  others.  5  Co.  63.  a.  3  Leo. 
265.     Dal.  103.     Mo.  579. 


(e)  1.  If  power  of  makittg  bye-laws  is  hj  charter  given  to  a  select  body,  they  do  not  rep- 
resent the  whole  comniiuuty,  and  cannot  assame  to  themselves  what  belongs  to  it;  if  the 
power  ot making  bye-lft^  is  in  tlMbody  at  large,  ihey  may  delegate  their  rights  to  a  select 
body.  3  B.  M.  t827.*~-2.  A  bye-'law  returned  to  be  made  by  the  body  at  large,  may  be 
good,  where  the  power  is  giv^n  by  charter  to  a  select  number  to  make  bye-laws  in  the 
stead,  for  and  in  the  pa^me  of  the  whole  ;  for  it  might  be  made  by  the  select  body  acting  in 
the  name  of  the  whole  ;  and  if  found  to  be  made  in  due  manner,  it  shall  be  so  fntended.  1 
B.  M.  127. — 3.  A.  bye-law  cannot  superadd  a  qualification  to  an  elector  which  the  chaites. 
dots  not  require.  'J  bus,  if  charter  gives  the  right  of  election  to  mayor,  jurats,  and  commmj- 
alty,  a  bye^law  cannot  restrain  it  to  mayor,  jurats,  and  such  of  the  comotonalty  as  huve 
Served  churchwarden  and  overseer.  3  i^.  M.  1827. — 4.  Nor  if  the  charter  places  the  elec- 
tion in  the  mayor,  aldermen,  and  comrnonalty,  and  the  power  of  making  bye  laws  in  the 
ma^'or  a^d  aldermen,  can  the  mayor  and  aldermen,  with  the  assent  of  the  commMiall^^ 
take  the  fight  of  election  from  the  commonalty.  4B.  M.  3515. 
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Bat  the  inhabitants  of  a  town  cannot-,  without  a  custom,  make  bye-laws  for 
their  private  advantage  ;  as,  for  the*  good  ordering  of  a  common,  &c.  R. 
5  Co.  63.  a. 

And  where  they  can,  the  major  part  does  not  bind  the  others,  except 
where  the  custom  warrants  that  also.     R.  5  Co.  63.  a. 

So  the  tenants  of  a  manor,  homage,  &c.  cannot  make  bye-laws,  without  a 
co>tom«     R*  Sdv.   74* 

So  a  custom,  that  the  steward,  with  the  consent  of  the  homage,  may  make 
them,  is  not  good  ;  for  the  homage  ought  to  do  it.     R.  3  Lev.  49. 

(Bl.)  WHAT  SHALL  BE  A  GOOD  BYE-LAW. 

Every  bye-law  must  be  (/)  legi,  fidei^  rationi  consona.     8  Co.   126. 

[*]  And,  if  it  be  lawful  and  reasonable,  it  will  be  good,  though  it  be  not 
confirmed,  or  allowed  according  to  the  st.  19  H.  7.  7.  R.  5  Co.  63.  b.  1. 
Rol.  363.  I.  35.     Vide  post,  (C  1.) 

Soj  \(\i  appears  to  the  court  to  be  reasonable,  it  is  sufficient,  though  it  be 
pot  averred  to  be  so  by  pleading.     3  Co.  1 26.  b. 

So  it  may  be  reasonable,  though  the  penalty  be  to  be  paid  to  those  who 
maketfac  bye-law.     R.  1  Sal.  397. 

So,  generally,  it  shall  be  reasonable,  if  it  be  for  the  public  good  of  the  cot- 
poration.     Carth.  482.  {g) 


(/)  1.  Corporation  by  charter  cannot  make  bye-laws  ioconsUtent  with  the  intentioif,  or 
ooQDteracting  the  directions  of  their  charter.  4  Burr.  ^^04. — 2.  Bat  to  ayoid  a  bye-law 
apon  the  ground  of  contemplated  inconvenience,  the  inconrenience  must  appear  probal^le. 
12£att,  t9.— 3.  The  long  continuance  of  a  bye  law,  though  not  suflicient  to  leralize  it,  if  in 
itself  iHegal,  fifibrds  a  fair  presumption  that  there  is  no  intrinsic  inconvenience  In  it.  12  C^t, 
22.-4.  A  bye-law  restraining  the  exercise  of  oloctire  functions,  heretofore  possessed  by  the 
corporation  at  large,  to  a  select  body,  is  valid,  where  no  inconvenience  appears  likely  to  re* 
ndt.  12  East,  22.  13  East,  367.-1-5.  A  corporation  has  no  power  to  exclude  an  integral 
part  of  the  body,  when  a  charter  gives  them  the  right  of  electioiw  4  Burr.  2515. — 6.  A  bye- 
law  cannot  superadd  a  qualification  to  an  elector  which  the  charter  does  not  require.  3 
Barr.  1827.  supra* — 7.  A  bye-law  inconsistent  with  the  constittt^on  of  the  corporation  aa 
prescribed  by  their  charter  is  void,  4  Burr.  2260.  ;  though  to  supply  a  defect  therein  | 
thus  a  bye-law  giving  Xo  the  president  of  a  select  body,  a  casting  vote  in  case  of  an  equality 
of  votes,  where,  by  the  charter,  the  election  is  to  bo  by  tho  majority  :  since  this,  in  efiecti 
is  giving  to  the  president  the  right  of  nomination.  6  T.  R.  732  — 8.  A  by»*law  which  gives 
a  voice  in  the  election  to  any  person  to  whom  it  was  not  given  by  the  constitution  of  the 
borough,  is  bad.  13  East,  367. —  \  9.  A  bye -law  of  an  incorporated  eity,  inflicting  ap«* 
nailty  beyond  tho  jurisdiction  of  the  court  of  wardens,  is  void.  Zilstra  r.  Corporation  of 
Charleston,  1  Bay,  375.  Vide  M'MuIlen  r.  City  Council  of  Charlteton,  1  Bay,  44.  Corpo- 
laiioQ  of  New- York  v.  Ordrenan,  12  Johns.  Rep.  122. — 10.  A  bye-law  of  a  oofporation  ere* 
ated  for  manufacturing  purposes,  allowing  the  stocldl^lders,  on  payine  30  per  cent  on  their 
shares,  to  forfeit  their  stock,  is  void  as  against  creditors.  Slee  v  BUmm,  19  Johns.  Rep. 
456.«— ]  I.  A  bye-law  to  expel  a  member  for  vilifying  any  member  of  a  corporation,  is  bad  ; 
it  not  being  expressly  authorized  by  the  charter,  and  not  being  necessary  for  the  government 
and  rapport  of  the  corporation.  Commonwealth  v.  St  Patrick  So^^ty,  2  Binn.  448. — 12.  A 
corporation  empowered  ^^  to  make  rules,  bye-laws  and  ordinances,  and  to  do  every  thing 
needful  for  the  good  government  and  support  of  the  corpoc^fibn,^^  may  make  a  bye-law  giv- 
ing the  president  of  the  corporation  the  power  of  appointing  inspectors  of  elections.  Com- 
Bonwealth  v.  Woelper,  SSerg.  &  Rawle,  29 — 13.  A  bye-law  <rf'a  corporation  whose  object 
is  the  management  of  money  transactions,  authorizing  the  stockholders,  in  all  their  meetingf« 
to  vote  by  proxy,  is  a  valid  bye- law.     State  «.  Tudor,  5  Day,  329.  J- 

Cf)  1*  A  corporation  having  right  to  make  bye-laws  to  govern  the  inhabitants,  and  to  make 
it«0iidary  burgesses  put  of  the  inhabitants,  and  capital  burgesses  out  of  the  secondary  bur- 
feeses,  make  a  bye^w,  that  eyery  inhabitant  chosen  a  burgess,  and  refusing  to  serve,  shall 
MMfeit,  U,c.  This  is  a  gopd  bye- law  ;  but  it  relates  to  inhabitants  refusing  to  be  secondary  . 
bor|es8es  only,  and  not  to  secondary  refusing  to  be  capital  burgesses.  B.  R.  H.  284. — 2.  A 
by*4Mr  of  a  company,  to  elect  such  and  so  many  of  their  members  as  should  seem  conve- 
^ieilt|  on  pain  to  forfait  251.  on  refusing  to  accept  or  to  pay.  admission-fee,  is  good ;  Ibr  the 
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(B  2.  For  a  regulation  of  a  man's  right.— Vide  port,  (C  4.) 

And  therefore,  a  bye-law,  made  only  for  the  regulation  of  any  one  in  the 
use  or  exercise  of  that  which  he  has  a  right  to  do,  will  be  good  ;  as,  a  bye- 
law  that  no  commoner  shall  put  his  sheep  in  such  a  part  of  the  common  j 
for  he  is  not  restrained  for  all  beasts,  nor  as  to  the  sheep,  for  the  whole 
common.     R.  1  Rol.  365. 1.  25.     Cro.  Car.  497. 

Or,  that  he   shall   not  put  beasts  upon  the  common  till  such  a  day.     I 

Rol.  366. 1.  30. 

Or,  till  the  farmer  of  the  rectory  there  ring  the  bell ;  for  he  is  an  indiffer- 
ent person.     R.  1  Rol.  366. 1.  20.     D^'.  322.  a. 

So  a  bye-law  for  aroiding  confusion  m. popular  elections,  that  the  mayorf 
or  aldermen,  &c.  shall  be  elected  by  a  select  number,  is  good.  R.  4  Co* 
78.  a.     3  Bui.  71. 

So,  a  bye-law,  that  no  one,  not  born  in  such  a  town,  or  an  inhabitant 
there  for  three  years,  shall  be  allowed  to  inhabit  there,  without  a  testimonial 
of  his  good  behaviour.    Hard.  56. 

So  a  bve-law,  that  every  one,  chosen  sheriff  of  London,  shall  serve,  un- 
less he  swears  at  the  next  hustings  that  his  substance  is  not  of  the  value  of 
10,000/.  and  brings  six  witnesses,  to  be  allowed  by  the  mayor  and  aldermen, 
that  they  believe  him,  is  good  4  for  he  ought  to  serve  de  jure^  when  he  is 
chosen  ;  and  therefore  the  bye-law  is  in  ease  of  him.  R.  Trin.  11  W.  3» 
B.  R.  Vanacker.     5  Mod.  441.     1  Sal.  142. 

[*](B  3-)   Or  regulation  of  trade.— Vide  post,  (C  3.)    Vide 

Trade,  (D  2.) 

So  a  bye-law  for  the  regulation  of  trade  will  be  good ;  as,  that  no  one 
ghall  use  (h)  an  hot  press  in  London  ;  for  it  is  dangerous  for  fire,  and  deceit. 
R.  1  Rol.  365.  1.  20. 

That  no  one  sell  his  cloth  before  it  be  searched  at  Blackwell  liuU.  R.  5 
Co.  63.     Mo.  580. 

That  such  a  baker  bake  white  bread  only,  such  an  one  only  brown. 
Hard.  56.     2  Rol.  391. 

That  bricklayers  dd  not  plaister  with  lime  and  hair,  which  is  proper  to 
plaisterers.     R.  2  Rol.  391.     Pal.  396. 

court  win  not  presume  the  party  elected  is  unfit ;  and  if  he  is,  it  may  he  pleaded,  or  giYen 
in  evidence  onnil  debet.     1  B.  Mi  S35. 

(h)  1.  General  restrafnts  of  trade  aro  bad  ;  particular  restraints,  either  at  to  time  or  place 
are  good,  if  for  a  tofficient  consideration.  Willes,  384. — 2.  And  a  bye-law,  by  a  trading 
company,  prohibiting  the  individual  members  trading  on  their  private  account,  is  good.  8 
T.  R.  351^.— .3.  So  aemble,  that  a  bye- law  that  members  of  one  company  diall  not  be  mem- 
bers of  different  companies,  is  good.  2  M.  &  S.  60— 4.  8o  that  a  bye-law  that  a  butcher  in 
London  shall  be  free  of  the  butchers'  company.  3  Burr.  1322.  I  Blk.  372. — 5.  8o  that  a 
bye-law  by  the  mayor  and  common  council  of  Exeter,  that  no  butcher  or  other  person 
should,  within  the  wal^s  of  the  said  city,  slaughter  any  beast  under  certain  penalties ;  be- 
ing not  in  restraint  of  trade,  but  only  a  regulation  of  it.  Cowp.  S69. — 6.  So  that  no  one 
shall  exercise  the  trade  of  a  joiner  who  is  not  free  of  the  joiners'  company.  Str.  675. — !• 
So  that  no  stranger  use  the  cfaft  of  a  tailor  in  Bath,  except  first  made  free,  under  penalty  of 
3#.  4d.  per  diem  ;  founded  on  custom  that  no  stranger  hath  used  said  craft  there,  unleai 
made  free.  4  B.  M.  1951. — 8.  So  thatbrewer^s  drays  should  not  be  in  the  streets  of  Lonr 
don  after  eleven  in  the  forenoon  in  summer,  and  one  in  winter.  St.  1085.  B.  R.  H. 
405.  Andr.  91.-9.  So  that  no  person  shall  be  made  free  of  a  company  tUl  called  at  thre« 
meetings  of  the  mayor  and  aldermen  of  a  city,  and  the  wardens  and  stewards  of  the  com:* 
panies  in  it,  before  his  admittance,  and  approved  by  the  majority ;  it  not  being  a  restraint 
upon,  but  a  regulation  of  trade.  1  B.  M.  127. — 10.  So  that  no  member  of  the  company  of 
surgeons  of  London  shall  take  an  apprentice  who  does  not  attderstand  Latin,  to  be  oxi^ailneijl 
and  tried  by  one  of  the  govomors.  2*  M.  B.  892. 
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Nor  archers  make  bows,  or  bowyers,  arrows.     2  Rol.  391. 

That  coblers  do  not  make  boots  or  shoes,  which  belong  to  shoemakers.  2 
Rol.  391. 

So  a  bye-law  to  restrain  the  number  of  carts  in  London,  without  licence 
from  Christ's  Hospital,  is  good.  4  Mod.  228,  229.  Cont.  R.  1  Rol.  364. 
1.  25.     R.  ace.  Ray.  288.  324.  328.     1  Sid.  284. 

Or,  hackney  coaches.     Dab.  4  Mod.  227.     Skin.  371. 

That  no  silk-throwster  use  more  than  so  many  spindles  in  a  week.  R.  1 
Ley.  229. 

That  no  one  shall  be  a  broker,  unless  he  be  licensed  and  sworn.  Ray.  294. 

That  none  shall  take  for  journeyman  anyone  not  free  of  London. 
Hard.  56. 

That  none  shall  unlade  coals  out  of  a  barge,  if  he  be  not  of  the  porters' 
company.     Semb.  3  Mod.  193. 

So,  where  a  power  to  make  bye-laws  is  confirmed  by  parliament,  or  war- 
ranted by  prescription,  a  bye-law  will  be  good,.4K}iich  would  not  be  so,  if 
founded  upon,  the  charter  only  ;  and  therefore,  a  bye-law  in  London,  that 
no  one,  not  free  of  the  city,  shall  use  a  trade  by  retail  there,  will  be  good  ; 
for  the  customs  of  London  are  confirmed  by  parliament.     R.  8  Co.  125. 

[*]That  no  one  shall  be  allowed  as  an  hawker  in  London,  without  licence> 
kc.     Ray.  294. 

That  no  one  shall  use  a  trade  in  a  borough,  not  free  there,  where  the 
bye-law  is  founded  upon  a  custom  to  such  intent,  though  the  custom  be  not 
confirmed  by  parliament.  Adm.  Lut.  564.  Adm.  Godb.  254.  8  Co.  125. 
a.     Court  div.  Cart.  69.  115.  (t) 

CB4.)  Though  a  charge  be  imposed.— Vide  post,  (C  6.) 

So,  though  a  bye-law  impose  a  reasonable  charge,  it  will  be  good,  when 
he  who  pays  it  has  a  bfenefit  by  the  bye-law  ;  as  if  there  be  a  bye-law,  that 
every  burgess  in  St.  Alban's  pay  a  reasonable  sum  for  building  of  the  courts, 
when  the  term  was  held  there.     Semb.  1  Rol.  303. 1.  50.     5  Co.  64.  a. 

Or^  for  cleaning  the  borough  upon  the  coming  of  the  judges.  Adm.  Mo. 
580. 

Or^  for  his  proportion  of  pontage,  murage,  &c.  to  be  paid  by  the  borough* 
D.  Mo.  580. 

So  a  bye-law,  that  a  burgess  shall  make  a  feast  at  his  election,  is  good. 
R.  2  Cro.  555. 

That  every  one,  admitted  to  the  livery  in  the  vintners'  company,  pay  31/. 
I3j.  4d.  when  the  custom  warrants  the  payment  of  a  reasonable  sum,  for 
the  dignity  and  charges  of  the  company.  R.  Ray.  446.  Semb.  1  Sal.  349. 
5  Mod.  319. 

(B  5.)  Though  there  be  no  notice. 

So  a  bye-law  will  be  good,  though  no  notice  of  it  be  given  to  the  party  ; 
as,  if  there  be  a  bye-law  at  the  court  of  a  manor,  notice  is  not  necessary  \ 

(O  The  followlog  bye-law8  of  the  coUege  of  phyaicians,  were  held  reasonable.  No  per* 
MO  is  admissible  as  a  candidate  for  admission  into  the  college,  unless  he  has  taken  the  de- 
gree of  M.  D.  at  Oxford,  Cambridge,  or  Dublin  ;  except,  1.  that  the  president  may  propose, 
once  in  eTery  other  year,  a  doctor «x>f  physic  of  a  certain  standing,  who  may  be  admitted  a 
fellow  on  approval  by  the  college  ;  2.  that  any  fellow  may  propose  a  doctor  of  physic  at  ^ 
certain  age  aad  ata&ding,  Who,  on  approval  at  a  certain  meeting,  may  be  admitted  a  fellow. 

7T.  B.283.  -  „^^^ 
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for  all  the  tenants  of  the  tnanor  shall  he  intended  to  he  conusant.     R.  Oro* 

Car.  498i      1  Rol.  366.  1.  60*  ^    ^  .        ^,  r 

A  bye-law,  that  a  sheriff,  chosen  for  London,  shall  forfeit  400/.  upon  refu^ 

gal,  unless  he  swears  at  the  next  husting,  that  he  is  not  worth  10,000/.  &c. 

Notice  need  not  be  given  of  the  election ;  for  every  freeman  ought  to  tak« 

notice.     R.  5  Mod.  442.     1  Sal.  142.     Carth.  484. 

Though  the  Uverymen  only   attend  the  election  ;  for  they  represent  the 

freemen.     1  Sal.  142. 

(C)  WHAT  SHALL  NOT  BE  A  GOOD  BYE-LAW. 
(C  1.)  If  it  be  not  allowed  by  the  st.  19  H.  7. 

But  by  the  st.  16  H.  6.  6.  a  corporation  shall  not  make  an  ordinance  te 
the  diminution  or  disherison  of  the  franchises  of  the  king,  or  others,  [*]con- 
trary  to  the  common  profit ;  or  an  ordinance  of  charge  ;  but  that  is  now 
expired.     1  Rol.  363.  L  40. 

So,  by  the  st.  19.  H.  7.  7.  no  ordinance  shall  be  made  to  the  diminutioti 
or  disherison  of  the  prerogative  of  the  king,  or  of  others,  or  against  the  com- 
mon profit,  or  to  restrain  a  suit  to  the  king,  unless  it  be  approved  by  the 
chancellor,  treasurer,  tWo  chief  justices,  or  three  of  them,  or  both  the  justi- 
ces of  assize,  on  pain  of  40/. 

But  this  Stat,  extends  only  to  guilds,  fraternities,  &c.  not  to  cities,  bor- 
oughs, &c.     Per  Att.  Quo  W.  44. 

So  an  ordinance,  not  allowed  according  to  the  st.  1 9  H.  7.  7.  is  not  void  $ 
but  it  cannot  be  executed  without  being  subject  to  the  penalty  of  the  stat* 
1  Rol.  363. 1.  37.  Per  Att.  Quo  W.  44.  R.  11  Co.  64.  b.  Vide  ante, 
(Bl.) 

(C  2.)  If  it  extends  to  a  stranger^ 

So  a  corporation,  without  authority  of  parliament,  or  an  express  prescrip- 
tion, cannot  make  a  bye-law  which  shall  bind  a  stranger.  Per  Curiam,  3 
Vent.  ■33. 

And  therefore,  a  bye-law  by  the  university  of  Oxford,  that  every  one, 
privilegiatus  vel  non  pnvilegiatus,  found  in  the  street  after  nine  at  night, 
without  a  reasonable  excuse,  shall  forfeit  40$.  does  not  bind  the  townsmen. 
Semb.  2  Vent.  33. 

So  a  bye-law  that  any  person  elected  into  an  ofiice,  who  refuses,  shall  for* 
feit  10/.  will  be  void ;  for  thereby  a  stranger  elected  shall  forfeit.  R.  3  Lev. 
294. 

And  though  the  words  are,  duly  clectf^d,  and  the  person  elected  was  a 
bui^gess,  it  will  not  be  cured.     R.  3  Lev.  294. 

So  a  bye-law,  by  the  homage,  or  tenants  of  a  manor,  does  not  extend  to 
persons  who  do  not  hold  of  the  manor.     1  Rol.  366.  1.  36.     R.  Sav.  74. 

So  a  bye-law  by  the  corporation  of  butchers,  that  no  one  shall  sell  veal 
within  the  city,  unless  the  kidneys  are  dressed  as  the  kidnoys  of  sheep,  is 
void,  as  to  a  stranger.     R.  1  Bui.  11. 

So  a  bye-law  by  the  corporation  of  Trinity-house,  that  every  mariner, 
within  twenty-four  hours  after  anchorage  in  the  Thames,  put  his  gun-pow- 
der on  shore,  does  not  bind ;  because  the  corporation  has  no  jurisdiction 
upon  the  Thames,  &c.     Semb.  2  Jon.  145.    - 

So  a  bye-law  by  the  corporation  of  homers,  that  none  of  the  company 
buy  horns  withia  twenty-four  mh»  of  Loudon,  hut  of  tyro  persons  by  them 
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appointed,  is  void  ;  for  they  have  not  jurisdiction  within  twentv-four  miles- 
R.  3  Mod.  159.  .  ^  * 

So  a  bye-law  in  London,  that  no  one,  coming  to  the  port  of  London,  shall 
use  any  other  than  a  city  porter.     R.  1  Sal.  143. 

A  bye-law  in  Exeter,  that  no  person,  not  being  a  brother  of  the  society  of 
cordwainers  there,  shall  use  the  trade  of  a  shoemaker,  &c.  within  the  city 
or  county  of  Exeter.     Bridg.  1 39. 

But,  if  a  fraternity,  &c.  be  allowed  to  take  men  of  another  trade,  or  stran- 
gers, into  their  fraternity,  a  bye-law  by  them  binds  all  of  the  fraternity- 
though  strangers  to  the  mystery.     Mo.  579.  5d6. 

So  a  bye-law  by  a  corporation,  &c.  binds  a  stranger  within  their  precinct; 
as,  a  bye-law  for  the  regulation  of  common  by  the  tenants  of  a  [*Jmanor, 
binds  a  stranger  within  the  precinct  of  the  manor.  Q.  Hob.  212.  Semb. 
Cart.  179.     1  Sal.  193. 

So  a  bye-law  in  London,  that  no  freeman,  or  stranger,  sell  cloth  within  the 
city,  before  \i  be  searched  at  Blackwell-Hall,  is  good  against  a  stranger ;  for 
it  is  for  an  offence  within  the  city.     R.  5  Co.  G3.  b. 

So  a  bye-la W,  that  a  man,  elected  sheriff  of  London  and  Middlesex  at 
Guildhall,  forfeit,  &c.  if  he  refuse  the  office,  is  good,  though  Middlesex  be 
out  of  London ;  for  the  office  and  election  is  there.  R.  in  B.  R.  Trin.  1 1 
W.  S.     Vanacker.     5  Mod.  44 1 . 

So,  where  a  bye-law  is  made  for  prevention  of  fraud,  or  'corruption,  ft 
stranger  shall  be  bound.     Semb.  1   Bui.  12. 

As,  that  every  foreigner,  who  sells  goods  usually  sold  by  weight  within 
London,  shall  carry  them  to  be  weighed  by  the  king's  beam,  maintained  by 
the  city.     R.  1  Lev.  15.  {k) 

(C  3.)  In  restraint  of  trade.— Vide  ante,  (B  3.)  Vide  Trade, 

(D  2.) 

By  (/)  the  St.  3  H.  7.  9*  a  bye-law  in  London,  that  no  freeman  shall  sell 
bis  wares  at  a  fair  or  market  out  of  the  city,  was  annulled.  1  Rol.  363.  U 
25. 

By  the  st.  1 2  H.  7.  6.  a  bye-law  by  the  merchant  adventurers,  that  none 
soil,  or  buv  in  the  dominion  of  the  duke  of  Burgundy,  without  their  licence} 
was  annulled.     1  Rol.  363.  1.  30. 

So  a  bye-law  is  void,  that  no  one  use  his  trade  in  such  a  toWn,  who  was 
Dot  apprentice  there  at  the  same  trade.  R.  Mo.  869.  R*  1  Rol.  364.M. 
20.    Hob.  211. 

Or,  that  no  apprentice  there  use  his  trade,  till  seven  years  afterwards.  R« 
1  Rol.  364.  I.  1 2. 

That  he  shall  not  use  his  trade  there  without  the  allowance  of  the  corpo- 
ration of  tailors,  or  three  of  the  master  and  wardens,  or  proof  that  he  was  an 
apprentice  ;  for  it  does  not  appear,  what  proof  will  be  required,  and  therefore 

W  I.  All  inhabitants  within  the  limits  of  a  corporation,  are  amenable  to* the  laws  made 
^  the  gpood  government  of  the  place,  though  they  be  not  corporators.  Cowp.  370.— 3.  And 
tile  croim  may  grant  to  a  particular  corporation  the  power  of  making  bye-laws,  in  further* 
aoce  of  the  objects  of  their  Institution,  binding  upon  third  persons,  as  well  as  their  own  fra- 
ternity.    1  H.  B.  370. 

(0  1.  A  bye-law  in  restraint  of  trade  is  bad,  unless  there  be  a  custom  to  support  it.  3 
Barr.  1847.— .3.  Hence  a  bye-law  limiting  the  number  of  apprentices  to  be  taken  by/ree- 
men  of  the  corporation.  7  T.  R.  543. — 3.  And  a  custom  warranting  bye-laws  to  regulate 
the  number  of  apprentices  to  be  taken  by  the  jnembers  ol  a  coiporation,  wiU  not  authorize  a 
bye-law  altering  their  qualifications.     3  East.  186. 
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there  may  be  a  prohibition.     R.  1  Rol- 364. 1.  45.     11  Co.  53.     1  Rol.  4. 

Godb.253.     Adm.  Hob.  211.  r         r       u 

1  hat  he  shall  not  use  a  trade  in  London,  unless  he  be  free  of  such  a  com- 
pany ;  for  he  has  a  liberty  of  any  company.     R.  5  Mod.  1 04,  &c. 

That  he  shall  not  use  a  trade  in  a  city,  burrough,  &c.  unless  he  be  free 
there,  where  there  is  no  custom  for  it.  K.  Lut.  564.  R.  where  the  corpa- 
tion  was  made  within  time  of  memory.     8  Co.  125.  a.     Adm.  Godb.  253. 

So  a  bye-law  is  void,  that  no  merchant-tailor  put  his  clothes  to  be  dressed 
but  to  clothworkers  of  the  same  company  ;  for  this  amounts  to  a  monopoly. 
R.  1  Rol.  364.  1.  35.     1 1  Co.  86. 

[*]Or,  that  he  put  one  half  of  his  clothes  to  them.     R.  Mo.  587.  591.  2 

Inst.  47. 

So,  a  bye-law,  that  one  shall  not  sell  any  sand,  except  what  he  takes  out 

of  the  Thames,  is  void.     Ray.  293.     Godb.  106. 

(C  4.)  In  restraint  of  a  right. — Vide  ante,  (B  2.) 

So  a  bye-law  for  the  total  restraint  of  one's  right,  will  be  void  :  as,  if  a 
man  be  debarred  the  use  of  his  land.     R.  Sav.  74. 

If  a  commoner  be  excluded  from  the  common.     3  Leo.  264. 

So  a  bye-law  that  a  commoner  shall  put  no  steer  upon  the  common  above 
a  year  old,  isi  void. 

(C  5.)  To  charge  the  subject. — ^Vide  ante,  (B  4.) 

By  the  st.  34  Ed.  1 .  de  iallagio  non  concedendo^  no  tallage  or  aid  shall  be 
laid  or  levied  in  our  realm  by  us,  or  our  heirs,  without  the  assent  of  the 
bishops,  barons,  knights,  and  other  freemen  of  our  realm.  Vide  in  Parlia- 
ment, (H  9,  &c.) 

And  therefore,  every  charge  levied  upon  the  people  without  assent  of 
parliament,  will  be  void.     2  Inst.  60,  61. 

If  a  bye-law  impose  a  charge,  without  an  apparent  benefit  to  the  party,  it 
will  be  void :  as,  a  bye-law,  that  all  coming  to  maiicet  pay  6c/.  per  cart,  &c. 
for  standing  there.     Semb.  in  Quo.  W.  per  Treby  29.  per  Att.  42. 

So  a  bye-law,  that  all  carmen,  who  are  licensed  in  London,  pay  20;.  for  a 
fine  upon  admittance,  and  17$.  6c/.  per  annum  to  an  hospital,  is  void.  R* 
Ray.  328. 

(C  6.)  If  it  be  unreasonable. 

So  a  bye-law,  not  reasonable  in  any  respect,  will  be  void,  (m) 
So  a  bye-law,  not  good,  shall  not  be  allowed,  because  it  is  approved  ac- 
cording to  the  St.  19  H.  7.  7.     R.  11  Co.  54.  b. 

(C  7.)  A  bye-law,  void  in  part,  is  void  for  the  whole. 

A  bye-law,  being  entire  (n)  if  it  be  unreasonable  in  any.  particular,  shall 
be  void  for  the  whole :  as,  if  the  penalty  be  unreasonable. 

Or,  to  be  levied  by  imprisonment,  sale,  &c. 

Or,  to  be  levied  hy  distress  and  sale  5  it  will  not  be  good  for  the  distress. 
R.  2  Vent.  1 83.  (o) 


? 


rm)  It  cannot  impose,  or  empower  the  administering  of  an  oath.     Str.  636. 

ji)  A  bye-law  may  be  good  in  part,  and  bad  in  part,  provided  the  two  parts  are    entire 
and  distinct  from  each  other.     8  T.  R.  3&6. 

(e)  1.  FrAry  bye-law  may  be  repealed  or  new-modelled  by  the  body  which  enacted  it. 
12  J^i,  2i.    13  East,  367.-2,  Where,  however,  a  power  is  given  by  the  authority  Cwheth* 
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f  *J(D)  WHAT  REMEDY  SHALL  BE  ALLOWED  UPON  A  BYE-LAW. 

(D  1.)  By  debt,  &c. 

A  bje-law  may  enact  a  penalty  to  be  recovered  by  debt,  &c«  R.  6  Co. 
64.  a.      1  Rol.  366.  ].  46. 

So,  it  may  ordain,  that  the  chamberlain  of  London  shall  have  debt  for  it* 
5  Co.  63.  b.      1  Rol.  366.  1.  50.     Mo.  403.  (j:>) 

So,  if  the  bye-law  does  not  mention  how  the  penalty  shall  be  recovered, 
debt  lies  upon  it.     1  Rol.  366.  h  48. 

So  an  action  upon  the  case  lies  upon  an  assumpsit,  for  the  penalty  of  a 
bye-law.     R.  2  Lev.  252.  Clift,  901,  902. 

So  a  bye-law,  that  the  penalty  shall  be  recovered  only  in  debt  within  the 
court  of  the  city,  &c.  in  which  no  essoign,  is  good,  &c.  R.  1  Lev*  15. 

(D  2.)  By  distress,  &c. 

So  a  bye-law  may  enact,  that  the  penalty  shall  be  recovered,  or  levied  by 
distress.     5  Co.  64.     Adm.  3  Lev.  281.     1  Rol.  3C6.  1.  42. 

And  though  it  do  not  say,  what  beasts  shall  be  distrained,  it  will  be  good ; 
for  it  shall  be  intended  the  beasts  of  the  offender.  R.  Dy.  322.  a.  1  Rol. 
366.1.  10. 

But  a  penalty  cannot  be  levied  by  distress,  without  a  prescription  to  levy, 
or  the  express  words  of  the  bye-law,  that  it  shall  bo  so  levied.  1  RoK 
367. 1.  5. 


er  siatate  or  charter),  creating  the  corporation,  to  inflict  a  specific  punishment,   tbej  ar« 
precluded  from  inflicting  any  other.     1 T.  R.   118. — 3.  Corporations  created  by  act  of  par* 
liamcnt,  are  upon  a  footing,   and  no  more,  with  those  created  by  charter.     Neither,  nor 
vithout  an  express  power  given  to  thoip,  can  they  make  bye  laws  to  incur  a  forfeiture.     1 
T.  R.  lia.--^.  Where  a  bye-law  declares,  that  if  any  offender  shall  deny,  refuse,  or  n6|^ 
lectto  pay  the  penalty  thereby  inflicted,  he  shall  be  liable  to  an  action  of  debt ;  an  action 
lies  without  a  previous  demand.    3  B.  &  P.  434.     In  justifying  under  a  bye -law  imposing 
a  penalty  for  doing  an  act  contrary   to  former  bye-laws,  these  must  be  set  forth.     3  Wils. 
1&5.-^.  The  means  used  for  compelling  payment  of  a  penalty  inflicted  by  a  bye-law,  must 
be  such  as  are  usual  and  roasonable.     if  the  usage  is  silent,  an  action  is  the  only  remedy. 
But  in  no  case  can  extraordinary  measures  be  adopted,  such  as  the  infliction  of  an  addi* 
tlonal  penalty  for  non-payment,  namely,  by   depriving  the  delinquent  of  his  profits  as  a 
member  of  the  body  in  question,  whilst  the  sum  is  unpaid.     But,   semble^  to  enforce   pay- 
ment, by  deducting  the  fine  from  such  profits,  may  not  be  unreasonable.     9  M.  &  S.  53.-6. 
A  corporation  cannot  give  the  right  of  suing  for  the  penalty  of  a  bye-law,  to  any  other  but 
the  corporation.     2  ^ils.  266.-7.  And  where  a  penalty,  under  a  bye-law,  is  given  to  the 
master  and  wardens  to  the  use  of  the  master,  wardens,  and  company,  (the  corporation;  the 
master  and  wardens  alone  can  sue  for  it.     1  B.  &  P.  89. — 8.  A  count  in  debt  for  a  forfeiture 
undor  a  bye-law,  must  be  special.     1  B.  &  F.  89. 

(p)  1.  The  master,  wardens,  and  commonalty  of  a  company,  cannot  sue  for  a  penalty  for- 
feited to  the  master  and  wardens,  to  the  use  of  the  master,  wardens,  and  company     1  Bos*  & 
PaJI.  Repw  98. — 2.  But  in  case  a  bye- law,  made  by  the  gunmakers  company,  inflicted  a  penal* 
<yi  half  to  the  use  of  the  poor  of  the  company,  and  half  to  tho  use  of  the  discoverer,  without 
Mybg  who  was  to  sue  for  it ;  whether  the  carapany  may  not.     Willes,  384.— ?J.  in  an  ac- 
tion for  a  penalty  for  breach  of  a  bye-law,  whether  it  should  not  be  positively  stated  that 
<he  defendant  was  subject  to  the  bye-law  when  he  did  the  act  complained  of.     Ibid.— 4. 
ind  whether  it  be  sufficient  if  it  be  stated  to  have  been  done  on  a  day  (after  a  via.)  after 
he  was  subject  to  the  bye-law,  as  it  appears  on  other  parts  of  the  declaration  ?     Ibid.— 5. 
Bat  a  bye-law,  that  none  but  freemen  shall  keep  shop,  and  which  confines  the  action    for 
the  penalty  to  the  port  mote  court,  where  none  but  the  sheriff*,  or  coroner  (who  must  be  free- 
men) can  array  a  Jury,  is  bad.     3  Bur.    1847.— «.  For  though  in  the   regulation  of  its  own 
members,  a  corporation  may  make  bye-laws,  and  enforce  the  observance  of  them  in  its  own 
courts,  because  every  member  is  bound  by  the  jurisdiction  into  which  he  voluntarily  en- 
feFB ;  yet  it  is  contrary  to  the  fundamental  pnnciples  of  law,  that  corporations  should  try 
fhcir  own  suits  agaioAt  strangers.    Per  Loid  Maasfield,    3  6arr*  18&8.  r»<»i  m 
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[»]So,  a  penalty  cannot  be  imposed  upon  a  town,  and  levied  upon  a  par- 
ticular person,  who  cannot  have  contribution.     R.  3  Lev.  49*  • 

So  a  bye-law,  that  the  offender  shall  be  di^frs^Qchised,  may  be  good.  D^ 
MOf413, 

(E)  WHAT  NOT. 

(E  1.)  By  Imprisonment. 

But  a  bye-law,  ths^t  the  party,  unless  he  obey,Jshall  he  imprisoned,  is  void, 
being  contrary  to  magna  charta.  R.  5  Co.  64.  a.  1  Rol.  363.  1.  45*  R. 
Mo.  411  •     p.  8  Co.  127.  b.     Adm.  Sal.  349.     Jon.  162. 

Or  that  he  shall  forfeit  40^.  and  for  non-payment  shall  be  imprisonea.  R. 
1  Rol.  364.  1.  5. 

But,  by  custom,  a  corporation  may  have  power  to  commit,  though  not  by 
charter,  or  bye-law.     1  Sal.  349. 

So,  by  custom,  a  bye-law,  Mrith  imprisonment  for  non-performance,  may 
be  good.     Semb«  1  Sal.  397« 

So,  by  the  custom  of  London,  one  may  be  committed  for  refusal  to  be  up* 
on  the  livery.     2  R.  Lev,  200. 

(E  2.)  By  sale,  &c. 

So  a  bye-law,  that  a  penalty  be  levied  by  distress  and  sale  of  the  goods  of 
the  offender,  is  void.     R.  8.  Co.  127.  b.     R,  2  Vent.  183.     3  Lev.  282. 

Though  the  officer  who  levies  only  distrains  the  goods,  and  does  not  sell 
them,     2  Vent.  1 83, 

So,  that  a  bond  be  given  for  performance.     Semb.  Ray.  227. 

So  a  bye-lftw,  that  the  party,  unless  he  pay,  shall  forfeit  his  goods,  is 
void.     R,  8.  Co.  1 27.  b.     D.  2  Vent.  1 83. 

Or,  that  his  bond,  or  covenant  against  the  bye-law,  shall  be  void,  Semb* 
|tfo.  41  K 

CALENDAR, 

Vide  Temps,  (B  2.) 

CANONS. 

(A)  WHAT  IS  THE  USE  OF  THE  CIVIL  LAW.  p,  312. 
(P  l.)THE  USE  OF  THE  CA^ON  LAW.  p.  312, 
(B  2.  )  What  shall  be  so  called,  p.  312, 

(C)  WHAT  CANONS  BIND.  p.  312, 

[*](A)  WHAT  IS  THE  USE  OF  THE  CIVIL  LAW. 

To  England  use  is  sometimes  (q)  made  of  the  civil,  and  of  the  ecclesiasti- 
cal, or  canon  law.     Co.  L.  1 1,  b. 

Tempore  Romanorum^  viz.  ab  anno  Christi  50,  cum  Claudiw  aubjugavit 
Briianni<B parUm^  usque  annum  circUer  410,  Cum  Alaricus  tempore  Honorii 

(q)  The  ecclesiastical  canons  are  not  all  of  them  according  to  law,,  nor  any  of  them  ob- 
ligatory, farther  thaa  as  received  and  allowed  time  oat  of  mind*    2  T.  R.  356.    M.  Rd,  7, 
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Ramam  cepit^  (annos  circiter  360),  the  civil,  or  imperial  law  was  in  use  in 
Britain.     Seld.  Diss,  ad  Fl.  479,  480. 

And  afterwards  it  was  used,  for  direction,  where  the  law  of  England 
was  silent ;  or  for  confirmation,  where  it  was  consonant.  Seld.  Diss. 
464.  472. 

(B  1.)  THE  USE  OF  THE  CANON  LAW. 

Tenure  regis  Sttphani  anno  Dom.  1150,  decretals  were  published  for 
the  government  of  the  clergy.     Dav.  70.  a. 

Afterwards  the  p<»>e  attempted  to  impose  rogations,  viz.  ordinances,  for 
days  of  abstinence  of  the  laity,  as  well  as  of  the  clei^v.     Da  v.  70.  a. 

Anmo  1230  tempore  Hen.  3.  other  decretals  for  the  laity,  as  well  as  the 
clergy,  were  published.     Dav.  70.  a. 

Decretals  were  first  introduced  in  England,  anno  ^5  Ed.  1.     Day.71.fo. 

(B  2.)  What  shall  be  so  called. 

Jus  canonicum  est,  quod  ah  ecclesia,  aut  viris  ecclesiasticis  instUuium  est. 
Lind.  76.  y.  Jus.  Canonicum. 

These  were  collected  in  a  book,  viz.  Codex  Canonum,  which  at  first 
contained  138  canons,  afterwards  207,  made  by  several  councils,  to  which 
afterwards  were  added  85  apostolical  canons,  and  several  by  other  councils, 
with  canonical  epistles  by  divers  popes.  Afterwards  the  church  of  Rome 
made  one  Codex  Canonum,  which  contained  the  apostolical  canons,  the 
canons  of  the  12  councils,  and  the  decrees  of  14  popes.  Ayl.  Int.  9, 
10,  &c. 

The  body  of  the  canon  law  now  used,  being  confirmed  by  pope  Gregory 
]3th,  comprehends  the  Decretum,  the  Decretals,  the  6th  book  of  Decretals^ 
the  Clementines,  the  Extravagants,  and  Common  Decretals,  and  the  7th 
]K>ok  of  Decretals.     Ayl.  Int.  9.  19.  21.  25.  26,  &c. 

(C)  WHAT  CANONS  BIND. 

As  to  the  power  of  making  canons.   '  Vide  in  Convocation  (E). 

All  canons  allowed,  and  used  in  England,  become  part  of  the  ecclesias- 
tical laws  of  England.     Dav.  70.  b.     Vide  in  Prerogative,  (D  10.) 

S05  all  canons,  or  constitutions  made  in  a  convocation,  or  provincial 
synod  within  the  realm.     Dav.  72.  b*     R.  Mo.  783. 

By  the  st.  25  H.  8.  1 9.  repealed  by  the  st.  1  &  2  Ph.  and  M.  8.  and 
[*]aftcrward8  revived  by  the  st.  1  Eliz.  1.  it  was  provided,  that  such  canons, 
constitutions,  ordinances,  and  synodals  provincial,  already  made,  which  be 
not  coDtrariant  to  the  laws,  statutes,  and  customs  of  the  realm,  nor  to  the 
jhart  of  the  king^s  prerogative,  shall  be  used  as  before  the  said  act,  till  other- 
wise ordered  by  32  persons  to  be  appointed  according  to  the  said  act. 

And  by  the  same  statute,  the  king  may  nominate  and  assign  at  his  pleasure 
32  persons  of  his  subjects,  16  of  the  clei^  and  16  of  the  temporalty  of 
vpper  and  nether  house  of  parliament,  wh6  shall  have  power  to  examine 
canons,  &c.  before  made,  and  such  as  the  king  and  the  major  part  of  them 
AaW  deem  worthy  to  be  continued  shall  be  obeyed,  so  that  the  king's  assent 
Vndtr  the  great  seal  be  first  had  to  the  same,  and  the  residue  shall  be  void. 

And  such  nomination  was  allowed  by  the  st.  97  H.  8.  15.  the  st.  35  H.  8^ 
)6-andthest,  3  Ed.  6,  lit 
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But  there  never  was  any  such  nomination  by  H.  8.  or  Ed.  6.  and  there- 
fore, all  canons  and  constitutions  here  received  and  allowed  before  that 
time,  are  now  the  ecclesiastical  laws  of  the  realm.     Wat.  22. 

And  all  persons  are  bound  by  them  ;  for  they  are  part  of  the  constitution. 

Wat.  23. 

And  the  common  law  courts  will  take  notice  of  them  as  such.     Wat.  23. 

Canons  made  3  Jac.  by  the  convocation  with  the  king's  licence,  and  con- 
firmed by  the  king,  bind  without  confirmation  by  parliament.     2  Vent.  44. 

They  bind  the  cleigy,  but  not  the  laity,  unless  they  are  confirmed  by 
parliament.     Carth.  485.  • 

Yet  it  was  resolved  in  the  house  of  commons,  15  December  1640,  rumtne 
corUradicente,  that  the  convocation,  &c.  hath  no  power  to  make  canons  to 
bind  the   clergy  or  laity,  without  the  common  consent  of  parliament.     3 

Rush.  1365.  ^  ^  _    ^ 

But  a  canon  shall  not  be  allowed  contrary  to  the  common  law.  2  Inst. 
599.  647.  653.     R.  12  Co.  72.  per  Vau.  2  Vent.  44. 

Or,  contrary,  to  the  king's  prerogative,  or  the  custom  of  the  realm.  2 
Inst.  653.  658.     R.  12  Co.  72.  . 

Or  contrary  to  an  act  of  parliament.     2  Inst.  658.     R.  12  Co.  72. 

And  therefore,  by  the  st.  25  H.  8.  19.  it  is  declared  that  a  canon,- contrary 
to  the  king's  prerogative,  the  law,  statutes,  or  custom  of  the  realm  is  of  no 
force  ;  and  this  was  only  declaratory  of  the  common  law.     2  Inst.  658. 

So  canons  established  in  convocation  by  the  king's  licence  do  not  bind 
laymen,  but  only  ecclesiastical  persons  ;  for  the  laity  are  not  represented 
in  a  convocation.  Sal.  412.  D.  that  they  bind  the  whole  kingdom.  Mo. 
783.     They  do  not  bind  the  temporalty.     12  Co.  73. 

So  they  bind  only  in  ecclesiastical  matters.     Semb.  Mo.  783.  12  Co.  73.    , 

So  canons  established,  &c.  do  not  bind  the  laity.  Per  Tyrrell,  2  Vent. 
43.  But  per  Vau.  in  ecclesiastical  matters  they  bind  laics  and  ecclesiastics. 
2  Vent.  44.  (r) 

[*]So  a  canon,  that  was  never  received  in  England,  is  not  part  )f  the 
.   law  ecclesiastical.     Kel.  181.  b.  184.     Lat.  191.     2  Inst.  653. 

And  by  the  st.  25  H.  8.  21.  it  is  recited,  that  England  is  free  from  sub- 
iection  to  any  man's  laws  but  such  as  have  been  made  within  the  same  ;  or, 
by  sufferance  of  the  king,  the  people  by  their  own  consent,  and  long  use, 
have  bound  themselves  to  the  observance  of,  not  as  to  foreign  laws,  hut  as 
to  tlie  ancient  laws  of  this  realm  originally  established  within  the  same,  by 
such  sufferance,  consent,  and  custom,  and  not  otherwise. 

So  the  interpretation,  execution,  and  dispensation  of  all  canons  allowed 
within  England,  belong  to  the  king,  and  his  ministers.  Da  v.  70.  b.  Vide 
Prerogative,  (D  1 1 .) 

CAPACITY. 

(A)  WHO  HAVE  CAPACITY  TO  PURCHASE,  p.  314. 

(A  1.)  Persons  natural-  p.  314. 
(A  2.)  PoUtic.  p.  316. 


(r)  The  canons  of  1603,  propria  rigor e^  (for  some  are  only  declaratory  of  the  ancieat  canon 
law,)  do  not  bind  the  laity.     Str.  1056.    B.  JR.  H.  396. 
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Who  have  capacity  to  purchase.  S95 

(B  1 )  WHO  NOT,  p,  316. 

(B  2.)  By  the  statute  of  mortmain. — ^What  is  mortmain, 
p.  316. 

(B  3.)  What  is  not  mortmain,  p.  317. 

(B4.)  By  what  names  they  shall  purchase. — Persons 
natural,  p.  317. 

(B  5.)  Politic,  p.  318. 

(C)  WHO  HAVE  CAPACITY  TO  GRANT,  p.  319. 

(D)  WHO  NOT.  p.  320. 

(D  1.)  A  man  professed,  p.  320. 

(D  2.)  A  feme  covert,  p.  320. 

(D  3.)  An  mfant.  p.  320. 

(D  4.)  A  man  insensible,  p.  320. 

(D  5.)  A  man  non-sane.  p.  320. 

(D  6.)  Attainted,  p.  321. 

(D  7.)  Head  of  a  corporation,  p.  321. 

(A)  WHO  HAVE  CAPACITY  TO  PURCHASE. 

(A  1.)  Persons  natural. 

Persons  capable  to  purchase  are  natural,  or  politic.  Co.  L.  2.  a. 

All  persons  natural  have  a  capacity  to  take  by  purchase. 

Persons  deformed,  if^hey  have  human  shape.     Co.  L.  3.  b.   . 

A  deaf,  dumb,  and  blind  person.     Co.  L.  3.  b. 

An  idiot,  or  a  jnan  of  nonsane  memory  may  purchase,  without  the  consent 
of  any  other.     Co.  L.  2.  b.  3.  b. 

And  he  himself  can  never  avoid  the  purchase.     Co.  L.  2.  b. 

[*]So  if  he  recover  his  sanity,  and  afterwards  agree  to  the  purchase,  his 
heir  shall  never  avoid  it.     Co.  L.  2.  b. 

But  if  h^  dies  in  his  insanity,  or  recovers,  and  dies  before  agreement  to 
the  purchase,  his  heir  may  agree  to,  or  waive  the  estate,  without  cause  al- 
leged.    Co.  L.  2.  b. 

A  leper  may  purchase.     Co.  L.  3.  b. 

So  an  hermaphrodite,  according  to  the  prevailing  sex.     Co.  L.  3.  a. 

A  bastard,  by  his  name  of  reputation.     Co.  L.  3.  b. — Vide  Bastard  (E). 

A  man  convicted  or  attainted  of  treason  or  felony,  may  purchase  for  the 
benefit  of  the  king.     Co.  L.  2.  b. 

So  a  feme  covert  may  take  by  purchase,  till  her  husband  disagree,  or  she 
after  her  husband's  death  waive  it.     Vide  Baron  and  Feme,  (P2. — R.) 

So  a  villein  may  purchase,  but  the  lord  afterwards  may  enter.  Co.  L. 
2.  b. 

So  an  alien  may  purchase  for  the  benefit  of  the  king^  or  an  house  for  his 
habitation.     Co.  L.  2.  b.     Vide  in  Ahen,  (C  2,  3.) 

So  an  infant  may  purchase  without  the  consent  of  another  ;  for  it  shall 
be  intended  for  his  benefit.     Co.  L.  2.  b. 

But  after  his  full  age,  he  may  agree  to  it,  or  waive  it,  at  his  pleasure.  Co. 
L.  2.  b. 
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And  if  he  die  before  agreement,  after  his  full  age,  his  heir'may  agree  to,  or 
waive  it.     Co.  L.  2.  b.  ♦ 

So  now,  a  monk,  nun,  &c.  may  purchase  ;  for  they  were  not  disabled  by 
the  common  law,  and  the  canon  law,  whereby  their  disability  incurs,  is  here 
abolished.     1  Sal.  162.  (s) 

[*](A  2.)  Politic. 

A  body  politic  is  sole,  or  aggregate.  Co.  L.  2.  a.  Vide  Franchises, 
(F  l,&c.) 

A  corporation  aggregate  consists  of  many  persons,  all  capable  of  pur- 
chasing, or  one  capable,  and  the  others  incapable.     Co.  L.  2.  a. 

A  corporitioD  sole,  as  the  king,  a  bishop,  a  parson,  &c.  may  purchase  to 
him  and  his  successors.     Co.  L.  250.  a* 

So  a  corporation  aggregate,  where  all  are  capable ;  as,  a  mayor  and  com- 
monalty.    Vide  Co.  L.  250.  a. 

Dean  and  chapter. 

So  where  one  is  capable,  and  others  incapable ;  as,  an  abbot  may  pur- 
chase without  the  consent  of  the  convent,  and  cannot  afterwards  avoid  it. 
Co.  L.  2.  b. 

But  his  successor  for  good  cause,  and  not  otherwise,  may  waive  the  pur- 
chase.    Co.  L.  2.  b. 

As,  if  the  rent  reserved  exceed  the  value  of  the  estate.     Co.  L.  2.  b. 


t 


(#)  1.  A  trustee  cannot  parchase  the  trast  estate,  or  any  part  thereof.  1  Vem.,465.  5 
Yes.  707.  2  Atk.  59.  3  Mer.  ;;>00.-»3.  Whether  the  bargain  be  advantageous  or  not.  2 
B.  C.  (. .  627.  400.  10  Yes.  393.  1  Yes.  9.  385.  395.  6  Yes.  627.  10  Yes.  385 — 3.  Nor 
can  he  purchase  for  his  own  benefit  a  renewal  which  the  owner  refused  to  seU  to  the  tttiui 
que  truiU  10  Ves  395.  Yide  7  B.  P.  C.  367.  213.  1  S.  &  L.  131. — 4.  Yet  a  purchase  by 
a  trup^^e,  when  found  to  be  for  the  benefit  of  an  infant  ctsty^  qut  irtut^  will  be  enforced. 
13  Yes.  603  6  Yes.  631. — 5.  And  though  a  trustee  cannot  purchase  from  himself,  he  isal* 
lowed  to  purchase  from  his  cestui  que  trusty  provided  there  is  a  clear  and  distinct  contract, 
ascertained  to  be  such,  after  a  jealous  and  scrupulous  examination  of  aU  the  circumstances, 
and  there  is  no  fraud,  no  concealment,  no  advantage  taken  by  the  trustee,  of  iniormation 
acquired  by  him  in  the  character  of  trustee.  9  Yes  246.  12  Yes.  373.  2  B.  C.  C.  400. 
Yitie  13  Yes.  601. — 6.  And  if  an  estate  bo  vested  in  tfustecs  for  sale,  for  the  benefit  of  an 
infant,  and  the  trustee  is  desirous  of  becoming  a  purchaser,  he  may  file  a  bill  for  the  pur- 
pose of  carrying  the  trust  into  execution,  under  the  direction  of  the  court,  and  upon  the  sal* 
may  apply  to  the  court  for  leave  to  become  the  purchaser,  upon  offering  to  give  more  than 
any  other  person.  5  Yes.  681. — 7.  As,  and  upon  the  same  principle  that  trustees  cannot 
purchase,  so  eannot  commissioners  of  bankrupt,  whether  bidding  for  themselves  or  othen. 
6  Ves.  617.  12  Yes.  6.-8.  Nor  assignees.  6  Yes.  627.  8  B.  P.  C.  42 9.  Nor  the  solici- 
tor to  the  commission.  Supra  tit.  Bankrupt. — 10.  Nor  can  the  committee  purohase  the  lu- 
natic'^s  estate.  1  Mad.  T.  91. — 11.  Nor  as  it  seems  can  an  executor  purchase  his  testator^s 
efiects.  18  Yes.  170. — 12.  Nor  can  governors  of  a  charity  take  leases  of  the  charity  land. 
17  Yes.  600. — 13.  And  the  rule  holds  between  principal  and  steward  or  agent.  13  Yes.  47. 
5  \'es.  485.  7  Yes.  599.  1 1  Yes.  358.  13  Yes.  95.  2  S.  &  L.  492.  Sed  vide  1  B.  C  C 
558. — 14.  But  not  as  between  mortgagor  and  mortgagee.  2  S.  ^  L.  673.— 15.  A  purchase 
of  trust  property,  by  trustees  for  their  own  benefit,  was  set  aside  after  a  considerable  lapse 
of  time,  and  several  assignments.  Cooper,  146.  Vide  Id.  201. — 16.  An  attorney  may  pur- 
chase of  his  client ;  but  in  such  case  the  attorney,  to  support  his  purchase,  must  bo  able  to 
shew  that  he  paid  the  full  amount  he  could  have  obtained  from  any  other  person.  15  Ves. 
42  1  Mad.  T.  95.  Yide  1  B.&  B.  104.— 17.  And  the  same  rule  prevails  in  a  sale  by  an 
attorney  to  his  client.  6  Ves.  278. — 18.  A  purchase  from  his  client  by  a  solicitor,  who  was 
also  trustee  for  the  sale  of  the  estate  for  payment  of  debts,  was  confirmed,  upon  the  ground 
of  his  having  attempted  inoflcctually  to  sell,  of  there  being  no  fraud  in  the  transaction,  and 
of  the  purchase  having  been  recognised  and  approved  of  by  the  cestui  one  (rust*  2  Eden- 
134.     Yido  18  Yes.  304. 
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(B  1  •)  WHO  NOT. 
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But  a  monstQr,  who  has  not  an  human  form,  catmot  purchase.  Co.  L« 
3.  b. 

Nor  a  man  professed  in  religion,  for  he  is  dead  in  law;  as  a  monk,  friaf, 
nun,  &c.  except  when  they  arc  sorereigns  of  an  house  of  religion.  Co.  L« 
3.  b«  132.  h* 

So  a  community  not  incorporated  cannot  purchase ;  as,  the  parishioners 
or  inhabitants  of  D.     Co.  L.  3.  a. 

The  conunoners  in  such  a  waste  cannot  tak^  by  grant  of  the  lordc  Co.  L. 
3.  a. 

So  churchwardens  cannot  purchase  lands,  (but  goods  only).     C04  Lo  3.a« 

(B2.)  By  the  statute  of  mortmain^ — ^Wbat  is  mortmain. 

By  tbe  st.  7  Ed.  1  •  de  religiosis*     Si  quis  religiosus^  vel  alivsy  (for  magnil 

cliarta,  9  H.  3.  36.   extends  only  to  a  religious   house  which  purchases,  9 

.  Inst.  75.)  purchase  lands  or  tenants  in  fee,  the  lord  of  whomHhe  lands  are 

holden  may  enter  within  a  year ;  or,  if  he  be  negligent,  the  next  lord  within 

half  a  year ;  or,  if  he  neglect,  the  king  may  enter. 

So  by  the  st.  W.  2.  13  £d.  1.  32.  if  he  obtain  .a  recovery  by  collusioa* 
2  lost.  429. 

And  by  the  st.  15  R.  2.  5.  if  there  be  a  feoflment  to  the  use  of  suoli  aft 
•ne. 

And  these  statutes  extend  to  every  corporation,  sol^  or  aggregate,  eccle- 
siastical or  temporal •     Co.  L.  2.  b.     2  Inst.  75. 

[*]If  lands  are  granted  to  them  upon  an  exchange.  Kit^  39.  b.  F.  Ni 
B.  223.  E.  F. 

If  an  advowson  be  appropriated  to  them.     F«  N.  B.  223.     H.  Kit.  39.  a/ 

Oi*,  a  rent-charge  granted.     F.  N.  B.  223.  B.     Kit.  38.  b.  139.  h* 

So  if  lands  are  devised  to  them.     F.  N.  B.  224.  F. 

So  if  a  bishop  enter  upon  land  purchased  by  his  villein,  it  is  mortmain. 
P.  N.  B.  224.  b.     Kit.  38.  b. 

If  a  bishop,  or  other  corporation  alien  to  another  and  his  successors.  F. 
S.  B.  222.  D4     Kit.  38.  b. 

By  the  st.  23  H.  8.  10.  feoffments,  fines,  wills,  &c.  to  the  use  of  the  par- 
ish church,  chapel,  guilds,  commonalties,  &c.  or  to  find  obits,  priests,  &c« 
which  are  to  have  continuance  above  20  years,  shall  be  void. 

If  there  be  an  alienation  in  mortmain  of  things  not  held,  as  of  a  villeiQ, 
i^nt-chaige,  common,  advowson,  &c.  ;  the  king  shall  have  them  presently, 
Co,  L.  2.  b. 

(B  3.)  What  is  not  mortmam. 

But  if  an  annuity  be  granted  to  a  corporation,  it  is  not  mortmain  ;  for  that 
charges  the  person  only.     Co.  L.  2.  b. 

So  if  goods  and  chattels  are  granted.     Kit.  139.  b. 

So  a  grant  of  a  distress  in  other  lands  for  an  ancient  tent.  Q.  P.  N.  B. 
224.  G.     Kit.  39.  b. 

A  release  of  rent  to  the  tenant.     Kit.  39.  a. 

A  recovery  in  value  upon  voucher.     Kit.  39.  b. 

So  the  king  by  his  licence  may  dispense  with  an  alienation  in  mortmain. 
Kit.  39.  b. 
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And  before  sucli  licence  an  ad  gvod  damnvm  antiently  issued  ;  but  it  is 
not  now  used.     F.  N.  B.  222.  D.     Vide  st.  27.  Ed.  1. 

But  such  licence  doea.not  bind  the  other  lords.     Vide  F.  N.  B.  222.  D- 

Kit*  139.  a.  b. 

And  therefore,  it  was  enacted  by  the  st.  7.  &  8.  W.  3.  37.  that  the  king 
may  licence  to  a  lien,  or  take  in  mortmain. 

So  a  devise  to  a  charitable  use  within  the  st.  43  Eliz.  is  not  mortmain. 

Though  the  devise  be  to  a  college.     R.  1  Lev.  284. 

(B  4.)  By  what  names  they  shall  purchase. — Persons  natural. 

A  man  regularly  ought  to  purchase  by  his  name  of  baptism,  and  his  sur- 
name*    Co.  L.  3.  a. 

But  if  he  purchase  by  his  name  of  confirmation,  it  is  sufficient.     Co.  L. 
3.  a.  and  that  ought  to  be  used.     1  Brownl.  47. 

So,  if  there  be  a  certain  description  of  the  person  who  purchases,  although 
his  christian  and  surname  are  omitted,  it  is  sufficient*     Co.  L.  3.  a. 

As  ifa  grant  be  to  the  earl  of  Pembroke,  the  bishop  of  London,  &c.  by 
bis  name  of  dignity  ;  for  the  person  is  certain.     Co.  L«  3.  a. 

To  the  Chester  herald,  &c.     R.  2  RoL  44. 1.  15. 

To  the  wife  of  B.    Co.  L.  3.  a. 

Primoy  out  secundo  Jitto^  seniori puero^  naiu  mtnt/no,  omnibus  filiis^  JiliabuM, 
liieris^  exitibus^  aui  rectis  haredibus  de  B.     Co.  L.  3.  a.  R.  Mo.  104. 

[*]And  prime  pueroy  may  be  to  the  first  child,  though  it  be  a  female,  if  it 
be  so  explained  by  any  other  writing.     R.  Mo.  104. 

If  it  be,  to  the  issue  male,  his  first  issue  male  shall  take.     R.  3  Lev.  433* 

So  though  his  christian  name  be  added,  and  mistaken.     Co.  L.  3.  a. 

So  if  there  be  a  limitation  to  the  heir  male  of  the  body  of  his  grandfather, 
the  heir  male  shall  take,  though  there  be  an  heir  general  alive ;  for  the  de- 
scription is  sufficient  to  make  him  take  by  descent,  and  therefore  it  shall^be 
well  by  purchase.     R.  2  Ver.  730. 

But  if  there  be  a  description  of  a  person  certain  in  ease,  and  there  is  no 

such  one  in  rtrvm  natura^  a  person  who  afterwards  answers  to  the  descrip- 

•tion  cannot  take  ;  as,  ifa  remainder  be  limited  to  B.  the  wife  of  A.,  though 

A.  afterwards  marry  B.  before  the  particular  estate  ends,  she  cannot  take. 

Mo.  104. 

'  Vide  Fait,  (E  3.) 

(B  5.)  PoKtio.    - 

So  a  corporation,  regularly,  ought  to  purchase  by  its  name  of  incorpora- 
tion ;  and  therefore,  a  grant  by  or  to  the  master  and  wardens  of  cooks  in 
London,  whereas  they  are  named,  master  and  governors,  will  be  void.  R< 
PL  Com.  537.  b. 

The  master  of  St.  Peter's,  where  the  name  is,  the  master  of  St.  Peter's 
and  St.  Paul's.     Bro.  Corporation,  8. 

The  provost,  &c.  of  the  house  of  N.  where  it  is  a  chauntry.  Bro*  Cor- 
poration, 21,  22. 

The  dean  and  chapter  caihedralis  ecchsia  sancta  ^r  mdividva  Irinitatis 
JV.  omitting,  exfundationt  Reg.  Ed.  6.  Adm.  3  Co.  75.  2  And.  166,  167. 
Jon.  170. 

CollegtB^m  regale  de  Eion^  where  the  name  is,  collegium  beata  Jhcria  dc 
Eton.     Dy.  150.  a.     1  And.  23.     Mo.  13. 

The  dean  and  canons  libera  capella  de  W.  where  the  name  is,  the  deau 
and  canons  capella  St.  Geo.  Martyr  de  W.     1  Leo.  162. 
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Tbe  master  coUegU  de  Merton  in  Oxonia,  where  tht^  name  is,  collegium 
scholarium  de  M.  inttniversitate  Oxonia.     1  Leo*  162.     Cont*   Mo.  266. 

The  presbyters  and  chaplains  of  St.  Stephen's,  where  the  name  is,  The 
dean,  canons,  and  vicars  oi  St«  Stephen's.     2  And.  166. 

The  provost  and  scholars  of  Queen's  college  in  the  university  of  Oxford, 
where  the  name  is,  the  provost  and  scholars  aulas  regina  de  Oxford.  Dufo. 
Lane,  15.  33. 

Yet  an  addition  to  a  name  does  not  avoid  the  purchase,  but  shall  be  re- 
jected :  as,  if  the  master  and  brethren  are  named,  the  master  and  brethren 
she  socii.     R.  1 1  Co.  20.  a.     Bro*  Corporation  8.  62. 

If  the  master,  &c.  of  the  mystery  oi  cooks,  are  named,  of  the  craft:  and 
mystery.     PL  Com.  537.  b. 

If  the  hospital  H.  7.  regis  Anglim  be  named,  the  hospital  H.  7.  nupev 
regis.     R.  1  Leo.  159. 

If  collegium  Christi  in  Oxonia  be  named  collegium  Christi  in  academia 
Oxonia.     R.  Mo.  361.     Vide  Mo.  865.     Sav.  199.     R.  Poph.  56. 

If  any  ornament  to  a  name  be  added,  or  omitted.     Poph.  156,  7. 

Nor  an  immaterial  variation  ;  as,  a  lease  by  the  dean  and  chapter  of 
Exeter,  instead  of  in  Exeter.     R.  2  Leo.  97.     2  Rol.  42. 1.  45. 

[*1By  the  master  domus  sivi  collegii^  instead  of,  domus  sive  hospitalis  ;  for 
a  coUege  and  hospital  are  the  same.     Semb.  1  Leo.  215. 

ColUgii  trinitatisj  instead  of,  collegii  sancta  ^  individtuB  trinitatis^  1 
Leo.  161. 

The  dean  and  chapter  ecclesim  de  Peterborough,  instead  of,  ecclesice  Petri' 
hurgensis.     1  Leo.  159.     Cont.  1  And.  23* 

Magisttr  collegii,  instead  of,  magister  atJaSj  <{rc.     R*  1 1  Co.  22.  b. 

Magister  hospitalis  H.  7.  de  Savoy  ^  capellanus  prcedicti  hospitalis,  instead 
of,  magister  ^  capellanus  hospitalis  H,  7.  de  Savoy.  R.  I  Leo.  1 59.  Ace. 
Dy.  278.     Mo.  865. 

The  minister  of  God  of  the  poor  house  of  D.  instead  of,  the  minister  of 
the  poor's  house  of  God  of  D.     Dub.  2  And.  117.     R.  Mo.  865. 

Major  <Jr  ballivi  villa  de  D.  ^  burgenses  ejusdem  villa,  where  the  name 
is,  major  ^  burgenses  villa  de  I).     R.  1  Rol.  119. 

The  dean  and  chapter  ecclesia  Petriburgensis,  instead  of,  sancti  Petri* 
hurgensis.     Mo.  14.     Cont.   1  And.  23. 

So,  if  a  statute  or  testament  give  a  certain  description,  it  is  sufficient, 
though  the  name  be  not  observed  :  as,  if  advowsons  of  recusants  are  given 
to  the  university  of  Cambridge.  R.  10  Co.  57.  b.  11  Co.  21.  b.  2 
Leo.  165. 

So  in  grants  and  conveyances,  it  is  sufficiei:\^,  if  the  same  name  in  re  et 
ttnsu  be  used,  though  not  in  verbis.     R.  10  Co.  124.  (/) 


(I)  I.  A  corporation,  entilled  '•  The  wardein  and  poore  of  the  hospitall  of  the  Holy  Trin- 
itiemC.,ofthe  foandatioa  of  J.  W  archbishop  of  C."  by  deed  sealed  with  their  common 
leal,  in  which  tiiey  describe  themselves  as,  '*  the  warden  and  poor  of  the^ospiUl  oftbft 
Holy  Trinity  in  C.'%   omittin^^  the  name  of  their  foaader,  sell  part  of  their  estates  for  501. 

Slid  in  discharge  of  the  oosts  of  the  sales  made  by  them  for  the  redemption  of  their  land-tax. 
eld,  1.  That  the  mis-description  of  the  corporation,  in  omitting  the  name  of  their  founder, 
was  immaterial ;  and  that  if  it  had  been  material,  it  would  have  been  cared  by  S4  Geo. 
3.  c-  173.  t.  12.  2.  That  the  application  of  the  60/.  to  defray  the  expences  of  the  sale  oC 
the  corporation's  other  estates,  was  a  valid  pay  .neat  within  39  Geo.  3.  c.  6«  e^Sa.  *  M^*'* 
174.  6  Taunt.  467—2.  A  misnomer  of  a  corporation  in  a  devise  to  them,  shall  not  vitiate, 
where  it  can  be  collected  to  what  corporation  it  was  the  teitaior^s  inteat  to  devise.  7 
Taunt.  546.  I  ♦3191 
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So  by  a  verdict,  or  an  averment,  a  misnomer  maj  be  aided.     10  Co,, 

>25.  b. 

So,  if  an  ancient  corporatipn  be  incorporated  de  novo,  with  an  addition  t^ 
t^^  name ;  a  lease,  &c.  by  the  anpient  name  will  be  good.     R.  Jon.  167. 

(C)  WHO  HAVE  CAPACITY  TO  GRANT. 

Every  person,  being  a  natural  and  lawful  subject,  of  sane  memory,  and 
fall  age,  may  make  a  feofiment,  grant,  lease,  &c.  Co.  L.  42.  B.  Vide 
Grant,  (A  1.) 

Though  he  be  a  bastard.     Co.  L.  42.  b. 

Convict  of  heresy.     Co.  L.  42.  b. 

A  leper  removed  by  the  king's  writ  a  SQcieiate  homintmim     Co.  L.  42.  b. 

Though  he  be  deaf,  dumb,  or  blind,  if  he  has  good  sanity,  and  discretion* 
Oo,  L.  43,  b. 

L*3(D)  WHO  NOT. 
(D  1.)  A  man  professed. 

But  a  person  professed  in  religion  (who  is  civiliter  mortuus),  as  a  mook^ 
friar,  canon,  &c.  cannot  make  a  grant ;  for  his  grant  shall  be  void. 

Yet  the  sovereign  of  an  house  of  religion,  as  an  abbot,  prior,  &c.  may 
make  a  grant,  &c.     Vide  Co.  L.  1 32.  b. 

So  may  a  monk,  iViar,  &c.  in  the  name  aqd  by  the  asaent  of  his  sot 
yereign. 

Or,  as  a  farmer  of  the  king,  in  respect  of  Ims  farm.  Vide  Co.  L.  13^.  b« 
Vide  Abatement,  (E  5.) 

(D  2.)  A  feme  covert. 

So  a  grant  by  a  feme  covert,  without  the  assent  pfhor  husband,  will  b^ 
void.     Vide  Baron  and  Feme,  (Q). 

Yet  a  fine,  or  common  recovery  of  her  own  land,  will  be  good,  till  it  be 
avoided  by  her  husl^and.     Vide  Baron  and  Feme,  (P  1 .) 

So,  a  grant  en  autre  droit,  as  executrix.     Vide  Baron  and  Feme,  (P  3.) 

So,  if  a  woman  make  a  grant  when  sole,  and  deliver  the  deed  as  an  escrow 
to  behpr  ^ced  upon  conditions  performed,  and  before  the  conditions  per-' 
formed  she  takes  hus))and,  and  then  tl)e  conditions  are  performed,  it  will  be 
good ;  for  after  performance  it  has  relation  to  the  delivery.     Per  Grant,  9. 

So,  if  a  feme  covert  deliver  a  deed  when  covert,  and  after  th^  death  of 
lier  husband  deliver  it  de  nevo  ;  it  shall  be  good  by  the  second  delivery  ; 
for  the  first  delivery  was  entirely  void.     2  Rol.  26. 1.  3. 

Vide  Fait,  (A  3 B  5.) 

(D  3.)  An  Infant. 

So  a  grast  by  an  infant  by  deed  will  be  void,  if  it  seems  to  his  preiudice. 
Vide  Infant,  (C  2.)  •  F    J  • 

So,  if  the  grant  takes  effect  by  livery  from  his  hand,  or  seems  to  his  ad- 
vantage, yet  it  is  voidable,  and  may  be  avoided  by  him  or  his  heirs.  Vide 
fnfant,  (C  3,  &c.)  ^  .  . 

(D  4.)  A  man  insensible. 

Soapfian,  who  has  no  uQdcrstanding,  as  if  he  be  duml?,  deaf,  and  blind 
J*230] 


r 


Who  not.  3Q1 

from  bis  birth,  has  not  a  capacity  to ^ant,  but  his  grant  will  be  void.     Per 
Grant,  25. 

(D  5.)  A  man  non-sane. 

So  a  man  of  non-sane  memory,  has  not  a  capacity  to  make  a  grant  that 
shall  bind  his  heir,  or  any  other  besides  himself.  Vide  Ideot,  (C D  l,'&c.) 

[♦|And  therefore,  if  an  ideot,  lunatic,  &c.  make  a  feoflTment,  grant,  or  rift 
&c.  his  heir  shall  avoid  it.     Vide  Per.Grant,  21.  o       »       &    > 

So,,  if  he  make  a  feoffment  with  a  letter  of  attorney  to  make  livery  when 
DOD-sane,  and  afterwards  he  comes  to  a  good  memory,'  and  then  livery  is 
made  withoat  any  other  assent ;  his  heir  shall  avoid  it.     Per.  Grant  23. 

But  a  man  non-sane  cannot  avoid  his  grant,  &c,  during  his  life  -for*  he 
cannot  disable  himself.     Per..  Grant,  $1  •  ' 

So,  if  the  grant  be  by  matter  of  record,  as  by  fine,  &c.  his  heir  shall  not 
avoid  it    Per.  Grant,  24. 

(D  6.)  Attainted. 

So  a  person  attainted  (u)  of  treason  or  felony  has  not  a  capacity  to  make  a 
grant  that  shall  bind  the  king,  or  the  lord  of  whom  the  lands  are  held.  Vide 
Per.  Grant,  26.  '  . 

But  a  grant  by  a  person  attainted  binds  himself  and  his  heirs.     Vide  Per 
Grant,  26. 

(D  ?•)  Head  of  a  corporation. 

So  the  head  of  a  corporation  a^regate  has  not  a  capacity  to  bind  the  cor- 
poration by  his  grant,  without  iisseot  of  the  community  under  the  common 
seal :  as,  if  a  mayor  make  a  feoffment,  or  grant  of  land,  or  a  grant  of  a  rent, 
tc  out  of  land,  without  assent  of  the  commonalty  under  the  common  seal 
it^rillbe  void.     Vide  Per.  Grant,  31.         *  * 

So,  the  master  of  an  hospital  or  college,  without  assent  of  the  brethren. 
?ide  Per.  Grant,  31.  • 

So  a  grant  by  the  head  of  a  corporation  sole  binds  only  himself,  but  not 
his  successor :  as,  a  grant  by  an  abbot,  prior,  &c.  without  assent  of  the  con- 
vent    Vide  Per.  Grant,  31. 

By  a  bishop,  without  assent  of  the  dean  and  chapter. 

By  a  dean,  without  assent  of  the  chapter.     Vide  Per.  Grant,  31,  32. , 

Who  mat  sue^  an©  be  sued,  and  who  not.  Vide  Action,  (B  1,  &c.-^ 
C 1,  &c.) — Abatement,  (E  1,  &c. — F  1,  &c.) 

Who  may  devise,  and  take  by  devise,  and   who  not.     Vide  Devise 
(G.— Hl,&c.— I.— K.) 

Who  mat  marry,  and  who  not.     Vide  Baron  and  Feme,  (B  1,  &c.) 

CAPE. 

Grand  cape.     Vide  Process,  (D  4.) 
Petit  cape.     Vide  Process,  (D  5.) 


^  '■■■  '■■  i» 


(«)  Semble,  that  a  fioe  levied  by  a  feloQ  before  conyietion  is  operatire.    2  Wils.  219. 
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[*]CAPIAS. 

Vide  Pleadke,  (2  W  3). 

Capias  ad  satisfaciMDum.  Vide  Execution^  (C  9,  &c.) — Bail,  (R  4.) 

Capias  pro  pine.    Vide  Execution,  (B  1,2.) 

Capias  si  laicus.     Vide  Statute  Staple,  (D  4.) 

Capias  Utlaoatum.    Vide  Pleader,  (2  W  6.)— Utlagary — WaleSj 

(B  2.) 
Testatum  capias.    Vide  Process,  (E  7.) 

CAPIATUR. 

Vide  Lbet,  (O  7,  8.) 

CARRIER. 

Vide  Action  vpon  tbe  Case  for  Neoliobnce,  (C  1,  tic.) 

CASE. 

Vide  Action  upon  the  Case. 

castle.  . 

(A)  CASTLE-GUARD. 

Aid  for  the  keeping  of  a  castl^  contbues,  though  the  castle  be  destroyed. 
R.  Ho.  1 . 

CASU  PROVISO. 

Writ  or  entry  in  casu  proviso.   Vide  Dum  fuit  infra  £tatek,.  (D). 

CASU  CONSIMIU.  { 

Writ  of  entry  in  consimili  casc.    Vide  Dum  fuit  infba  JEtatek,  (E) 

CASUAL  PROFITS. 

Vide  PRKRoaATiVE,  (D  49,  50.) 

CATHEDRAL. 

Vide  Cbmbtert,  (A.  3.) — ^Esqlise,  (B). 

[*]CATTLE. 

Vide  DisvEs,  <H  5,  &c.} 
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(808) 
CAUSE  OF  ACTION. 

Vide  Abatement,  (Q  4,  &c.— H  24.)— Action,  (E~F— G— -I). 

CAUTION. 

Vide  AoMiRALTT,  (E  19.) — ^Bail,  (D.) 

CEMETERY* 

(A  !•)  CHURCH- YARD.  p.  323. 

(A  2.)  To  whom*  the  profits  belong,  p.  329. 

(A  3.)  What   privileges   belfliig  to  the  church-yard, 
p.  324. 

(B)  BURIAL*  p.  3«. 

In  what^place  it  shall  be. 

(C)  TOMB,  MONUMENT,  ETC.  p.  325. 

(A  1.)  CHORCH-YARD. 

The  church-yard  is,  U>tus  fmdu»,  qui  hifra  clausuram  ipsitu  continetur. 
Lind.  267.  v.  Coemeteriis. 

The  church-yard,  circa  ecckaiam  maforem  40  passus  contin4re  debet^  circa 
minorem  30  pass lu.     Lind.  2M.  ver.  Claus.  Coemet. 

(A  2.)  To  whom  the  profits  belong. 

The  soil  and  profits  of  the  churth  and  chu^ch-jard  belong  to  the  parsoiu 
VideEsglise,  (G  1.) 

Or  to  the  vicar.     Vide  Ecclesiastical  Persons,-  (O  14.) 

And  the  parson  may  make  a  lease  of  the  church-yard. 

If  he  lease  his  parsonage,  the  church  and  church-yard  pass. 

If  any  cut  corn  or  treea  there  growing,  trespass  lies  by  the  parson  or  his 
lessee,  (x) 

By  usage  in  tondon,  the  churchwardens  take  the  money  for  burying  in 
the  church  or  church^yard,  and  the  parson  has  nothing  but  in  the  chancel. 
2  She.  184. 

[*JSo  Aie  inclosure  of  the  church-yard  belongs  to  the  parishioners.  Vide 
Prohibition,  (G  3.) 

(A  3.)  What  privileges  belong  to  the  church-yard. 

Cameterium  gaudet  eodem  privilegio^  quo  uchsiom  Lind.  256.  v.  Cemete- 
rio,  270. 

And  therefore,  before  sanctuary  was  taken  away,  churches  and  church* 
jarda  had  the  privilege  of  sanctuary.     Vide  st.  32  H,  8^  12. 


(7)  And  where  the  parson  libelled  in  the  8|nritual  court  icft  cuttiog  elms  in  the  church" 
y^rd^  the  defendant  obtained  a  prohibition  en  saggestion  that  they  grew  on  his  freeholds 
1  Ld.  Rd.  ai2. 
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By  the  si.  of  Wint.  13  Ed.  1.  6.  fairs  and  markets  shall  not  be  kept  ill 
church-yards,  for  the  honour  of  the  church. 

By  a  constitution  at  Oxford,  anno  Lind  270.  Judicium  sanguinis^ 
(i.  e.  Causa  per  jiidices  smculares  de  effunone  sanguinis^  aui  corporali  pana) 
ne  tracUtur  in  ecclesia^  aui  ccaneterio. 

So  by  the  88th  canon,  anno  1603,  the  churchwardens  and  their  assis- 
tants shall  suffer  no  plays,  feasts,  banquets,  drinkings,  temporal  courts  or 
leets,  lay-juries,  musters,  or  other  profane  usage  in  the  church,  or  church- 
yard. 

So  by  the  st.  5  Ed.  6.  4.  if  any  by  words  only  quarrel,  chide,  or  brawl  in 
the  church  or  church-yard,  the  ordinary  on  proof  by  two  witnesses  may 
suspend  him,  if  lay,  ab  ingressu  ecclesia^  if  clerk,  ab  offiicio^  as  long  as  he 
thinks  meet. 

If  any  smite  or  lay  violent  hands  on  another,  he  shall  be  ipso  facto  ex- 
commuicate. 

If  any  maliciously  strike  with  a  weapon,  or  draw  a  weapon  to  strike  in 
the  church  or  church-yard,  an4  be  convicted  by  verdict  (y),  confession,  or 
two  witnesses  before  the  justices  of  assize,  oyer  and  terminer,  or  the  peace, 
he  filiall  lose  one  of  his  ears,  or  if  none,  be  stigmatized  on  the  cheek  with  a 
hot  iron  with  the  letter  F.  and  besides  stand  ipso  facto  excommunicate. 

Cathedra]  churches  are  within  this  statute,  and  church-yards  which  be- 
long to  them.     R.  Cro.  £1.  224.     1  Leo.  248. 

So  it  shall  be  within  the  statute,  if  any  smite  or  draw  a  weapon  to  smite, 
&c.  in  his  own  defence.     Vide  Noy,  171. 

But  the  indictment  must  say,  quod  malitiose  perciusUj  or  extraxit  cum  in- 
ientione  ad  percutiendum.     R.  Woy,  171,2. 

So  he-shall  not  be  excommunicated.  Hill  the  conviction  transmitted  to 
the  ordinary,  and  sentence  upon  it,*though  the  statute  says  he  shall  be  ipso 
facto  excommunicated.  Dub.  Dy.  275.  b.  Btit  ace.  in  marg.  R.  Cro.  £1. 
919. 

'Till  the  conviction  transmitted,  but  that  is  sufficient  without  sentence 
upon  it.     R.  1  Vent.  1 46. 

(B)  BURIAL.    ■ 

* 

In  what  place  if  shall  be. 

Burial  was  the  usual  character  of  a  parochial  church«  SeH.  de  Dec<  <r# 
9.  sect.  4.     Vide  Esglise,  (C). 

[*]And  therefore  every  person  (who  may  have  christian  burial)  may  have 
burial  in  the  church-yard  where  he  dies,  by  the  general  custom  of  England. 

And  that  without  any  fee  for  breaking  up  the  soil.     R.  1  Sal.  3S4.  (z) 

Though  the  church-yard  be  in  a  city,  where  Anciently  no  boiial  was  al- 
lowed without  the  king's  licence. 

So  by  the  canon,  ne  cxiipro  pecunim  dcnegetur  sepuliurOj  scd  si  quid  dcvo^ 

■*  ■■   —  ■■  -       ■    ■  ■  '  •     - 

{y)  1.  7  be  eccle^iaaticul  court  had  jumdiction  (o  give  sentence  of  ezcommuuication ;  and 
Uierc  must  hare  tiecn  a  acntcnce  declaratory  at  leasts  for  striking  in  a  chi\rch-yard.  B.  R. 
II.  190 — 2.  Aod  this  ii.ighthave  been  doue  without  aoy  prior  conviction.  Ibid. — 3.  Unless 
on  the  Ihird  clause  of  striking  with,  or  drawing  a  weapon,  and  tliet»  a  temporal  punishment 
(the  loss  of  an  ear)  being  inflicted,  and  the  excommunication  and  accumulated  pimtsli* 
ment,  a  prior  convictiod  was  requisite.     Ibid. 

(t)  I.  VVillcf,  356 — 2,-It  may  be  due  by  custom  in  any  particular  parish.  Ibid. — 3. 
'llie  burial  fees  io  St.  Gcor^'^s,  Bloomabury,  arc  directed  by  st.  3  Geo,  2.  c  9.  to  be  fixed 
by  certain  commis&ionecs.    Ibid. 
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ilone  fiJeliwn  consuetum  fuerit  erogarij  volumuS  per  ordirutrium  loci  ecchsiU 
JMSiitiam fieri.     Lind.  278,279. 

And,  therefore,  in  ecclesia^  vet  cccmeterioy  pro  sepuUura  nihil  exigi  debet, 
nee  pro  officio  sepultures.     Lind.  278. 

So,  though  hy  the  canon,  laicusnon  sepeliatur  in  ecclesia^  nisi  in  cdmeierioi 

Yet  by  the  custom  of  England,  every  one  (who  shall  have  christian  burial) 
rhay  have  burial  in  the  common  part  of  the  ciiurch  or  chancel,  paying  th^ 
usual  fee  to  the  parson  for  breaking  up  the  soil.     Vide  Esglise,  (G  1.) 

The  usual  fe^  is  3s.  4d.  in  the  church  ;  6s.  Sd.  in  the  chanceK 

Or  by  custom  it  may  be  more.     1  Sal.  334.      2  Keb.  778.     3  Keb.  523^ 

So  by  custom,  the  fee  shall  be  paid  to  the  churchwardens,  though  of  com- 
mon right  it  belongs  to  the  parson. 

So  a  man  may  prescribe,  that  he  is  telidnt  of  an  ancient  messuage,  and 
ought  to  have  separate  burial  in  such  a  vault  within  the  church* 

Or  in  such  an  isle,  or  the  quire* 

And  if  he  be  disturbed,  he  may  have  an  action  upon  the  case^  2  Cro* 
BOG.  (a) 

So,  though  by  the  canon,  a  man  shall  be  intombed,  tiit  decimas  persolvt^^ 
hat  vivits. 

Yet  he  may  by  his  will  appoint  his  burial  at  such  a  monastery,  &c.  as  he 
pleases.     Seld.  de  Dec.  c.  9.  sect.  4. 

And  if  the  burial  be  out  of  the  parish  where  he  died,  the  parson  of  the 
paruh  where  he  died  cannot  prescribe  for  a  fee  for  his  funeral,  unless  he 
Wito  a  parishioner  there.     R.  Hob.  175. 

So,  although  he  was  a  parishioner  ;  for  he  ought  not  to  h^ve  a  feet  where 
nothing  is  done.     Semb.  Sal.  332. 

But  by  the  canon  a  felo  de  se  shall  not  have  burial  in  the  churab^  ox 
cniiTch-yard,  without  aiieence  from  the' bishop  or  ordinary. 

Nor  a  man  excommunicatedi 

(C)  TOMB,  Monument,  etc; 

So  an  heir  or  executor  may  erect  or  set  im  a  tomb-stone  or  other  moiitt* 
ment  in  a  convenient  place  within  the  churcn  or  church-yardj  for  the  hon- 
our of  his  ancestor  there  buried. 

-.-'  And  if  any  one  pull  down  or  deface  such  tomb-stone  or  monument,  the 
hit  may  have  an  action  for  it.     Co.  L;  1 8.  b. 

I^JSo  if  any  deface  the  arms,  pennons,  &ic.  put  up  in  a  windovT  or  else* 
Silrnere,  lo  honour  of  his  ancestor.     Co.  L.  18.  b. 

Thou^  they  are  defaced  by  the  parson,  ordinary,  or  churchwardens,  dA 
ni^s  by  a  stranger.     R.  2  Cro^  367. 

8#  the  i^fe  or  executors  who  set  them  up  may  hive  an  action  for  defacing 
Ihcm  ilk llieir  time.     Co.  L.  18.  b. 

But  a  monument,  tomb,  Szd  cannot  be  erected  to  the  hindrance  of  divine 
serviop;     3  Inst.  202.  (6) 


(a)  But  a  custom,  that  every  parishioner  baa  a  right  to  bory  his  dead  relations  in  tbe 
chitM-yard,  as  near  to  tlieir  ancestors  atf  possible,  i^  bad.     ^i  WiU.  28. 

(S)  1.  Mamments  cannot  be  erected  without  the  consent  of  the  ordinary,  -which  must  btf 
^ven  ttccor^tlg  €o  a  pmdent  and  legal  discretion,  which  the  superior  has  a  right  to  look 
into  and  correct.  2  Str.  1080.  And.  69.-2.  And  an  appeal  lies  from  the  ordinary  to  the 
arches.  Ibid.  !f  the  consent  of  the  reoior  be  necessary  before  the  ordinary  grant  such  li- 
cence, and  it  be  granted  notwithstanding  his  dissent,  it  is  a  ground  of  appeal*     9  £ast,  217. 
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CENSURES* 

Ecclesiastical  censures.    Vide  Prerogative,  (D  12.) 

CERTAINTY. 

Vide  Abatement,  (H  5.)— ^Action  upon  the  Case  upon  Assumpsit, 
(A  3,  &€.— H  3.)— Action  upon  the  Case  upon  Trover,  (G  2,  &c.) — 
Appeal,  (G  6,) — ^Arbitrament,  (E  11.) — Copyhold,  (S  19.) — Grant, 
(E  14. — G  5,  6.) — Indictment,  (G  1,  ic.) — Information,  (D  2.)— Man- 
pAMUS,  (D  5.)— Obligation,  (B  2.)— Pleader,  (C  17,  &c.  48.— E  5,  &c. 
— F  17.— S  21.  41,  42.-2  W  7.-2  Z  1.— 3  M  5.)— Prescription,  (E  3.) 
-p-Rent,  (B  7.)— Retorn,  (E  1,  2.) 

CERTIFICATE. 

(A)  TRIAL  BY  CERTIFICATE  OF  THE  BISHOP. 

(A  1.)  VTTien  it  shall  be.  p.  327. 

(A  2.)  When  not.  p.  327. 

(A  3.)  By  whom  the  certificate  shall  be.  p.  329. 

(A  4.)  If  the  see  be  vacant,  p.  329. 

(A  5.)  Upon  what  foundation,  and  at  what  time.  p.  330. 

(A  6.)  How  it  shall  be  made.  p.  330. 

(B)  TRIAL  BY  CERTIFICATE  OF  THE  RECORDER  OF  LONDON. 

p.  330. 

(C)  TRIAL  BY  CERTIFICATE  OF  THE  MARSHAL,  ETC.  p.  331. 

[*](A)  TRIAL  BY  CERTIFICATE  OF  THE  BISHOP. 

(A  1.)  When  it  shall  be. 

If  ihere  be  issue  upon  general  bastardy,  it  shall  be  tried  by  the  certificate 
of  the  bishop.     Vide  in  Bastard,  (D  2.) 

So,  if  the  issue  be  an  imques  accoupte  en  loyal  matrimonti*  2  Rol.  584*  1. 
52.     Vide  in  Pleader,  (2  Y  1 0.) 

If  the  issue  be,  whether  there  was  a  divorce.     2  Rol.  585. 1.  47. 

WheAer  there  was  bigaoij.     2  Rol.  587. 1.  7. 

Whether  a  man  was  professed  in  religion.     2  Rol.  584.  1.  12.  586. 1.  51. 

So,  Whether  he  was  professed  of  such  an  order.  2  Rol.  584.  1.  10.  586. 
1.53. 

So,  where  the  issue  is,  whether  a  prior  was  dative  or  perpetual.  2  Rol. 
587.1.  10.  584.1.20. 

So,  where  the  issue  is,  whether  a  cleric  were  instituted  or  not,  it  shall  be 
tried  by  the  ordinary.     2  Rol.  584w»l.  3.     Dy.  78.  b. 

So,  full  or  not  full ;  for  the  church  is  full  by  institution.  2  Rol.  58». 
1.  52. 

So  an  issue,  whether  a  clerit  was  able  or  not  when  the  clerk  is  alive* 
S  Rol.  583.  I.  40. 

Whether  a  clerk  resigned  or  was  deprived.     2  Rol.  583. 1.  45,  6. 
Whether  a  church  be  void  by  depnvation*    3  Rol.  583.  L  45. 
[♦327] 


Trial  ty  certificateof  the  bishop.  807 

Whether  a  bishop  be  consecrated  or  not.     2  RoL  58B.  L  30. 

Thoo^  the  issue  be  upon  the  time  of  the  consecration.  3  RoL  588« 
J.  35. 

Soj  if  the  issue  be,  whether  the  dean  or  another  is  guardian  of  the  spir- 
itualties.     2  Rol.  588.  I.  26. 

Whether  a  clerk  was  infra  sacros  ordines.     Adm.  2  Lev.  250. 

Or  was  so  at  the  time  of  his  institution  ;  for  the  time  here  refers  to  th% 
iustitution,  which  shall  be  tried  by  the  ordinary.     Semb.  2  Lev.  250. 

So  an  issue,  whether  excommunicated  or  not,  shall  be  tried  by  the  ordina* 
ly.    Co,  L.  1 34.  a. 

Whether  an  executor  refused  to  make  probate  of  a  will.  Semb.  1 
Leo*  205. 

So  by  the  st.  1  Jac.  4.  whether  a  recusant  conformed.     Hard.  62. 

(A  2.)  When  not. 

.  But  if  a  matter  of  spiritual  cognizance  is  not  directly  in  issue,  it  shall  be' 
tried  by  the  country ;  as,  where  bastardy  is  not  directly  in  issue.  Vide 
Bastard,  (D  2.) 

If  the  issue  be,  wife  or  not  wife,  espoused  or  not,  &c.  2  Rol.  585. 1.  10» 
17.    Sho.  50.     Sti.  10.     1  Leo.  53. 

Whether  feme  sole  or  covert.     2  Rol.  585. 1.  7.  12.  15,.  20* 

Whetlier  A.  be  her  husband  or  not.     2  Rol.  585. 1.  21. 

If  the  issue  be,  that  she  was  married  before  her  age  of  consent  to  B.  and 
aftciwards  to  the  demandant,  and  so  his  wife,  and  not  the  wife  of  B«  2  Rol« 
585.  ].  25. 

[*]So,  marriage  or  not ;  for  the  marriage  in  fact,  and  not  the  legality  of 
die  marriage  is  in  question.     R.  2  Rol.  585.  1.  50.     2  Cro.  102. 

So  in  a  personal  action,  if  the  issue  be,  whether  lawfully  married  ;  for  the 
marriage  is  the  substance  of  the  issue,  and  lawfully  ought  not  to  have  been 
added.     R.  1  Lev.  41. 

So,  if  a  matter  of  spiritual  cognizance  concerns  persons  dead,  or  strangers 
to  the  action  ;  as,  if  the  bastardy  of  B.  be  alleged,  who  is  dead,  or  a  stranger* 
Vide  Bastard,  (D  2.) 

So,  if  ne  ungues  accouple^  profession,  &c.  be  alleged  between  strangers. 
2  Rol.  584.  1.  51.  585.  1.  37.  40. 

If  a  clerk  be  dead,  when  the  issue  is,  whether  he  was  able  or  not*  2  Rol* 
593*  1.  42. 

So,  if  a  matter  of  spiritual  cognizance  is  coupled  and  entangled  with  a 
matter  of  temporal  cognizance,  it  shall  be  tried  by  the  country ;  as,  special 
bastardy.     Vide  in  Bastard,  (D  2.) 

Marriage  within  age  of  consent,  and  afterwards  a  dissent,  and  so  not  hi$ 
wife,  shall  be  tried  by  the  country.     2  Rol.  585.  1.  25. 

So  by  the  st.  12  Car.  2.  33.  bastardy  or  marriage  according  to  an  ordi^ 
nance  of  parliament  after  1  May  1642,  before  1660. 

So,  ifi  Ifae  issue  be,  prior  or  not  prior,  it  shall  be  tried  by  the  country*  3 
RoL  584.  L  21. 

Avoidance  of  a  church,  &c.  by  being  a  bishop  in  Ireland.     Pal.  459* 

So,  parson  Or  not,  upon  special  matter.     2  Kol.  585.  1.  30. 

So^  mfra  iocros  ofdtnesj  where  it  relates  to  avoidance  of  a  church  by  the 
act  of  miiibrmity^     D.  2  Lev.  250. 

So,  if  there  be  issue  upon  institution  and  induction*  2  Rol.  584*  1.  7* 
585. 1.  30. 

Whether  a  church  be  void  or  not*    3  Rol«  584*  1*  1*  588*  L  32* 
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Whether  void  by  reeignation.     2  RoK  783.  1.  47. 

If  issue  be,  whether  excommunicated  after  a  prohibition,  it  shall  be  triefl 

]by  the  country.     2  Rol.  585. 1.  45. 

Whether  professed  before  a  feoffment;  for  the  question  is  upon  the  tinie, 

2  Rol,  588.  1.  20. 

So  in  the  case  of  infancy,  ^  matter  of  spiritual  cognizance  shall  be  tried  by 
the  country ;  as,  bastardy  alleged  in  him.     2  Rol.  586. 1.  40.  Vide  Bastan^ 

(I>2.)  -  .  •  . 

A  divorce  for  pre-contract  of  his  father  and  motlier,  in  an  assize  by  hi(n.- 

J  Rol.  586.  1.  37. 

So,  wl^ere  it  is  pleaded  only  in  abatement.     Vide  in  Bastard,  (D  2.) 

As,  if  profession  or  coverture  be  pleaded  in  abatement.  2  Rol.  588.  S. 

So  where  a  matter  of  spiritual  cc^nizance  comes  in  question  in  a  collater- 
al action^  2  Rol.  585.  1.  40.  50.  586.  1.  25.  Hob.  17».  Vide  supra, 
where  it  is  not  directly  in  issue. 

So  if  the  bishop  return,  that  the  party  is  exempted  out  of  h|s  jurisdiction^ 
it  shall  be  tried  by  the  country ;  as,  profession,  where  the  bishop  returns* 
that  he  is  exempted.     2  Rol.  587.  1.  2. 

So,  if  the  power  of  the  bishop  to  make  a  certificate  be  taken  away  by  act 
of  parliament.     Semb.  Hard.  65. 

[*](A3,)  By  whom  the  certificate  shall  be. — ^If  the  bishop  be 

a  party. 

So,  if  the  bishop  be  a  party  to  the  suit,  the  trial  shall  pot  be  by  his  certifi- 
cate ;  as,  in  a  real  action  against  a  bishop,  if  he  plead  that  the  demandant  is 
a  bastard,  it  shall  not  be  tried  by  himself,  but  by  the  metropolitan.  2  Rol. 
587.  1.  45. 

So  in  a  qttare  impedit^  where  the  bishop  appears  to  be  the  disturber ;  if 
the  issue  be  triable  by  the  ordinary,  a  writ  goes  to  the  metropolitan.     Dy« 
353.  b. 

As,  if  a  bishop  alleged  refusal,  because  the  clerk  was  inhahilis.  2  Rol. 
587.  1.  25.     Dy.  327.  b,     ' 

So,  if  the  issue  be,  whether  the  bishop  be  consecrated,  it  shall  be  tried  by 
the  metropolitan.     2  Rol.  590. 1.  10. 

So,  if  the  •  archbishop  of  York  be  party,  it  shall  be  by  the  archbishop  of 
Canterbury.     2  Rol.  589.  1.  30.  40,     Dy.  328.  a. 

But  if  the  bishop  is  not  the  disturber,  a  writ  to  certify  may  be  directed  to 
him  ;  as  in  a  quare  impedit^  where  the  bishop  claims  nothing,  but  as  ordina- 
ry.    2  Rol.  587. 1.  30. 

Yet  if  the  bishop  is  a  party,  though  he  is  not  the  disturber,  the  writ  may 
be  to  him,  or  to  the  metropolitan,  at  election.  R.  2  Rol.  587. 1.  40.  1  Rol. 
364.  398.      /      ' 

So,  if  he  be  the  disturber,  the  writ  may  be  to  Inm,  at  the  election  of  the 
party.     Semb.  1  Rol.  364.  397. 

(A  4.)  If  the  see  be  vacant. 

If  there  should  be-  a  writ  to  the  metropolitan,  and  the  see  become  void, 
the  certificate  shall  be  by  the  guardian  of  the  spiritualties.  2  Rol.  587.  1. 
50. 

'And  the  writ  shall  be  to  the  guardian  of  the  spiritualties,  sede  vacanU. 
9  Rol.  589.  1.  3.  5.     Dy.  77.  a. 

And  if  any  one  by  composition  be  guardian  of  the  spiritualties,  it  shall  be 
directed  to  him.     2  Rol.  588. 1.  53.  * 
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So  in  the  vacancy  of  a  bishopric,  it  shall  be  directed  to  the  guardian  of  the 
spiiitualties  of  the  bishop.     2  Rol.  590. 1.  25.     Dy.  350.  a. 

Though  the  see  of  the  bishop  or  archbishop  become  vacant  after  issue  or 
judgment,  and  before  the  writ  awarded.     2  Rol.  590.  1.  30. 

So  by  custom,  the  writ  shall  be  to  the  archdeacon  of  Chester,  as  immedi- 
ate ordinary,  for  all  things  within  the  county  of  Chester.     2  Rol.  588. 1.  45. 

And  to  the  archdeacon  of  Richmond,  for  all  things  within  2  Rol. 

588,  I.  48. 

So  excommunication  may  be  certified  by  the  delegates.  2  Rol.  590.  I. 
16.    R.  Dy.  371.b. 

Bat  generally  the  writ  shall  be  directed  to  the  bishop,  though  he  be  absent 
out  of  the  realm.     2  Rol.  589.  1.  10. 

Though  his  vicar  in  his  absence  refuse  the  writ.     2  Rol.  589.  1.  15. 

Though  the  temporalties  are  seised  into  the  king's  hands.  2  Rol.  590. 
L  20. 

ibough  the  bishop  be  only  elected,  and  not  consecrated.  2  Rol.  590. 
I  5. 

f*]Yei  if  the  king  by  his  writ  certify  the  absence  of  the  bishop,  before 
the  writ  awarded,  or  before  the  return  of  it,  the  writ  shall  be  directed  to  the 
bishop,  or  his  vicar  general.     2  Rol.  589. 1.  20,  25. 

If  the  writ  be  directed  to  the  guardian  of  the  spiritualties,  and  before  ex- 
ecution a  bishop  is  created,  there  shall  be  a  new  writ  to  him.  2  Rol.  590. 
1.  35.     Dy.  350.  a. 

(A  5.)  Upon  what  foundation,  and  at  what  time. 

None  can  write  to  the  bishop  to  make  a  certificate,  except  the  king^s 
courts.     Co.  L.  134.  a.     2  Rol.  589. 1.  50. 

As  B.  R.  or  C.  B.     Co.  L.  134.  a.     2  Rol.  589. 1.  50. 

The  Justices  of  gaol-delivery.     Co.  L.  134.  a.     2  Rol.  58$.  1.  50. 

But  die  courts  of  London,  Norwich,  York,  &c.  cannot  write  to  the  ordi^ 
Bary.    3  Rol.  589.  1.  50. 

And  therefore,  if  a  plea  be  there  of  a  matter  triable  by  the  certificate  of 
the  ordinary,  after  issue  joined,  there  shall  be  a  mittimus  to  remove  it  in  B. 
&c. ;  and  after  a  writ  to  the  bishop,  and  a  certificate  upon  it,  there  shall  be 
a  procedendo.     2  Rol.  589.  1.  50. 

A  certificate  by  the  bishop  of  bastardy,  &c.  is  of  no  avail,  except  upon 
the  king's  writ  to  him  directed. 

And  the  writ  shall  always  be  to  the  bishop,  not  to  his  commissary,  &c^ 
R.J  Leo.  205. 

Iftbere  he  a  writ  to  the  bishop  to  certiiy  bastardy,  &c.  and  afterwards 
the  assize  discontinues  by  the  justices  not  coming,  and  a  re-attachment  is  su- 
ed, the  bishop  may  afteni^'ards  make  a  certificate  without  a  new  writ.  2 
Rol.  590. 1.  50. 

(A  6.)  How  it  shall  be  made. 

The  certificate  of  the  ordinary  must  be  positive  and  express.  Vide  Bas- 
tard, (D  2.)— Pleader,  (2  Y  10). 

The  certificate  of  the  bishop  shall  be  conclusive;  for  no  averment  lies 
against  it.     R.  1  Leo.  205. 

But  an  action  upon  the  case  lies  for  a  false  certificate,  as  for  a  false  re- 
turn.    Semb.  1  Leo.  205. 

Vide  Excommeugement,  (B  2,  &c.) 
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(B)  TRIAL  BY  CERTIFICATE  OF  THE  RECORDER  OF  LONDON. 

If  issue  be  joined,  whether  there  be  such  a  custom  of' London,  it  shall  be 
tried  by  the  mayor  and  aldermen,  by  the  mouth  of  the  recorder.  *  2  RoL 
579. 1.  10.  580. 1.  5.  to  35.  35.  40.  2  Inst.  126.  Confirmed  by  charter  2 
Ed.  4.  (c) 

And  the  recorder  may  make  his  certificate  ore  tenus.  Cro.  Car.  36 1  • 
516.  (d) 

Though  the  custom  to  be  tried  does  not  concern  lands,  or  a  devise  of  them, 
but  a  collateral  thing.     R.  2  Rol.  579.  I.  35.     Cro.  Can  517.    Jon.  412. 

[*]Though  it  be  in  an  action  by  ^t  tam^  ^c.  which  concerns  the  king, 
R.  2  Rol.  579. 1.  30. 

And  upon  such  issue,  there  shall  be  a  surmise  by  the  plaintifi^  that  it 
ought  to  be  certified  by  ihe  recorder.  2  Rol.  581.  1.  5.  Cro.  Car. 
516.  (c) 

But  if  there  be  a  custom  for  the  profit  of  the  city,  it  shall  be  tried  by  the , 
country,  and  not  by  the  mouth  of  the  recorder ;  as,  whether  there  be  a  cus- 
tom, that  every  freeman  shall  be  quit  of  payment,  &c.  R«  2  RoL  579. 1.  15» 
Hob.  86. 

That  such  a  thing  shall  be  forfeited  to  the  mayor,  citizens,  and  commoo- 
alty,  &c.     R.  2  Rol.  581 .  1.  10. 

§o  if  the  custom  is  not  directly  in  issue,  it  shall  be  tried  by  the  country  ; 
as,  if  a  custom  be  alleged  for  a  market  in  London  every  day  in  the  week, 
&c.  and  the  issue  is,  Siat  there  is  no  such  market.  R.  2  KoL  580*  L  30. 
Hob.  87. 

(C)  TRIAL  BY  CERTIFICATE  OF  THE  MARSHAL,  ETC. 

If  upon  a  distringas  for  escuage,  the  issue  be,  whether  the  tenant  was  ia- 
Scotland  with  the  king  for  40  days,  it  shall  be  tried  by  the  certificate  of  the 
marshal  of  the  king^s  host  under  his  seal.     2  Rol.  583.  1.  30.  Lit.  sect.  102. 

So,  if  issue  be,  whether  a  man  outlawed  was  in  prison  at  Bourdeaux  at 
the  time  of  the  outlawry,  it  shall  be  tried  by  the  certificate  of  the  mayor  of 
Bourdeaux.     Co.  L.  74.  a.  (/) 

CEBTiriCATE  OF  ASSIZE.     Vide  Assize,  (B  27,  28.) 
Bankrupt's  certificate.     Vide  Bankrupt,  (D  37.) 
Vide  En^uest,  (A  2, 3.) — Statute  Staple,  (D  2.) 

CERTIORARI. 

(A  1-)  WHEN  IT  LIES.  p.  332. 

(A  2.)  When  a  mittimus  thereupon,  p.  334. 


(e)  Ana  the  reoorder  appean  in  the  purple  cloth  robe,  faced  with  black  Telret ;  not  hia 
scarlet  gown,  his  black  lilk  one,  nor  the  common  bar  gown.     1  Burr.  851. 

(d)  And  afterwards  deliver  in  the  writ  with  a  written  copy  of  the  return.     1  Bnrr.  249. 

(e)  But  if  the  recorder  has  once  certified  a  eastern  as  part  of  the  cnttomi  of  I^ndon,  tfaa 
court  must  take  notice  of  it,  and  it  cannot  be  certified  again.     Doug.  380. 

(/)  So,  if  a  Serjeant  be  anetted  for  a  lest  debt  than  is  allowed  by  the  annual  mutiny  act, 
the  certificate  of  the  secretary  at  war  may,  on  motion  to  discharge  him.  Im  rtad  ia«rjidenctt 
to  shew  the  nature  of  his  duty.    1B1.89. 
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(B)  HOW  A  CERTIORARI  SHALL  BE  PROSECUTED,  p.  335. 

(C)  HOW  IT  SHALL  BE  RETURNED,  p.  337. 

(D)  WHEN  A  CERTIORARI  DOES  NOT  LIE.  p.  338. 

(E)  WHEN  IT  SHALL  BE  A  SUPERSEDEAS,  p..  340. 

(F)  WHEN  NOT.  p.  341. 
[*](G)  PROCEDENDO,  p.  341. 

(Hi.)  SUPERSEDEAS  TO  PROCESS,  p.  341. 

(H  3.)  When  it  shall  be  granted,  p.  342. 

(A  1.)  WHEN  IT  UES. 

TTie  writ  of  certiorari  is  an  original  writ  issuing  out  of  the  chancery,  or 
B.  R.  when  the  king  would  be  certified  of  any  record  in  any  other  court  of 
record.     F.  N.  B.  245.  A. 

Or  tbe  kiBg  may  command  the  tenor  of  the  record  at  his  election.  F.  N. 
B.  245.  B. 

Soyif  mJ  tid  record  be  pleaded  in  C.  B.  the  court  may  award  a  certiorari. 
\  Rol.  394. 1.  15.     Hob.  1 35.     R.  Cro.  Car.  297.  (g) 

And  therefore  the  king  may  command  the  justices  of  C.  B.  to  certify  him 
of  any  record  before  them  in  his  chancery.     F.  N.  B.  244. 

Or  to  send  all  records  depending  in  C.  B.  before  the  justices  in  eyr^  to  be 
determined  by  them.     F.  N.  B.  243.  K. 

And  if  the  justices  in  eyre  cannot  determine  during  their  stay  in  the  same 
counhr,  they  shall  be  removed  by  certiorari  into  C.  B.  again.  F.  N.  B. 
943.  K. 

So  a  certiorari  lies  (/i)  to  the  chief  justice  of  B.  R.  to  certify  a  condemna^ 
tion  there  for  the  king^s  fine  or  other  record,  to  the  intent  to  have  a  pardoni 
tc.    F.  N.  B.  245.  G.  246.  C. 


C^)  1.  €o,  \inul  liel  record  in  C  B.  ofa  recovery  there  be  pleaded  in  B.  R.  and  issue  join^ 
ed  thereon,  a  certiorari  is  the  proper  method,  and  must  necessarily  issue.  2  Burr.  1034.'~2. 
And  ir  a  certiorari  issues  to  use  the  record  as  evidence,  then  tbe  tenor,  if  returned,  is 
tnficieut,  and  countervails  the  pleaof  nui  tiel  record  ;  but  if  the  record  is  to  be  proceeded 
open,  the  record  itself  must  be  removed,  and  this,  whether  it  is  before  judgment  or  after  ; 
and  in  this  case,  the  writ  must  be  superseded,  and  not  quashed,  which  can  only  be  done 
OB  a  view  of  the  record  iUelf.     2  Atk.  317. 

(A)  1.  Where  a  statute  takes  away  the  certiorari  to  remove  an  indictment,  the  crown  is  not 
included  in  the  restriction,  unless  it  appears  to  have  been  the  intention  of  the  legislature  ; 
therefore,  the  prosecutor  of  an  indictment  for  keeping  a  disorderly  house  may  remove  it, 
notwithstanding  the  general  words  of  the  stat.  25  Geo.  2.  c.  36.  s.  10.  5  T.  R.  626 — 2. 
And  a  provision  in  a  statute  that  *^  no  certiorari  shall  issue  to  remove  any  proceeding  to  be 
b^dor  taken  in  pursuance  of  this  act,'''  does  not  extend  to  proceedings  under  the  act  had 
by  a  court  without  jurisdiction.  5T.  R.  629.-3.  If  a  statute  gives  an  appeal  to  the  ses« 
*ioiis  from  a  conviction  by  a  magistrate,  but  takes  away  the  certiorari  to  remove  either  con- 
viction or  order  of  sessions  thereon,  and  a  subsequent  statute  gives  additional  powers  to  the 
ieisions  as  touching  the  infliction  of  punishment,  wiUiouL  talcing  away  ihe  cer/to/arf,  the 
clause  in  the  former  act  cannot  be  extended  to  proceedings  of  (he  sessions  under  this,  so  that 
^y  are  removeable  by  certiorari  ;  but  the  proceedings  before  the  convicting  magistrate,  boiug 
•Oder  the  formeract,  remain  irremoveable  as  before.  2  T.  R.  "/Sf:. — 4.  A  ctrttorari  will  not  lie 
toiemove  the  assessments  made  by  the  commissioners  of  land-tax ;  since,  being  ofa  public  na- 
ture, every  one  may  have  a  copy.     2  T.  R.  234 5.  The  stau  IS  Geo.  2,  c.  1«.  s.  5.  enacts, 

^hat  ^*'  no  certiorari  shall  be  granted  io  remove  any  judgmentr  order,  or  other  proceedings  be- 
ftv«  Jniticet)  mnlest  (such  ctrttorari  be  appti«4  (oi  within  six  calendar  months  next  after 
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ai2  CERTIORARI. 

[*]So  there  may  be  a  certiorari  to  justices  of  assize,  to  certify  a  fecortf 
before  them  into  chancery.     F.  N.  B.  244.  C. 

Or  to  remove  all  proceedings  before  them,  before  the  new  justices  of  as- 
size.    F.  N.  B.  242.  D.  243.  CD. 

Or  before  other  justices,  to  the  intent  to  have  an  attaint.     F.  N.  B. 

242.  E.  (t)-  .  r        1. 

So  to  justices  in  evre  to  remove  a  record  or  proceedings  before  them. 

P.  N.  B.  242.  E.  243.  K.  1  Sid.  296. 

So,  if  a  record  be  removed  into  the  exchequer,  there  may  be  a  certiorari 
to  the  treasurer  and  chamberlains  of  th^  exchequer.     F.  N.  B.  242.  F.  G. 

243.  A.  246.  O.  .  .  n 
So  a  certiorari  lies  to  the  treasurer  and  barons  to  certify  the  debt  of  B. 

or  his  ancestor  to  the  king,  without  saying,  into  B.  R.  or  into  chancery.     F. 

N.  B.  246.  G. 

So  a  certiorari  lies  to  the  justices  of  gaol-delivery.     F.  N.  B.  246.  A.  H. 

So  a  certiorari  lies  to  the  justices  of  oyer  and  terminer  to  certify  a  record 
into  B.  R.  in  order  to  have  execution  upon  it.     F.  N.  B.  246^  B. 

So  after  conviction,  in  order  to  have  judgment.     1   Sal.   149.     Mod. 

Ca.  17. 

To  ihe  mayor  and  sherifls  of  London,  to  remove  a  record  before  them 
to  be  determined  in  B.  R.     F.  N.  B.  245.  E.  246.  L. 

To  ihe  steward  and  marshal  of  the  king's  house.     F«  N.  B,  246.  F.  K* 

To  justices  of  peace,  to  remove  an  indictment  before  them.  Mod* 
Ca.  17.  (A:) 

Or  to  them,  to  remove  an  outlawry,  and  process  transmitted  to  then>. 
F*N.  B.  246.1. 

So  it  lies  to  justices  of  the  peace,  to  remove  any  order  madef  by  them. 
R.  3  Mod.  95.  (/) 

t*]Or  to  a  particular  justice  of  peace,  for  a  conviction,  C3hr  order  by  him. 

such  order,  &c.  and  unless)  the  party  suing  forth  the  same  hath  given  six  days  notice  there-^ 
of,  in  writing,  to  the  justices,"  &€.-    The  nortice  must  be  given  before  moving  for  a  rale  nm 
.  for  a  ctrliorart.     5  T.  R.  279.  281.— 6.  The  stat.  does  not  apply  to'  the  removal  of  ati  indict* 
ment.   1  East,  298.— •?.  A  certiorari  lies  to  remove  a  presentment  in  a  court  leet ;  and  when 
removed,  the  pretentment  is  traversable  in  B.  R.     Cowp.  458. 

(t)  1.  Certiorari  to  the  justices  of  assize,  shall  be  granted  to  the  crown  or  prosecutor,  with- 
out special  reason  alleged  ;  secu9  to  the  defendant.     Andr.  27. — 2.  It  lies  to  remove  an  itk*  - 
formation  before  justices  of  assize,  against  a  parson  for  non*re8idcnco,  for  they  have  no  ju* 
risdiction  in  the  caus^.     Ibid. 

(k)  1.  To  remove  an  indictment  for  not  doing  statute  labour  in  the  highway.  Str.  849. 
•^2i  To  remove  an  mdictment  at  sessions  against  private  persons  for  not  repairing  a  bridge. 
Str.  900.  6  T.-  II.  194.— 3.  To  the  quarter  sessions  of  a  corporation  to  remove  an  indict- 
ment, on  affidavit  that  defendant  could  not  have  a  fair  trial.     Ld.  Rd.  1452. 

(I)  }.  To  the  sessions,  to  remove  an  ordfer  of  two  justices.  Str.  470. — 2.  To  remove  or- 
der of  justices  before  appeal,  where  only  one  party  has  a  right  to  appeal,  for  he  may  -waive 
it ;  or  where  no  time  is  limited  for  appealing,  for  then  a  certiorari  might  never  lie  ;  bat 
where  two  parties  have  a  right  to  appeal,  and  the  time  of  appealing  is  fixed,  there  it  ahall 
not  be  granted  till  after  appeal,  oraiter  the  time  for  it.  Andr.  34:3. — 3.  One  certiorari  lies 
to  remove  several  orders  and  convictions,  if  they  relate  to  the  same  persons  and  the  same 
matter.  Ibtd. — 4.  h  lies  from  B.  R.  to  all  inferidr  courts,  though  the  statute  giving  juris- 
diction say  that  the  sentence  shall  be  final,  and  without  appeal,  for  the  jurisdiction  of  B.  R. 
cannQt  be  taken  away  without  exprets  words.  2  Bur.  104*^  1  Bl.  Rep.  233. — 5*  There- 
fore it  lies  to  remove  orders  made  on  the  conventicle  act  22  Car.  2.  c.  1.  even  after  appeal 
t»  the  quarter  sessions,  trial  by  jury,  verdict  and  judgment,  notwithstanding  the  6ih  and 
TJtb  sections,  the  first  of  which  sayv,  that  no  other  court  whatsoever  shall  intei meddle  with 
any  cause  or  cause's  of  appeal  on  this  act,  but  that  they  shall  be  finally  determined  in  the 
quartersessions  only ;  and  the  latter  enacts,  that  tike  act  shall  be  interpreted  most  beneficial- 
ly for  suppressing  conventicles  ;  for  the  ctrtiorari  does  not  go  to  \ry  the  merit*%  but  to 
whether  the  limited  jorisdictton  has  excctdtft  t/#  boundi  or  not.    Ibid* 
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When  it  Ues.  dl$ 

So  to  commissioners  of  sewers,  for  all  orders,  or  proceedings  before  tfaenii 
je.  N-  B-  247,  A.     I.Sal.  145.     Vide  Sewers,  (I  1.)  (w) 

To  a  bishop  to  certify  admission,  institution,  and  induction  to  a  churclv 
F.  N.  B.  246.  M. 

To  an  escheator.     F.  N.  B.  247.  H. 

To  the  custos  brtvimn  of  C.  B.  to  certify  a  writ  original,  or  judicial.  P< 
N.  B.  246.  N. 

To  the  mayor  of  the  staple,  to  certify  a  statute  before  him.     P.  N.  B« 

244.  D.  ,  Vide  Statute  Staple,  (D  2.) 

To  a  sheriff,  for  the  record  of  a  redisseisin,  or  post-disseisin  before  hioi. 
F.  N.  B.  242.  B. 

And  that,  to  the  intent  to  have  execution  out  of  B«  R.  F.  N<  B.  242« 
B.  (n) 

To  sheriff  and  coroners,  to  certify  an  outlawry  in  the  county.     F.  N.  B^ 

245.  G. 

So  it  Jies  to  the  mayor,  bailiffs,  or  other  judge  of  a  court  in  a  city  ot 
town,  to  remove  a  record  into  B.  R.  to  have  execution  there.  F.  N.  B. 
243.  B. 

So  to  the  censors  of  the  college  of  physicians,  to  remove  a  judgment  by 
them  for  malpractice.   .  K.  1  Sal.  144. 

So  to  every  inferior  jurisdiction  of  record.     1  Sal.  144. 

Though  it  be  within  a  county  palatine,  or  in  Wales,  &c.  R.  1  Sal.  14G. 
J48.     R.  2  Rol.  29.     Vide  Franchises,  (D  1 ,  &c.)  (o) 

Or  the  cinque  ports.  2  Lev.  86.     Vide  Franchises,  (E  1,  &c.)  (p) 

Vide  Pleader,  (3  K  7.) 

(A  2.)  VThen  a  mittimus  thereupon. 

AAer  a  record  removed  by  certiorari  to  the  chancery  out  of  C.  B.  or 
#tfaer  court,  it  may  by  mittimus  be  transmitted  to  B.  R.  F.  N.  B.  244» 
A.  B. 

Or  when  removed  by  certiorari  from  the  justices  of  assize.  Or  other  jus- 
tices to  the  chancery,  it  may  be  transmitted  to  C.  B.     F.  N.  B.  244.  C. 

So  a  record,  removed  by  certiorari  to  another  court,  or  justices,  may  af- 
terwards be  transmitted  to  B.  R.  or  other  justices  at  the  king^s  election. 
F.  N.  B.  245.  F. 

Or  it  may  be  removed  by  certiorari  to  B.  R.  immediately,  without  a  mit> 
timus.     R.  1  Lev.  312. 

But  if  there  be  a  material  variance  between  the  certiorari  and  the  order. 
&c.  the  record  shall  not  be  removed  thereby :  as  if  there  be  a  {^'^certiorari 
for  an  order  concerning  foreign  salt,  and  the  order  is  for  salt,  generally. 
R.  1  Sal.  145. 

If  it  be  for  an  indidtment  only,  and  the  indictment  and  conviction  also  are. 
vetumed.     1  Sal.  15Q. 


(m)  I.  To  cOmmisaion^n  of  sewen,  for  their  order  to  remove  their  clerk,  it  is  of  commoiir 
visht;  bat  in  other  eases,  where  danger  of  inundation  may  be,  it  is  discretionary.  Str.  609. 
— ~2.  On  the  clerk  of  commissioners  of  sewers  being  remored,  and  another  appointed,  B.  R. 
will  not,  on  the  rule  to  shew  caase,  suffer  them  to  make  out  their  titles  by  affidavits,  but 
will  pant  certiorari.    Fort.  374. 

(fi)  It  lies  to  remoTe  inquisition  taken  by  the  sheriff  under  a  private  act  of  parliament, 
suKlthe  verdict  and  judgment  thereon.    4  Burr.  2<M4. 

C*)>  1-  To  >emoTe  Indictment  from  quarter  sessions  in  Wales,  withoot  stopping  at  the 
ST^ttd  sessions.  4  Burr.  S456.'>-2.  To  the  grand  sessions  in  Wales,  on  an  indictment  for  mi^ 
acneanor.     Str.  704.     B.  R.  H.  163. 

(9)  Or  to  Berwick,  or  to  any  other  dominions  of  the  king  or  crown*    d  Burr*  856. 
You  H.  40  |^*335J 


S14  CERTIORARI. 

If  the  indictment  be  after  the  certiorari  granted.     1  Sid.  317. 

If  a  record  be  removed  bj  certiorari  after  conviction  in  another  court,  tlic 
party  must  waive  the  issue,  and  it  shall  be  tried  de  novo  ;  otherwise  B.  R. 
will  not  give  judgment  upon  a  conviction  in  another  court.     R.  Carth.  {q) 

(B)  HOW  A  CERTIORARI  SHALL  BE   PROSECUTED. 

Bj  the  St.  1  &  2  Ph.  &  M.  1 3.  a  certiorari  to  remove  a  prisoner  out  of 
gaol,  or  a  recognizance  shall  be  (r)  signed  by  the  chief  justice,  or  in  his  ab- 
sence by  the  other  justices  of  thecourt  whence  it  issues,  on  pain  of  bl.  against 

the  prosecutor. 

By  the  st.  5  &  6  W.  &  M.  1 1 .  no  certiorari  shall  be  granted  to  remove 
an  indictment  for  a  trespass,  or  a  misdemeanor,  from  the  quarter  sessions 
in  term,  but  on  a  rule  {a)  in  B.  R.  on  motion  of  council  in  open  court,  nor 
in  vacation,  but  on  allowance  of  a  judge,  who  shall  indorse  his  name,  and 
the  name  of  him  who  demands  it. 

In  vacation  there  must  be  a  fiat  signed  by  a  judge  for  a  certiorari  for  or- 
ders of  justices.     1  Sal.  1 50. 

And  the  fiat  and  the  writ  also  must  be  signed  by  a  judge  in  a  certiorari 

for  an  indictment.     1  Sal.  1 50. 

And  a  fiat  after  the  essoign  day  of  the  term,  for  a  certiorari^  which  was 
tested  in  the  preceding  term,  will  be  irregular.     R.  1  Sal.  150. 

So  by  the  st.  21  Jac.  8.  2l  certiorari  to  remove  an  indictment  of  riot,  for- 
cible entry,  or  assault  and  battery,  from  the  quarter-sessions,  shall  be  delivered 
in  open  court,  and  not  allowed  unless  the  indictee  be  bound  in  sureties  in 
10/.  to  the  prosecutor,  to  pay  costs,  which  the  justices  in  the  quarter-ses^ 
sions  shall  assess,  within  a  month  after  conviction. 

So  by  the  St.  13  &  14  Car.  2.  6.  it  shall  not  be  allowed  to  remove  pro- 
ceedings about  highways,  unless  bound,  &c.  in  40/.  to  pays  costs  to  be  as- 
certained upon  oath,  (t) 

Nor  by  the  st.  5  &  6  W.  &  M.  1 1 .  to  remove  an  indictment  for  a  trespass 
or  misdemeanor  before  trial,  unless  bound,  &c.  in  a  recognizance  of  20/.  be- 
fore justices  of  peace  (or  by  the  st.  8  &  9  W.  3.  33.  [*jbefore  a  judge  of  B. 
R.)  to  appear,  plead,  and  try  it  the  next  assises,  or  if  in  London  or  Middle^ 
sex,  the  next  term,  or  sitting  after  term. 

And  if  he  be  convicted,  B.  R.  shall  give  costs  (u)^  and  upon  oath  of  re- 
fusal for  ten  days  after  demand,  send  an  attachment. 

(f  )  The  recognisance  of  a  receiyer  of  an  infantas  estate  in  Ireland  cannot  be  tranmiitte4 
to  the  Exchequer  in  Ireland  by  mt//tmi»,  but  a  bill  must  be  filed  there,  and  the  certificate 
of  the  recognizance  here  will  be  evidence.     Bunb.  %49. 

(r)  After  a  record  has  been  returned  on  a  certiorari^  no  objection  can  be  takea  that  the 
writ  was  misdirected.    4  T.  R.  499. 

(/)  1.  A  certiorari  is  granted  to  the  crown  as  of  course  ;  to  a  defendant  only  upon  groandt 
disclosed  by  affidavit.  $  T.  R.  89 — 2.  The  affidavits  for  a  certiorari  shall  be  entitled  by  the 
name  of  the  cause  in  the  court  below.  Str.  704.— 3.  A  certiorari  to  remove  an  iadictment 
tLgainst  an  excise  officer  and  others,  from  the  sessions,  was  granted,  on  the  motion  of  the  at- 
torney-general, for  the  defendant,  without  any  affidavit.     4  T.  R.   161. 

(()  Certiorari  pro  rege  lies  in  case  of  highways,  though  no  affidavit  nor  recognizance  ;  for 
Oie  St.  13  &  14  C  3.  c.  6.  3  W.  &  M.  and  5  W.  &  M.  c  11.  relate  only  to  certiorari't  ap- 
plied for  by  defendants.     Str.  1209. 

(ti)  1.  The  stat.  5  &  6  W.  &  M.  c.  11.  as  to  defendant's  paying  costs  to  prosecutor^  ex- 
tend only  to  officers  and  persons  really  injured ;  therefore  defendant  indicted  for  an  at- 
tempt to  commit  felony,  where  no  damage  is  done  to  the  prosecutor,  shall  not  pay  costs.  1 
Wils.  139.  1  Burr.  431.  2  T.  R.  47 — 2.  But  it  is  sufficient  if  prosecutor  is  prored  to  be  a 
civil  officer  (as  by  affidavit)  though  it  is  not  indorsed  on  the  indictment.  1  B.  M.  54.-3.  If^ 
on  removing  indictment  from  aessioni  of  oyer  and  termiaeri  defendaat  entei)  into  reco|;nis^ 
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Haw  a  certiorari  shall  be  prosecuted.  3l§ 

And  if  bail  be  not  found  before  a  judge  since  the  st.  8  &  9  W.  ^.  33, 
a  certiorari  ought  not  to  be  allowed.     1  Sal.  149. 

So  by  the  st.  3  &  4  W.  &  M.  10.  s.  6.  there  shall  be  no  certiorari  to  re- 
move a  conviction  or  proceeding  on  that  act,  against  destroying  deer,  unlesf 
bound  bj  recognizance  witli  sureties,  as  the  justices  of  peace  before  whom 
Jie  is  convicted  shall  approve,  in  50/.  conditioned  to  pay  the  prosecutor  hia 
full  costs  to  be  ascertained  by  oath. 

So  by  rule  in  B.  R.  Mich.  3  W.  &  M.  on  a  certiorari  to  remove  any  in- 
dictment, or  presentment  from  any  county  or  corporation,  except  London  or 
Middlesex,  the  prosecutor  at  the  return  shall  procure  two  inen  to  give  a  re* 
cognizance  before  a  judge  of  the  court  to  plead,  and  if  issue  be  joined,  to  try 
it  on  notice  to  the  prosecutor  or  his  clerk  at  the  next  assizes,  and  in  default 
thcreor  before  the  end  of  the  term  a  procedendo  shall  go*     Sho.  336. 

So  b^  the  St.  5  Geo.  1 5.  no  certiorari  shall  be  to  remove  a  conviction  for 
deer-stealing,  till  security  to  pay  .the  forfeiture  as  well  as  costs,  and  rendec 
the  party  to  justice  in  a  month  after  the  conviction  confirmed. 

But  a  recognizance  is  not  forfeited  for  not  trying,  unless  the  prosecutor 
gives  a  rule  for  it.     1  Sal.  370. 

If  the  sureties  are  worth  as  much  as  the  statute  requires,  the  justices  of 
peace  cannot  refuse  them  as  insufficient.     R.  Mar.  27. 

If  a  recognizance  be  given  upon  a  certiorari  for  costs  ;  the  prosecuUtt 
shall  have  only  costs  upon  the  writ,  and  after  it.     R.  1  Sal.  55.  (x) 

|^*]And  the  prosecutor,  after  the  costs  paid,  ought  not  to  move  for  an  ag- 
gravation of  the  fine.    R«  1  Sal.  55.  (y) 

If  a  recc^izance  be  taken  for  40/.  not  for  20/.  as  a  statute  speaks,  it  will 
be  a  good  recognizance,  though  no  supersedeas,     R.  Sal.  564. 

If  be  who  sues  a  certiorari^  does  not  appear  in  court  within  the  term  when 
the  writ  is  returned,  he  shall  forfeit  his  recognizance.     Mod.  Ca.  220. 

If  upon  a  certioraxi  the  party  gives  a  recognizance,  and  does  not  prosecute 

ftsce  of  5002.  to  plead,  §:o  to  trial,  and  appear  oq  the  return  of  the  verdict,  this  is  not  a  t%m 
cognizance  on  slat.  5  &  6  W.  &  M*  c.  11.  but  at  common  law,  and  defendant  ahaU  not  pay 
costs.    Str.  1165.     1  B.  M.  10. 

\,z)  1.  So  hy  13G.  $.  c.  18.  s.  6.  no  certiorari  shall  be  granted  to  remove  any  convictlony 
judgment,  order,  or  other  proceedinf;  before  any  justice  of  peace  of  any  county,  city^ 
borough,  town  corporate,  or  liberty,  or  the  respective  general  or  quarter  sessions  thereof,  unr 
less  application  bo  made  for  it  within  six  calendar  months  after  such  conviction.  Sec.  and  un- 
less it  be  proved  on  oath  that  the  party  applying  for  the  same  hath  given  six  days  notice  in 
writing  to  the  justice  or  justices,  or  to  two  of  them,  (if  so  many  there  bo,)  before  whom  such 
conviction,  &c.  was  had,  that  such  justice,  &c.  may  shew  cause  against  the  issuing  of  the 
etrtiorart.  Vide  1  VVils.  35. — t.  The  six  days  notice  required  by  this  statute  before  any 
application  for  a  eeriiorari  to  remove  proceedings  by  justices  of  the  peace  mast  be  given  be* 
fore  making  the  motion  for  a  rule  to  shew  cause  why  such  eeriiorari  should  not  be  granted* 
b  T.  R.  279— 'J.  On  eeriiorari  to  remove  indictment  for  perjury,  if  defendant  makes  up  the 
record,  carries  it  down  to  sittings  with  a  rf«/rtJ»ffa*,  and  attorney  generaPs  warrant  for  a 
tales,  there  being  special  jury,  and  eleven  only  appear,  and  the  warrant  is  given  prosecutor^s 
counsel,  and  they  will  not  pray  a  tales,  and  defendant  does  not,  and  cause  is  made  a  rema- 
net  pro  defeelu  jurat  or.  ^  defendant  shall  not  pay  costs.  Str.  937.— -4.  If  prosecutor  has  ob* 
tained  a  third  part  of  the  fine,  it  shall  be  deducted  out  of  the  costs  taxed  on  the  recogniz- 
ajice.     4  Burr.  2125. 

(y)  1.  On  indictment  on  6  Eliz.  c.  4.  for  exercising  a  trade,  fee.  removed  by  defendant  af- 
ter conviction,  he  may,  on  motion,  pay  the  penalty  without  costs,  and  have  his  recognizance 


ed,  and  then  becomes  nonsuited  in  the  action  :  the  court  wiU  not  give  costs  on  the  ttrtiora^ 

ri  ,  but  order  the  bond  to  bo  delivered  up.    3  B.  M.  1720.  r*oo«9n 
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,witb  effect,  riz.  does  not  quash  or  traverse  the  indictment,  an  attachmeDf; 
lies  against  bim.     R.  Mar.  PI,  1 1 8.  (z) 

(C)  HOW  IT  SHALL  BE  RETURNED- 

A  certiorari  shall  be  returned  (a)  by  the  justices,  to  whom  it  is  directed, 
with  the  record  (6),  &c.  annexed,  not  by  the  clerk  of  the  peace.  R. 
Sal.  479. 

By  a  rule  in  B.  R.  Mich,  3  W.  &  M.  it  shall  be  returned  the  first  return 
of  the  next  term.     Sho.  336. 

Justices  of  peace  must  return,  though  bail  be  not  found  according  to  the 
Stat.     D.  1  Sid.  70. 

Justices  of  peace  ought  to  return  all  indictments  against  him  who  procures 
it,  found  before  the  return,  though  not  indicted  at  the  time  of  the  awarding 
of  the  writ,  or  delivery  to  the  officer.     R.  I  Rol.  395.  1.  30. 

If  it  be  for  indictments  against  six  named  in  the  writ,  if  four  of  them  onlj 
are  indicted,  the  indictments  shall  be  removed.     R.  1  Rol.  395.  1.  35. 

The  names  of  the  indictors  ought  to  be  returned  upon  every  indictment 
removed.     St.  P.  C.  71.  a. 

[*jlf  there  be  a  certiorari  for  a  conviction,  &c.  it  must  be  drawn  in  form  ; 
for  a  return  of  affidavits  and  warrants  is  not  sufficient.     1  Sal.  146. 

So  if  the  return  be,  tenor  cujus  ordinis  sequitur  ;  for  it  ought  to  say,  qui 
quidem  ordo^  fyc*     1  Sal.  147. 

So  if  there  be  a  return  of  a  transcript,  the  record  itself  is  removed. 
Sal.  565.  « 

But  if  a  certiorari  be  for  indictments,  in  which  A.  B.  and  C.  are  indicted ; 
an  indictment  against  A.  alone,  or  against  A.  and  B.  shall  not  be  returned. 
XSal.  146.  151. 

If  for  an  order  of  settlement  at  N.  M.  an  order  which  scltles  at  N.  only 
IJhaH  not  be  returned.     R.  Sal.  452. 

So  in  some  cases,  the  return  may  be  in  English  5  as,  in  orders  bv  justices, 
&<;.     1  SaU  149. 

If  the  justices  do  not  make  a  return,  ^n  alias  and  pluries  go,  and  if  they  do 
not  return  the  pluries^  vel  causam,  an  attachment  goes.     F.  N.  B.  245.  A. 

But  justices  of  peace  need  not  subscribe  their  names  ;  for  rcsponsio  jws- 
ticiartorum  domimz  rcginice^  is  sufficient.     Mod.  Ca.  43. 

So  a  certiorari  to  remove  an  order  of  discharge  of  an  apprentice,  need  not 
return  the  dischai^e  itself  under  the  hands  and  seals  of  the  four  justices ; 
for  it  is  sufficient  to  say,  that  there  was  au  order  under  their  hands  and  seals, 
R.  Sal.  470,  (c) 


(«)  I.  If  dcfepdant,  convicted  pn.penal  statute,  brings  certiorari^  and  dies  before  argument, 
fhc  court  will  go  on.  Str.  037 — 2,  If  no  proceedings  iu  two  or  three  terms,  order  shall  ba 
^(firmed.  B,  R.  II.  206 — 3.  If  defendant  has  paid  costs  for  not  going  on  to  trial,  prose- 
cutor shall  not  quash,  but  on  payment  of  costs.     Str.  946 4.  If  the  prosecutor  enlarges  the 

rule  to  shew  cause  why  an  order  should  not  be  quashed,  he  shall  not  afterwards  object  to  the 
issuing  the  certiorari,  2  B.  M.  746 — 5.  Proceedings  being  removed  from  inferior  court  of  rcc- 
ord,  whore  parties  were  at  issue,  plaintiff  must  declare  de  novo.  Barnes,  34^.-6.  When  a 
conviction  is  removecl  by  certiorari,  no  motion  can  be  made  in  arrest  of  judgment,  unlesa 
the  defendant  appear  m  person,  1  Black.  Rep.  209.-7.  And  if  defendant  remove  an  in- 
BlaST  Re     ^^30*""""  ^*^^'*"*  ^"""^  ^*^**'  ^*^  <^°»°*  *>«  admitted  in  forjna  pauperis.      I 

(a)  The  returiimustbeon  parchment;  if  on  paper,  it  shall  be  quashed.   B.  R.  H.  173. 

(6)  Aeerttorart  being  directed  to  thp  cuitos  bret:uni  of  C  B.  to  return  oriirinal,  he  shall 
-li"  ?i K  5"S'?»*'/'»*>  '^^^^  *>at  there  is  such  ori.^nul  in  his  office,  but  not  filed,  because 
|>lajntiff  had  entered  ne  reciptaiur  ;  if  otherwise,  B.  li,  will  commit  him.     Str     63. 

t*338l    ^"^"^  w  directed  U>t^e  cmtot  ttrcptum  ofC.  B.  to  certify  an  original  ia 


When  a  certiorari  does  not  He.  SIT 

(D)  WHEN  A  CERTIORARI  DOES  NOT  LIE. 

But  a  certiorari  lies  only  for  the  tenor  of  a  record,  when  the  Court,  to 
wh^'ch  the  record  by  the  certiorari  is  removed,  has  no  jurisdiction  to  hold 
plea  upon  the  record  :  as  if  to  an  information  for  recusancy  in  C.  B.  it  be 
pleaded,  that  he  i«»  a  recusant  convict  before  justices  of  peace,  and  upon 
nnl  tiel  record  a  certiorari  goes  to  the  justices  Of  peace,  the  tenor  only  of 
the  conviction  shall  be  returned  ;  for  C.  B.  cannot  hold  plea  upon  the  con- 
viction, if  it  should  be  removed.     R.  1  Rol.  395. 1.  50.  Hob.  135. 

So  if  a  ludgment  in  an   inferior  court  be  pleaded ;  upon  nul  tiel  record 

{leaded,  Vf  a  certiorari  goes,  only  the  tenor  of  the  record  shall  be  certified. 
)y.  1B7.  a. 

So  by  charter,' the  city  of  London  certifies  only  the  tenor  of  the  record. 
1  Sid.  155.  230. 

By  the  st.  22  Car.  2.  12.  it  does  not  lie  to  remove  indictments  for  repair 
ef  causeys,  highways,  or  bridges  before  judgment.     But  now  by  the  st.  5 
&  6  W.  &  M.  1 1 .  it  shall  be  allowed,  upon  an  afiidavit  that  the  nght  of  re- 
pair is  in  question. 
So  by  the  st.  7  &  8  W.  3.  6.  no  certiorari  shall  remove  or  supersede 

1*3the  proceedings  or  judgment  on  that  act,  unless  the  title  of  the  tithes, 
re.  come  in  question,  (d) 

So  it  shall  not  be  granted,  to  remove  a  commitment  for  felony,  till  an  in- 
dictment found.     1  Vent.  63.  (e) 

So  a  certiorari  shall  not  be  granted,  to  remove  an  indictment  from  ttie  Old 
Bailey,  or  any  justices  of  gaol  delivery,  without  special  cause.  1  Sal.  144. 
150,  151.(/) 

And  if  the  cause  afterwards  appears  to  be  false,  a  procedendo  shall  go.- 
iSal.  144. 

So  it  shall  not  be  granted  to  remove  a  conviction  of  recusancy,  in  not  taking 

London^  and  he  returns  there  is  none  in  the  city  of  London,  it  is  good ;  for  the  coart  will  take 
Wiiice  that  Loqdon  is  a  city,  it  being  mentioned  to  be  so  in  several  acts  of  parliament.  Str. 
309.— 2.  If,  in  a  retnm  it  is  said,  that  a  man  took  a  lease  for  seven  years,  the  court  will  pre- 
sume it  was  by  deed.  Str.  555. — 3.  Upon  a  eertiorari  to  remove  a  conviction  by  a  justice  of 
the  peace  on  the  deer  act  (16  Geo.  3.  c.  30.)  a  return  that  the  record  is  returned  to  the  ses- 
sions, and  thftt  a  copy  is  annexed  to  the  writ,  is  sufficient.     S  T.  R.  285. 

(d)  1.  So  no  cer/torart  lies  on  the  statute  30  Geo.  2.  c.  24.  against  obtaining  money,  &c. 
by  false  pretences,  for  by  s.  20.  it  is  expressly  taken  away.  Vide  Cowp.  24.  2  T.  R.  472.— 
2.  The  !^t|i  section i>f  this  slat,  that  ^^  no  eertiorari  shall  be  granted  to  remove  any  indict- 
ment, conviction,  or  other  proceedings  had  thereon,  in  pursuance  of  this  act,^^  refers  to  the 
whole  act.    2  T.  R.  472. 

{t)  1.  It  does  not  lie  to  remove  an  indictment  for  felony  from  the  general  sessions  of  oyer 
and  terminer  at  Hiclu^s  Hall,  without  consent  of  the  prosecutor.  Cowp.  283. — 2.  It  does 
Dol  lie  to  remove  a  conviction  bv  the  commi88ij>ners  of  excise  for  the  double  duties  on  beer 
under  the  12  Car.  2.  c.  24.  s,  33.  for  by  the  general  words  of  6  Geo.  I.  c.  21.  s.  22.  it  is  ta- 
ken away  in  all  cases  .of  forfeiture  under  the  excise  laws  previous  to  that  act.  Doug. 
549. — 3.  Bat  that  act  does  not  extend  to  take  away  the  eertiorari  in  cases  arising  under  sub- 
sequent acts,  as  in  t^e  case  of  a  conviction  by  justices  on  the  statute  of  II  Geo.  1.  c  30.  s. 
16.    Id.  553.  n. 

(/}  1.  Str.  583.  B.  R.  H.  369—2.  C^riioraH  granted  to  the  Old  galley,  to  remove  in- 
dictment for  forgery,  defendant  being  of  good  repute,  and  prosecution  on  slight  grounds.  Str. 
549 — 3.  Certtorciti  refused  io  a  colonel  indicted  for  perjury.  And  the  court  declared,  they 
must  make  no  distinction  of  persons,  and  that  they  cannot  grant  a  eertiorari  without  consent 
of  the  prosecutor.  Str.  717. — 4,  The  court  will  grant  eertiorari  to  remove  indictment  of 
perjury  from  the  Old  Bailey,  if  defendant  has  twice  paid  costs  for  not  going  on  to  trial,  the 
judges  being  gone.  Str.  1049 — 5.  Or,  if  prosecutor^s  attorney  is  ijinder-8herifrt>f  Middlesex, 
9Bid  attended  the  grand  jury  on  finding  the  bill*    Str.  1068* 
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the  oaths,  Sic.  for  thereby  the  conviction  would  be  made  ineffectual.     R.  1 

Sal.   145.  (g) 

Nor,  for  an  order  of  justices,  upon  which  an  appeal  lies,  before  an  appeal, 
or  the  time  for  an  appeal  elapsed.     1  Sal.  147. 

Yet  if  no  objection  is  made  till  the  return  filed,  it  will  be  too  late.  1  SaL 
147.  (h) 

So  it  shall  not  be  granted  regulariy,  after  a  conviction  upon  an  indictment, 
1>efore  judgment.     1  SaL  149.     Mod.  Ca.  17.  61.  (t) 

And  if  granted  before  conviction,  and  not  served  till  after,  or  jurj  sworn, 
it  shall  be  quashed.     Mod.  Ca.  61.  (A;) 

['^jSo  it  IS  not  Ubually  granted  to  remove  an  indictment  for  forgery,  per- 
jury, or  other  great  offence.     1  Sid.  54.  (/) 

Or  a  presentment  before  justices  in  eyre,  before  conviction.     I  Sid.  S96* 

Nor  to  a  new  jurif^diction  erected  by  statute,  which  has  a  final  authority  ; 
if  it  proceeds  according  to  the  statute.     1  Sid.  296. 

Nor  usually  to  a  county  palatine.     2  Bui.  158.  (m) 

So  it  shall  not  be  granted  to  remove  a  record  in  which  the  king  is  con- 
cerned, without  the  consent  of  the  attorney-general.  R.  Hard.  409.  Sti. 
295.  (n) 

And  it  seems  to  be  in  the  disoretion  of  the  court,  to  grant  it,  or  not*  Sti. 
126.211.  (o) 

(E)  WHEN  IT  SHALL  BE  A  SUPERSEDEAS. 
If  a  ttrtiorari  be  delivered  to  a  justice  of  peace,  or  other  justice  to  whom 

ijg)  1.  It  does  not  lie,  to  remove  a  poor^s  rate  itself.  Str.  933.  975.  2  T.  R.  235.— 
2.  Nor,  on  an  order  on  7  &  8  W.  3.  c.  29.  for  the  parish  at  large  to  repair  the  highways,  in 
aid  of  the  inship.  6  G.  2.  Str.  944.— >3.  Nor  to  remove  the  assessments  of  the  land  tax,  on 
account  of  the  public  inconvenience.  But  if  an  information  be  moved  for  a^inst  the  com- 
missioners of  the  land  tax,  the  court  will  admit  an  attested  copj  of  the  assessment  as  evi- 
dence,  instead  of  the  original.    2  T.  R.  235. 

(Ji)  1.  Nor  on  an  appointment  of  overseers,  after  an  appeal  lodged  till  the  sessions  have 
made  a  determination.  Sir.  991.^-2.  But  on  appointment  of  overseers  before  appeal,  ft  lies. 
Ibid.—- 3.  And  if  on  appeal  from  a  poor's  rate,  sessions  order  books  to  be  produced  at  an  ad- 
journed day,  certiorari  lies  to  remove  that  order,  notwithstanding  the  appeal.  Ibid — 4. 
To  the  quarter  sessions,  to  fetch  up  any  procscdin;;8  but  their  orders  ;  as  their  refusal  ^of  a 
certificate  of  the  loss  of  malt  burnt  after  duty  paid.     Str.  391. 

(r)  J.  Nor  after  appeal  to  the  sessions,  pending  such  appeal.     2  T.  R.  196. — ^2.  A  ver- 
dict cannot  be  removed  from  sessions,  before  judgment ;  and  certiorari^  if  granted,  shall  be 
quashed.      Str.   1227. 

(A;)  1.  The  court  quashed  a  certiorari,  which  was  issued  before,  but  not  served  until  after 
judgment  on  an  indictment  for  a  misdemeanor.  7T.  R.  373.-2.  After  judgment,  the  re* 
cord  can  be  removed  only  by  writ  of  error,  fbid.— 3.  Before  certiorari  issues  to  remove  or- 
der for  quaker^s  tithes,  it  ought  to  be  determined  whether  the  title  is  really  in  question  or 
not.  1  B.  M.  485.-4.  If  certiorari  has  issued,  and  the  return  filed,  yet,  if  it  appears  that 
the  tide  is  not  really  in  question,  the  court  will  order  it  to  be  superseded,  quia  improvide^ 
and  the  return  taken  ofi*  the  file.  Ibid. — 5.  So  if  it  issues,  where  it  is  taken  away  by 
act  of  parliament,  (though  order  of  sessions  refers  it  to  the  court  by  consent  of  parties,)  «tf- 
yersedeas  quia  improvide,     4  Burr.  2522. 

(/)  If  an  attorney  is  indicted  at  the  assizes  for  a  forgery,  in  altering  a  fault  in  a  writ  ander 
seal,  the  court  will  not  grant  certiorari,     Str.  877.  1202. 

(m)  1.  It  cannot  be  sued  out  as  of  course,  and  without  laying  a  special  ground  before  the 
court,  to  remove  proceedings  in  an  action  in  the  courts  of  the  counties  palatine.  Dong.  749. 
— 2.   Nor  to  remove  such  proceedings  in  the  courts  of  great  sessions  of  Wales.    Id.  751.  n. 

(n)  It  lies  not  to  remove  ejectment  from  mayor^s  court,  but  hak,  corp.  and  plaintiff  de- 
clares de  noro.     In  replevin  it  lies,  and  parties  do  not  begin  denovo.     Barnes,  42l« 

(o)  And  wbere  an  appeal  lies,  the  court  will  not  grant  a  certiorari^  if  the  objection  be  not 
to  the  jurisdiction  but  to  the  merits,  although  it  be  oUierwis^  competent  for  them  to  grant  ic 
Doug.  553. 

[♦340] 


Procedendo.  319 

it  is  directed,  it  shall  be  a  supersedeas^  and  every  proceeding  afterwards  is  a 
contempt.     R.  Yel.  32.     1  Sal.  148.  {p) 

And  every  proceeding  afterwards  is  void*  Per  Keble*  Attorney-Gener- 
al, Cont.  6  H.  7.. 16.     R.  Mar.  27. 

And  error  lies  for  it.     R.  1  SaL  148. 

If  it  be  delivered  to  one  justice  only,  it  shall  be  a  supersedeas  to  all*  Yel. 
82. 

Though  the  party  does  not  sue  for  a  removal  of  the  record.     Yel.  32. 

Though  the  indictment  be  after  the  teste  of  the  certiorari.  Yel.  32.  R. 
1  Sal.  149. 

So  if  several  are  indicted,  and  one  of  them  only  brings  a  certiorari^  it  shall 
be  a  stmersedeas  to  all  of  them.     Dub.  Mar.  112. 

So  if  one  only  tenders  a  surety  according  to  the  statute,  and  the  others  re- 
ittse.     R.  Mar.  27. 

So  a  certiorari  shall  be  a  supersedeas  to  the  justices,  though  delivered  af- 
ter the  return  passed.     Yel.  32.     R.  Dy.  245. 

When  a  certiorari  is  granted,  the  par^  may  have  a  supersedeas  out  of 
chancery  to  the  sheriff.     F.  N.  B.  237.  E. 

[*]Sotbe  justices  of  peace  ought  to  award  a  supersedeas  to  the  sheriff  ea? 
•fficio.     Qu.  F.  N.  B.  237.  E. 

(F)  WHEN  NOT. 

But  a  certiorari  will  not  be  a  supersedeas^  if  no  sureties  are  found,  whetik 
required  by  statute.     Mod.  Ca.  33.  43. 

Or  if  die  party  does  not  try  the  indictment  afterwards,  according  to  the 
condition  of  the  recognizance  given.     Mod.  Ca.  43. 

So  a  certiorari  delivered  after  the  jury  are  impannelled,  and  sworn,  will 
not  be  a  siiptrsedeas  to  the  taking  of  the  verdict.     R.  1  Sal.  144. 

Or  after  a  warrant  for  execution  executed  by  distress,'  the  officer  may 
proceed  in  the  executioq.     R.  1  Sal.  147. 

So  after  a  certiorari  for  an  inquisition  for  a  forcible  detainer,  if  there  be  a 
new  forcible  detainer,  the  justices  may  record  the  force,  though  they  can- 
not make  restitution.     1  Sal.  151.  * 

So  a  certiorari  in  chancery  to  remove  the  tenor  of  a  record,  will  be  no 
supersedeas.     Semb.  Skin.  419. 

(G)  PROCEDENDO. 

After  a  certiorari  returned  and  filed  in  B.  R.  no  procedendo  goes.  Mod. 
Ca.  33.  43.  Semb.  1  Sal.  1 45. — D.  cont.  where  the  cause  suggested  for 
the  certiorari  appears  false.     1  Sal.  144.  {q) 

(p)  A  certiorari  remores  all  proceedings  of  the  nature  described  therein,  which  have  taken 
place  between  (he  teste  and  ret nnif  though  the  proceedings  originated  after  the  teste.     I 
Kaet.  298.     And  all  proceedings  subsequent  to  notice  of  the  certiorari  given  to  the  oiCcer  to 
irbooi,  &c.  sitting  in  his  judicial  capacity,  are  void.  Ibid. 

C9)  1.  If  defendant  is  convicted  on  confession,  and  then  prosecute  or  brings  certiorari^  de* 
fendant  shall  have  procedendo.  2  B.  M.  749.-2.  [f  an  indictment  for  felony  has  been 
removed  into  B.  R.  from  an  inferior  court,  in  order  to  issue  process  of  outlawry  upon  it,  and 
ttie  party  accused  come  In,  B.  R.  will  award  a  procedendo  to  carry  the  record  back.  5  T. 
R-  4'?8.— 3.  If  a  defendant,  who  has  been  convicted  on  an  indictment  in  an  inferior  court, 
Fcinove  the  record  by  eertioran  into  B.  R.  between  verdict  and  judgment,  with  a  view  of 
making  objections  to  the  indictment  in  arrest  of  judgment,  the  ccurt  will  send  the  record 
back  by  procedendo^  witiiout  going  into  the  objoctio.  s  to  the  indictment.  2  Ld.  Rd.  937, 
O  T.  R,  145,-^.  If  the  party  wish  to  take  the  opinion  of  the  court  on  the  sufficiency  of  the 
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(H  1.)  SUPERSEDEAS  TO  PROCESS. 

So  after  a  supersedeas  to  any  process,  all  subsequent  proceedings  are  vqi  J. 

As  after  an  habeas  corpora  juratorum,  if  a  supersedeas  be  delivered  lo  the 
sherifi;  for  staying  tbe  return  of  the  writ,  and  he  afterwards  return  it  at 
the  assizes,  and  the  trial  is  had,  and  judgment  upon  it ;  it  will  be  error.  R« 
3  Cro,  43. 

[*](H  2.)  When  it  shall  be  granted. 

A  supersedeas  to  process  shall  be  granted,  when  the  party  finds  surety  to 
appear,  and  answer  to  the  law  :  as,  in  term,  it  shall  be  granted  out  of  C.  B. 
to  a  capias  or  exigent,  upon  surety  taken  by  the  sheriff  for  his  appearance  at 
the  day.     F.  N.  B.  236.  A. 

So  it  shall  be  granted  in  the  vacation  out  of  chancery,  upon  surety  found 
there,  or  to  the  sheriff.     F.  N.  B.  236.  A.     Vide  in  Chancery,  (4  Q.) 

If  die  sheriff,  &c.  do  not  cease  upon  a  supersedeas  delivered  to  him,  an 
alias,  pluries^  and  attachment  go  against  him.  F.  N.  B.  236.  C.  239.  A* 
240.  B. 

But  a  supersedeas,  in  respect  of  privilege  to  be  sued  in  another  court, 
shall  not  be  allowed,  after  he  has  acknowledged  the  jurisdiction  of  the 
court :  as,  after  an  imparlance.     R.  9  Ed.  4.  53.  b. 

Nor  a  supersedeas  to  an  exigent  quia  irnprovide  ;  for  that  recites  an  ap» 
pearance.     R.  Dy.  33.  b. 

Certiorari  bill.     Vide  Chancery,  (2  O  1 .) 

CESSAVIT^ 

(A)  WHEN  IT  LIES* 

By  the  st.  of  Glocester,  6  Ed.  1.  4.  if  a  man  lease  land  to  farm,  or  to  find 
estovers,  &c.  to  a  fourth  part  of  the  value,  and  he  who  holds  the  land  lets  it 
lie  fresh,  so  that  a  distress  cannot  t>e  found  for  two  years  :  after  the  two 
years  the  less6r  may  have  an  action  to  demand  the  land  in  demesne,  by  a 
writ  which  he  shall  have  out  of  chancery :  and  if,  before  judgmei»t,  the  ar- 
rearages and  damages  are  rendered,  and  surety  found  to  render  thereafter, 
he  shall  retain  his  land,  &c. 

This  was  the  first  statute  which  gave  a  cessavit*     2  Inst.  295« 

By  thest.  W.  2.  13  fid.  1.  21.  concordatum  est  eodem  modo,  si  quisdtit" 
neat  domino  suo  servitiUm  debitum,  et  consuetum per  biennium. 

A  writ  of  cessavit  lies  in  the />er,  ctW,  and  j^o^f.     Vide  F.  N.  B.  208.  H. 

indictment,  be  should  remore  the  record  hj  writ  of  error  after  judj^ment  below*    Ibid. — 

5.  If  after  a  proeedenda  to  carry  back  a  cause  to  an  inferior  coart,  the  plaintiff  recorer  and 
then  sue  out  a  teire  fatitu  against  the  bail  below^  and  they  remove  the  proceeding  as^tneC 
them  iato  B«  R.  by  habetu  corput,  the  court  will  award  a  procedendo  in  the  suit  against  the 
bail.  6  T,  R.  365. — 6.  A  cause  was  removed  from  an  inferior  court  by  an  hahetu  corpta 
€vm  causa,  to  which  a  return  was  made,  stating  a  custom  under  which  the  defendant  was 
sued  and  arrested  ;.  error  was  suggested  on  the  face  of  the  proceedings  below  ;  tbe  court  of 

6.  R.  will  not  stay  the  procedendo  merely  on  that  ground,  but  will  leave  tbe  defendant  to  hie 
writ  of  error.  Fitz.  57.  6  T.  R.  760. — 7.  When  certiorari  is  filed  there  must  be  a  motion 
io  take  it  off  the  file,  previous  to  motion  for  procedendo,  4  B.  M.  2456»-^&.  And  it  may  be 
superseded  quia  irnprovide  cmanatU,     1  Bv^*  48^^,  489. 

[*342] 
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CESSION. 

(Vide  EsGLisE,  N  1.) 

f  CESTUY  QUE  TRUST* 

I  Vide  Chancekt,  (4  S.  3,  4.-4  W  32.) 

CESTUY  QUE  USE. 

Vide  UsESj  (I). 

CHAIRMAJJ  of  a  Committee. 

Vide  Parliament,  (E  7.) 

[•3CHAL.LENGE. 

(A)  TRIAL  PY  JURY. 

(A  1.)  The  antiquity  of  it.  p.  343, 
(A  2.)  The  number  of  jurors,  p.  348- 
(A  3.)  The  qualification,  p.  343. 
(A  4.)  Who  are  exempted,  p.  343. 

(6)  CHALLENGE  TO  THE  ARRAY,  p.  344. 
(C)  CHALLENGE  TO  THE  POLLS- 

(C  L)  Peremptory,  p.  344. 
(C  2-)  For  cause,  p.  345* 

(A)  TRIAL  BY  JURY. 
(A  L)  The  antiquity  of  it. — ^Vide  Enquest 

Trial  by  a  jury  was  before  the  conquest. 

(A  2.)  The  number  of  jurors* 

The  usual  number  of  jurors  is  12,  for  the  trial  of  a  cause* 

But  in  an  attaint,  except  where  the  issue  is  upon  a  collateral  point,  ther^ 
oufiht  to  be  24.     2  Rol.  673. 1.  50. 

In  a  grand  assise  16.  viz.  4  knights  and  12  others;  so  20,  or  12  only« 
2Rol.  674.  I.  5. 

In  inquest^  of  office  (here  may  be  more,  or  less  than  12.  As  in  an  inquiry 
of  waste.     R.  2  Rol.  673.  1.  53l    Cro.  Car.  414.     F.  N.  B.  107.  C. 

I  It  seems,  that  a  trial  by  1 3  juror»  is  void,  it  being  a  departure  from  the- 
ancient  mode  of  trial.     Whitehurst  r.  Davis,  2  Hayw.  1 1 3.  | 

(A3.)  The  qualification. 

Jurors  must  heprobi  el  lesaUs  homines.     Vide  post  (C  2.) 
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By  the  st.  articuH  super  chartas,  28  Ed.  1. 9.  the  sheriff  shall  put  in  juries 
such  as  be  next  neighbours,  the  most  sufficient  and  least  suspicious,  on  pain 
of  double  damages. 

And  by  the  st.  34  Ed.  3.  4.  the  next  people  not  suspected,  nor  procured. 
{  It  is  an  indispensible  qualification  of  jurors  that  they  be  freeholders  ; 
and  if  it  be  discovered  after  verdict,  that  one  of  the  jurors  is  not  a  freeholder, 
the  judgment  will  be  arrested.     State  v.  Babcock,  1  Conn.  Rep.  401.  } 

(A  4.)  Who  are  exempted. 

But  by  the  st.  West.  2.13  Ed.  1 .  38,  senes  ultra  70  annosj  perpetuo  Ian- 
gnidij  vel  tempore  summonitionis  infirmij  vel  in  pairia  non  comtnorantesj  non 
ponantur  in  juratisj  aut  ussisis* 

And  if  these  are  returned,  though  it  is  not  a  cause  of  challenge,  they  may 
have  an  action  against  the  sheriff,  without  notice  of  the  age,  sickness,  F^jor 
uon-commorancy  ;  but  it  is  more  usual  to  have  a  writ  de  non  ponendis  in 
asstsis.     2  Inst.  447.     Reg.  179.  b. 

And  if  the  sheriff  does  not  obey,  an  attachment.     Reg.  181.  a.  (r) 

(B)  CHALLENGE  TO  THE  ARRAY. 

There  may  be  a  challenge  to  the  array,  if  there  be  a  default,  or  partiality 
in  the  sheriff,     Co.  L.  1 56. 

It  will  be  a  principal  challenge,  if  the  sheriff  docs  not  return  a  knight  upon 
the  panel,  where  a  peer  appears  upon  the  record  to  be  plaintiff,  or  defen- 
dant.    Co.  L.  156.     2  Rol.  636.  1.  53.     2  Mod.  182. 

Though  others  join  with  the  peer  in  the  action.     Co.  L.  1 5Q.  {$) 

So,  if  the  sheriff  does  not  return  a  knight  upon  the  panel  in  an  attaint. 
Co.  L.  156. 

For  more  concerning  challenge  to  the  array,  principal  and  for  favour. 
Vide  Co.  L.  156,  &c.  (/) 
^ -  -  ■■ 

(r)  1.  So,  peers  of  Uie  realm  shall  not  be  swoni  on  juries.  F.  N.  B.  166.  a. — S.  So,  per- 
sons privileged  by  charters  of  exemption,  shall  not  be  returned,  and  the  affirmative  acts  of 
parliament  relative  to  jurors  and  juries  shall  not  be  construed  to  lake  away  such  privilege, 
boug.  191. -.^S.  Yet  by  st.  5  H.  3.  c.  14.  they  nvho  have  charters  of  exemption  from  being 
impanneUed  in  juries,  &r.  shall  nevertheless  be  sworn  where  justice  cannot  be  administered 
without  them,  saving  their  liberty  at  other  times.— 4.  So,  clergymen  as  such  are  exempted, 
yet  if  they  have  lay- fees  they  may  be  impannelled  on  account  of  them,  unless  they  be  in 
the  service  of  the  king,  or  of  some  bishop.  F.  N.  B.  166.  b.  Dougl.  190. — 5.  So,  coroncra, 
Terderors,  foresters,  and  other  officers  of  the  forest  Id.  167.  a.  Doug.  190. — 6.  So  officers  of 
the  army.  Doug.  190.— 7.  So,  tenants  in  ancient  demesne  shall  not  bo  bound  to  servo  on  jtt-  ' 
nes  out  of  their  own  manor.  ibid.-r-8.  So  physicians  are  exempted.  3  Bl.  Com.  364.-9. 
Bo,  by  St.  32.  H.  8.  c.  42.  members  of  the  united  company  of  surgeons  and  barbers;  but 
•ince  the  separation  of  these  by  st.  18  G.  S.  c.  18.  the  barbers  seem  not  entitled  to  this  privi* 
lege.-— 10.  So  barristers,  attomies,  and  other  officers  of  the  courts  are  exempted.  3  Bl.  Com. 
964. — 11.  Officers  on.  the  cheque-roll,  as  gentlemen  pensioners,  &c.  have  an  ancient  privi* 
lege,  not  to  be  sworn  on  juries.  B.  R.  H.  202.— •{  12.  Butquakers  are  not  exempted  or  dis* 
qnaltted  from  serving  as  grand- jurors.  Commonwealth  r.  Smith,  9  Mass.  Rep.  107.  S> 

(«)  1.  A  knight  need  not  be  returned  on  the  panel  in  ejectment,  on  the  demise  of  a  peer. 
Str.  1023 — 2.  By  st.  24  G.  2.  c.  18.  challenge  to  the*  panel,  for  want  of  a  knight,  when  a 
peer  is  party,  is  taken  away. 

(J)  1.  After  entering  into  the  common  rale  for  a  special  jury,  if  one  of  the  parties  strikes 
out  huadredorsf  and  at  the  trial  challenges  the  array  for  want  of  hundredors  ;  it  is  a  contempt, 
and  atUchment  shall  issue.  Ld.  Kay.  1364.  Str.  593.— -2.  But  if  the  defendant  in  an  inlor- 
mation  obtain  rule  for  special  jury,  though  prosecutor  takes  the  renire  to  the  sheriCf,  the  do- 
Ibndant  may  challenge  the  array,  if  the  sheriff  has  an  interest  in  the  cause,  and  it  shall  not  be 
contempt.  Str.  1000 — 3.  'i'he  party  to  whom  the  sheriff  is  related  cannot  challenge  the  ar- 
ray for  that  reason.  Semb.  But  if  he  does,  and  there  is  a  demurrer  trutanter  to  that  cbal- 
lence,  and  before  it  is  determined,  the  other  party,  for  the  sake  of  expedition,  mores  to  quash 


Challenge  to  ike  polls.  Sl^ 

(C)  CHALLENGE  TO  THE  POLLS. 
(C  L)  Peremptory. 

f n  high  treason,  the  defendant  by  the  common  law,  and'  now  by  the  at.  1 
&  2  Ph.  &  M.  10.  (which  repeals  the  st.  33  H.  8.  23.  to  the  contrary) 
r*Jmay  challenge  35  of  the  jury  peremptorily,  without  cause  shewn.  Co, 
L. 156.  b. 

Though  he  be  outlawed  for  treason,  and  the  issue  be  upon  a  collateral 
point.     Co.  L.  157.  b. 

So^  if  he  at  first  challenge  for  cause,  and  the  juror  be  tried  and  found  indif<* 
ferent  he  may  afterwards  challenge  peremptorily.     Co.  L.  158.  a. 

So  in  petit  treason,  or  felony,  by  the  common  law  he  might  challenge  35, 
which  is  now  restrained  by  the  st.  22  H.  8.  to  20,  without  cause  shewn. 
Co.  L.  156. 

I  Vide  State  r.  Gayner,  Cam.  &  Nor.  305.  S.  B.  2  Hayw.  140.  } 

So,  in  an  appeal.     Bendl.  PI.  77.     Mo.  12. 

So  the  king  by  the  common  law  might  challenge  without  cause  shewn, 
when  he  pleased ;  but  he  is  now  restrained  by  the  st.  33  Edw.  1*  Ord.  d^ 
In.     Co.  L.  1 56.  b. 

And  therefore,  if  he  challenge  without  cause,  and  others  sufficient  do  Hot 
appear,  he  may  shew  his  cause  of  challenge.     R.  Ray.  473, 4.  (u) 

(C  2.)  For  cause. 

Challenge  for  cause  is  principal,  or  to  the  favor. 

A  principal  challenge  is,  first,  in  respect  to  his  dignity,  that  he  is  a  peer. 
Co.  L.  156.  b. 

And  if  the  party  do  not  challenge  him,  the  peer  may  challenge  himself. 
Co.  L.  156.  b. 

Sdly,  Propter  defectum,  that  he  is  a  villein,  or  an  infant.  Co.  L.  156.  b. 
157.  a.     2  Rol.  657.  1.  10. 

That  he  is  an  alien.     Co.  L.  156.  b. 

{  But  where  a  valid  ground  of  objection  against  a  juror,  exists,  as  that 
be  is  an  i^lien,  and  the  defendant  neglects  to  avoid  himself  of  it,  before  he  is 
sworn,  it  is  too  late,  after  trial  and  conviction,  to  make  it  a  ground  for  a  new 
trial.  State'  v.  Quarrel,  2  Bay,  1 50.  Vide  Hollingsworth  v.  Duane,  4  Dal* 
353.     Queen  v.  Hepburne,  7  Cranch,  290. 


the  arraj,  the  coart  will  do  it  without  the  consent  of  the  party  challenging.  Andr.  86. 
104  .—4.  In  an  action  on  a  bye  law,  that  none  but  freemen  shall  keep  in  a  city,  it  is  good 
challeoge  that  the  sheriff  is  a  freeman.  3  B.  M.  1847 — 5.  It  is  a  good  caase  of 
<Aa:ienee  if  the  jury  is  returned  by  an  under-sheriff,  who  is  attorney  in  the  cause.  Cowp. 
I  u. /6.  Out  it  is  not  a  sufficient  ground  of  cballensce  to  the  array,  that  the  clerk  who  is- 
sued the  jury  warrant,  is  a  party  to  the  suit  on  trial.  Hart  v,  Tallmadge,  2  Day,  381 — 7.  But 
in  an  action  qui  iam  under  the  statute  for  preventing  usury,  which  gives  one  moiety  of  the 
penalty  to  the  poor  of  the  town  where  the  offence  is  committed,  it  is  good  cause  of  challenge 
to  the  array,  that  the  jury  are  inhabitants  of  such  town.  They  must  be  omni  exeepitme  ma- 
jores.  Wood  v.  Stoddard,  2  Johns.  Rep.  194 — 8.  So  if  the  sheriff  who  is  a  party  in  a  cause 
serves  the  vfnirt^  it  is  a  good  ground  of  challenge.  Woods  r.  Rowan,  5  Johns.  Rep.  133.^-* 
9,  A  challenge  lies  to  the  array,  for  any  partiality  or  default  in  the  officer  in  selecting  and 
arraying  the  jury.  Gardner  v.  Turner,  9  Johns.  Rep.  360 — 10.  If  a  constable,  who  is  attorney 
of  the  plaintiff,  serves  the  vewrt  it  is  good  cause  of  challenge  to  the  array.  Walkins  v.  Wea- 
rer, 10  J<Ans.  Rep.  107.  }-  ^  .^  X   ^    x^.    - 

(tt)  On  an  issue  on  a  collateral  point,  to  reverse  an  outlawry,  or  avoid  an  act  of  attamder, 
er  on  any  inquest  of  office,  the  prisoner  has  no  petemptory  challenge.  %  Hale,  267.  t78« 
1  Lev.  62.    9tr.  824,    Foster,  40.  r»34Sl 
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So  where  one  of  the  petit  jury,  was  of  the  number  of  the  grand  jury  wlw 
found  the  bill  of  indictment.     State  v.  O'Driscoll,  2  Bay,  153.  } 

But  by  the  st.  27  Ed.  3.  8.  an  inquest  taken  before  the  mayor  of  the  sta- 
ple, if  the  parties  be  strangers,  shall  be  tried  by  strangers  ;  if  denizens,  6y 
denizens  ;  if  one  party  be  denizen  the  other  alien,  one  half  of  the  inquest 
shall  be  denizens,  the  other  aliens.     Vide  Alien,  (C  8.) 

So,  by  the  st.  28  Ed.  3.  13.  in  all  inquests  before  the  mayor  of  the  staple 
or  other  justice  between  merchants  or  others,  though  the  king  be  party,  if 
there  be  so  many  aliens  or  denizens  in  the  place  where  the  trial  is,  not  par- 
ties to  the  matter  ;  if  there  are  not  so  many  aliens,  so  many  as  are  there, 
the  rest  denizens,  good  men,  and  not  suspicious  to  either  party.  Confirmed 
by  the  st.  9  H.  6.  29. 

And  therefore,  an  alien  plaintiff  or  defendant  may  pray  a  venire  per  me- 
dtelatem  lingua^  except  in  a  trial  for  high  treason. .   R.  Dy.  144.  b. 

So  an  Qxecutor  or  administrator  of^an  alien,  though  he  himself  be  indigenOy 
Dy.  28.  a.  in  marg. 

And  if  a  full  inquest  does  not  appear,  the  tale  shall  be^er  medielaUm  /m- 
guce.     R.  Poph.  36.     Dy.  28.  a.  in  marg. 

Yet  if  an  alien  be  joined  in  a  suit  with  an  Englishman,  or  sue  as  execur 
tor,  or  administrator  to  such  an  one,  he  shall  not  have  a  venire  per  rnedietatem 
linguce.     Mo.  557.     Cro.  El.  275.     Dy.  28.  a. 

And  if  he  does  not  pray  such  a  venire,  a  challenge  for  default  of  aliens  it 
not  allowed.     Vide  Dy.  28,  144.  b, 

[*]So  iC  the  alien  does  not  pray  it,  the  other  party  may,  bqt  he  need  not. 
Py.  28.  a.  144, 

So  if  they  are  returned  upon  the  venire  as  aliens,  they  cannot  be  chal- 
lenged, though  they  are  not  so,     Dy.  28.  a.  in  marg. 

And  a  trial  per  rnedietatem  lingucB,  where  it  ought  not  to  be,  is  not  good, 
though  by  consent ;  for  that  shall  not  alter  the  law.     Dy.  28.  a.  in  marg. 

Nor  by  the  st.  West.  2.  13  Ed.  1.  38.  ponantur  in  assissis  vel  juratis  licet 
in  propria  coinitatu  qui  20$.  per  miniim  non  haheant,  nee  extra  camilatu  qui 
40s. 

By  the  st.  de  non  ponendis  in  assissis^  21  Ed.  1.  the  sheriff  shall  not  put 
in  recognizances  that  pass  out  of  the  county,  any  who  have  not  1 00;.  per 
ftnnum.  And  in  the  county*none  shall  be  impannelled  to  serve  before  the 
king^s  justices  on  inquests,  juries,  or  other  recognizances,  who  have  not  40;. 
per  annum  ;  save  that  in  eyre,  cities,  boroughs,  or  towns,  whece  juries  pass 
on  matters  touching  the  said  cities,  &c,  it  shall  be  done  as  before. 

By  the  st.  2  H.  5.  3,  st.  2.  no  person  shall  be  admitted  in  any  inquest  od 
a  trial  of  the  d^^ath  of  a  man,  or  in  a  plea  real  or  personal,  where  the  debt  or 
damages  arc  laid  to  40  merks,  if  he  have  not  lands  or  tenements  of.40;.  per 
annum  above  reprizes,  so  it  be  challenged,  &c.     Vide  35  H.  8.  Q. 

Nor,  by  the  st.  27  El.  6.  if  he  have  not  freehold  of  4/.  per  annum,  unless 
in  Wales,  cities,  or  towns,  &c. 

Nor,  by  the  st.  4  ^  5  W.  &  M.  24.  (continued  by  7  &  8  W.  3.  32.  1  Ann. 
13.  10  Ann.  14,  &  9  Geo.  8.)  if  he  have  not  10/,  per  annum  in  his  own 
name,  or  in  trust  in  England,  and  Gl.  per  annum  in  ^Vales  in  the  same  coun- 
ty, freehold,  copyliold,  or  ancient  demesne  in  fee,  tail,  or  for  life  of  himself 
wsome  otlKjr,  in  issues  tried  before  the  fustices  in  B.  R.  C.  B.  exchequer, 
assise,  nisi  prius,  oyer  and  terminer,  gnal  dolivcrv,  or  general  quarter  ses- 
nions  of  the  pca^e,  &c,  •  <?  i 
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Provided,  that  the  tales  need  have  but  5L  per  annum,  and  in  Wales  3/^ 
aod  in  cities,  boroughs,  and  towns  corporate,  as  formerly  used  (x). 

And  any  not  haring  so,  roaj  be  challenged,  and  on  his  oath  discharged. 

Jurors  since  the  st.  2  H.  5.  3*  must  have  40^,  per  annum  freehold  out  of 
ancient  demesne^     Co.  L.  1 56.  b.     9  H.  7  1  •  b. 

And  it  is  sufficient,  if  they  have  it  as  cestui  que  use.     Co.  Lit.  272.  a.  b. 

[^]If  the  debt  and  damages  together  amount  to  40  merks,  it  is  within  the 
\         St.  2  H.  5.  3.  for  it  is  in  equal  mischief.     R.  9  H»  5.  4.  b.     Vide  Co,  L» 
972.  a. 

So  in  an  avowry,  where  the  issue  was  hors  dt  sonfee^  though  the  damages 
are  not  40*.  R.  per  Just^de  B.  R.  &  C.  B.  9  H.  7.  1.  b.  16  H.  7.  14.  b. 
10  H.  6.  8.  a. 

loan  action  upon  the  st.  8  H.  6.     10  H.  7.  14.  a. 

8o  by  the  st.  8  H.  6.  9.  none  shall  be  upon  inquests  to  try  a  forcible  entry^ 
or  detainer  before  justices  of  peace,  unless  be  hath  40^.  per  annum. 

^OT^  by  the  st.  15  H.  6.  5.  to  try  an  attaint  on  a  verdict  to  40/.  valu^ 
wbo  hath  not  20/.  Or  by  the  st.  23  H.  8.  3.  20  merks  per  annum,  or  on  a 
verdict  to  a  less  value^  who  hath  not  5  merks  per  annum,  or  100/«  in  goods, 
except  in  cities,  or  boroughs,  &c. 

Nor,  by  thest.  1  R.  3.  4.  upon  an  inquest  in  the  sheriff's  turn,  or  by  the 
st.  19  H*  7.  13.  to  try  riots  or  routs  before  justices  of  peace,  unless  he  hath 
9Qs.  per  annum  freehold,  or. 265.  Zi*  per  annum  copvhold. 

Mor,  by  thest.  1 1  H.  7.  21.  upon  a  jury  in  any  of  the  courts  in  London^ 
except  he  hath  lands  or  goods  to  the  value  of  40  merks,  or  of  1 00  merks  if 
Ae  suit  be  for  la^nds,  or  for  a  debt  and  damages  to  40  meiks  value,  or  more* 

But  where  the  debt  and  damages  do  not  amount  to  40  merks,  be  shall  not 
be  challenged,  if  he  has  any  freehold.  Co.  L.  166,  7.  Q.  Whether  he 
most  not  have  20^.  per  annum.     2  H.  7.  1 3*.  b. 

So  before  the  st.  2  H.  5.  3.  in  personal  actions,  where  land  was  not  de- 
manded, it  wasno  challenge,  that  a  juror  had  no  freehold  ;  for  the  st.  W.  2. 
28.  was  made  for  the  ease  of  jurors  of  small  estate  only.  1 7  Ass.  1 5.  Vide 
Ray.  486.     Semb.  10  H.  7.  14.  a. 

So  in  an  information  in  the  nature  of  a  quo  warranto^  it  is  no  challenge, 
that  a  juror  has  not  a  freehold  ;  for  it  is  out  of  2  H.  5.  3.  which  provides 
for  a  plea  between  party  and  party  only.^  R.  per  4  J.  in  B.  R.  to  whom  3 
J.  in  C.  B.  ace-    but  a  bill  of  exceptions  was  filed  for  it.     Ray.  486. 

So  the  exception  for  cities,  &c.  in  the  stat.  1 5  H.  6.  5.  extends  to  cities, 
&c.  which  are  counties.     R.  12  Ed.  4.  13.  a. 

So  by  the  st.  11  H.  7.  21.  in  an  attaint  in  London,  the  challenge  shall 
not  be  for  want  of  sufficiency  of  lands  or  goods  in  the  jury  impannelled,  the 
jary  being  to  be  returned,  by  each  alderman  four,  each  in  substance  worth 


(j-)  1.  And  by  »t.  3  G.  2.  c.  25.  a.  19.  the  sheriffs  of  the  city  of  London  for  the  time  be- 
Sd^,  fthall  not  return  any  person  to  try  any  issue  Joined  in  B.  R.,  C.  B.,  or  Ezcheqacr,  or  td 
serve  on  any  jury  at  the  sessions  of  oyer  and  terminer,  i^ol  delivery,  or  sessions  of  the  peace 
for  the  city  of  London,  who  shall  not  be  a  householder  within  the  city,  and  have  lands, 
tenements,  or  personal  estate  to  the  value  of  ICK)/.,  and  the  same  matter  being  alleged  as  cause 
of  challenge^  and  so  found,  shall  be  admitted  as  a  principal  challenge,  and  the  person  chal- 
lenged shall  be  examined  on  oath  of  the  truth  of  the  said  matter.— •?•  And  by  s.  SO.  sheriffs  or 
otk«r  officers  to  whom  the  return  of  jurors  belongs  for  any  county,  city,  or  place  respectively, 
shall  not  return  any  person  to  serve  on  a  jury  for  the  trial  of  a  capital  offence,  who  at  the  time 
of  sa<^  return  would  not  be  qualified  in  such  respective  county,  city,  or  place,  to  serve  as  a  ju- 
ror in  ctvtl  causes  for  that  purpose  ;  and  the  same  matter  being  taken  as  cause  of  challenge, 
flhall  be  admitted  as  a  principal  challenge  and  the  person  challenged  shall  be  examined  <m 
IR^th  of  the  truth  of  ihis  said  matter. 
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100/.  or  more.     So  by  the  st.  37  H*  8.  5.  if  each  juror  be  worth  400  marks 
in  goods. 

So  in  a  jury  for  a  trial  for  hi^  treason,  a  challenge  fot*  defect  of  freehold 
is  not  allowed  in  London  ;  for  freehold  was  not  required  by  the  common 
law,  and  though  the  st.  2  H.  5.  3.  requires  40^.  per  annum  in  an  inquest  for 
the  death  of  a  man  (which  seems  to  be  intended  in  all  capital  cases),  yet  by 
the  St.  1  &  2  Ph.  &  M.  the  trial  in  high  treason  was  reduced  to  the  common 
law.     R.  per  4  J.  in  Lord  RussePs  Case.  3  Trials,  138. 

But  by  tiie  st.  7  W.  3.  3.  the  trial  ought  to  be  by  a  jury  of  fireeholders*  (y) 

[*]So  by  the  st.  4  Geo.  2.  7.  in  Middlesex,  leaseholders  having  50/.  per 
annum  above  ground  rents,  or  other  reservations^  shall  be  obliged  to  serve 
on  juries,  when  summoned^  (z) 

{  It  is  a  good  cause  of  challenge  to  a  juror,  in  the  trial  of  a  real  action, 
that  he  id  interested  in  a  similar  question ;  but  if  the  party  neglects  to 
take  the  objection  before  the  trial,  and  to  put  the  juror  on  the  voir  dire,, 
Ae  exception  comes  too  late  after  the  trial.  Jefiriea  v.  Randall,  14  Mass. 
Rep.  S05. 

It  is  a  good  cause  of  challenge  to  a  juror,  that  he  has  previously  given  his 
opinion  on  the  question  in  controversy.  Blake  v.  Millspaugh,  1  Johns. 
Rep.  316. 

But  where  a  juror  summoned  in  a  cause,  had  said,  "  that  if  the  reports  of 
the  neighbours  were  correct,  the  defendant  was  wrong  and  the  phintiff  was 
right,'^  ne  was  permitted  to  be  swoni  and  impannelled.  Durell  v,  Mosher, 
6  Johns.  Rep.  347.  2d  edit.  \ 

For  more  concerning  challenge  to  the  polls,  principal  and  for  fiivonr, 
VideCo.  L.  156.  b.  &c. 

CHAMBERLAIN. 

High  chamberlain.     Vide  Officer,  (E  7.) 
Chamberlain  of  Chester.     Vide  Franchises,  (D  5.) 
Chamberlains  of  the  exchequer.     Vide  Courts,  (U  11.) 
Chamberlain  of  London.     Vide  London,  (I.) 

CHAMPERTY. 

Vide  Maintenance,  (A  2,  3.) 

CHANCELLOR. 

Chancellor.  Vide  Chancery,  (B  1.)— Justices,  (K  8.) — ^Pabwa- 
ment,  (L  32.) — Visitor,  (A  2.) 

Chancellor  op  the  exchequer.     Vide  Courtb,  (D  9.) 

CHANCE-MEDLEY. 

Vide  Justices,  (M  19.) 


(y)  If  a  juryman  ia  treaMm,  brou^t  to  the  book,  wys  he  has  no  freehold  in  the  countT  hii 
shall  be  sworn  upon  a  voire  dirt  to  that  matter,  and  if  he  answew,  he  has  none,  he  shall  ^mm± 
aside.     Foster,  7,  7  »  ««•  •«» 

(*)  1.  So  by  St.  3  G.  2.  c.  25.  s.  18.  any  leaMholder  for  the  term  of  500  yean  absolate  or 
for  any  term  determmable  on  life  or  Uves,  of  the  clear  yearly  yaloe  of  201.  per  anavim  oV«t 
and  above  the  rent  reserved,  U  qualified  to  serve  on  juries— 2.  **  That  ajarorisafr^eniaiu^ 
iL^r^^^^'a  b'^M^IM?  *"*  "*  ^^^^^  ®"  *  byelaw,  that  none  bat  freemen  shall  kmep  ^biop 
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[»]CHANCERY. 

(A)  THE  ANTIQUITY  OF  THE  CHANCERY, 

(A  1.)  As  to  the  court  of  pleas,  p.  365. 
(A  2.)  ^  to  the  conrt  of  equity,  p.  365. 
(A  3.)  It  cannot  be  now  erected,  p.  365. 
(A  4.)  Where  held.  p.  372. 
(A  5.)  Usage  and  practice  of.  p.  375}. 

(B)  OFFICERS  OF  THE  CHANCERY. 


(Bl. 
(B2. 
(B3. 
(B4. 
(B5. 
(B6. 
(B7. 
(B8. 
(B9. 


Lord  chancellor,  p.  372. 
His  oath.  p.  374. 
And  duty.  p.  375. 
Master  of  the  rolls,  p.  376. 
Masters  of  chancery,  p.  378. 
The  register,  p.  384. 
The  six  clerks,  p.  385. 
Warden  of  the  fleet,  p.  388. 
Other  officers,  p.  388. 


I 

I 


(C)  THE  JURISDICTION  OF  THE  CHANCERY, 

(C  1.)  Ordinary,  according  to  the  common  law.  p.  389. 
(C  2.)  Extraordinary  jurisdiction. — Court  of  equity,  p. 
391. 

(D)  PROCESS. 

(D  1.)  Subp€Bna.  p.  383. 

(D  2.)  L^etter  to  a  peer.  p.  401 . 

(D  3.)  Attachment,  p.  401. 

(D  4.)  Attachment  with  proclamation,  p.  408. 

(D  5.)  Commission  of  rebellion,  p.  409. 

(D  6.)  Serjeant  at  arms.  p.  410. 

(D  7.)  Sequestration,  p.  412. 

(D  8.)  Injunction. — The  force  of  it.  p.  415. 

(D  9.)  For  staying  proceedings  at  common  law.  p.  417. 

(D  10.)  For  cause  of  privilege,  p.  423. 

(D  11.)  For  staying  waste,  p.  423. 

[*](D  12.)  For  restraining  other  acts.  p.  424. 
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(D  13.)  For  quieting  possession,  p.  435. 
(D  14.)  For  staying  printing,  &c.  p.  426* 

(E)  BILL  IN  CHANCERY. 

(£  1.)  When  it  shall  be  filed,  p.  426. 

(£  2.)  The  matter  of  the  bill. — ^Must  have  proper  pari- 
ties, &c.  p.  427. 

(F)  BILL  OF  REVIVOR,  p.  433. 

(G)  BILL  OF  REVIEW,  p.  435. 
(H  (DEMURRER. 

(H  1.)  When  it  lies,  and  when  not.  p.  437. 
(H  2.)  How  put  into  court,  &c.  p<  442. 

(I)  PLEA. 

(I  1.)  What  h  a  good  plea,  and  what  not.  p.  444. 
(I  2.)  How  put  into  coiu*t,  &c.  p.  450. 

(K)  ANSWER. 

(K  1.)  When  it  shall  be  filed,  p.  452. 
(K  2.)  How  it  shall  be  made.  p.  453. 
(K  3.)  Answer  by  commission,  p.  455. 

(L)  EXCEPTIONS. 

(L  1.)  When  delivered,  &c.  p.  456. 

(M)  CAUSE  HEARD  UPON  BILL  AND  ANSWER,  p.  459. 

(N)  REPLICATION,  p.  460. 

(O)  REJOINDER,  p.  461.  { 

(P)  EXAMINATION  OF  WITNESSES. 


(PI. 
(P2. 
(P3. 
(P4. 
(P5. 
(P6. 
(P7. 
(P8. 


By  the  examiner,  p.  462. 

By  commission,  p.  462. 

Commission  ex  parte,  p.  464. 

New  Commission,  p.  465. 

Interrogatories,  p.  465. 

The  manner  of  examination,  p.  466. 

What  witnesses  shall  be  examined,  p.  467. 

Depositions,  p.  468. 


r 
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{Q)  PUBLICATION,  p,  469. 

(R)  EXAMINATION  in  perpetuam  ret  memoriam.  p.  471. 
(S)  CAUSE  SET  DOWN  FOR  HEARING,  p.  473.  > 
[*J(T)  HEARING  OF  THE  CAUSE. 

(T  1.)  When  the  defendant  does  not  appear,  p.  473. 
(T  2.)  When  the  plaintiff  does  not  appear,  p.  474. 
(T  3.)  When  there  are  not  parties,  p.  474. 
(T  4.)  What  evidence  shall  be  admitted  upon  the  heat- 
i  ing. — ^Depositions  in  the  same,  or  a  cross  cawse. 

p.  475. 

(T  5.)  In  another  cause,  p.  478. 

(T  6.)  The  defendant's  answer,  p.  479. 

(T  7.)  Deeds,  p.  479. 

(V)  INTERLOCUTORY  ORDERS,  p.  481. 
(W  1.)  REFERENCE  TO  A  MASTER,  p.  482. 

(W  2.)  Report,  p.  482. 

(W  3.)  Exceptions  to  the  report,  p.  483. 

(W  4.)  Final  reference,  p.  485. 

(X)  TRIAL  BY  COMMON  LAW.  p.  485. 
(Yl.)  DECREE,  p.  486. 

I  (Y  2.)  Who  are  bound  by  a  decree,  p.  488. 

(Y  3.)  Who  not.  p.  488. 
i  (Y  4.)  Execution  of  a  decree,  p.  489. 

<  (Y  5.)  Rehearing,  p.  490. 

I  (Y  6.)  Decree  enforced  by  an  original  bill.  p.  491 . 

I  (Y7.)  Or  avoided,  p.  492. 

i       (Z)  ACCIDENT,  p.  492. 

I 

(2  A)  ACCOUNT. 

(2  A  1.)  When  it  shall  be  decreed*  p.  493., 

(2  A  2.)  When  not.  p.  495. 

(2  A  3.)  Account  stated,  p.  497. 

[(2  A  4.)  The  manner  of  the  account,  p.  499.] 

(2  A  4.)  What  allowance  an  accountant  shall  have,  and 

what  not.  p.  499. 
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(2  A  5.)  For  what  he  shall  notbe  charged,  p.  601. 

(2  A  6.)  For  what  he  shall  be  charged,  p.  602. 

(2  A  7.)  When  bound  by  an  account  with  another,  p. 

503. 
(2  A  8.)  When  not.  p.  603. 

(2  B)  ADMINISTRATOR. 

(2  B  1 .)  When  he  shall  have  relief,  p.  504. 

(2  fi  2.)  When  there  shall  be  Felief  against  him.  p.  604. 

[^3  C)  AGREEMENT. 

(2  C  1.)  When  decreed.— Upon  articles  for  the  assur- 
ance of  lands,  p.  505. 

(2  C  2.)  Against  whom  it  shall  be  decreed,  p.  607. 

(2  C  3.)  WTien  upon  a  parol  agreement,  and  when  not. 

p.  608. 

(2  C  4.)  Since  the  st.  29.  Car.  2.  3.  p.  610. 

(2  C  6.)  Decreed,  though  not  equal,  p.  613. 

(2  C  6.)  Though  founded  upon  mistake,  p.  613. 

(2  C  7.)  Though  the  consideration  was  remote,  p.  513. 

(2  C  8.)  But  an  agreement  shall  not  be  decreed. — If 

made  without  a  consideration,  p.  614. 

(2  C  9.)  If  it  be  unreasonable,  p.  614. 

(2  C  10.)  Or  void  in  law.  p.  515. 

(2  C  11.)  Or  discharged  adlerwards.  p.  615. 

(2  C  12.)  Or  obtained  indirectly,  p.  616. 

(2  C  13.)  Or  made  without  proper  parties,  p.  516. 

(2  C  14.)  Or  not  mutual,  p.  517. 

(2  C  16.)  So  failure  ot  one  party  excuses  the  other,  p. 

617. 

(2  C  16.)  Specific  performance  in  the  discretion  of  the 

court,  p.  617. 

(2  C  17.)  In  what  manner  an  agreement  shall  be  de- 
creed to  be  executed,  p.  519, 

(2  D)  ALIMONY. 

(2D  1.)  When  it  shall  be  decreed,  p.  521. 

(2  D  2.)  When  not.  p.  622. 

(2  D  8.)  When  in  the  ecclesiastical  court,  p.  622. 

(2  E)  APPORTIONMENT,  p.  523, 
[*352] 
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(2  F)  APPOINTMENT. 

(3  F  1.)  What  sufficient  to  charge  land.  p.  5J23. 

(2  F  3.)  What  appointment  to  the  person  is  sufficient. 

p.  521. 

(2  F  3.)  When  it  shall  be  defeated,  p.  525. 

(2  G)  ASSETS. 

(2  G  1.)  What  shall  be.  p.  526. 
(2  G  2.)  What  not.  p.  530. 
(2  G  3.)  Bill  for  discovery  of  assets,  p.  531. 
(2  G  4.)  If  the  assets  are  exhausted  by  a  debt  upon  se- 
curity, shaH  come  in  aid.  p.  532. 

[*](2  H)  ASSIGNMENT ;   WHAT   SHALL   BE  A  GOOD  ONE.  f. 

533. 

(2  I)  AVERAGE,  p.  535. 

(2  K)  AWARD. 

(2  K  1.)  When  it  shall  be  confirmed,  p.  537. 

(2  K  2.)  When  it  shall  be  avoided.— If  it  be  unreason- 

able.  p.  538. 
(2  K  3.)  Or  made  without  assent  of  parties,  p.  538. 

^2  K  4.)  If  made  only  for  part.  p.  539. 
(2  K  5.)  If  it  be  repugnant,  p.  539. 
(2  K  6.)  If  made  by  corruption  or  partiality,  p.  539. 

(2  L)  BANKRUPTS.     [Vide  in  tit.  Bankrupt.] 

(2  L  1.)  When  chancery  aids.  p.  540.- 
(2  L  2.)  When  not.  p.  541. 

(2  M)  BARON  AND  FEME. 

(2  M  1.)  Suit  by  them.  p.  541. 

(2  M  2.)  Suit  against  them.  p.  542. 

(2  M  3.)  What  they  shall  be  compelled  to  do.  p.  642. 

(2  M  4.)  What  not.  p.  543. 

(2  M  5.)  Act  of  the  husband,  when  it  binds  the  wife.  p. 

543. 
(2  M  6.)  When  not.  p.  544. 
(2  M  7.)  When  the  husband  shall  be  bound  by  the  act 

of  the  wife.  p.  545. 
(2  M  8.)  When  not.  p.  546. 


33«  CHANCERY. 

(2  M  9.)  Trust  for  a  wife ;  when  it  enures  to  the  hus- 
band, p.  547. 

(2  M  10.)  When  the  husband  shall  be  aided  for  the  por- 
tion of  his  wife.  p.  649. 

(2  M  11.)  When  the' wife  shall  be  aided  against  the  act 

of  her  husband,  p.  549. 

(2  M  1^.)  Provision  for  a  wife.— How  expounded,  p. 

651. 

(2  M  13.)  When  barred,  p.  553. 

(2  M  14.)  Disposition  by  a  wife.  p.  554. 

(2  M  15.)  When  the  husband  is  in  exile,  p.  655. 

(2  M  16.)  When  the  covenant  of  an  husband  and  wife 

shall  be  enforced,  though  void.  p.  556. 

<a  N)  CHARITABLE  USES. 

(2  N  1.)  Relief  by  original  biU-  p.  555. 

(2  N  2.)  Though  the  gift  be  void  by  law.  p.  556. 

[*](2  N  3.)  Where  the  land,  &c.  given  is  improved,  p. 

557. 
(2  N  4.)  How  charitable  uses  shall  be  decreed. — ^Ac- 
cording to  the  intent  of  the  donor,  p.  558. 

(2  N  5.)  Circumstances  shall  be  regulated,  p.  559. 
(2  N  6. )  Where  the  usa  may  be  improved,  p.  559, 
(2  N  7.)  The  improvement  of  the  estate  dibtributed, 

p.  560. 

(2  0  1.)  CERTIORARI  BILL.  p.  660. 

(2  O  2.)  Bill  by  way  of  appeal,  p.  561. 
(2  P)  COMMON,  p.  561. 
(2  Q)  CONDITION. 

(2  Q  L)  How  construed,  p.  562. 

(2  Q  2.)  Breach  of  a  condition. — ^When  aided,  if  the  in- 
tent be  performed,  p.  562. 

(2  Q  3.)  When  it  shall  be  relieved,  p.  563. 
(2  Q  4.)  If  a  compensation  can  be  made.  p.  663. 
(2  Q  5.)  If  the  breach  was  procured  by  fraud,  p.  564. 
(2  Q  6.)  If  the  condition  was  in  terrorem.  p.  564. 
(2  Q  7.)  If  it  was  broken  only  in  circumstances ;  or  be- 
came impossible  by  the  act  of  God.  p.  566. 
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(3  Q  8.)  When  it  shall  not  be  relieved. — ^Where  the  con- 
dition is  precedent,  p.  567. 

(SS  Q  9.)  Where  recompence  cannot  be  made.  p.  568. 

(2  Q  10.)  If  the  relief  is  not  prayed  in  convenient  time. 

p.  568. 

(2  R)  CONFIRMATION,  p.  568^ 
(2  S)  CONTRIBUTION,  p.  568. 
(2  T)  CONVEYANCE. 

(2  T  1.)  When  aided — ^When  there  is  a  mistake  in  a 

deed,  p*  569. 

(2  T  2.)  When  part  of  the  land  is  omitted  in  the  deed. 

p.  569. 

(2  T  3-)  When  more  is  inserted  than  was  intended. 

p«  509- 

(2  T  4)  When  the  conveyance  is  lost.  p.  570- 

(2  T  5.)  When  the  conveyance  is  defective,  p.  670. 

(2T6.)  Or  mistaken,  p.  570. 

(2  T  7.)  If  it  IS  aided,  it  shall  be  in  the  same  plight,  as 

it  would  have  been,  if  it  had  been  right  m 
initio*  p.  571. 

(2  T  8.)  When  a  conveyance  shall  not  be  aided.  p«  571. 

[*](2  T  9)  If  it  be  voluntary/  p.  571. 

(2  T  10*)  Or  against  him,  who  has  an  estate  upon  good 

consideration,  p.  572. 

(2  T  11-)  When  a  conveyance  shall  be  avoided-  p.  572. 

(2T  12* )  When  riot. — ^Though  made  upon  a  false  sug- 
gestion, p.  574. 

(2  T  13*)  Though  it  becomes  unreasonable  by  matter 

ex  post  facto,  p.  574- 

(2  T  14-)  When  a  surprise  or  a  small  mistake  is  alleged* 

p.  575. 

(2  T  16.)  After  a  long  acquiescence-  p.  575. 

(2  T  16.)  At  the  request  of  him  who  has  only  a  volun- 
tary conveyance-  p-  575. 

(2  V)  COPYHOLD,  p.  575, 

(2  W)  COSTS ;   WHEN  THEY   SHALL  BE   GIVEN,  AND  WHEN 
NOT.  p.  580. 

(2  X)  COVENANT. 

(2  X  1)  When  it  shall  be  performed,  p.  586. 
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(2  X  2  >  When  not.  p.  587. 

(2  X  3-)  When  it  shaD  be  avoided. — If  there  was  anm* 

take-  p*  587. 

(^  X  4.)  If  it  was  kitended  for  a  special  purpose,  p*  588. 

(2X5.)  If  it  was  satisfied  bj  collateral  matter-  p.  688. 

(2  X  6-)  When  there  is  a  remedy  upon  a  covenant  in 

equity,  p-  588» 

(2  Y)  CUSTOM,  p.  589. 

(2  Z)  DEBT.    WHAT  MAKES  A  MAN  A  DEBTOR  IN  EQUITY. 

p.  589. 

(3  A)  DEVISE. 

(3  A  !•)  When  it  shall  be  decreed,  though  void  by  law. 

p.  680. 

(3  A  2.)  When  chancery  does  not  reUeve  ;  and  when  a 

devise  may  be   explained  by  witnesses,  vid. 
(T4.)p-591. 

(3  A  3.)  How  it  shaD  be  construed. — Devise  for  pay- 
ment of  debts  and  legacies*  p.  598* 

(3  A  4*)  In  what  order  they  shall  be  paid.  p.  598. 

(3  A  5-)  The  surplus  shall  be  to  the  heir-  p-  600. 

[(3  A  6.)  When  the  land  shall  be  sold — ^Vide  post,  (4 

H5.)}p-600. 

(3  A  7.)  Who  shall  sell.  p.  602- 

(3  A  8.)  How  expounded,  where  the  words  are  ambi- 
guous* p*  603* 

n(3  B)  DISCOVERY. 

(3  B  I.)  When  a  bill  lies  for  a  discovery,  p-  607. 
(3  B  2.)  When  not-  p.  609. 

(3  C)  DISMES;  WHEN  TITHES  SHALL  BE  DECREED  IN  CHAN- 
CERY.  p.  611. 

(3  D)  DISTRIBUTION  OP  INTESTATES  ESTATE. 

(3  D  1.)  By  the  st.  22  &  23  Car.  2.  p.  613- 

(3  D  2.)  Who  shall  be  excluded  from  a  share  upon  a 

distribution*  p-  613. 

(3  D  3)  By  custom,  p.  614- 

(3  E)  DOWER. 

(3  E  1.)  Wife  favoured  by  equity,  p,  614- 

•"J 
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(3  F)  EQUITY 

(3  F  1. 

(3.F  «. 
(8F3. 

(3F4. 
(3F6. 
(S  F  6. 

(3F7. 
(3F8. 
(3F9- 
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Dower,  when  aided  and  when  not.  p.  616« 
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Reli^  when  allowed  in  equity — In  cases  of 
fraud,  accidei^  and  trust,  p.  618. 

Where  the  transaction  is  done  malajide.  p.  619. 

When   not« — If  a  man  wiU    not  do    equity. 

p.  eao* 

If  his  actions  are  wrongfiil.  p.  621. 

Though  a  man's  expectation  is  frus^ated.  p.  622. 

Nor  when  a  reasonable  benefit  has  accrued  to 
another  by  law-  p.  622* 

Not  against  a  statute,  p-  622. 

0)r  a  maxim  at  law*  p.  623- 

Not  where  the  plaintiff  has  the  same  relief  b j 
law.  p.  623« 


(3  G)  EXECUTOR. 

(3  G  1.)  Stands  in  the  place  of  the  testator,  p.  626. 

(3  6  2«)  What  things  he  is  compellaUe  to  do  in  Equity. 

p.  626. 

(3  G  3*)  How  he  shall  pay  legacies* — When  a  legatee 

shall  refund  and  wb^n  not.  p.  629. 

(3  G  4.)  What  is  an  assent  to  a  legacy  ;  Vide  Admini- 
stration. (C  5,  &c.  p.  630.) 

(3  G  5.)  When  he  shall  take  as  a  legatee*  p.  630. 

(3  G  6.)  What  payment  will  be  safe. — By  direction  of 

the  court,  p.  631. 

(3  G  7.)  When  he  shall  be  a  residuary  legatee,  p.  631. 

[*](3G8.)  What    relief  an    executor  shall    have  in 

equity,  p.  635. 

(3  G  9.)  What  not  p.  636. 

(-3  H)  EXCHANGE,  p.  636. 
(3  I)  FAIT. 

(31  1.)  When  a  discovery  shall  be  enforced,  p.  636* 
(312.)  When  a  deed  shall  be  aided  or  avoided-  p.  637* 
(3  I  3.)  When  a  deed  shall  be  produced,  p.  637. 

(3  K)  FINES,  p.  638. 

(3  L)  FORFEITURE ;  WHEN  IT  SHALL  BE  AIDED,  AND  WHEN 

NOT.  p.  638. 
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(3  Q)  IDIOT,  p.  657. 
(S  R)  INFANT. 

(3  R  1.)  How  he  shaU  sue.  p.  689. 

(3  R  2.)  How  he  shaUbe  sued,  p  659. 

(3  R  3.)  What  things  he  shall  be  decreed  to  do  during 

his  infancy. — To  perl'orm  a  trust,  p.  660. 
(3  R  4.)  To  do  his  duty.  p.  661. 
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(3  R  5.) 'Or  a  thing  for  his  advantage,  p.  661. 
■  (3  R  6.)  Maintenance  of  infants,  p.  662. 

*        (3  S)  INTEREST  FOR  MONEY. 

(3  S  1.)  At  what  time  it  commences^  p.  663. 
(3  S  2.)  No  interest  beyond  the  penalty,  p.  665. 
^  (3  S  3.)  Nor  interest  upon  interest,  p.  665. 

(3  S  4.)  When  interest  shall  not  be  allowed,  p.  666. 
(3  S  5.)  When  it  shall  be  allowed,  p.  667. 

(3  S  6.)  When  a  payment  shall  be  intended  for  interest; 

p.  670. 

(3  T)  INTERPLEADER;  (BILL  OP),  p. 670. 
(3  V)  JOINT-TENANTS. 

(3  V  I.)  Who  shall  jom  in  a  suit.  p.  671. 

(3  V  2.)  Who  shall  be  joined,  p.  671. 

(3  V  3.)  Who  shall  take  jointly,  p.  671. 

(3  V  4.)  Who,  as  tenants  in  common,  p.  672. 

(3  V  5.)  What  ^vill  make  a  severance  of  the  jointure. 

p.  673. 

(3  V  6.)  What  remedy  one  joint-tenant,  &c.  shall  have 

against  his  companion,  p.  674. 

(3  V  7.)  When  the  act  of  one  binds  his  companion. 

p.  674. 

(3  V  8.)  What  not.  p.  675. 

(3  V  9.)  When  an  act  by  one  of  them  binds  him  after 

he  survives,  p.  675. 

(3  W)  JUDGMENT,  p.  675. 

(3  X)  JURISDICTION ;  WHEN  CHANCERY  SHALL  HAVE  IT  IN 

CASES  OUT  OF  THE  KINGDOM,  &c.  p.  676. 

JURY.  p.  676. 
(3  Y)  LEGACY. 

(3  Y  L)  When  words  in  a  will  are  expounded  other:* 

wise  than  they  are  in  a  deed.  p.  678. 

[*](3  Y  2.)  A  devisee  shall  have  tl^e  same  advantage 

as  an  heir.  p.  678. 

(3  Y  3.)  How  a  legacy  shall  be  recovered  in  equity. 

p.  679. 

(3  Y  4.)  What  shall  be  a  legacy,  p.  679. 

(3  Y  5.)  Of  what  thing  void.  p.  680. 
Vol.  U.  43  ['959] 
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(3  Y^  6-)  How  a  legacy  shall  be  paid.  p.  680. 

(3  Y  If)  How  a  devise  shall  be  construed,  p.  682. 

(3  Y  8.)  When  a  devise  gives  a  present  interest,  p.  692* 

(3  Y  9.)  When  a  legacy  carries  interest,  p.  696. 

(3  Y  10.)  When  construed  cumulative^  see  infra  (4  P.) 

p.  697. 
(3  Y  11.)  When  not.  p.  700. 

(8  Y  12.)  When  a  legacy  shall  be  controlled  by  a  sub- 
sequent clause,  or  provision,  and  when  not. 
p.  702. 
(3  Y  13.)  When  a  legacy  shall  be  lapsed,  p.  702. 
(3  Y  14.)  When  not.  p.  703. 
(3  Y  16.)  When  it  merges  in  the  land.  p.  705. 
(3  Y  16.)  When  it  shall  have  relation  to  the  time  of 

making  the  will.  p.  706. 
(3  Y  17.)  Or,  to  the  death  of  Ae  testator,  p.  707. 
(3  Y  18.)  When  legatees  shall  abate,  p.  707. 
(3  Y  19.)  When  not.  p.  709. 

(3  Z)  MARRIAGE  SETTLEMENT. 

(3  Z  1.)  When  it  shall  be  enforced,  p.  710. 
(3  Z  2.)  When  not.  p.  712. 
(3  Z  3.)  To  what  charges  subject,  p.  714. 
(3  Z  4.)  Provision  f<w  portions,  p.  714. 

(3  Z  5.)  Restraint  of  marriage. — ^When   the  husband 

shall  make  a  setuement    for  the  portion, 
p.  720. 

(3  Z  6.)  When  not.  p.  721. 

(3  Z  7.)  When  the  ivife  shall  lose  her  portion,  p.  722. 

(3  Z  8.)    When  marriage   brocage  shall  be  avoided, 

p.  723. 

(3  Z  9.)  What  shall  be  done  if  the  marriage  is  void  or 

disappointed,  p.  724. 

(3  Z  10.)  Or,  the  portion  is  not  all  paid.p.  724, 

(3  Z  11.)  When  a  marriage  settlement  shall  pursue  the 

articles  strictly,  p.  725. 

(3  Z  12.)  When  it  shall  pursue  the  mtent  of  the  strti- 

cles.  p.  725. 

r*](4  A)  MORTGAGE. 

(4  A  1.)  The  nature  of  it.  p.  726. 

(4  A  2.)  What;  shall  be  said  to  be  a  mortgage,  p.  7StG. 
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(4  A  3-)  What  not.  p.  747. 

(4  A  4.)  Who  may  redeem,  p.  728. 

(4  A  5.)  At  what  time.  p.  730. 

(4  A  6.)  Upon  what  terms  one  may  redeem,  p.  731. 

(4  A  7.)  When  a  mortgage   shall  not  be  redeemed. 

p-  735. 

(4  A  8.)  Assignment  of  a  mortgage,  p.  735. 

(4  A  9.)  A  mortgage  belongs  to  the  executor,  or  ad« 

ministrator  of  the  mortgagee,  p.  736. 
(4  A  10.)  Prior  incumbrance,  p.  737. 
(4  A  11.)  Foreclosure  of  a  mortgage,  p.  741. 
(4  A  12.)  When  it  shall  be  annulled,  p.  743. 

(4  B)  NE  EXEAT  REGNUM.  p.  743, 

(4  C)  NOTICE. 

(4  C  1.)  How  regarded,  p.  745. 

(4  C  2.)  What  shall  be  notice,  p.  746. 

(4  C  3.)  Lis  pendens ;  when  it  shall  be  notice,  p.  747. 

(4  C  4.)  When  not.  p.  748. 

(4  C  5.)  When  notice  to  one  affects  another,  p.  748. 

(4  C  6.)  When  not.  p.  749, 

(4  C  7.)  When  notice  does  not  prejudice,  p.  749. 

(4  D)  OBLIGATION. 

(4  D  1.)  Shall  be  cancelled. — ^Being  satisfied,  p.  750. 

(4  D  2.)  After  forfeiture,  p.  750. 

(4  D  3.)  Or,  relieved  against. — 'If  the  obligation  bo 

obtained  by  fraud,  p.  751. 

(4  D  4.)  If  the  consideration  be  not  performed,  p.  752, 

(4  D  5.)  If  the  consideration  be  illegal,  p.  752. 

(4  D  6.)  Obligation  by  surety,  p.  754. 

(4  D  7.)  If  there  was  no  consideration  for  it.  p.  755. 

(4  D  8.)  If  there  would  be  a  double  charge  by  the  obli- 
gation, p.  755. 

(4  D  9.)  If  there  be  an  artful  use  of  strict  words,  p.  755; 

(4  D  10.)  So  the  obligor  shall  be  relieved. — ^Where 

the  condition  by  accident  becomes  unreason- 
able, p.  756. 

(4  D  11.)  Or  is  satisfied  by  other  means,  p.  756. 

(4  D  12.)  If  the  obligation  was  given  by  contrivance*  or 

by  force,  or  terror,  p.  757. 
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[*](4  D  13.)  So  the  obligee  shall  be  relieved.— If  the 

obligation  be  lost.  p.  757. 
(4  D  14.)  If  the  performance  was  not  effectual,  p.  757. 

(4  D  15.)  But  the  obligee  shall  not  be  relieved. — If  the 

obligor  wag  a  surety,  &c.  and  not  chargea- 
ble by  law.  p.  758. 

(4  D  16.)  Nor  shall  he  be  relieved  beyond  the  penalty 

of  the  obligation,  p.  758. 

(4  D  17.)  An  obligation  shall  be  delivered  up. — If  it  be 

not  sued  within  a  reasonable  time.  p.  759. 

(4  D  18.)  If  the  obligee  refuses  to  perform  his  part. 

p.  759. 

(4  D  19.)  When  there  shall  be  no  relief  upon  an  ob- 
ligation.— If  the  penalty  does  not  appear 
excessive,  p.  760. 

(4  D  20.)  If  there  was  no  real  satisfaction,  p.  760. 

(4  D  21.)  If  it  w^.s  premium  pudoris.  p.  760. 

(4  D  22.)  If  it  was  voluntarily  given,  without  imposi- 
tion, or  surprise,  p.  762. 

(4  E)  PARTITION,  p.  762. 

(4  F)  PAYMENT  ;  WHAT  SHALL  BE.  p.  763. 

(4  G)  PERPETUITY. 

(4  G  1.)  In  chattels  personal,  p.  764. 

(4  G  2.)  In  chattels  real.  p.  767. 
^  (4  G  3.)  In  an  estate  of  inheritance,  p.  76Q. 

(4  G  4.)  Or  freehold,  p.  770. 

(4  G  5.)  A  term  that  attends  an  inheritance,  p.  770. 
(4  H)  POWER. 

(4  H  1.)  When  aided;  though  not  pursued.— If  it  be 

for  payment  of  debts,  p.  771. 
(4  H  2.)  For  provision  for  younger  children,  p.  771. 
(4  H  3.)  For  the  aid  of  a  purchaser,  p.  772. 

(4  H  4.)  If  it  be  not  pursued  by  reason  of  fraud,   or 

accident,  p.  772. 

(4  H  5.)  When  the  execution  of  a  power  shall  be  made 

by  the  court,  p.  772. 

(4  H  6.)  When  a  defective  execution  shall  be  aided. 

p.  773. 

(4  H  7.)  When  it  shall  not  be  aided.— If  the  intent  of 

the  power  is  not  pursued,  p.  774. 
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(4  H  8.)  Nor,  where  it  was  not  the  party's  purpose  to 

execute  his  power,  p.  775. 

[*](4  H  9*)  If  the  power  was  created  by  a  voluntary 

settlement,  and  executed  voluntarily,  p.  775, 

(4  I)  PURCHASE. 

(4  1  1.)  What  shall  be  a  purchase,  p.  776. 

(4  I  2.)  Who  shall  be  a  purchaser,  p.  777. 

(4  I  3.)  When  a  purchaser  shall  be  relieved  against 

incumbrances,  p.  777. 

(4  I  4.)  When  not.  p.  778. 

(4  I  5.)  When  a  purchaser  may  take  in  prior  incum- 
brances, p.  779. 

(4  I  6.)  When  he  ought  to  discharge  prior  incumbran- 
ces out  of  the  purchase  money,  p.  779. 

(4  I  7.)  Incumbrances  are  to  be  discharged  in  propor- 
tion, p.  780. 

(4  18.)  The  purchaser  of  a  reversion  shall  not  contro- 
vert the  title  of  the  particular  estate,  p.  780. 

(4  I  9.)  What  estates  are  within  the  consideration  of  a 

purchase,  p.  780. 

(4  I  10.)  What  not.  p.  780. 

(4  I  11.)  Purchaser  without  notice,  p.  781. 

(4  K)  RECOVERY,  COMMON. 

(4  K  1.)  Of  what  effect  it  is  in  equity,  p.  781. 

(4  K  2.)  When  a  defect  of  it  shall  be  aided,  p.  781. 

(4  L)  RELEASE. 

(4  L  1.)  When  it  shall  be  avoided. — If  it  be  obtained 

by  fraud,  p.  781. 

(4  L  2.)  Or  extends  beyond  the  intent,  p.  782. 

(4  L  3.)  Or  obtained  with   intent  to   defeat  a  prior 

agreement,  p.  782. 
(4  L  4.)  When  it  shall  not  be  avoided,  p.  782. 

0  M)  RESTITUTION,  p.  783. 

(4  N)  RENT,  [AND  ANNUITY.] 

(4  N  1 .)  When  recovered  in  equity,  though  there  is  no 

remedy  by  law.  p.  783. 

(4  N  2.)  Or,  the  remedy  by  law  is  not  sufficient,  p.  784. 

(4  N  3.)  When  it  shall  not  be  recovered  in  equity. 

p.  784. 

(4  N  4.)  Against  an  assignee,  p.  785, 

[*363} 


849  CHANCERY. 

(4  N  5.)  When  apportioned  in  equity,  p.  785. 

(4  N  6.)  When  an  extinguishment  prevented,  p.  786. 

[*](4  N  7.)  When  a  stranger  shall  be  aided  against  a 

distress  for  rent.  p.  786. 

(4  N  8*)  When  rent  or  other  charge  upon  land  shall  be 

extinguished,  p,  786, 

(4  N  9.)  Whep  not.  p.  786, 

(4  O)  REVOCATION. 

(4  O  1.)  When  good,  though  all  circumstances  are.  not 

pursued,  p.  787. 

(4  O  2.)  Where  prevented  by  fraud*  p.  787, 

(4  O  3.)  Or  accident,  p,  787. 

(4  O  4.)  Or  necessity,  p.  787. 

(4  O  5.)  Or  default  of  the  party,  p.  787, 

(4  O  6,)  Defective  execution  of  a  power  of  revocation 

aided,  p.  787. 

(4  O  7.)  When  not  good. — ^In  aid  of  a  voluntary  settle* 

inent.  p.  788. 

(4  O  8.)  Who  may  make  a  revocation,  p.  788, 

(4  P)  SATISFACTION.     See  supra.  (3  Y  10.)  789, 

(4  Q)  SUPERSEDEAS ;  WHEN  GRANTED  BY  CHANCERY,  p.  790^ 

(4  R)  SUPPLICAVIT.  p,  791, 

(4  S)  TENANT  IN  TAIL. 

(4  S  1.)  When  his  estate  is  bound  by  his  agreement, 

p.  791.  . 

(4  S  2.)  When  his  defective  conveyance  shall  be  aided* 

p,  792. 

(4  S  3.)  Cestuique  trust  in  tail,  p,  792. 

(4  S  4.)  How  his  estate  shall  be  barred,  p.  792^ 

(4  T)  TAXES,  p.  793. 

( I  V)  TRIAL  BY  COMMON  LAW ;   WHEN  IT   SHALL  BE   DI-, 

RECTED,  p.  794. 

(4  W)  TRUST. 

(4  W  1.)  The  nature  of  it-  p.  795. 

•  4  W  2.)  Trust  of  land,  what  shall  be. — ^Express,  p.  796. 

(4  W  3.)  ImpUed,  p,  796. 

(4  W  4.)  What  not,  p.  798. 

(4  W  5.)  Trust  of  goods,  what  shall  be.  p,  800, 
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I  (4  W  6.)  Assignment  of  a  trust,  p.  802. 

I  (4  W  7.)  Removal  of  a  trustee,  p.  802. 

[*](4  W  8.)  Security  required  of  him.  p.  803- 

(4  W  9.)  Trust,  how  it  shall  be  executed. — ^Pursuant  to 

the  intent,  p.  803. 

(4  W  10.)  When  money  shall  be  decreed  in  specie. 
I  p.  803. 

j  (4  W  11.)  When,  at  the  discretion  of  the  trustee,  p.  805. 

i  (4  W  12.)  When  equity  with  a  legal  interest  shall  be 

\  preferred  to  mere  equity,  p.  806. 

(4  W  13.)  Trust,  how  it  shall  be  decreed. — ^According 

to  the  intent  of  the  maker,  p.  806. 

(4  W  14.)  Trust  for  payment  of  debts,  p.  809. 

(4  W  15.)  A  trust  shall  be  decreed  to  him,  who  would 

take,  if  the  settlement  were  completed,  p.  81 1  • 

(4  W  16.)  So  money  for  a  purchase  may  be  decreed  in 

specie,  p-  811* 

(4  W  17.)  Trust  decreed  notwithstanding  the  statute  of 

limitations*  p.  812* 

(4  W  18.)  Though  the  time  to  perform  it  be  elapsed. 

p.  812. 

(4  W  19-)  Trust  of  a  term  for  years. — How  it  may  be 

limited,  p.  813* 

(4  W  20.)  How  it  cannot*  p.  815. 

.    (4  W  21.)  What  estate  or  interest  the  grantee  of  a  term 

takes*  p.  816* 

(4  W  22.)  Trust  to  attend  the  inheritance,  p.  817. 

(4  W  23.)  To  preserve  contingent  uses*  p.  818. 

(4  W  24.)  To  raise  portions*  p*  819- 

(4  W  25.)  Breach  of  trust ;  how  punished,  p.  819. 

(4  W  26.)  Though  the  breach  be  purged  as  to  a  stran- 
ger, p.  820. 

(4  W  27.)  Though  the  trust-estate  lies  out  of  the  juris- 
diction of  the  court,  p.  820. 

.  (4  W  28.)  Particeps  criminis.    Who  shall  be.  p.  821. 

(4  W  29.)  Who  not.  p.  822- 

(4  W  30.)  What  shall  be  a  breach  of  trust ;  if  the  trus- 
tee makes  a  private  advantage  to  himself, 
p.  823. 

(4  W  31.)  What  shall  not  be  a  breach  of  trust,  p.  824. 

(4  W  32.)  If  the  trustee  act  with  the  privity  of  the  ces- 

tuique  trust*  p>  825. 
^^  X)  WASTE,  p.  823. 
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[*J(A)  THE  ANTIQUITY  OF  THE  CHANCERY. 
(A  1.)  As  to  the  court  of  pleas. 

The  court  of  Chancery  (a)  is  an  original,  and  funclamental  court  (6),  as 
antient  as  the  kingdom  itself.     Per  Hob.  63.  (c) 

The  British  and  Saxon  kings  had  their  chancellors  and  courts  of  chance- 
ry. 4  Inst.  78.  Arg.  1  Ch.  R.  5.  Argument  on  jurisdiction  of  chancery. 
Wilsint  was  chancellor  to  Athelstan.     1  Ch.  R.  Arg.  5. 

The  first  authentic  mention  of  a  chancellor  was  anno  920,  temp.  Edw. 
senioris^  qui  fecit  urkeid  abhatum  Croiland  canceliarium  suum.  Seld.  OIT. 
Cane.  S.  1 .     1  Ch.  R.  Arg.  5.  (d) 

And  many  kings  of  the  Saxon  lineage  before  the  conquest  bad  their 
[*]chancellors.  Seld.  Off.  Cane.  S.  1.  4  Inst.  78. — As  Edmund,  Edred, 
(V)  Edgar,  Etheldred,  and  Alfred.     1  Ch.  R.  Arg.  5,  6. 


(a)  1.  Several  learned  men  consider,  that  the  chancery  had  its  name  originally  from  cer« 
tain  bars  laid  one  over  another  cross-wise  like  a  lattice,  wherewith  it  was  environed,  to 
keep  off  the  press  of  the  people,  and  not  to  hinder  the  view  of  those  officers  who  sat  therein ; 
such  grates  or  cross-bars  being  by  the  Latins  called  cancelli.  Dugd.  32*  Cambden.  Co* 
well.  Casiod.  ep.  6. 1.  11.  Pet.  Pythsus,  1.  2.  advers.  c.  12.  Harr.  1. — 2.  Others  hold,  that 
it  has  its  name  of  chancery,  cancellaria,  from  the  judge  who  presides  here,  the  lord  chan* 
cellor  or  cancellarius  ;  who,  sir  Edward  Coke  tells  us,  is  so  termed  a  cancellando,  from  can* 
celling  the  king*s  letters  patent  when  granted  contrary  to  law,  which  is  the  highest  point  of 
his  jurisdiction.  4  Inst.  88.  3  Com.  46. — 3.  But  the  office  and  name  of  chancellor  (how* 
ever  derived)  was  certainly  known  to  tho  courts  of  the  Roman  emperors  ;  where  it  original- 
ly seems  to  have  signified  a  chief  scribe  or  secretary,  who  was  afterwards  invested  with  se- 
veral judicial  powers,  and  a  general  superintendency  over  the  rest  of  the  officers  of  the 
prince.  From  the  Roman  empire  it  passed  to  the  Roman  church,  ever  emulous  of  imperial 
state  ;  and  hence  every  bishop  has  to  this  day  his  chancellor,  the  principal  judge  of  his  con* 
sistory.  And  when  the  modern  kingdoms  of  Europe  were  established  upon  tho  ruins  of  tho 
empire,  almost  every  state  preserved  its  chancellor,  with  different  jurisdictions  and  digni- 
ties, according  to  their  different  constitutions.  But  in  all  of  them  he  seems  to  have  had  the 
supervision  of  all  charters,  letters,  and  such  other  public  instruments  of  the  crown,  as  were 
authenticated  in  the  most  solemn  manner;  and  therefore,  when  seals  came  in  use,  he  bad 
always  the  custody  of  the  kiog^s  great  seal.     3  Com.  46, 47. 

(6)  And  therefore  in  pleading  any  thing  done  in  chancery,  the  plea  does  not  commence 
with  a  prescription  as  in  the  inferior  courts  of  equity  (for  example,  the  chancery  of  Chester 
and  of  Durham)  ;  but  a  thing  done  in  the  Court  of  Chancery  is  pleaded  as  a  thing  done  in 
the  courts  of  Common  Pleas  or  King's  Bench  would  be  pleaded ;  because  they  are  funda« 
mental  courts,  as  ancient  as  the  kingdom  itself,  and  known  to  the  law;  for  all  kingdoms  in 
their  constitutions  are  with  the  power  of  Justice,  both  according  to  the  rule  of  law  and  equi* 
ty,  both  which  bein^  in  the  king  as  sovereign,  were  after  settled  in  several  courts.  Hob. 
Rep.  63, 

(c)  In  the  9  Edw.  4.,  in  a  suit  in  the  Court  of  Exchequer  against  the  clerk  of  the  banaper 
in  chanceiy,  upon  his  account  in  the  exchequer,  it  was  affirmed  by  all  the  judges  of  Eni^Iand, 
that  the  Court  of  Chuucery  was  tho  King^s  Court,  and  had  been  time  out  of  mind,  so  tltat  it 
ivns  inipot*»ible  to  trace  1(9  original.     Plarr.  3.  4  lust.  78,  79. 

((/)  1.  In  a  charier  of  King  Elhclbert,  the  first  christian  king  of  the  Saxons,  bearing  date 
in  605  of  the  christian  %ra,  amongst  other  witnesses  thereto,  there  is  Angemandua  Uefercn' 
(iarius  mentioned  ;  \vhere,  saith  Scldeu,  referendarius  may  well  stand  for  cancellarius. 
Harr.  ^2. — 2.  '1  he  office  of  both,  as  the  words  applied  to  the  court  are  used  in  the  Code, 
JNovcb,  and  Story  of  ibc  declining  Empire,  sigtiiticd  an  officer  who  received  petitions  and 
supplications  to  the  king,  and  made  out  his  writs  and  mandates,  as  a  custos  legis ;  and 
though  there  were  divcis  refereudarii,  as  sometimes  thirteen,  then  eight,  then  more  a?ain, 
3titd  so  divpis  chatiCiUuis  in  the  empire  :  yet  one  especially  here  exercising  an  office  of  the 
i4:.tuie  ol'lho&e  nsH.*},  might  well  be  styled  by  cither  of  those  names.     Ibid. 

(r)  'i  hurkittic  v.as  cl.itiiccUor  to  Kiut;  Kdred  ;  of  whom  liii^tilphus  has  this  expr^'ssion  : 
^*  Canc«*li^rtum  suuni  coiis!(ttiit,  ut  quu^cunque  uc^olla  temporalia  vel  spiritualla  regis  judi- 
( iuin  txpcctabant,  illius  cou&ilio  et  decreto  (tarn  i^anct;c  fidei  ot  tam  profundi  ii^enii  tene- 
I'Miir.  orniiia  truclurciituf)  el  traciuta  irrcira^uliicm  scnteutiam  sorlirentiir/^  Dugd. <ll. 
ll:.rr.  2. 
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'Rcm])a!il  was  chancellor  to  Edward  the  confessor ;  and  several  kte  cited 
before  him.  1  Rol.  384.  1.  10.  Maurice  was  chancellor  to  William  tha 
Conqueror.     1  Rol.  384. 1.  15*     4  Inst.  78.     Seld.  Off.  Chanc.  Sw  3. 

(A  2.)  As  to  the  court  of  equity* 

But  though  the  court  of  chancery,  ^s  to  the  ordidary  jurisdiction,  which 
is  governed  by  the  rules  df  the  common  law,  is  so  antient  (for  to  that  the 
antient  authors  andthe  st.  36  Ed.  3.  9.  refer),  yet  the  court  of  equity  is  o^ 
later  date,  (/)  and  seems  to  have  its  comipencement  upon  the  introduction 
of  uses  (g)  :  the  first  decree  thfere  was  17  R.  2.  which  are  [*]frequent  in  the 

(/)  1.  This  distinction  between  law  and  equity,  as  adna)|iistered  in  different  courts,  i^ 
not  at  present  known^  nor  seems  to  have  ever  been  known,  in  any  olher  country  at  any 
time,    3  Com.  49. — 2.  And  yet  the  difference  of  one  from  the  olhe^  when  administered  hf 
the  same  tribunal,  was  perfectly  familiar  to  the  Romans  ;  the  jut  pratoriufn^  or  discretion  of 
Ihe  praetor^   being  distinct  from  the  leges  or  standing  laws  i  ^^  Jam  illis  promisiii,^^  intuit 
Cicero,  ^^  non  esse  standum,  quis  non  videt,  quae  coactus  quis  metu  et  deceptqs  dolo  promi« 
scrit?  quae  quidem  plerumque  jure  pnetorioliberantur,  nonnulla  legibus/*     But  the  power 
bf  bt><h  centered  in  one  and  the  same  magistrate,  who  wa!l  equally  intrusted  to  pronounrl^ 
the  rule  of  law,  aud  to  sipply  it  to  particular  cases  by  the  principles  of  equity.-    3  Com.  49:-^^ 
3.  With  us  too  the  atda  regta^  which  was  (he  supreme  court  of  judicature,  undoubtedly  ad« 
ministered  equal  justice  according  to  the  rules  of  both  or  either,  as  the  case  might  chance  td 
require  ;  and  when  that  was  broken  to  pieces,  the  idea  of  a  court  q{  equity,  as  distinguished 
from  a  court  of  law,  did  not  subsist  in  the  original  plan  of  partition.     For  though  equity  ig 
ineDtioned  by  Bricton  as  a  thing  contrasted  to  strict  law,  yet  neither  in  that  writer,  not  in 
GiaaVil  o^  Fletk,  nor  yet  in  Britton  (composed  tinder  the  auspices  and  in  the  name  of  Ed* 
Viud  the  first,  and  treating  particularly  of  cotirts  stnd  their  several  juh'sdjcttons,)  is  ther^  Ar 
•yltable  to  be  foupd  relating  to  the  equitable  jurisdiction  of  the  Court  of  Chancery.   It  seemi, 
therefore,  probable  that  when  the  courts  of  law,  proceeding  merely  upon  the  ground  of  the 
i^iog^fl  original  writs,  and  confining  themselves  strictly  to  that  bottom,  ^ave  a  harsh  or  impleN 
feet  ju-dgment,  the  application  for  redress  used  to  be  to  the  king  in  person,  assisted  by  hie. 
privy  council  (from  whence  also  arose  the  jurisdiction  of  the  court  6(  requests,  which  was 
virtually  Abolished  by  tHe  statute  16  Car.  1.  c.  I0«)  ;  and  they  were  wont  to  refer  the  matter 
either  to  the  chancellor  and  a  select  committee,  or  by  degrees  to  the  chancellor  only,  who 
Biitigated  the  severity  or  supplied  the  defects  of  the  judgments  pronounced  in  the  courts  of 
law,  upon  weighing  the  circumstance*  of  the  case.    This  was  thfe  custom  not  only  among^ 
our  Saxon  ancestors,  before  the  institution  of  the  aula  regia^  but  also  after  its  dissolution,  ia 
the  reign  of  King  Edward  1.  ;  and  perhaps  during  its  continuance,  in  that  of  Henry  II: 

3Coro.  49,50v 

(g)  When,  about  the  end  of  th«*  reifftt  of  King  Edward  III.,  tiscs  of  land  were  introduced^ 
and  though  totally  discountenanced  by  the  courts  of  common  law,  Were  considered  as  fidu- 
ciary deposits,  and  binding  in  conscience  by  the.clcrgy,  the  separate  jurisdiction  of  the  chan^ 
eery  as  a  court  of  equity  begdn  to  be  established  ;  ahd  John  Waltham,  who  was  Bishop  of 
Salisbury,  and  chancellor  to  King  Richard  H.,  by  a  strained  interpretation  of  tho  statute  oi 
Westminster  2.  devised  tho  writ  r  f  *ubpo8na,  fetOmable  in  the  Court  of  Chancery  only,  td 
Make  the  feoffee  to  uses  accountable  to  h!s  cestui  que  use  ;  Which  pYocess  was  afterwards 
extended  to  other  matters  wholly  determinable  at  the  common  law,  upon  false  and  fictitious 
liiiggestions  ;  for  which  therefore  the  chancellor  himself  is  by  sftatute  17  Richard  II.  6.  di- 
rected to  give  damages  to  the  parties  unjustly  aggrieved.  But  as  the  clergy,  so  early  as  the 
reign  of  King  Stephen,  had  attempted  to  turn  their  ecclesiastical  courts  into  courts  of  equity, 
by  enttirtainine  suits  pro  Ictaionejidei,  as  a  spiritual  offence  against  conscience,  in  case  of 


eeliois,wbo  then  held  the  seal,  were  remiss  in  abridging  their  own  new  acq\ih-ed  juriac'Ic- 
lion ;  especially  as  the  spiritual  courts  continued  to  grasp  at  the  same  authority  as  before,  in 
snitt  pre  UtHoneJidei^  so  late  &s  the  fifteenth  century,  till  finally  prohibited  by  the  unani- 
moui  concurrence  of  all  the  judges*  However,  it  appears  from  the  pariiament  rolls,  that  in 
the  reigns  of  Henry  IV.  and  V.  the  commons  were  repeatedly  urgent  toh?ave  the  wrrt  of  sub- 
peena  entirely  suppressed,  as  being  a  novelty  devised  by  the  subtilty  of  chancellor  Waltham 
agahistthe  form  of  the  common  law,  whereby  no  plea  could  be  determined  unless  by  exam- 
ination and  oath  of  the  parties,  according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
diufch,  in  sub^efsioa  of  the  comao^  law.  But  though  Henry  IV,  being  then  hardly  warm 
Vol.  IL  44  [*3^7] 
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time  ofH.  4.  increase  in  the'time  of  H,  5.  &  H.  6.  under  the  cardinals  Bcau- 
ford,  son  of  John  of  Gaunt,  and  Kemp,  and  are  more  numerous  in  the  time 
of  H.  B.  under  cardinal  Wolsey.     2  Inst,  552,  3.     4  Inst.  82,  3. 

Yet  the  court  of  equity  there  is  said  to  he  as  antient  as  the  kingdom. 

Hoh.  63.  .  ,  , 

And  hy  the  st.  1 4  Ed.  3.  Rot.  Pari.  nu.  33.  if  nothing  he  done  upon  the 
ordinance  then  made,  it  is  provided,  that  the  chancellor  of  England  bear 
the  complaint  by  hill,  and  proceed  as  he  uses  to  do  in  writs  of  subpoena  in 
chancery.     1  Rol.  372.  E.  • 

And  Rot.  Pari.  45  Ed.  3.  nu.  24.  the  commons  pray,  that  none  who  pro- 
ceed there  by  bill  be  delayed,  as  they  have  been.     1  Rol.  372. 1.  25. 

And  the  court  of  equity  seems  coeval  with  tlie  other  Qourts  of  Westmin- 
ster.    1  Ch.  R.  Arg.  10.     12  Co.  114.     Eq.  Abr.  129. 

(A  3.)  It  cannot  now  be  erected. 

The  king  cannot  grant  a  court  of  conscience,  as  ienere  piactia,  for  a  coort 
of  pleas  is  directed  by  the  ordinary  rules  of  law,  a  court  of  conscience  not, 
hut  is  uncertain  and  unlimited,  (A)  and  therefore  cannot  be  erected  but  by 
act  of  parliament,  or  prescription.  R.  Perrot^s  case,  36  [26]  El.  B.  R.  4 
Inst.  87.  97.     Vide  Prerogative,  D.  28. 

in  his  throne,  gave  a  paUiating  answer  to  their  petitions,  and  actually  passed  the  statute  4 
Hen.  IV.  c.  23.  -whereby  judgments  at  law  are  declared  irrevocable,  unless  by  attaint  or 
writ  of  error,  yet  his  son  put  a  negative  at  once  upon  their  whole  application  ;  and  in  Eld- 
ward  IV. ^B  time,  the  process  by  bUl  and  subpoena  was  become  the  daUy  practice  of  the  court. 
3Com.  51,  52. 

(Ji)  1.  Equity  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all  law:  positiYe 
law  is  construed,  and  rational  law  is  made,  by  it.  In  this,  equity  is  synonymous  to  Justice  ; 
in  that,  to  the  true  sense  and  sound  interpretation  of  the  rulo.  But  the  very  terms  of  a 
court  of  equity,  and  a  court  of  law,  as  contrasted  to  each  other,  are  apt  to  confound  and 
mislead  us  :  as  if  the  one  judged  without  equity,  and  the  other  was  not  bound  by  any  law. 
Whereas  every  definition  or  illustration  to  be  met  with,  which  now  draws  a  line  between 
the  two  jurisdictions,  by  setting  law  and  equity  in  opposition  to^each  other,  will  be  found  ei- 
ther totally  erroneous,  or  erroneous  to  a  certain  degree.  3  Com.  429, 430.— 2.  Thusia  the 
^nt  place  it  is  said,  that  it  is  the  business  of  a  court  of  equity  in  England  to  abate  the  rigour 
of  the  common  law.  But  no  such  power  is  contended  for.  Hard  was  the  case  of  bond-cre- 
ditors, whose  debtor  devised  away  his  real  estate  ;  rigorous  and  unjust  the  rule,  which  put 
the  devwee  ma  better  condition  than  the  heir :  yet  a  court  of  equity  had  no  power  to  inter- 
pose. Hard  [♦Ji8  the  common  law  still  subsisting,  that  land  devised,  or  descending  to  the 
heir,  shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or  devisor,  althouehthe  mo- 
ney was  laid  out  in  purchasing  the  very  land  ;  and  that  the  father  shall  neyer  immediately 

Tk"*?.  *k'  ^''  ?  *^^  '?u  '^'^^*.^''.^  ^"^  '^»  •  ^»*  ^  ^^"^^  ^''^^"»»y  ca«  Rive  no  relief;  though 
m  both  these  instances  the  artificial  reason  of  the  law,  arising  from  feodal  principles,  hi. 

tf'l  If  1^*"*l^  r\'f "^^ ,  ^  ^"^  ^'^^  T?  ^*  ^^'^^^^d  ^^  *^«  d  *«<^«°t  of  Ia°d«  to  a  remote^! 
I  V?K  ,u  '^^'>]^,^}^^  <»•  «^«>»  their  escheat  to  the  lord,  in  preference  to^the  owner's 
half-brother ;  and  of  ihe  total  stop  to  all  justice,  by  causing  \he  parol  to  demur,  whoever 
an  infantissned  as  heir  or  is  party  to  a  real  action.     In  all  "such  rases  of  positive  law.Jhl 

duram  est,  scd  ita  lex  scripta  est."     3  Com.  430—3.  It  js  said,  that  a  court  of  equity  d^ 
termmes  according  to  the  spirit  of  the  rule,  and  not  according  to  the  strictness  of  the  letUr 
But  so  also  does  a  court  of  law.     Both,  for  instance,  are  equally  bound,  and  eauaU^^^^^ 
to  interpret  statutes  according  to  the  tr'ue  intent  of  the  legislature     In  g^^^^^^ 
cannot  be  foreseen  ;  or  if  foreseen,  cannot  be  expressed  f  some  will  arifrthTt  wTfell  wIS! 
m  the  meaning,  though  not  within  the  words  of  the  legislator  ;  and  Xrs,  wWch  ma^^^^^ 
within  the  letter  may  be  contrary  to  his  meaning,  thous^h  not  expS  eic^^^^^ 
^'^^^^'^i;^^  ^^  Uie  equity^of  U  W 

...sTfexr^r-  r« 'ir^trs  trs-Ci  s?k^i,?  t  k: 
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fo  iiod  out  the  <ni«  sense  and  mea]iiD|  of  the  Unrgirer,  fmn  eveiy  other  topic  of  construe- 
t.on.     Bat  there  »  not  a  single  rule  of  interpreting  laws,  whether  equitably  or  stricUr,  ttat 
IS  not  equ^ly  used  by  the  judges  in  the  courts  both  of  law  and  equity ;  (he  constractio* 
must  in  both  l^  the  same :  or  if  they  di&r  it  is  only  as  one  court  oflaw^may  also  K^^^^ 
diflerfromanother.     Each  endeavours  to  fix  and  adopt  the  true  sense  of  the  law  in  ques- 
tion  -.neither  can  enlarge,  diminish,  or  alter,  that  sense  in  a  single  title.     3  Com.  430,  431. 
-.4.  Again,  it  hath  been  said,  that  fraud,  accident,  and  trust  are  the  proper  and  peculiar  ob- 
jects of  a  court  of  equity.     But  erery  kind  of  fraud  is  equally  cognizable,  and  equally  ad- 
▼erted  to,  m  a  court  of  law :  and  some  frauds  are  only  cognisable  there,  as  irands  in  obtain, 
ing  a  devise  of  lands,  which  is  always  sent  out  of  the  equity  courts  to  be  there  determined. 
Many  accidents  aro  also  supplied  in  a  court  of  law;  as  loss  of  deeds,  mistakes  in  receipts 
or  accounts,  wrong  payments,  deaths  which  make  it  impossible  to  perform  a  condition  lite- 
rally, and  a  mulUtode  of  other  contingencies :  and  many  cannot  be  relieved  even  in  a  court 
of  equity;  M,  if  by  accident  a  recovery  is  ill  suflfered,  a  devise  Ul  executed,  a  conUngent 
remainder  destroyed,  or  a  power  of  leasing  omitted  in  a  family  settlement.     A  technical 
trust,  indeed,  created  by  the  limitation  of  a  second  use,  was  forced  into  the  courts  of  equity, 
m  the  manner  formerly  mentioned :  and  this  species  of  trusts,  extended  by  inference  and 
construction,  have  ever  since  remained  as  a  kind  of  pteuHum  in  those  courts.     But  there 
are  other  trusts,  which  are  cognizable  in  a  court  of  law :  as  deposits,  and  all  maaaer  of  bail- 
nients;  and  especially  that  implied  contract,  so  highly  beneficial  and  usefid,  of  having  un- 
deriaken  to  accodnt  for  money  received  to  anotfaer^s  use,  which  is  the  ground  of  an  action 
on  the  case  almost  as  universaUy  remedial  as  a  biU  in  equity.    3  Com.  431,  432._6.  Q^ce 
more  ;  it  has  been  said  that  a  court  of  equity  is  not  bound  by  rules  or  precedents,  but  acU 
from  the  opinion  of  the  judge,  founded  on  the  circumsUnces  of  every  particular  case. 
Whereas  the  system  of  our  courts  of  equity  is  a  laboured  connected  system,  governed  by  eS' 
iablisfaed  rules,  and  bound  down  by  precedenU,  from  which  they  do  not  depart,  although 
the  reason  of  some  of  them  may  perhaps  be  liable  to  objection.    Thus,  the  refusing  a  wife 
her  dower  in  a  trust-estate,  yet  allowing  the  husband  his  curtesy :  the  holding  the  penalty 
of  a  bond  to  be  merely  a  security  for  the  debt  and  interest,  yet  considering  it  sometimes  as 
the  debt  itself,  so  that  the  interests  shall  not  exceed  that  penalty :  the  distinguishing  between 
a  mortgage  at  five  per  «»/,  with  a  clause  of  reduction  to  four,  if  the  interest  be  regularly 
paid,  and  a  mortgage  at  four/)er  ctnt^  with  a  clause  of  enlargement  to  five,  if  the  payment  of 
the  interest  be  deferred  :  so  that  the  former  shall  be  deomed  a  conscientious,  the  latter  an 
unrigliteoos  bargain ;  all  these,  and  Other  cases  that  might  be  instanced,  are  plainly  rules 
of  positive  law ;  supported  only  by  the  reverence  that  is  shewn,  and  generally  very  proper- 
ly shewn,  to  a  series  of  former  determinations ;  that  the  rule  of  property  may  be  uniform  and 
•teady.     Nay,  sometimes  a  precedent  is  so  strictly  followed,  that  a  particular  j'udgmeat, 

founded  upon  special  circumstances,  gives  rise  to  a  general  rule.     3  Com*  432,  433. 6.  In 

abort,  if  a  court  of  equity  in  England  did  really  act,  as  a  [•Jvery  ingenious  writer  in  the  oth- 
«r  part  of  the  island  supposes  it  (from  theory)  to  do,  it  would  rise  above  all  law,  either  com- 
mon or  statute,  and  be  a  most  arbitrary  legislator  in  every  particular  case.  No  wonder  he 
is  so  often  mistaken.  Grotius,  or  Pufiendorf,  or  any  other  of  the  great  masters  of  jurispru- 
dence, would  have  been  as  little  able  io  discover,  by  their  own  light,  the  system  of  a  court 
erf  equity  in  Kngland,  as*  the  system  of  a  court  of  law.  Especially  as  the  notions  before  men- 
tkmed  of  the  character,  power,  and  practice  of  a  court  of  equity,  were  formerly  adopted  and 
propagated  (though  not  with  approbation  of  the  thing)  by  our  principal  antiquarians  and 
lawyers,  Spelman,  Coke,  Lambard,  and  Selden,  and  even  the  groat  Bacon  himself.  But 
this  was  in  the  infancy  of  our  courts  ef  equity,  before  their  jurisdiction  was  settled,  and 
'when  the  chancellors  themselves,  partly  from  their  ignorance  of  law  (being  frequently  bish- 
lyps  or  statesmen,)  partly  from  ambition  and  lust  of  power  (encouraged  by  the  arbitrary  prin- 
ciples of  the  age  they  lived  in,)  but  principally  from  the  narrow  and  unjust  decisions  of  the 
courts  of  law,  had  arrogated  to  themselves  such  unlimited  authority,  as  hath  totally  been 
disclaimed  by  their  successors  for  now  above  a  century  past.  The  decrees  of  a  court  of  eq- 
uity were  then  rather  in  the  nature  of  awards,  formed  on  the  sudden  pro  re  ndta^  with  more 
probity  of  intention  than  knowledge  of  the  subject,  founded  on  no  settled  principles,  as  being 
never  designed,  and  therefore  never  used  for  precedents.  But  the  systems  of  jurisprudence 
in  our  courts,  both  of  law  and  equity,  are  now  equally  artificial  systems,  founded  in  the  same 
principles  of  justice  and  positive  law,  but  varied  by  different  usages  in  the  forms  and  mode 
of  their  proceedings:  the  one  being  originally  derived  (though  much  reformed  and  improv- 
ed) from  the  feodal  customs,  as  they  prevailed  in  different  ages  in  the  Saxou  and  Norman 
judicatures ;  the  other  (but  with  equal  improvements,)  from  the  imperial  and  pontifical  for- 
mularies, introduced  by  their  clerical  chancellors.  3  Com.  433,  434.-7.  The  sqggestion 
Indeed  of  every  bill,  to  give  jurisdiction  to  tho  courts  of  equity  (copied  from  those  early 
times,)  is,  that  the  complainant  hath  no  remedy  at  the  common  law.  But  he,  who  should 
from  thence  conclude,  that  no  oase  is  judged  of  in  equity  where  there  might  have  been  re- 
lief at  law,  and  at  the  same  time  casts  his  eye  on  the  extent  and  variety  of  the  cases  in  our 
equity  reports,  must  think  the  li^w  a  dead  letter  indeed.  The  rules  of  property,  rules  of  ev- 
idence, and  rules  of  interpretation  in  both  courts  are  or  should  be  exactly  the  same  ;  both 
oiicbt  to  adopt  the  best,  or  most  cease  to  be  courts  of  justice,  -  Formerly  some  causes,  which 
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plow  no  longer  exist,  mie^ht  occasion  a  different  rale  to  be  followed  in  one  court,  from  what 
vras  afterwards  adopted  in  the  other,  as  founded  in  the  nature  and  reason  of  the  thing  ;  hot 
the  instant  those  causes  ceased,  the  measure  of  substantial  justice  ought  to  have  been  tho 
same  in  both.  Thus  thd  penalty  of  a  bond,  originaliy  cootrivod  to  evade  the  absurdity  of 
those  monkish  constitutions  which  prohibited  taking  interest  for  money,  was  therefore  very 
pardonably  considered  as  the  real  debt  in  the  courts  of  law,  when  the  debtor  neglected  to 
perform  his  agreement  for  the  return  of  the  loan  with  interest ;  for  the  judges  could  not,  as 
theflaw  then  stood,  give  judgment  that  the  interest  should  be  specifically  paid.  But  when 
afterwards  the  taking  of  interest  became  legal,  as  the  necessary  companion  of  commerce,  nay 
after  the  statute  of  37  Hen.  8.  c.  9.  bad  declared  the  dobt  or  loan  itself  io  be  ^^  the  just  and 
true  intent^?  for  which  the  obligation  was  given,  their  narrow-minded  successors  still  adher- 
ed wilfully  and  technically  to  the  letter  ojf  the  antient  precedents,  and  refused  to  consider 
the  payment  of  principal,  interest,  and  costs  as  a  full  satisfaction  of  the  bond.  At  the  same 
time  more  liberal  men,  who  sate  in  the  courts  of  equity,  construed  the  instrument^  according 
io  its  ^^just  and  true  intent,'^  as  merely  a  security  for  the  loan  :  in  which  light  it  was  certain* 
1y  understood  by  the  parties,  at  least  after  these  determinations  ;  and  therefore  this  construc* 
iioD  should  have  been  universally  received.  So  in  mortgages,  being  only  a  landed  as  the 
pther  it  a  personalsecurity  for  the  money  lent,  the  payment  of  principal,  interest,  and  costs. 
oug>)t  at  any  time,  before  judgment  executed,  to  have  saved  the  forfeiture  in  a  court  of  law 
^a  wf  11  as  in  a  court  of  equity.  And  the  inconvenience  as  well  as  injustice  of  putting  differ* 
ent  constructions  in  different  ooort^  upon  one  and  the  same  transaction,  obliged  the  parlia* 
metjl  at  length  to  interfere,  and  to  direct  by  the  statutes  4  Sc  5  Ann.  c.  10.  and  7  Geo«  t.  c. 
90*  that,  in  the  cases  of  bonds  and  mortgages,  what  had  long  been  the  practice  of  the  courts 
of  equity  should  also  for  the  future  be  followed  in  the  courts  of  law.  3  Com.  434,  435.<-^ 
8.  Again,  neither  a  court  of  equity  nor  of  law  can  vary  men*s  wills  or  agreements,  or  (ia 
other  words)  make  wills  or  agreements  for  them;  both  aee  to  understand  them  truly,  and 
therefore  both  of  them  uniformly.  One  court  ought  not  to  extend,  nor  the  other  abridge,  « 
lawful  provision  deliberately  settled  by  the  parties,  contrary  to  its  just  intent.  A  court  of 
equity,  no  more  than  a  court  of  law,  can  relievo  against  a  penalty  in  the  nature  of  stated 
damages ;  as  a  rent  of  52.  an  acre  for  ploughing  up  antient  meadow :  nor  against  a  lapse  of 
time,  where  the  time  is  material  to  the*  contract ;  as  in  covenants  for  renewal  of  leases. 
JBotb  courts  will  equitably  [*']copstruc,  but  neither  pretends  to  control  or  change  a  lawful 
stipulation  or  engagement.  3  i;om  435, — 9.  The  rules  of  decision  are  in  both  courts  equal- 
ly apposite  to  the  subjects  of  which  thpy  take  cognisance.  Where  the  subject>matter  is 
pucb  as  requires  to  be  determined  secundum  ttquufn  el  6enuin,  as  generally  upon  actions  on 
|ho  case,  the  judgments  of  the  courts  of  law  are  guided  by  the  most  liberal  equity.  In  mat- 
ters of  positive  right,  both  couits  must  submit  to  and  follow  those  antient  and  invariable 
maxims  qMae  rtUcla  sunt  el  tr^dHa,  J^oth  follow  the  law  of  nations,  and  collect  it  from  his- 
toiy  and  the  most  approved  authors  of  all  countries,  where  the  question  is  the  object  of  that 
law;  as  jn  case  of  the  privileges  of  ambassadors,  hostages,  or  ransom-bills.  In  mercantile 
tran«a  tiona  tbey  follow  the  marine  law,  and  argue  from  the  usages  and  authorities  receiv- 
ed in  all  maritime  countries.  Where  they  exercise  a  concurrent  jurisdiction,  they  both  fol- 
low the  law  of  the  proper/orwm  .•  in  matters  originally  of  ecclesiastical  coenizance,  they 
boib  equally  adopt  the  canon  or  imperial  law,  according  to  the  nature  of  the  subject ;  and 
^f  a  question  came  before  either,  which  was  properly  the  object  of  a  foreign  municipal  law, 
they  would  botli  receive  iulormalion  what  is  the  rule  of  the  country,  and  would  both  decide 
accordingly,  g  Com.  436.-10.  Such  then  being  the  parity  of  law  and  reason  which  governs 
lioth  species  of  courts,  wherein  (it  may  be  asked)  does  their  essential  difference  consist  ?  It 
pnNnpally  consists  io  the  different  modes  of  administering  justice  in  each;  in  the  mode  of 
proof,  the  mode  of  trial,  aod  the  mode  of  relief.  Upon  these,  and  upon  two  other  accideatal 
groundi  oi  jurisdiction,  which  were  formerly  driven  into  those  courts  by  narrow  decisions  of 
the  courts  of  law,  viz.  the  true  construction  of  securities  for  money  lent,  and  the  form  and 
effect  of  a  trust  pr  second  use;  upon  these  main  pillars  hath  been  gradually  .erected  that 
structure  of  jurisprudence  which  prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 
ppon  U;je  same  substantial  foundations  as  the  local  system  which  halh  hitherto  been  deUne* 


the  truth  of  the  transaction  ;  apd  thai  being  once  discovered,  the  judgment  is  the  ^e  in 
X  ifaVat^nf,-/?*""  been  at  law.  But  for  want  ot  this  disUvery\t!aw,  the  court3eq. 
AJCTd^nlT^^!.'*  ^  poncurrcn  jurisdiction  with  every  other  court  in  all  matter,  of  account. 
'^/jronnLnnnnt? "^^  ^^"^  ?  Concurrent  co,niizance  of  the  admiuistration  of  personal 

e"utoVanTS?.tl^^^^^^  a^'"';  '^^^^'^'^^^''^^^  o(  the  residue,  and  the  condu^of  e«! 
dLtio^of"tith..  r^  I?i /^  /»*"<^^;^e»t  to  accounts,  they  also  take  the  concurrent  jur«- 
f  W  m^rrintli:  Zt  ^*  ^'^^'t'^nV^J^Jing  thereto  ;  of  all  dealings  in  partnership,  and  iaow 
•ndics? to  n^int^  """f  «oof  bailiffs,  receivers,  factoR,  and  agents.     It  would  be 

Lhch'll^r^^^^^^  •everal  avenues  in  human  affairs,  and  in  this  commercial  asrt^? 

^hich  lead  to  or  cad  w  Hc^tmts     ^Cpii*.  437,  i^^.^l^Z,  htm  tl^e  wme  frqitful  L^pe, 
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flw  campoUir^  discovery  aponoatb,  the  coarts  of  equity  bare  acqttired  a  jarisdictlon  over 
almost  all  matters  of  fraud  ;  all  matters  in  the  private  knowledfce  of  the  party,  which,  thoagh 
concealed,  are  binding  in  conscience  *,  and  all  judgments  at  law,  obtained  through  such 
fraod  or  concealment.  And  this  not  by  impeaching  or  reversing  the  Judgment  itself,  but  by 
prohibiting  the  plaintiff  from  taking  any  advantage  oC  a  judgment  obtained  by  sapj>ressing 
the  truth ;  and  which,  had  tho  same  facts  appeared  on  the  trial  as  now  are  discovered,  he 
voold  never  have  obtained  at  all.  3  Com.  437, 438. — 13.  As  to  the  mode  of  trial.  This  is 
by  interrogatories  administered  to  the  witnesses,  upon  which  their  depositions  are  taken  in  < 
writing  wherever  they  happen  to  reside.  If  therefore  the  canse  arises  in  a  foreign  country, 
and  tlM  witnesses  reside  opon  the  spot ;  if,  in  causes  arising  in  England,  the  witnesses  are 
abroad,  or  shortly  to  leave  the  kingdom  ;  or  if  witnesses  residing  at  home  are  aged  or  infirm ; 
any  of  these  cases  lays  a  ground  for  a  court  of  equity  to  grant  a  commission  to  examine  then), 
and  (in  consequence)  to  exercise  the  same  jurisdiction,  which  might  have  been  exercised 
at  law  if  the  witnesses  could  probably  attend.  3Com.  438.— 14.  With  respect  to  the 
jDode  of  relief.  The  want  of  a  more  specific  remedy  than  can  be  obtained  in  the  courts  of 
law,  gives  a  concurrent  jurisdiction  to  a  court  of  equity  in  a  great  variety  of  cases.  To  in- 
stance in  executory  agreements.  A  court  of  equity  will  compel  them  to  be  carried  into 
strict  execution,  unless  where  it  is  improper  or  impossible,  instead  of  giving  damages  for 
their  non  performance.  And  hence  a*  fiction  is  established,  that  what  ought  to  be  done 
shall  bo  considered  as  being  actually  done,  and  shall  relate  back  to  the  time  when  it  ought 
to  have  been  done  originally  :  and  this  fiction  is  so  closely  pursued  through  all  its  conse* 
qoeaces,  that  it  necessarily  branches  out  into  many  rules  of  jurisprudence,  which  formr  a 
certain  regular  system.  So  of  waste,  and  other  similar  injuries,  a  court  of  equity  takes  a 
concurrent  cognizance,  in  order  to  prevent  them  by  injunction.  Over  questidns  that  may 
be  tried  at  law,  in  a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a  jurisdiction,  to 
prevent  the  expence  and  vexation  of  endless  litigations  and  suits.  In  various  kinds  of 
frauds  it  assumes  a  concurrent  jurisdiction,  not  only  for  the  sake  bf  a  discovery,  but  of  a 
iDoro  extensive  and  specific  relief;  as  by  setting  aside  fraudulent  deeds,  decreeing  recoa- 
veyances,  or  directing  an  absolute  conveyance  merely  to  stand  as  a  security.  And  thus, 
lastly,  for  the  sake  of  a  more  beneficial  and  complete  relief  by  decreeing  a  sale  of  lands,  a 
court  of  equity  holds  plea  of  all  debts,  incumbrances,  and  charges  that  may  affect  it  or  is- 
sue thereout.  3  Com.  438,  439.— 15.  The  true  construction  of  securities  for  money  lent  is 
another  fountain  of  jurisdiction  in  courts  of  equity.  When  they  held  the  penalty  of  a  bond 
to  be  the  form;  and  that  in  substance  it  was  only  as  a  pledge  to  secure  the  repayment  of  the 
sum  honajidt  advanced,  with  a  proper  compensation  for  the  use,  they  laid  the  foundation  of 
a  regular  series  of  determinations  which  have  settled  the  doctrine  of  personal  pledges  or  se* 
curities,  and  are  equally  applicable  to  mortgages  of  real  property.  The  mortgagor  continues 
owner  of  the  land,  the  mortgagee  of  the  money  lent  upon  it ;  but  this  ownership  is  mutually 
transferred,  and  the  mortgagor  is  barred  from  redemption,  if,  when  called  upon  by  the  mort- 
SBgee,  he  does  not  redeem  within  a  time  limited  by  the  court ;  or  he  may  when  out  of  pos- 
Bpssion  be  barred  by  length  oi  time,  by  analogy  to  the  statute  of  limitations.  3  Com.  439.^ 
16.  The  form  of  a  trust,  or  second  use,  gives  the  courts  of  equity  an  exclusive  jurisdictioq 
M  to  the  subject-matter  of  all  settlements  and  devises  in  that  form,  and  of  all  tho  long  terms 
created  in  the  present  complicated  mode  of  conveyancing.  This  is  a  very  ample  source  of 
jurisdiction  ;  but  the  trust  is  governed  by  very  nearly  the  same  rqles  as  would  govern  the  es- 
tate in  a  court  of  law,  if  no  trustee  was  interposed  ;  and,  by  a  regular  positive  system  estabn 
lished  in  the  courts  of  equity,  the  doctrine  of  trusts  is  now  reduced  to  as  great  a  certainty  as 
that  of  legal  estates  in  the  courts  of  the  common  law.  3  Com.  439. 440. — 17.  These  are  the 
principal  grounds  bf  the  jurisdiction  at  present  exercised  in  our  courts  of  equity  ;  which  dif- 
^r  we  see  very  considerably  from  the  notions  entertained  by  strangers,  and  even  by  those 
ceurts  themselves  b^^fore  they  arrived  to  maturity  ;  as  appears  from  the  principles  laid  down, 
and  the  jealousies  entertained  of  their  abuse,  by  our  early  juridical  writers  bofore  c|ted,  and 
which  have  been  implicitly  received  and  handed  down  by  subsequent  compilers,  without  at-r 
tending  to  thOse  gradual  accessions  and  derelictions,  by  which  in  the  course  of  a  century  this 
mighty  river  hath  imperceptibly  shifted  its  channel.  Lambard  iu  particular,  in  the  reigti  of 
Qoeen Elizabeth,  lays  it  down,  that**  equity  should  not  be  appealed  unto,  but  only  in  rare 
and  extraordinary  matters  ;  and  that  a  good  chancellor  will  not  arrogate  authority  in  every 
^^onaplaint  that  shall  be  brought  before  him,  upon  whatsoever  suggestion  ;  and  thereby  both 
overthrow  the  authority  of  the  courts  of  common  law,  Hnd  bring  upon  men  such  a  coufusion 
and  uncertainty,  as  hardly  any  man  should  knoyir  how  or  how  long  to  hold  his  own  assured  to 
bim.'^  And  certainly  if  a  court  of  equity  were  stpl  at  sea,  and  floated  upon  the  occasional 
opinion  which  the  judge  who  happened  to  preside  mjght  entertain  o^ conscience  in  every 
particular  case,  the' inconvenience  that  would  arise  from  this  uncertainty,  would  be  a  worse 
^ril  than  any  hardship  that  could  follow  trom  rules  too  strict  and  inflexible.  Its  powers 
would  have  become  too  arbitrary  to  have  beeii  endured  in  a  country  like  this,  which  boasts 
of  being  governed  in  all  respects  by  law  and  not  by  will.  Rut  since  tho  time  when  Lambard 
wrote,  a  set  of  great  and  eminent  lawyers,  who  hsyve  successively  held  the  great  seal,  have 
by  degrees  erected  the  system  of  relief  administered  by  a  court  of  equity  into  a  regular  sci^ 
enoO)  which  canoot  b«  attained  witboqt  study  and  experience,  any  more  than  the  science  of 
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[*]And  dub.  whether  it  be  good  by  prescription ;  for  that  presupposes  a 
grant ;  and  the  court  of  chancery,  which  is  held  by  prescription,  is  a  [*]  fun- 
damental court.  Hob.  63.  2  Rol.  109.  R.  that  it  is  not  good  by  pre- 
cription  for  York,  or  other  small  corporation.     2  Rol.  266.  1.  20. 

But  London  may  claim  it  by  prescription.    .R.  2  Rol.  266.  1.  15. 

So  the  king  cannot  by  commission  appoint  any  one  to  determine  matter 
of  equity ;  for  it  ought  to  be  determined  in  chancery,  and  such  commissioD 
would  be  illegal  and  void.     R.  12  Co.  114. 

So,  if  the  king  constitutes  a  chancellor  of  a  duchy,  or  other  precinct,  that 
does  not  give  him  authority  to  hold  a  court  of  equity.     2  Lev.  24. 

(A  4.)  Where  held. 

The  court  of  chancery  was  usually  held  in  curia  regis  ;  and  therefore  ,lh^ 

firocess  there  is  returnable  coram  rcgc  in  cancellaria  sua.     Mad.   131.     2 
nst.  316. 

[(A  5.)  Usage  and  practice  of.  (i)] 

(B)  OFFICERS  OF  THE  CHANCERY. 
(B  1.)  Lord  chancellor. 

The  principal  officer  of  the  chancery  is  the  lord  chancellor.  (*) 

Temp.  Eihclberli  diciiur  refer endarius  ;  ego  referendarius  subscripsi.  Sold. 
Off.  Ch.  s.  1. 

The  chancellor  is  created  by  the  delivery  of  the  seal,  and  taking  his  oath. 
4  Inst.  87.  (0 

Sometimes  by  letters  patent.     4  Inst.  87. 

This  office  may  be  granted  for  life,  or  durante  bene  placito.     Mad.  43. 

Not  for  life.     4  hist.  87. 

But  not  in  succession.     4  Inst.  78. 

Canccllarii  dignitas  est  ut  secundus  a  rege  in  regno  habeatur.  Seld.  Off* 
Ch.  s.  3.     Diet,  in  vita  Tho.  Beckct,     4  lust.  78. 

By  the  st.  31  H.  8.  10.  the  chancellor,  or  keeper  hath  precedence  of  all 
mobility,  except  the  royal  blood,  (m) 


law ;  but  from  which,  when  underslood,  it  may  be  known  what  remedy  a  suitor  is  entitled 
to  expect,  and  by  what  mode  of  suit,  as  readily  and  with  as  much  precision  in  a  court  of  eq- 
uity as  in  a  court  oflaw.  3  Com.  440,  441.— 18.  It  were  much  to  bo  wished,  for  th»  lake 
of  certamty,  peace,  and  justice,  that  each  court  would  as  far  as  possible  follow  the  other,  in 
the  best  and  most  effectual  rules  for  attaining  those  desirable  ends.  It  is  a  maxim,  that  eq- 
uity follows  the  law  ;  and  in  former  days  tho  law  has  not  scrupled  to  follow  even  that  equi- 
ty which  was  laid  down  by  the  clerical  chancellors.  Every  one  who  is  conversant  in  our 
antient  books  knows  that  many  valuable  improvements  in  the  state  of  our  tenures  (especial- 
ly in  leaseholds  and  copyholds,)  and  the  formsef  administering  justice,  have  arisen  from  this 
single  reason,  that  the  same  thing  was  constantly  effected  by  means  of  a  subpoena  in  the 
chancery.  And  sure  there  cannot  be  a  greater  solecism,  than  that  in  two  soveretdk  and  in* 
dependent  courts  established  in  the  same  country,  exercising  concurrent  jurisdiction,  and 
over  the  same  subject-matter,  there  should  exist  in  a  single  insUnce  two  different  rulea  of 
property,  clashing  with  or  contradicting  each  other. 

^i'  1;  '^*'?  ""'C^*''",  P^'^^i^®  «>(  *^2  ''''^'^  of  chancery  is,  without  positive  order»  obligatory 
as  the  law  of  the  land.  2  Mer.  1.-2  And  when  of  long  duration,  supported  by  decLoo., 
wiU  operate  to  reverse  an  order.     1  V.  &  B.  327,  32S.  i     i'f     '     «/    cw«.w«., 

(k)  VVhosita  alone,  and  is  styledthe  lord  high  chancellor  of  Great  Britain. 
CO  Lamb.  Arche^on,  65.     I  Rol.  Abr.  385.  ieaijoruain. 

^{m)  That  is,  the  temporal  lords.    He  is  inferior  in  rank  to  the  archbisiyp  of  Canior- 
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The  chancellor  is  superior  to  all  the  judges  of  the  kii^dom.     1  Ch.  R. 

Arg.  1 3,  (n) 

CanceUariu8  dieitur  a  cancellando,  because  upon  a  scire  facias  he  cancels 
thepatents  of  the  king.     4  Inst.  88* 

The  chancellor  and  custos  sigilli  antiently  were  one  officer. 

Sigillum  regium  ad  ejus  pertinet  custodiam.  Diet*  in  vita  Tho.  Becket. 
Seld.  Off.  Ch.  8.  3.     4  Inst.  78.      . 

And  though  they  have  been  sometimes  divided  since  the  time  of  H.  2. 
Seld.  Off.  Ch.  8.  4.     1  Rol.  385.  1.  25.,  &c. 

[*]Yet  by  the  st.  28  H.  3.  it  was  enacted,  sirtx  absluleritsigillvma  cancel' 
lario,  quicqtdd  fuit  interim  sigillatum  irritum  habeatur.     Seld.  Off.  Ch.  s.  4. 

By  the  st.  5  £1.  18.  the  lord  keeper  ever  had,  and  shall  have,  like  place, 
authority,  jurisdiction,  and  advantages,  as  the  lord  chancellor.  Semb.  by 
most  of  the  judges.     3  Inst.  1 13, 1 14.  . 

By  the  sL  1  W.  &  M.  21.  commissioners  of  the  great  seal  (o)  shall  exer- 
cise like  authority,  jurisdiction,  and  use  the  like  customs,  privileges,  and  ad- 
vantages, as  the  lord  chancellor  and  keeper  (  p)  ;  and  have  precedence  af- 
ter peers,  and  the  speaker  of  the  house  of  commons,  or,  if  a  peer,  according 
to  peerage.  (9) 

And  now  there  cannot  be  a  lord  chancellor  and  lord  keeper  at  the  same 
time  J  for  by  the  st.  5  El.  18.  they  are  declared  to  be  the  same  office.  4 
Inst.  88. 

The  chancellor,  or  keeper,  is  made  by  the  delivery  of  the  grreat  seal  to 
him  by  the  king,  and  taking  his  oath.     4  Inst.  87.  (r) 

The  lord  chancellor,  or  keeper,  cannot  make  a  deputy,  4  Inst.  88  (s)  ;  but 
this  was  allowed,  when  the  office  was  granted  for  life.     Mad.  44. 


(n)  And  may  be  lord  chief  josf ice  (ofK.  B.  o«  gr.)  at  (he  same  time  ;  asTlord  Hardwicke 
was,  from  20tb  Febraary  to  7th  June. 

(0)  Lt  Bometimes  happens  that,  upon  a  Taeancy  of  the  chancollorship,  commissioners  are 
appointed  by  the  crown  to  execute  the  duties  of  that  office.  They  are  usually  three  in 
numbery  and  are  selected  from  the  judges  in  the  courts  of  common  law.  The  custody  of 
the  great  seal  is  committed  to  the  care  of  the  commissioner  who  takes  precedence  of  the  restr 
Newl.  2. 

(p)  And  by  s.  3.  though  to  a  decree,  and  to  sealing  wi(h  the  great  seal  instruments  which 
reqaire  the  whole  broad  seal,  /tro  commissioners  must  be  present ;  yet  one  may  hear  motions 
and  gire  orders  touching  interlocutory  proceedings  in  a  cause. 

(9)  I.  The  same  statute  provides,  that  any  one  commissioner  (in  the  absence  of  the  oth- 
ers) may  hear  motions  and  give  orders  and  directions  touching  the  interlocutory  proceedings 
in  any  cause,  so  as  such  one  commissioner,  in  the  absence  of  the  others,  shall  not  make  any 
decrees,  or  put  the  great  seal  to  any  thing  whereunto  the  whole  broad  seal  ought  to  be  afiix- 
ed,  unless  there  be  two  commissioners.^S.  In  order  that  the  business  of  the  court  may  not 
be  interrupted  by  the  absence  of  the  lord  chancellor,  from  illness  or  other  cause,  there  is  a 
commission  addressed  to  the  then  puisne  judges,  and  the  then  masters,  authorizing  any  three 
•f  them,  of  whom  a  judge  is  to  be  one,  to  transact  the  business  of  the  court.  Newl.  3..^ 
3-  When  the  business  of  the  court  is  dispatched,  under  the  authority  of  this  commission,  it  is 
dene  by  one  judge  and  two  masters,  who  sit  with  the  judge,  join  in  making  the  orders,  aud 
constitute  a  necessary  part  of  the  court.  Ibid. — 4.  Besides  this  provbion  in  case  of  absences 
the  lord  chancellor  is  entitled  to  call  to  his  assistance  on  the  bench  any  of  the  judges,  as  he 
shall  think  proper,     fbid. 

^  (r)  I.  After  which  an  entry  is  made  upon  the  close-roll  of  the  court  of  chancery,  at  what 
time,  and  in  whose  presence  the  great  seal  was  delivered  to  him.  Newl.  2» — 2.  He  is  re- 
movable at  the  king's  pleasure,  and  the  re-delivery  or  the  resumption  of  the  great  seal  de« 
^nnines  the  oflice  of  chancellor.     Ibid. 

(O  I*  I'he  53  0.3.  c.  24.  after  r«ci/mg- that  the  number  of  appeals  and  writs  of  error  in 
parliament,  has  of  late  years  greatly  increased,  and  that  it  has  become  necessary,  that  a 
latfger  proportion  of  time  should  be  allotted  for  hearing  and  determining  such  appeals,  &c. 
than  has  usually  been  employed  for  that  purpose  ;  enacts  that  it  shall  be  lawful  lor  the  king 
to  nominate  and  appoint  from  time  to  time,  by  letters  patent  under  the  great  seal  of  the  unit- 
ed kingdoBi,  a  fit  pertOB  being  a  barrister  at  law  of  fifteen  years  ^taudiitg  at  the  l^n.«t.  to  be 
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[^JBjihe  st.  Art.  super  Chart.  28  Ed.  1.  5.  tbe  lord  chancellor  and  tbe  jus-s 
tices  of  the  king's  bench  shall  follow  the  king,  so  that  be  may  have  at  all 
times  near  him  some  sages  of  the  law,  able  to  order  all  matters  which  shall 
come  to  the  court. 

Cancellarjii  dignitas  est  ut  omnibus  regis  adsit  conciliis^  etiam  non  voccUtis* 
Seld.  Off.  Kane.  s.  3.  (0 

So  the  chancellor  may  bear  causes  in  B.  R.  or  C.  B.     2  Inst.  553,  3. 

When  the  king's  charters,  and  plc^s  in  the  king's  courts  increased,  and  <he 
power  of  the  chief  justicier  declined,  the  office  of  chancellor  rose  to  greaf 
eminence.     Mad.  4§,  3. 

(B  2.)  His  oath. 

The  chancellor  was  strorn  that  he  should  not  sell,  deny,  or  delay  a  reme- 
dial writ,  or  right.     1  Rol.  384. 1.  35. 
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an  additional  jadpe  assistant  to  the  lord  bi^ch  chiincellor,  lord  keeper,  or  lord«  commissioncfrs 
for  the  custody  of  the  great  seal  of  the  united  kins;dom,  in  the  dischargee  of  the  judicial  func* 
tions  of  their  respective  offices,  to  be  called  vice-chaneeUor  of  England^  to  hold  such  office 
during  good  behaviour. — 2.  And  by  s.  2.  such  vice> chancellor  shall  have  power  to  hear  aoct 
determine  all  Causes,  matters,  and  things  -which  shall  be  at  any  time  depending  in  the  court 
of  chancery  of  England,  either  as  a  cOurt  of  law,  or  as  a  court  of  equity,  or  incident   to  aoj 
ministerial  offices  of  the  said  court,  or  of  the  lord  chancellor,  &c.  for  the  time  being,  by  the 
special  authority  of  any  act  of  parliament,  as  the  said  lord  chancellor,  Sic.  shall  from  time  to 
time  direct  *,  and  Ml  decrees,  orders,  and  acts  of  such  vice-chkncellbr  so  made  or  done,  shall 
be  deemed  to  be  the  decrees  of  the  said  court  of  thancery,  and  to  be  executed  accordingly  i 
subject,  neverlheless,  to  be  reversed,  dischai^ed,  or  altered  by  the  lord  chancellor,  lord 
keeper,  or  lords  commissioners  aforesaid  ;  and  no  such  decree  or  order  shall  be  enrolled,  un- 
til the  same  shall  be  signed  by  the  lord  chancellor,  &c.  for  the  time  being ;  provided  that 
such  vice-chancellor  shall  have  no  power  to  discharge,  reverse*,  or  alter  any  decree,  order, 
act,  &c.  made  ordohe  by  any  lord  chancellor,  &c.  unless  authorized  by  the  lord  chancellor, 
ice.  for  the  time  being  so  to  do  ;  nor  to  discharge,  &c.  any  decree,  &c.  of  the  master  of  the 
rolls.-^3.  It  has  been  adjudged,   that  he  may  supersede  a  commission  of  bankruptcy.     2 
Rose^  )C2.  235.  n. — 4.  That  he  may  certify  the  propriety  of  r  procedendo  upon  a  supersedeas 
on  his  certificate.     1  Buck,  3 — 5.  And  that  the  chancellor  will  direct  ti  procedendo  upon  a 
commission  superseded  ly  vice-chancellor^s  ordor^  confirmed  by  chancellor.     1  Bttck^  45.^ — 
6.  By  s.  3.  of  said  statute,  such  vice-chancellor  shall  sit  for  the  lord  chancellor,  lord  keeper^ 
pr  lord?  commissioners  aforesaid,  whenever  they  shall  respectively  require  him  so  to  do  ;  and 
thai}  also,  at  such  other  times  as  the  lord  chancellor,  &c.  shall  direct,  sit  in  a  separate  coart, 
whether  the  lord  chancellor,  &c.  or  the  master  of  the  rolls,  shall  be  sitting  or  not ;  for  which 
purpose  the  said  lord  chancellor,  &c.  shall  make  such  order  as  to  them  respectively  shall 
appear  to  be  proper.-^?.  And  by  s.  4.  such  vice-chancellor  shall  have  rank  and  precedence 
next  to  the  roaster  of  the  rolls.— 8.  By  s.  &.  it  shall  be  lawful  for  the  king  by  such  letters 
patent  as  aforesaid,  or  any  other  letters  patent  under  the  great  seal  of  the  united  kingdom^ 
to  direct  that  such  vice-chancellor  shall  have  a  secretary,  train-bearer,  and  usher ;  and  that 
the  secretaries  and  deputy  registers,  and  other  officers  appointed  to  attend  the  lord  chancel- 
lor, Sic.  shall  attend  such  vice-chancellor,  &c.  when  sitting  for  the  lord  chaocellor,  k.c.  and 
also  when  sitting  in  his  separate  court,  as  circumstances  shall  require,  and  af  the  said  lord 
chancellor,  &c.  shall  direct— 9.  Provided  that  it  shall  be  lawful  for  the  king  to  remove  any 
such  vice  chancellor  from  his  office,  upon  an  address  of  both  houses  of  parliament.*-— 10.   By 
8.  7.  said  vice-chancellor,  previous  to  his  executing  any  of  the  duties  of  his  office,  shall  tak^ 
the  following  oafh,  which  the  lord  chancellor,  &c.  or  the  master  of  the  rolls,  sfaall  adminla* 
ter  :  ^^-I  ■  do  solemnly  and  sincerely  promise  and  fwear,  that  I  will  duly  and  faithful* 

ly,  and  to  the  best  of  my  skill  and  power,  execute  the  office  of  vice-chancellor  of  £og]and«r 
So  help  me  God.^^ — 11.  And  s.  8.  to  13.  provide  salaries  for  the  vice-chancellor  and  said 
otber  officers  out  of  the  common  and  general  eash  belonging  to  the  tuiiors  of  the  court  o€ 
chancery,  lying  dead  and  unemployed  in  the  bank  o(  England. 

(/)  I.  That  19,  he  is  a  privy  councillor  by  his  office. — 2.  And,  according  teLord  Chan- 
cellor Ellesmere,  is  prolocutor  of  the  house  of  lords  by  prescription.  Office  of  lord  chancel^ 
lor,  edit.  105 1.  3  Com.  47.-i-3.  To  him  belongs  the  appointment  of  all  justices  of  tbe  peac^ 
throughout  the  kingdom.  Ibid. — 4.  Being  formerly  and  usually  an  ecclesiastic  (f<nr  noo« 
else  were  then  capable  of  an  office' so  conversant  in  writings,)  and  presiding  over  the  roy»I 
chapel,  he  became  keeper  of  the  kiug*s  conscience  ;  visitor,  in  right  ol  the  king,  of  all  hospt* 
talA  ami  colleges  of  the  king^s  foundatioa  f  and  patron  ef  all  the  king^s  Uriog^  itader  tUi^ 
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f*]And  the  asual  oitti  requires,  that  he  shall  well  and  truly  serve  the  kinfl 
and  his  people  in  the  office  of  chancellor  ;  that  he  shall  do  right  to  all  pe<^ 
ble,  poor  and  rich,  after  the  laws  and  Usages  of  the  realm  ;  thdt  he  shall  tru- 
ly counsel  the  king,  and  his  counsel  laine  (i.  c.  hide)  and  keep  ;  that  h^ 
shall  not  suffer  the  hurt  or  disherison  of  the  king,  or  that  the  rights  of  the 
erown  be  decreased,  as  far  as  he  can  let  it ;  and  if  he  cknnot  let  it,  shall 
make  it  expressly  known  to  the  king,  with  his  advice  and  counsel :  that  he 
shall  do  the  king's  profit  in  all  he  reasonably  may,     4  Inst.  88.     3  Rush. 

(B  3.)  And  duty. 

And  therefore,  if  a  chancellor  sell  a  writ  remedial,  it  is  a  great  abuse.     1 
Rol.  384. 1.  30. 

A  chancellor,  upon  the  removal  of  a  record  before  him  by  certiorari,  when 
any  one  h  found  guilty  of  homicide  by  misadventure,  or  se  defendendo,  shall 
grant  him  a  pardon,  without  a  warrant  from  the  king,  or  eomraunication  with 
him.     2  Inst.  316. 
Vide  post,  (C.  l,2.)(w) 


■h« 


value  of  eOi.  per  annum  in  the  king's  bookd.  Ibid.— 5.  He  is  the  general  guardian  of  all 
infants,  idiots,  and  lanatics.  Ibid.— 6.  And  has  the  general  superintendence  of  all  charita*' 
ble  uses  in  the  kinrdom.     Ibid. 

(tt)  Officers  tb  ikt  Lord  Chancellor. — 1.  Purse-beaLrer.     This  officer  is  td  par  constant  at-* 
tendance  upon   the   lord  chancellor;  id  receive  all  warrants  and  writs  of  pHvy  seal:   td 
write  the  proper  recepi  thereon,  and  lay  the  same  before  the  lord  chancellor,  for  his  signa- 
tare  to  the  recepi  ;  and  also  to  take  and  execute  kll  orders  relative  to  the  keeping,  openings 
and  fixing  the  irreat  seal  to  all  i^raiits,  patents,  commissions,  writs,  and  instruments,  whether 
l>)r  public  or  private  seal.     The  duties  of  the  ofllce  ar^  executed  by  the  purse-bearer  in  per* 
100 ;  at  principal  and  deputy  do  not  appear  to  hare  bften  appointed  iinco  the  year  1756i 
Newl-  41 — ^2.  Principal  Secretary  to  the  Lord  Chancellor.     It  is  the  duty  of  this  officer  to 
attencl  the  lord  chancellor  in  turn  with  his  lord9hip''s  other  secrejtaries,  and  whenever  else 
he  is  required  so  to  do.     He  is  to  receive,  examine,  and  write  the  answers  to  all  petitions 
prefi^rred  to  the  lo^d  chancellor,  in  causes  and  other  matters  not  belon^inur  to  the  duties  of 
the  other  secretaries  ;  and,  aftet'  submitting  the  same  to  his  lordship  for  approbation  and 
si«:Dature,  to  return  the  petitions  to  those  who  have  presented  them.     He  is  to  enter  ereiy 
petition,  and  the  answer  thereto,  in  a  book  kept  for  that  purpose  ;  and  to  m»ke  out  for  his 
lordship  and  certain  officers,  including  the  registers,  lists  of  such  petitions  as  are  to  be  heard. 
He  is  to  attend  the  hearing  of  all  petitions  preferred  to  the  lord  chancellor  as  risitor  on  be« 
half  of  the  crown,  to  take  minutes  of  and  to  draw  up  the  ordei's  made  thereon,  and  to  enter 
such  orders  in  the  book  beforo  mentioned ;  h^is  to  prepare  and  issue  letters  missire  to  peers 
and  privileged   persons  ;  he  is  to  prepare  Add  issuu  warrants  to  the  seijeant  at  arms,  the 
messenger  or  pursuirant  attending  the  court,  and  the  warden  of  the  Fleet  prison  ;  he  is  to 
tax  costs  in  error  in  the  exchequer  chamber ;  he  is  to  set  down  all  causes  to  be  heard  before 
the  lord  chancellor,  above  the  limited  numbers  Which  the  senior  deputy  register  and  othSf 
officers  are  entitled  to  let  down  ;  he  is  to  make  out  and  edter  in  the  before  mentioned  hook^ 
the  appointments  of  the  accountant  general,  the  deputy  registers,  the  clerk  af  the  report«, 
and  the  entering  clerks  ;  and  also  to  make  out  and  entet  in  the  same  book  the  usual  order 
On  the  appointment  of  a  master  in  chancery,  fo^  transferring  to  him  all  canses  and  other 
matters  which  had  been  by  former  orders  referred  to  his  predecessor.     He  is  to  enter  in  the 
Kkme  book  the  certificates  from  the  lord  chancellor  to  the  clerk  of  the  hanaper,  authorizing 
payment  to  the  messengeC,  or  pursuivant  attending  the  court,  of  certain  charges  on  procla« 
mattons  and  writs  of  election.     Newl.  41,  42,   43.-3.  The  principal  secretar^s  office  is 
open,  and  attendance  is  there  given,  on  every  day  in  the  year  (excepting  Sundays,  Good 
1^'day,  and  Christmas  day,)  from  nine  in  the  morning  till  nine  id  the  evening.  Newl.  43.*- 
4.  Lord  Chancellor^  Secretary  of  Decrees  and  Iri  junctions*    This  officer  is  to  receive  and 
examine  the  dockets  of  decrees  and  dismissions  which  are  to  be  enrolled,  and  to  write  the 
orders  upon  petitions  relating  thereto ;  to  receive  and  examine  all  orders  for  injunctions  and 
the  writs  of  ia|anctidn  and  dockets  (which  are  copies  of  the  writs ;)  to  procure  his  lordship^s 
Mgnature  teeuch  dockets  of  decrees  or  dismissions,  orders  upon  petitions,  writs  of  injunction 
and  dockets,  and  to  make  an  entry  of  the  same  in  a  book  kept  for  that  purpose  ;  also,  to  re- 
ceive and  enter  in  the  san^e  book  all  caveats  againit  signing  and  enrolling  decrees  or  dis- 
nisfioos,  and  to  ffire  notice  thereof  to  the  parties  concerned.     Newl.  43. 
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[•](B  4.)  Master  of  the  rolls. 

Ad  cancellariummrtinet  rotuli  qui  est  de  cancellaria  custodiaper  supposUam 
personam*     Seld.  OfT.  Ch.  s.  3. 

And  bis  office  is  as  antient  as  the  court  itself,  (x) 

In  the  23  Ed.  1  a  grant  was  made  Ma  de  Osgodbj/y  by  the  chancellor  ex 
parte  regis*     Dugd.  Orig.  Jud.  Chronica,  series  33. 

And  such  grant  was,  ita  quod  custodiam  habeat  eodem  modoj  quo  alii  custo- 
des  habere  consueverunt* 

It  is  said,  that  the  master  of  the  rolls  by  his  commission  (y)  cannot  make 
(z)  a  decree,  without  the  assistance  of  two  masters  ;  1  Yer.  274  ;  but  this 
does  not  appear  by  the  decretal  order  there  recited,  (a) 


(x)  1.  It  18  observed  in  a  work  ascribed  to  Lord  Hardwicke,  that  there  is  no  one  species  of 
all  the  judicial  acts  performed  on  the  common  law  side  of  the  court  of  chancery,  of  which 
there  are  not  instances  of  their  being  also  performed  by  the  master  of  the  rolls. — ^2.  Bat  this, 
says  Mr.  Maddock,  has  been  a  matter  of  much  controversy,  and  it  has  been  as  p  ositively 
said,  and  seems  to  be  the  better  opinion,  that  his  honour  has  no  original  Jurisdiction  respect- 
ing matters  arising  on  the  common  law  side  of  the  court  of  chancery.  1  Madd.  20. — 3.  It 
is  laid  down  in  Sir  Joseph  Jekyl's  Treatise  on  the  office  of  the  master  of  the  rolls,  that  he 
has  a  judicial  authority  in  two  distinct  capacities,  from  the  antient  constitution  of  his  office  ;  _ 
one,  as  master  of  the  rolls  sitting  at  the  rolls,  (and  from  his  decrees  in  that  capacity  there 
lies  an  appeal  to  the  chancellor  in  court :)  where  he  has  the  power  of  hearing  and  determin- 
ing originally  the  same  matters  as  the  lord  chancellor,  excepting  cases  in  lunacy  and  bank* 
ruptcy,  vide  infra ;  the  o/Aer,  as  Itcum  teneru  a(  the  chancellor  virtute  officii^  without  any 
special  commission  ;  when  he  sits  in  court  for  (and  his  acts  are  of  equal  force  with  those  of) 
the  chancellor  :  when  he  sits  by  virtue  of  a  |pecial  commission,  there  are  others  joined  with 
him,  whose  concurrence  may  be  necessary.  4.  Formerly  he  could  direct  a  case  to  a  court 
of  law  only  when  sitting  for  the  chancellor.  2  B.  C.  C.  88.-5.  Now  he  may  send  one  from 
the  rolls.  6  T.  R.  307. — 6.  But  the  case  must  not  be  stated  as  a  trust.  5  Ves.  578. — 
7.  Which  rule  applies  generally  to  cases  from  equity — -8.  See  23  6. 2.  c.  25.  &  1  Geo.  4.  c 
107.  touching  his  revenue. — 9.  And  17  6.  3.  c  59.  with  its  recitals,  touching  the  titaie  with- 
in the  liberty  of  the  rolls. 

(y)  He  is  appointed  by  the  crown,  by  patent,  and  holds  his  office  for  life.    Newl.  3. 

(s)  Ho  may  grant  as  many  concurrent  leases  as  he  pleases  during  the  last  seven  yean  of 
a  former  lease,  and  may  at  any  time  take  a  surrender,  and  renew  for  twenty  one  years.  4 
Burr.  1975.     1  BIk.  617. 

(a)  1.  The  3  G.  2.  c.  30.  (for  putting  an  end  to  the  questions  which  had  arisen  touching 
the  authority  of  the  master  of  the  rolls,)  enacts,  that  all  orders  and  decrees  made  by  his 
honour  (^except  such  orders,  &c.  as  by  the  course  6f  the  court  of  chancery  ought  only  to  be 
made  by  the  great  seal,)  shall  be  considered  as  valid  orders  of  said  court ;  subject  to  be  dis- 
charged, reversed,  or  altered,  and  only  to  be  enrolled  when  signed  by  the  great  seal. — 
3,  Subpcsnoi  returnable  immediately  are  within  the  exception.  Ord.  Ch.  37.— 3.  The  mas- 
ter of  the  rolls  is  also  the  chief  of  the  twelve  masters  in  chancery,  and  chief  clerk  in  the  pet- 
ty bag  office,  and  he  is  the  keeper  of  all  the  records  of  the  court  of  chancery,  after  the  de- 
crees and  orders  have  been  inrolled  ;  and  on  that  account  he  was  antiently  styled  Guardi- 
an des  RoUes.  Newl.  4.-4.  The  master  of  the  rolls  ranks  immediately  after  the  chief  jus- 
tice of  the  king's  bench.  Ibid.^5.  Chief  Secretary  to  the  Master  of  the  Rolls.  The  duties 
of  this  officer  are,  to  attend  his  honour  in  court,  and  on  all  other  public  occasions ;  to  attend 
in  the  office  in  the  rolls  for  the  dispatch  of  business  ;  to  peruse  and  present  to  his  honour  ev- 
ery petition  preferred  to  him  (except  such  as  it  is  the  duty  of  the  under  secretary  and  secre- 
tary of  causes  to  present,)  and  to  write  thereon  the  answer  or  order  given  by  his  honour  ;  to 
[*]enterin  a  book,  kept  for  that  purpose  in  the  office,  the  name  and  time  of  admittance  of 
every  six  clerk,  sworn  clerk  of  the  six  clerks^  office,  and  waiting  clerk  of  the  same  office  ; 
also  to  enter  therein  the  name  of  every  articled  clerk  of  the  same  office  at  the  time  of  his 
entering  into  articles  with  any  of  the  sworn  clerks  of  that  office,  and  the  date  of  such  arti- 
cles ;  and  to  give  notice  in  writing  of  the  application  of  every  person  to  be  entered  an  arti- 
cled clerk,  previous  to  his  executing  his  articles  of  clerkship ;  to  enter  in  the  same  book  the 
name  and  time  of  admittance  of  every  clerk  of  the  petty  bag  office,  and  of  every  examiner  of 
the  court  of  chancery,  and  of  every  copying  clerk  in  the  examiner^s  office  ;  to  peruse  and 
examine  the  credentials  of  articled  clerks,  and  of  attornies  applying  to  be  admitted  solicitor! 
of  the  court  of  chancery,  previous  to  their  examination  and  admission  by  his  honour,  and  to 
enter  in  a  book  due  notice  of  every  such  application.  The_  attendance  at  this  office,  from 
the  first  seal  before  every  term  to  the  last  seal  after  term,  is'from  ten  in  the  morning  till  two 
in  the  afternoon,  and  from  six  till  eight  ia  the  evening. '  Ftoxn  the  last  seal  after  every  term, 
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[*](B  6.)  Masters  of  chancery. 

There  are  twelve  (6)  masters  (c)  of  chancery,  assistant  (d)  to  the  chan» 
cellor,  or  keeper.     Vide  Practical  Register  in  Chancery,  236. 

—  —  - _  __  . 

to  the  first  seal  before  the  ensuiog  term  (except  as  after  mentioned,)  the  attendance  is  from 
ten  in  the  morning  till  two  in  the  afternoon  ;  from  the  petition  day  following  the  last  seal 
after  Trinity  terih,  to  the  petition  day  before  Michaelmas  term,  the  attendance  is  from  ten  in 
the  morning  till  one  in  the  afternoon.  Newl.  44,  45.^-6.  The  holidays  are  from  Thursday 
before  till  Monday  after  Easter  week  ;  from  Whit  Sunday  till  the  Monday  week  following, 
and  from  the  24th  of  December  till  the  7th  of  January  ;  also,  the  dOth  of . January^  2nd  of 
Febroary,  Ash  Wednesday,  Ascension  Day,  29th  of  May,  4th  and  24th  of  June  ;  12th,  16th, 
-21st  and  24th  of  August ;  14th,  2tst,  22nd,  and  29th  of  September  ;  18th,  25th,  26th,  and 
S8th  of  October ;  and  erery  Saturday  between  the  petition  day  following  the  last  seal  after 
Trinity  term,  and  the  petition  day  before  Michaelmas  term.  Newl.  45. — 7.  Under  S§erela* 
ry  mi  Iht  Rtiu,  The  duties  of  this  officer  are  to  peruse  and  present  to  the  master  ol  the  rolls 
erery  petition  for  the  admission  of  a  plaintiff  or  defendant  to  sue  or  defend  in/orma  paupt' 
ri»^  and  erery  petition  presented  by  a  pauper  after  admission  as  such,  or  by  a  person  enti- 
tled to  the  privilege  of  the  court ;  to  write  thereon  the  answer  or  order  made  by  his  honour, 
and  procure  the  same  to  be  signed  by  him  ;  to  enter  the  name  of  the  cause  in  which  such 
Older  is  made,  and  the  order,  in  a  book  kept  for  that  purpose  ;  also  to  enter  in  a  book  the 
name  of  every  cause  in  which  any  petition  is  presented,  for  which  the  chief  secretary  has  a 
lee  of  fire  shillings,  and  the  order  made  on  such  petition.  He  is  likewise  to  jperform  the  du- 
ties of  the  chief  secretary  during  his  absence,  and  to  attend  upon  his  honour  s  person  when 
required.  Newl.  46. — 8.  The  hours  of  attendance,  and  the  holidays  of  this  officer,  are  the 
•ame  as  those  of  the  chief  secretary.  Newl.  46 — 9.  Stettlary  ofCausu  at  tht  HolU.  The 
duties  of  this  officer  are  to  set  down  causes  for  hearing  before  the  master  of  the  rolls,  and  to 
draw  and  sign  a  note  to  the  register,  certifying  to  him  the  name  of  every  cause  so  set  down ; 
to  peruse,  present  to  his  honour,  and  write  the  order  upon  all  petitions  of  the  following  kind, 
Tiz.  for  setting  down  of  causes,  to  have  bills  taken  pre  con/ejio,  and  for  setting  down  of  cau- 
ses at  the  request  of  the  defendant,  and  for  restoring  to  the  paper  causes  which  having  been 
vtmck  out  thereof;  also  to  write  the  order  on  petitions  for  re-hearing  and  for  setting  down  of 
causes  upon  a  master's  report  upon  an  equity  reserved,  and  for  further  directions  ;  and  also . 
on  petitions  for  adjourning  of  causes.  Newl.  46,  47. — 10/  The  hours  of  attendance  of.  thiv 
officer,  and  the  holidays  kept  by  him,  are  the  same  as  those  of  the  chief  secretary. 
Newl.  47.-..t  1.  Secretary  of  Decrees  and  InjuncUon*  at  the  Rolls.  This  officer  is  to  present 
to  the  master  of  the  rolls  the  docket  of  every  decree  or  dismission,  pronounced  by  his  hon- 
our, to  be  signed  by  him  in  order  for  the  enrolment  thereof;  to  enter  the  name  of  the  causa 
in  which  such  decree  or  dismission  is  pronounced,  the  date  of  the  decree  or  dismission, 
and  the  Ume  of  such  signing  the  docket  in  a  book  kept  by  him  for  that  purpose ;  also 
to  enter  thereon  the  docket  of  every  injunction  granted  by  his  honour,  and  present 
the  same  to  his  honour  for  signature  ;  to  set  down  in  the  same  book  all  caveats  that 
shall  b©  desired  to  be  entered  against  his  honour^s  aignuig  any  decree  or  dismission,  and 
to  cive  notice  thereof  to  the  parties  concerned,  and  to  attend  his  honour  when  any 
of  each  business  is  to  be  transacted.  Newl.  47,  48.— 12.  His  hours  of  attendance  at  the 
office,  and  the  holidays  kept  by  him,   are  the  same  as  those  of  the  chief  secretary.  Newl. 

4a Jia  Keeper  of  the  Records  in  the  RolU  Chapel,  or  Clerk  of  tht  Chapel  at  the  RolU.     Th« 

duty  of  this  officer  is  to  take  care  of  the  records  in  the  chapel  at  the  rolls  ;  to  make  annu^ 
indexes  or  calendars  of  them,  as  they  are  brought  to  the  chapel ;  to  attend  and  produce  sudi 
indexes  and  records,  to  those  who  are  desirous  ef  making  searches  or  of  readmg  the  recorte 
themselves  ;  to  make  copies  and  exempUacations  of  the  same  when  required ;  to  attend  Uia 
two  bouses  of  pariiament,  or  their  committees,  and  the  courts  of  judicature,  ^««»  *^r^f^™» 
when  required ;  to  attend  the  master  of  the  rolls  on  cancellations  of  records,  of  recognixances, 
dLeds,  aid  Utters  patent.  Newl.  48.-14.  The  hours  of  attendance  ^%^'^J^^ff'''^ 
mo,!S.rti"  three  in  the  afternoon,  and  from  five  till  eight  in  the  evening.  ^.J^^^olid^Jll^ 
MMi  week  at  Christmas,  one  week  at  Easter,  and  one  week  at  Whitsuntide,  besides  Good 
?^drr"dg*neralttank^^  Newl.  49.-15.  B^^^es  the  above  officers, 

there  a.*  clerks  to  the  depifty  registers,  clerk  of  the  exceptions,  and  agent  to  Ihe  »en>or  dep- 
u^  register,  agent  to  the  master  or  clerk  of  the  report  office,  c  erks  of  the  witnes,  agents  or 
Sirkl  to  thi  cterks  of  the  entries,  copying  clerks  in  the  exammerjs  ^^^^^^  deputy  agent  w 
S^der  clerk  of  the  six  clerks,  sixpenny  writ  office,  chaff  wax,  deputy  chaff  waj,j^er, 
Sp^ty  sealer,  nsher  of  the  coirt,  deputy  purse  bearer,  the  serjeant  at  "««» .«*«"«°«1^2 
pSttLTattending  the  court  of  chiicery,  gentlemen  of  the  chamber  %"««di^K  «*«  SJ^jJ 
SST^er  of  the  iSu  at  Lincoln's-inn,  or  at  the  lord  chancellor's,  cner  of  the  court,  depu^ 
Irf^eWden  of  the  Heet,  or  the  lord  chancellor's  tipstaff  attend mg  the  court,  door  keeper 
oftht^iJrrkeep^^  court,    gentiemen   of  the  chamber  attending  the  mas^^^^^ 

^ui^^erofU^e'^h^  rolls,  tipstaff  to  the  m^er  of  the  rolls,  jec- 
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Wtary  to  the  vice-chancellor  of  England,  trainbearer  to  the  last-meptioned  judge,  and  nsb- 

or  to  him.     Newl.  49.  ,..,..  r   r  *u  ^ 

( b)  E  ;  Ten,  besides  the  master  of  the  rolls,  who  it  the  chief  of  tbcm.  ,     -  .  _ 

(c)  1.  For  better  securing  the  monies  and  effeclsofthc  suitors  of  the  «>°;J^.°V5»'»7fjy, 
^\ii  12  G    I.  c.  3g.  reciU$  a  certain  order  of  the  lords  commissioners,  dated  Wih  May  ni^ 


contained  ;  and  enach,^%.  That  the  said  two  orders  shall  be  observed,  unless  in  sach  pomte 
as  shall  be  varied  in  t^is  act,  or  be  hereafter  changed  by  the  court  of  chancery — 3.  And  by 
a.  3.  provides,  that  there  shall  be  one  person  appointed  by  the  court  of  chancery  to  do  aU 
■uch  things  relating  to  the  delivery  of  the  suitors  money  and>effeots  into  the  bank,  and  taking 
them  out,  and  the  keeping  the  accounts  with  the  bank,  as  by  the  said  orders  are  directed  to 
he  done  by  the  mjisters  and  usher,  which  officer  shall  be  called  the  Auounianl  Gemral  e/ 
the  Court  of  Chancery,  and  shall  bold  such   office  during  the  pleasure  of  the  court;  mod  an 
account  shall  be  kept  in  his  name  with  the  bank  of  England,  on  behalf  of  the  suitors,  in  sucli  , 
manner  as  is  direct<^d  by  the  said  orders  with  respect  to  the  masters ;  and  the  tame  roles  as 
are  prescribed  by  the  said  orders  to  the  masters,  usher,  and  bank,  as  to  the  delivering  in  and 
taking  out  of  the  monies  and  effects  of  the  suitors  and  other  matters  therein  contained,  shall 
beobservedbythe  suitors,  the  bank,  and   the  accountant  general,  unless  where  the  court 

shall  otherwise  determine 4.  By  s.  4.  the  accountant  general'  shall  stand  in  the  place  of 

the  masters  and  usher ;  and  shall  receive  no  other  fee  from  the  suitors  than  what  is  allowed 
to  the  ntasteraby  the  said  order  of  26th  May — 5.  And  by  s.  5.  all  mortgages,  tallies,  orders, 
stocks,  annuities,  and  other  transferrable  securities  to  be  taken  in  the  name  of  any  officer  of 
fhe  court,  shall  be  taken  in  the  name  of  the  accountant  general  ;  and  in  all   such  assign- 
ments, the  particular  trust  shall  be  specified ;  and  such  other  rules  in  respect  to  such  trans- 
ferrable securities  shall  be  observed  by  the  accountant  general  and  others,  as  by  the  said 
orders  are  appointed  to  be  observed  by  the  masters,  usher,  and  others.— 6.  By  s.  6.  the 
court  of  chancery  shall  have  power  to  vary  the  regulations  in  the  said  orders,  as  herein-be- 
Ibrc  contained,  and  to  make  such  further  regulations  about  the  premises  as  to  the  court  shall 
seem  meet.-  7.  By  s.  7.  after  the  death  or  removal  of  any  accountant  general  all  mortgages, 
ISlc,  vested  ip  him  iu  trust  for  the  suitors,  shall  vest  in  the  succeeding  accountant  general, 
subject  to  the  same  trusts,  without  any  assignment  or  transfer ;  and  all    monic^s  and  effects 
of  the  suitors,  for  which  he  shall  have  credit  in  his  account  with  the  bank,  shall  be  carried 
to  the  account  of  the   succeeding  accountant  general. — 8.  And  by   s.  8.  the  accountant 
general  shall  not  meddle   with  the  actual  receipt  of  any  of  the  suitors  money  or  effects, 
hut  shall  only  keep  the  account  with  the  bank ;  and,  observing  the  rules  hereby  prescrib- 
ed or  hereafter  to  be  prescribed  by  the  court,  he  shall  not  be  answerable  for  any  money  or 
efiecls  which  he  shall  not  actually  receive  (  s^nd  the  bank  shall  be  answerable  for  the  mon- 
ey and  effects  of  the  suitors  received  by  thom.-.^9.  It  has  been  ruled,  that  money  in   the 
funds  belonging  to  wards  of  the  court  cannot  be  transferred  to  the  accountant  general  to  the 
credit  of  the  cause,  until  the   account  is  taken  before   the  master.     [*]1  B.  C.  C  56.-- 
10.  And  thai  where  money  is  directed  by  an  act  of  parliament  to  be  paid  to  the  accountant 
general,  he  is  bound   by  the  act  to  receive  it,  nor  will  the  court  make  an  order  for  that 
purpose.     1  Ves.  j.  56.— 1 1,  The  12  6.  1.  c.  33.  s.  20.  further  provides,  that  all  the  money 
deposited  in  the  bank  on  account  of  the  suitors  of  the   court  of  chancery,  by  order  of  the 
court,  shall  be  one  common  and  general  cash,  and  shall  be  promiscuously  issued,  as  the 
court  shall  direct,  for  answering  the  demands  of  any  of  the  suitors. — 12.  Statutes  have  pas- 
sed from  time    to   time,    charging  this  fund     with  various  burthens. — 13.  The   54  G.    tk 
c.  14.  further  enacts,  that  in  all  cases  in  which  by  virtue  of  this  act,  or  of  any  act  of  parlia- 
ment, conveyance,  assignment,  transfer,  obligation,  or  security,  any  interest  in  real  or  person- 
al estate',  Szc,  hath  been  or  shall  be  vested  in  or  made  payable  or  secured  to  the  accountant 
general  of  the  couirt  of  chancery  in  respect  of  such  bis  office,  the  same  upon  the  death,  re- 
moval, or  resignation  of  such  accountant  general  shall  vest  (subject  to  the  same   trusts  as 
the  same  were  before  respectively  subject  to)  in  the  succeeding  accountant  general,  by  foroe 
of  this  act,  and  without  any  act  to  be  done  by  the  accouiiUnt  general  resigning,  removed, 
or  dying,  or  any  person  claiming  under  bim  or  (hem,  and   notwithstanding  any  such  interest 
may  have  been  expressed  to  have    been  vested,   &c.  in  the  accountant  general,  his    heirs, 
executors,  administrators,  and  assigns,  or  any  of  them,  ^nd  shall  and  may  be  proceeded  upon 
in  the  name  of  such  succeeding  accountant  general,  &c.— 14.  And  by  s.  2.  in  all  cases  in 
which  by  virtue  of  any  act  of  parliament,  &c.  any  interests  in  any  real  or  personal  estate  have 
been  heretofore  vested  In  any  former  accountant  general,  as  accountant  general,  and  which 
notwithstanding  may  now  remain  vested  in  his  heirs,  executors,  or  administrators,  the  same 
shall  by  force  of  this  act  be  vested  in  the  present  accountant  general  and  shall  and  may  be 
proceeded  upon  in  the  name  of  the  present  accountant  general,  or  the  accountant  general 
hereafter  for  the  time  being,  &c._15.  And  by  s.  3.  all  acts  done  or  to  be  done  by  the  pres- 
ent or  any  future  accountant  general,   under  any  order  or  decree  of  the  court  of  chancery, 
touching  any  real  or  personal  estate,  the  interest  wherein  is  by  this  act  vested  in    the  pres- 
ent accountant  general,  and  in  iucgce^ing  accouatants  general,  shaU  by  force  of  this  act  be 
[*3791 


Officers  of  the  chancery.  357 

deemed  ralid  ;  and  also  all  acta  heretofore  done  by  any  aocoantant  feneral  for  Uie  time 
b«iD|r  io  obedience  to  any  such  order  or  decree,  toochinir  any  real  or  personal  estate,  the  in« 
terest  wherein  might  have  remained  at  the  time  such  acts  were  done  in  any  former  ac- 
coontant  general  who  had  resigned  or  been  removed,  or  in  the  heiri,  executors,  or  admiois- 
tiators  of  any  then  deceased  aocoantant  general,  shall  by  force  of  this  act  be  deemed  to  be 
nltd — 16.  The  governor  and  company  of  the  bank  of  England  have  the  general  custody  of 
the  effecte  of  the  suitors  of  the  court  of  chancery,  as  the  bankers  of  the  courts  subject  to  the 
orders  of  the  court.  These  effects  consist  of  cash,  stocks,  exchequer  bills,  India  bonds, 
shares  in  public  companies,  and  specific  articles  deposited :  all  these  effects  are  placed  in 
the  bank  in  the  name  of  the  accountant  general.  Newl.  15. — 17.  The  accountant  general 
does  not  receive  any  of  the  money  or  effects  of  the  suitors  of  the  court ;  but  they  are  placed 
in  the  bank  of  England  in  his  name,  and  he  keeps  an  account  with  the  bank  according  to  the 
several  causes  and  accounts  to  which  such  money  and  effects  severally  belong.  The  divi- 
dends and  interest  of  the  several  stocks,  India  bonds,  and  other  securities,  are  received  by 
the  bank  as  they  become  duo,  under  a  power  of  attorney  from  the  accountant  general,  and 
placed  to  the  credit  of  the  causes  and  accounts  to  which  they  respectively  belong :  the  bank 
send  quarterly  to  the  accountant  generals  office  a  book  called  the  dividend  book,  signed  by 
an  officer  of  the  bank,  which  book,  containing  the  amount  of  the  securities  and  interest  mo- 
ney be](«gingto  each  cause  and  account,  is  countersigned  by  the  accountant  general,  and 
sent  into  the  report  office.  For  each  sum  of  money  to  be  received  by  the  bank,  the  account- 
ant general  signs  a  certificate,  mentioning  the  order,  report,  or  act  of  parliament  under  the 
aotbority  of  which  the  person  named  in  the  certificate  is  to  pay  the  sum  therein  specified, 
and  directing  it  to  be  placed  to  his  account  as  accountant  general,  to  the  credit  of  the  par- 
ticular cause  or  account  mentioned.  I^'hcn  the  party  paying  in  the  money,  or  his  solicitor, 
brings  into  the  accountant  general's  office  a  certificate  from  the  bank  of  such  payment  hav- 
ing been  made,  the  accountant  general  signs  another  certificate  of  such  payment,  and  an* 
nezes  it  to  the  bank  certificate,  fbr  the  purpose  of  being  entered  in  the  report  office.  New]. 
16,  17 — 18.  For  each  sum  of  stock  directed  by  any  order  of  the  court  to  be  transferred  into 
the  name  of  the  accountant  general,  application  is  made  to  the  first  clerk  in  the  office  for  a 
ticket  or  notification  specifying  the  amount  of  the  stock  to  be  transferred,  and  the  cause  or 
account  to  which  it  is  to  be  placed  when  such  transfer  is  made  ;  the  accountant  general  acj- 
cepts  the  stock,  and  signs  a  certificate  to  the  bank  of  his  having  made  such  acceptance ;  of 
this  transfer  of  stock  there  is  a  certificate  sent  from  the  bank,  or  such  other  office  where  the 
stock  may  be,  to  the  accountant  generaPs  office  ;  and  the  accountant  general  signs  another 
certificate  <^  such  [^Jtransfer,  and  of  his  acceptance  of  the  stock,  and  annexes  it  to  the  cer- 
tificate from  the  bank,  or  such  other  office  where  the  stock  may  be,  for  the  purpose  of  being 
entered  in  the  report  office.  Newl.  17. — 19.  For  each  parcel  of  exchequer  bills,  or  India 
bonds,  and  for  each  package  containing  specific  articles  directed  by  any  order  of  the  court 
to  be  deposited  in  the  bank  in  the  name  of  the  accountant  general,  he  signs  a  direction  for 
the  person  named  in  such  order,  to  make  such  deposit  in  the  bank  in  his  name,  and  to  what 
cause  or  account  it  is  to  be  placed.  When  the  party  or  his  solicitor  brings  into  the  account- 
ant generaPs  office  a  certificate  from  the  bank  that  such  deposit  has  been  made,  the  account- 
ant general  signs  another  certificate,  that  such  deposit  has  been  made  into  the  bank,  and  an- 
n  exes  it  to  the  bank  certificate  for  the  purpose  of  being  entered  in  the  report  office.  Newl. 
17, 18 — ^SO.  For  each  sum  of  money  directed  to  be  paid  out  under  any  order,  the  accountant 
general  draws  on  the  bank  by  a  note  under  his  hand,  entitled  in  the  particular  cause  or  ac- 
count out  of  which  the  money  is  to  be  paid  ;  this  note  is  entered  at  the  report  office,  and 
Btarked  and  countersigned  by  one  of  the  deputy  registers  of  the  court ;  if  the  money  for 
which  such  note  is  drawn  is  not  for  interest  or  maintenance,  the  accountant  general  signs  a 
ceitificate  of  such  note,  which  certificate  is  filed  in  the  report  office.  Newl.  IS — 21.  For 
each  sum  of  money  directed  to  be  laid  out  in  the  purchase  of  stock,  exchequer  bills,  or  India 
bonds,  the. accountant  general  draws  on  the  bank  in  the  particular  cause  or  account  by  a 
■ote  under  his  hand  for  the  amount  of  such  sum.  This  note  is  also  entered  in  the  report  of- 
fice, and  marked  and  countersigned  by  one  of  the  deputy  registers  of  the  court.  If  the  nio- 
■«y  for  which  such  note  is  drawn  is  principal  money,  the  accountant  general  signs  a  certifi- 
cate of  such  note,  which  certificate  is  filed  in  the  report  office.  If  the  purchase  for  which 
this  note  is  drawn  should  be  stock,  the  accountant  general  accepts  such  stock  by  signing  his 
name  in  the  transfer  book  at  the  bank,  or  at  any  othor  olfice  where  such  stock  may  be  ;  and 
then  signs  a  certificate  to  the  bank  of  his  acceptance  of  such  stock,  in  such  particular  causo 
or  account.  The  bank  also  sends  to  the  accountant  general's  office  a  certificate  that  the 
transfer  of  such  stock  has  been  made  ;  and  the  accoualanl  general  signs  another  certificate 
of  the  particulars  of  such  purchase,  transfer,  and  acceptance  of  stock,  and  annexes  it  to  (he 
bank  certificate,  for  the  purpose  of  being  entered  in  (he  report  office.  If  the  purchase  for 
which  the  note  is  drawn  should  be  exchequer  bills,  or  India  bonds,  the  bank  send  to  the  ac- 
comstant  generaPs  oflice  a  certificate  of  such  exchequer  bills,  or  India. bonds,  having  been 
pwchasedand  deposited  in  the  particular  cause  or  account  mentioned  in  the  note,  and  the 
accountant  general  signs  another  certificate  of  the  particulars  of  such  purchase  and  deposit, 
And  annexes  it  to  the  bank  certificate  for  the  purpose  of  being  filed  in  the  report  office. 
Ifewl.  18^  19.— »S«.  When  any  sum  of  stock  is  by  any  order  directed  to  be  transferred,  or 
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when  any  sum  of  stocky  or  any  exchequer  billt,  or  India  bonds  are  by  any  order  direoled  io 
be  Bold  ;  or  when  any  exchequer  bills,  India  bonds,  or  specific  articles  in  packages  are  by 
any  order  directed  to  be  delivered  oat,  tho  party  or  bis  solicitor  brings  to  the  accountant 
general's  office  a  certificate,  from  one  of  the  deputy  registers  of  the  court,  of  what  stock  is  to 
be  transferred,  and  to  whom  ;  and  of  the  stock,  bUls,  or  bonds  to  be  sold,  and  to  what 
amount ;  of  the  bills,  bonds,  or  specific  things  in  packages  to  be  deliyered  out,  and  to  whom, 
and  from  what  cause  or  account.  In  transfers  of  stock  the  accountant  general*  signs,  and 
sends  to  the  bank  a  certificate  of  his  having  made  such  transfer*  and  of  the  caase  or  account 
from  which  the  same  is  made,  and  then  signs  another  certificate  of  sOGh  transfer  to  be  filed 
in  (he  report  office.  In  sales  of  stock  the  accountant  ceneral  signs  a  certificate  to  the  bank 
of  the  stork  sold,  and  the  money  raised  in  the  particular  cause  or  account.  On  tales  of  ez« 
chequer  bills,  or  India  bonds,  the  deputy  register's  certificate  is  countersigned  by  the  ac- 
countant general,  who,  after  having  received  from  the  bank  a  certificate  of  the  particular 
bills  or  bonds  sold,  the  amount  of  the  money  raised,  and  the  cause  or  accoant  in  which  the 
sale  is  made,  signs  another  certificate  of  the  particulars  of  such  sale,  and  annexes  it  to  the 
bank  certificate,  to  be  filed  in  tho  report  office.  When  exchequer  bills,  and  such  other 
things  as  before  mentionod,  are  delivered  out,  the  deputy  regi8ter*B  certificate  is  countersigned 
by  the  accountant  general,  and  sent  to  the  bank  ;  and  the  bank  having  sent  to  the  accountant 
general  a  certificate  of  the  particulars  of  such  bills  and  other  things  delivered  out,  and  to 
whom,  and  from  what  cause  or  account,  the  accountant  general  signs  another  certiiScate  of 
such  delivery,  and  annexes  it  to  the  bank  certificate  to  be  filed  in  the  report  office*     Newt. 

19,  20, 21 23.  When  any  exchequer  bills  are  to  be  paid  off* or  exchanged,  the  party  or  his 

solicitor  leaves  the  order  at  the  accountant  general's  office,  and  requests  that  the  principal 
and  interest  due  on  the  bills  may  be  received,  or  that  the  exchequer  bills  may  be  exchangp- 
ed  ;  then  the  accountant  general  signs  a  direction  to  the  bank  for  the  principal  money  and 
interest  due  on  such  bills,  to  be  received  and  paid  into  the  bank  in  his  name,  or  that  the 
exchequer  bills  received  in  exchange  may  be  deposited  there  in  his  name,  and  placed  to  the 
cause  or  account  to  which  such  bills,  or  the  money  raised  upon  them,  belong :  the  bank  thea 
send  a  certificate  to  the  accountant  general's  office,  that  his  directions  have  been  complied 
with  ;  and  then  the  accountant  general  signs  another  certificate  that  the  bills  have  been 
exchanged,  or  (hat  the  principal  and  interest  have  been  received  upon  them,  and  annexes 
it  to  (he  bank  certificate  for  the  purpose  of  being  filed  in  the  report  office.    Newl.  21. — 
2*1.  When  any  sum  of  cash  or  stock  is  directed  by  any  order  to  be  carried  over  from  one 
cause  or  account  to  another,  the  accountant  general  signs  a  certificate  to  the  bank,  direct- 
ing such  sum  of  cash  or  stock  in  a  particular  cause  or  account  to  be  carried  over  to  some 
other  cause  or  account,  mentioning  the.  order  under  the  aiithority  of  which  such  ctmyiag 
over  is  directed  ;  the  bank  then  send  a  certificate  to  the  accountant  general's  office  of  soch 
carrying  over  having  been  made  ;  the  accountant  general  then  signs  another  certificate  of 
^nch  carrying  over,  which  is  annexed  to  the  bank  certificate,  for  the  purpose  of  being  filed 
in  (he  report  office.     Some  of  the  beforementioned  operations  take  place  on  almost  every  day 
when  (he  office  is  open-     Newl.  21,  22. — 25.  By  the  st.  36  Geo.  3.  c.  52.  the  person  hav- 
ing, or  taking  the  burthen  of  any  will  or  testamentary  instrument,  or  the*  administratioQ  of 
any  personal  estate,  in  the  case  of  infancy,  or  absence  beyond  the  sesM,  of  any  person  enti- 
tled to  any  legacy,  or  to  the  residue  of  any  personal  estate,  or  any  part  thereof,  charged 
with  the  legacy  duty,  is  enabled  to  pay  such  legacy  or  residue,  aiter  deducting  the  duty 
charged  (hereon,  into  the  bank  in  tho  name  of  the  accountant  general,  to  the  account  of  the 
peii^on  for  whose  benefit  the  same  is  payable  ;  and  such  money,  when  so  paid  in,  is  direct- 
ed to  be  laid  out  by  (he  accountant-general,   without  any  formal  request  for  that  purpoee^ 
in  tho  ))ur(h;4se  of  bank  3  per  cent,   consolidated  annuities.     Newl.  22.— .26.  The  accouot- 
arit  j^enrral  alao  makes  out  certain  certificates,  being  statements,  of  the  amount  of  cash  and 
other  elfertis  standing  in  the  particular  causes  or  accounts   to  which  such  certificates  sevc- 
rally  relate.     They  are  made  out,  whenever  they  are  applied  for,  by  tho  clerk  in  court,  or 
solici(or  in  the  cause  or  matter,  and  are  all  signed  by  the  accountant  general.     A  vefy  con- 
5(dcrabre  number  of  such  certificates  are  usually  required  in  the  course  of  a  year.     Newl. 

'23 27.  The  accountant  general  attends  two  or  three  days,  and  often  four  or  five  days  in  a 

week,  at  the  bank  of  fclngland,  and  other  places,  for  the  purpose  of  making  sales,   traoefeis, 
and  acceptances  of  stock,  according  to  the  orders  of  the  court.     He  also  attends  in  his  tara 
as  a  master  in  ordinary  at  the  public  office,  for  the  purpose  of  discharging  the  same  dulioe 
as  the  other  masters  in  ordinary  discharge  when  they  attend  there.     The  hours  of  attend- 
ance at  (he  accountant  general's  office  are  from  nine  in  the  morning  till  two  in  the  sd'ter- 
noin,  and  from  i'our  in   the  afternoon  till  seven  in  the  evening.     Newl.  23.— .28.  Tho  hoi- 
iiays  are  King:  Charles's   Martyrdom,  Candlemas-day,   Lady-day,  Ascension-day,    Kin^ 
Charles's  Krsi oration,  Midsummer-day,  Powder  Plot,  Lord  Mayor's  day,  the  birth-daya   ot' 
V\e  King,  Queen,  and  Prince  of  Wales;  at  Christmas,   from  Christmas  eve  to  the   7Us  of 
.1  ^nuary  ;  at  Kaster,  from  the  day  before  Good  Friday  to  the   Monday  after  Easter  'wooki 
and  at  Whitsuntide,  the  whole  of  the  W  hitsun-weok.     In  what  is  called  the  long  vacatiott 
the  office  is  shut  by  an  order  of  the  court,  usually  from  the  latter  end  of  August,  or  the  be- 
ginning of  September,  to  the  first  general  seal  before  Michaelmas  term  following,  inofdor  to 
adjust  the  accounts  of  the  suitors  with  the  books  kept  at  the  bank,  and  at  the  report    " 
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\^'\CkniceUario  associentur  clerici  honesti^  ^c.  regi  juraiij  qui  in  legihus  et 
cmsuettidinibus  Anglicanis  noticiam  habent  pieniortm,  quorum  officium  [*]5i7 

The  accomitant  general  has  sereral  clerks  under  him  to  assist  him  in  the  performance  of  his 
Tarioos  duties.     Newl.  23,  24. 

(<f)  1.  The  court  of  chancery,  upon  the  division  of  courts^  haying  retained  the  right  of 
affixing  the  great  seal  to  patents,  writs,  and  commissions,  and  of  issuing  original  process ;  mas- 
ten  were  appointed  in  that  court,  whose  business  it  was  to  make  out  the  forms  of  the  writs, 
and  when  made,  the  same  were  entered  in  a  book  ^called  the  Register  ;  and  such  writs 
were  precedents  in  future  for  the  like  cases  ;  and  exceptions  used  to  be  taken  to  writs  in 
the  courts  to  which  the  same  were  directed,  for  not  corresponding  with  the  register.  Harr. 
6.-~2.  After  the  masters  in  chancery  had  settled  the  proper  form  of  writs  and  commissions, 
and  those  things  began  to  be  of  course,  the  same  in  process  of  time  came  to  be  settled  by  the 
curnlofs,  who  in  their  original  institution  were  clerks  to  the  masters,  though  now  they  form 
a  difltinct  oAce.  Ibid.— B,  The  writs  agreed  upon  by  the  master  clerks  were  called  ^*  Ma- 
gifltralia,^^  in  contradistinction  to  those  which  were  framed  by  the  cursitors,  or  clerks  to  the 
masters,  and  were  called  '*  &^evia  formata  de  cursu."    Harr.  6. 

(e)  1.  It  is  the  duty  of  the  masters  to  execute  the  orders  of  the  court  of  chancery,  upon 
relerences  made  to  them  by  the  court,  acting  either  in  exercise  of  its  original  jurisdiction, 
or  under  the  authority  of  any  act  of  parliament,  or  by  the  lord  chancellor  or  rice- chancel- 
lor, in  lunacies  or  bankruptcies ;  and  by  reports  in  writing,  to  certify  in  what  manner  they 
hare  executed  such  orders.     Newl.  6.— •^^  Mr.  Newland  enumerates  the  following  heads 
of  reference  as  those  which  most  frequently  occur:  To  examine  into  any  alleged  imperti- 
nence or  scandal  in  any  bill  or  answer,  and  into  the  sufficiency  of  any  answer  or  examination. 
^-3.  To  examine  into  the  regularity  of  proceedings  had  in  court,  and  into  all  alleged  con- 
tempts of  the  court.-— 4.  To  settle  interrogatories  for  the  examination  of  parties. — 5.  To 
take  the  accounts  of  executors,  administrators,  trustees,  and  guardians,  and  between  parties  of 
erery  description.—^*  To  inquire  into  and  decide  upon  the  claims  of  creditors  and  legatees, 
and  next  of  kin.—- 7.  To  appoint  receirers  of  personal  estates,  and  of  the  rents  of  real  estates, 
ftiL  fiseir  salaries,  and  examine  their  accounts. — 8.  To  inquire  as  to  repairs  to  be  done,  and 
iato  the  propriety  of  felling  timber,  and  granting  leases. — 9.  To  sell  estates,  and  to  approve 
ef  the  inrestment  of  trust  money  in  the  purchase  of  estates,  and  for  this  purpose  to  inquire  in- 
to Iheirralue,  to  inrestigate  the  title  to  them,  and  settle  the  conveyances. — 10.  To  inquire 
for  the  heirs  and  next  of  kin  of  persons  dying  intestate.— -11.  To  appoint  guardians  of  the 
persons  and  estates  of  infants,  and  to  allow  proper  sums  for  their  maintenance  and  educa- 
tioiu — 12.  To  appoint  committees  of  the  persons  and  estates  of  lunatics,  and  to  examine  tho 
accounts  of  such  committees. — 13.  To  tax  the  costs  of  proceedings  in  any  suit,  or  under  the 
orders  Grif  the  court. — 14.  And  also  the  bills  of  costs  of  solicitors,  delivered  to  their  clients^ 
and   referred  for  taxation  under  the  3  Geo.   2.  c.  23. — 15.  And  also  tho  bills  of  costs  of  so- 
licitors for  business  done  in  bankruptcy,   pursuant  to  the  5  Geo.  2.  c.  30. — 16.  To  inquiro 
i^l&ether  infants  are  trustees  or  mortgagees  within  the  7  Ann.  c.  19 — 17.  To  inquire  under 
the  39  Geo«  3.  c.  56.  into  the  interest  ef  parties  in  money,  subject  to  be  laid  out  in  the 
purchase  of  lands.— -18.  And  in  general,  there  is  no  question  of  law  or  equity,  or  dispur- 
ted  ftict,  which  a  master  may  not  have  occasion  to  decide,  or  respecting  which  he  may  not 
be  called  upon  to  report  his  opinion  to  the  court.     Newl.   8. — 19.  The  masters  have  also 
the  custody  of  such  title-deeds  and  original  instruments  as  the  court  thinks  fit  to  place  under 
their  dare,  for  the  security  and  benefit  of  the  parties  interested   therein.     Ibid.. — ^0.  They 
likewise  attend  the  lord  chancellor  and  master  of  the  rolls  at  the  sitting  of  the  court,  accor- 
ding to  an  ascertained  rotation,  take  their  seats  upon  the  bench,  and  remain  there  until  th<^y 
are  permitted  to  retire,  which  is  usually  soon  after  tho  sitting,  that  they  may  attend  to  tlie 
Imsiness  of  their  respective  offices.     Ibid. — 21.  Two  masters  also  attend  the  house  of  pcer.<« 
every  day  it  sits,  and  are  employed  by  that  house  in  carrying  their  messages  to  the  house  of 
commons,  except  such  as  relate  to  the  royal  famiIy,Swhich  are  usually  carried  by  the  judges  ; 
bat  sBch  masters  as  are  members  of  the  house  of  commons  do  not  join  in   executing  this 
duty.    And  on  the  trial  of  a  peer,  or  of  any  person  impeached  by  the  commons,  all  t))o 
inasttrs  attend  every  day.     Ibid. — 22.  They  likewise  attend  coronations  and  processions  oi" 
state.  I  bid  .-^23.  For  the  convenience  of  the   suitors  and  others,  one  master  attends  every 
d^y  ai  the  public   office  for  the  purpose  of  taking   answers  and  affidavits,  Ibe  acknowledg- 
ment of  deeds,  recognizances,   and  surrenders  of  offices  intended  to  be  enrolled,  and  other 
bsiioess  of  that  kind,   according  to  the  13  Car.   3.  st.  1.  Newl.  8,9. — !^4.  When  a  person 
ia  unable,  from  sickness  or  any  other  cause,  to  come  to  the  public  office,  the  master  attend:) 
•neb  person  at  any  distance  from  London  not  exceeding   twenty   miles.     Newl.  9. — ^5.- 
}^su:h  master  executes  the  orders  of  reference  made  to  himself  independently  of  all  the  other 
masten.    Ibid. — 26.  The  hours  of  attendance  in  the  m.aster'8  office,  are  from  ten  o'clock  in 
tise  ttonuDg   until  three  in   thq  afternooc^,  and  from  six  to  eight  in  the  erenins  (though  tlie 
ewenii^  attendance  is  now  s€$ldom  given.)     The  hours  of  attendance  in  the  public  oirice  are 
P^^CidailT staled  hereafter  in  thai  pact  which  respects  the  clerk  of  this  office.    Ibid — ,^ 
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^e)  querelas^  <$'r.  audire  et  examinare  tt  debitum  remedium  exhibere  per  brttia 
regis.     Fleta,  1.  2.  c.  13.     2  Inst.  407.  (/) 

[*]And  bj  commission  a  judge  frequently  hears  causes  in  chancery. 

But  if  the  masters  in  chancery  disagree  to  the  opinion  of  the  judge,  there 
shall  be  no  decree  ;  for  they  are  equal  in  commission.  Semb.  1  Ver.  265.  ; 
but  it  is  said,  that  this  does  not  appear  by  the  decree. 

A  master  in  chancery  shall  not  be  answerable  for  a  security  approved  by 
him,  if  there  was  no  corruption  in  him,  although  it  proved  defective.  R.  2 
Ver.  90.  (g) 

,m  -         -  ,  .-,  ■     ■  .  ■         ■        .  .  ■  -  .  ^ 

27.  The  holidays  kept  at  the  master^s  office  consul  of  the  four  racaiioDs,  viz>  from  the  last 
seal  after  each  term  to  the  first  seal  before  the  following  term  ;  and  besides  these  Tacation?^ 
the  following:  particular  holidays  are  kept  in  the  private  offices,  namely^  King  Charleses  Mar- 
tyrdom, Candlemas-day,  L^dy  dsy.  Ascension  day,  the  Restoration  of  King  Charles  IL,  Mid« 
summer-day,  and  the  Gunpowder  Plot.  The  holidays  kept  in  tho  public  office  are  specified 
in  that  part  which  respects  the  clerk  of  the  public  office.  NcwI.  9,  10. — 28.  Though  the  va- 
cations are  understood  to  consist  of  the  periods  before  stated,   the  masters  attend  in  their 
offices  for  the  accommodation  of  the  suitors,  as  long  after  the  last  seal  subsequent  to  each 
term,  as  they  in  their  discretion  may  think  necessary  for  completing  er  forwarding  the  busi- 
ness in  their  respective  offices ;  and  with  that  view  they  have  attended  generally   from 
eight  to  twelve  days   beyond  the  period  stated.     Newl.  10*-— 29.  The  salaries  of  the  mas- 
ters consist  of  the  following  particulars  :  of  1002.  a-year  each,  payable  at  the  exchequer 
under  a  grant  from  the  crown  subject  to  the  usual  deductions,  of  robe  money   amounting  to 
about  61.  2t.  lOd.  each,  payable  by  the  clerk  of  the  hanaper,  of  two  salaries  of  ^00/.  and 
400/.  making  together  6002.  a-year  for  each,  paid  out  of  the  dividends  of  public  annuities 
purchased  by  tlio  court  of  chancery  under  the  authority   of  parliament.     These  salaries 
were  granted  by  the  stat.  5  Geo.  3.  c.  28.  and  4>>  Geo.  3.  c.  128.  They  are  also  entitled 
to  considerable  fees  for  business  done  in  their  respective  offices.  Ibid. 

(/)  They  are  appointed  by  the  lord  chancellor,  and  hold  their  offices  for  life*     Newl.  ^. 

ig)  !•  Clerks  lo  the  Mctsters  in  Ordinary. — Thero  are  attached  to  each  office  two  clerks  i 
one  is  the  chief  clerk,  the  other  is  the  copying  clerk.  The  duties  of  the  principal  clerks 
are  to  keep  a  register  of  the  warrants  or  summonses  issued  from  the  office,  and  of  the  names 
of  the  clerks  in  court,  and  solicitors  who  attend  the  return  thereof,  by  which  register  the 
costs  are  afterwards  taxed  ;  to  arrange  and  preserve  the  records,  deeds,  books,  and  other 
documents  in  the  office,  so  that  they  may  at  all  times  be  readily  found  and  produced  when 
wanted  ;  to  attend  the  court  with  deeds,  books,  and  papers ;  to  draw  and  transcribe  all 
certificates  to  be  signed  by  the  master,  and  to  draw  and  transcribe  all  reports  to  be  after- 
wards settled  and  signed  by'the  master,  and  to  prepare  the  schedules  to  be  annexed  to  the 
reports.  They  are  also  employed  in  assisting  the  matters  in  making  calculations.  Newl. 
1 1. — 2.  Clerk  of  Ike  Public  Office  of  the  Masiers  in  Ordinary/. — It  hasheen  already  stateA 
that  one  master  is  in  attendance  during  the  whole  year  (certain  holidays  excepted),  in  order 
to  administer  oaths  to  answers  and  pleas,  to  take  affidavits,  to  receive  the  acknowledg- 
ments of  recognizances,  deeds,  and  specifications  of  patents,  and  to  transact  other  business 
of  that  kind.  For  the  dispatch  of  this  business,  they  have  an  office  common  to  all  the  mas- 
ters in  rotation,  called  the  public  office,  and  a  clerk  attached  to  that  office,  called  the  clerk 
of  the  public' <!ffice.  This  office  was  established  by  the  stat.  13  Car.  2.  st.  1.  The  duties 
of  the  clerk  are  to  write  the  jurates  and  attestations  upon  honour  to  answers  and  picas,  and 
the  returns  to  commissions,  and  to  enter  a  memorandum  of  them  in  a  book  kept  for  that 
purpose  id  the  office,  and  to  preserve  such  records  until  the  clerk  in  court,  who  ia  to  file 
ihem,  applies  and  gives  a  receipt  for  them,  to  write  the  certificate  of  witnesses  being  sworn, 
who  are  to  be  extimined  by  the  examiners,  or  before  arbitrators ;  to  write  the  jurats  on  affi- 
davit9,  and  the  memoranda  or  affirmations ;  to  make  out  the  rotas  for  the  masters  respecting 
all  the  different  attendances  in  the  public  office,  in  court,  at  the  rolls,  and  in  the  house  of 
lords  \  and  to  deliver  these  lists,  not  only  to  the  masters,  but  to  the  deputy  registers  as 
their  guide  in  filling  up  the  references  to  the  respective  masters ;  to  keep  lists  of  all  causes 
and  petitions  in  the  papers  before  the  lord  chancellor,  master  of  the  rolls,  and  vice-chan- 
cellor ;  and  to  enter  the  names  of  the  consent  causes  and  petitions  in  a  book.  Generally, 
he  is  the  clerk  in  all  matters  transacted  in  tho  public  office,  and  which  regard  the  masteie 
as  a  body.  Newl.  11,  1'2.— 3.  One  master  and  the  clerk  of  the  public  offire  attend  there 
every  day  during  the  whole  year,  Sundays,  the  holidays,  and  the  Saturdays  after  mentioned 
only  excepted,  viz.  New  Vcar's-day,  Epiphany,  King  Charleses  martyrdom,  Candle ma^-day. 
Lady-day,  Good  Friday,  the  Saturday  toHowing,  and  Monday,  Tuesday,  and  Wednesday  in 
!Lasler  week,  Ascension-day,  Monday,  Tuesday,  and  Wednesday  in  Whitsun-week,  King 
Charles's  Restoration,  Midsummer-day,  Saint,  Matthew,  tht  King's  Coronation,  Michaelmas- 
da  v.  Kiiirs  Accession,  I'owder  i'lot,  Christinaa-day,  aad  the  two  following  days.    The 
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[*](B  6.)  The  register. 

'The  register  (A)  is  an  officfer  bf  note,  who  has  many  deputies  (i*),  who  take 
tjotice  of  all  orders  and  decrees  madebj  the  courts  Vide  Practical  Regis-' 
tcr  in  Chancery,  2S4,  310; 


hoan  of  attendance  are  at  follow;  from  New  TearVdaj  to  the  day  immediately  preceding' 

tbefiret  seal  before  Hilary  Term,  from  eleven  to  one,   except  Saturdeiys,  when  the  office  is 

shot ;  on   the  day  preceding  sach  seal  from  ten  till  two,  and  from  six  until  eight  in  the 

•  evening ;  the  two  following  days  from  ten  until  two  only,  and  from  thence  until  Saturday 

after  the  last  seal  after  Hilary   Term,  from  ten  until  two,  and  si±  until  eight,  except  the 

l^turday  evenings  before  and  after  term  ;  Passion  week,  from  ten  till  two  ;  Easter  week, 

from  eleven  until  one ;  from  the  firfct  seal  before   Easter  TeJm   until  the  Saturday   after 

Easter  term,  the  same  hours  of  attendance  as  Hilary   Term;  from  the  seal  before  Trinity 

terqn  until  the  Saturday  after  the  last  seal  after  Trinity  Term,  the  same  hours  of  attendance 

as  the  preceding  terms  ;  from  thonbe  to  the  conclusion  of  the  sittings  in  court,  from  ten  till 

two  only;  from  the  conclusion  of  the  sittings  until  the  first  seal  before  Michaelmas  Term^ 

from  eleven  till  one,  except  on  Saturdays^  when  the   office  is  shut;  before,  during  and 

after  Michaelmas  Term,  the  same  attendance  as  before,   during  and  after  the  other  terms. 

The  hours  of  attendance  just  mentioned  are  of  course  to  be  understood  with  the  exception^ 

to  be  collected  from  the  list   of  holidaySi     Newl.  13,    14. — 4.  Masters  Extraordinary  tn 

Chancery.     To  assist  the  masters  in  chancery  in  the  ministerial  part  of  their  duty,   officeri 

(called  masters  extraordinary  in  chancery^  are  appointed  by   the  lord  chancellor.     Theic 

principal  business  consists  in  tkking  affidavits^  ahd  the  acknowledgments  of  deeds  in  thei 

country,  and  they  are  restrained  frofn  doing  any  thin^  within  twenty   miles  of  London  ;  and 

that  it  may  appear  whether  they  do  or  not,  they   are  m  the  caption  to  expres^the  name  of 

the  t<rwn  and  county  where  they  shall  take  any  affidavits,  &c,  otherwise  the  same  shall 

not  be  held  authentic,  nor  admitted  to  be  filed  or  infolled.     See  Beame^s  Ord.  Chan.  212i 

Newl.  14. 

(h)  1.  The  offi<*e  of  the  register  of  the  couK  of  chancery  is  executed  by  four  sub  or  dep« 
uty  register^,  besides  the  master  or  clerk  of  the  report  office,  sometimes  called  the  filer  of 
the  reports,  and  the  t^j^o  clerks  6f  the  entries,  Ncwl.  24. — 2.  The  office  of  principal  register 
i's  vacant,  and  the  abbve-mefatloned  officers  receive  for  their  own  use  the  fees  for  business 

done  in  the  office.     Ibid 3.  The  45  Geo.  3.  b.  ^5.  allows  appointments  and  nominations. 

Which,  during  any  vacancy  of  the  office  of  register  ahd  keeper  of  the  registry  and  registers, 
in  the  court  of  chancery  of  Great  Britain,  shall  be  made  by  the  lord  chancellor  under  hii^ 
hand  and  seal,  of  any  person  io  be  a  sub-re^istci-,  or  deputy  register,  or  filer  ot  keeper  of 
the  reports  knd  certificates  and  books  of  entries  of  orders  and  decrees,  or  to  be  an  entering 
clerk  for  entering  orders  made  in  said  court,  or  to  hold  any  office  or  place,  the  appointment^ 
fee.  to  which  might  have  been  made  by  the    person   holding   th6   office  of  register,  &c.  in 

case  such  office  had  not  been  vacant.  .  .        .     .       -   ^     ..       « 

^t)  1.  The  four  deputies   attend  the  court  when  sitting,  take  minutes  of  the  direction^ 
given ;  arrange   those   minute»,   and  draw  up  the  decrees,  dismissions,  and  orders.     They 
make  copies  of  decree*,  dismissions,  Sind  orders,  and  sip  them  ;  and  make  copie*of  minutei 
for  parties   requiring  the  same.     They  mark  exhibits  proved  in  court  tnra  ro^c.   and  sigd 
certificates  of  various  kinds.     By  the  Atat.  15  Geo.  I.  cap.  32.  it  is  the  duty   ot    the  deputy 
registers  to  countersign   the  accountant  gcneraPs  drafts  upon  the  bank  of   England  ;  and  td 
flraw  and  sign  certificates  to  the  slccountant general,  preparatory  to  the  transferor  deliveif 
out  of  ihe  stocks,   securities,  or  other   property  standing  in  his  name,  or  deposited  m  thft 
bank  in  trust,  in  the  several  causes  or  accounts  in  the  court,   pursuant  to  the  orders^of  the 
court  for  such  purpose.     For  these  duties  no  fees  are  taken  or  allowed  to  be  taken  by  tb» 
deputy  registers.     The   senior  deputy  reeister  appears   in  pr dice   to  discharge  certain 
special  duties  of  the  office  himself.     He  Sus  e^Lceptions  to  the   ma8ter;s   reports,  enienr 
pleas,  demurrers,  causes,   appeals,  reheftrings,   further  directions,  equities  reserved,  and 
Exceptions  for  hearing  before   the  lord  chancellor,  and  makfes  out  a  book  of  the  same  ;  he 
delivers  notes  for  subpoenas  to  hoar  judgment ;  he  m^kes  out  a  paper  of  causes  and  other 
matters   to  be  h<  ard  in  court,  and  notices,  causes,  and  other  matters  that  are  adjourned, 
ABd  sees  that  they  are  put  Into  the  paper  the  day  they  are  adjourned  to  ;  he  makes  copies 
4)f€Jiception8  and  petitions  for  rehearing,  and  of  appeal  when  required  ;  he  receives  deposits 
uponfilineof  ekCeptions  and  bills  of  review,  and  also  upon  setting  down   petitions  for  re- 
hearing and  of  appeal  keeps  an  Account  thereof,   and  pays  the  same  pursuant  *«  the  or- 
ders of  the  court;  he  also  marki  with  the  office  stamp  |)nnted  copies  of  drifts  and  letters 
patent,  Hud  tells  out  and  tells  in  the  same  ;  he  8ets  down  as  a  pn^^log©    eight  c&a»es   in 
each  term.     The  next  senior  deputy  register  attends  at  the  rolls  and  has  the  l«»^e  ?"*»^»  ^j^; 
ceptiogT-  to  filing  exceptions,  and  receiving  the  deposits  th^ureon,  ^nd  makmg  copie$ 
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[*JThe8c  orders  he  ought  to  draw  up,  enter  in  his  ofBce,  sign,  and  deliv 
er  to  the  parties.     Vide  Practical  Register  in  Chancery,  254,  &€• 

He  ought  to  take  the  orders  as  the  court  pronounces  them.    Vide  Prac 
ticaJ  Register  in  Chancery,  255. 

He  ought  to  recite  the  first  order  (if  there  be  such)  in  the  subsequent  one. 
Vide  Practical  Register  in  Chancery,  257. 

If  the  order  be  out  of  a  general  rule,  he  ought  to  recite  the  reasons  for 
making  it.     Vide  Practical  Register  in  Chancery,  257. 

If  the  order  be  for  a  reference  to  arbitrators  after  the  hearing,  he  ought  to 
mention  the  opinion  of  the  court,  unless  the  court  otherwise  directs.  Vide 
Practical  Register  in  Chancery,  260.  (k) 

(B  7.)  The  six  clerks. 

The  six  clerks  are  (/)  the  only  attomies  (m)  to  the  court  of  chancery, 


thereof,  marking  and  telling  out  and  telling  id  briefs,  and  excepting  also  that  hiB  privi- 
lege extends  only  to  the  setting  down  of  six  causes  in  each  term.     Newl.  24,  26,  26.-»S. 
The  hours  of  attendance  at  the  office  are  generally  from  ten  in  the  morning  till  two  in  the 
afternoon,  and  from  five  till  eight  in  the  evening.     But  from  the  time  of  meeting,  after  th« 
Christmas  holidays,  to  the  first  day  of  Hilary  Term,  from  the  last  seal  after  Hilary.  Term  to 
the  first  day  after  Easter  Term,  from  the  last  day  of  Easter  Term  to  the  first  day  of  Trinity 
Term,  and  from  the  first  seal  before  Michaelmas  Term  to  the  first  day  of  the  same  tenn,  tho 
hours  are  from  ten  in  the  morning  till  three  in  the  afternoon ;  and  from  the  fourth  seal  after 
Trinity  Term  till  the  shutting  of  the  accountant  general's  office  the  hours  are  from  ten  in  the 
morning  till  two  in  the  afternoon,  and  from  five  till  six  in  the  evening*  When  an  increase  oC 
business  renders  it  necessary,  further  attendance  is  ^iven.  Newl.  26,  27.-3.  The  holidaya 
are  Martyrdom,  Candlemas-day^   Lady-day,  Ascension-day,  Restoration,  Midsummer- day. 
King's  Birth-day,  from  Maundy  Thursday  till  the  Monday  after  Easter  week,  the  Whitsuu.- 
week.  Ash  Wednesday,  Gunpowder  Plot  (but,  if  the  court  sits  on  either  of  these  two  days, 
attendance  is  given  from  ten  till  one),  Queen^s  Birth-day,  Prince  of  Wales^s  Birth-day,  Lord 
Mayor's-day,  Saint  Thomas  ;  attendance  on  these  days  is  given  from   ten  till   one ;  twelve 
days  at  Christmas  ;  the  long  vacation  commencingwhen  the  accountant  generaPs  office  is  shut, 
and  ending  at  the  first  seal  before  Michaelmas  Term.     But  some  person  is  in  attendance 
during  the  long  vacation,  excepting  on  the  days  above  noted  as  holidays.     Newl.  27. 

(A)  1.  Reguter^s  Bafr-bcarer*  The  duty  of  the  bag-bearer  is  to  attend  the  court  of  chan- 
cery at  all  times,  when  the  lord  chancellor  or  vice-chancellor  is  sitting  with  the  register ''a 
book  and  cause  papers,  and  to  continue  his  attendance  till  the  rising  of  the  court;  after 
which  he  makes  out  from  the  register's  paper  the  several  lists  of  causes  and  other  matters 
appointed  for  hearing  on  the  following  day,  and  delivers  the  same  in  the  evening  preceding' 
at  the  houses  of  the  lord  chancellor  and  vice-chancellor,  at  certain  public  offices,  and  at  the 
chambers  of  gentlemen  of  the  bar.     Newl.  27,  28.-2.  Register  of  jijidavUs,     The  duties 


...  iginal  affidavits  in  the  court  of 

chancery,  to  grant  certificates  of  affidavits  being  filed,  and  to  search  for  affidavits.  The 
office  is  executed  by  a  deputy,  who  is  wholly  paid  by  his  principal.     Newl.  29,  30. 

if)  I.  Six  Clerks.  These  officers  arc  appointed  by  the  master  of  Jhe  rolls,  and  hold  their 
offices  on  the  equity  side  of  the  court.  Their  duties  are  to  receive  and  file  all  bills,  answers, 
replications!,  and  other  records  in  all  causes  on  the  equity  side  of  the  court  of  chancery ;  and 
if;  when  brought  to  them  for  that  purpose,  they  appear  to  be  fairly  engrossed  with  their 
proper  stamps,  and  conformable  to  the  rules  and  practice  of  the  court,  to  enter  memoran- 
da of  them  in  books  from  which  they  are  to  certify  to  the  r*]court,  as  occasion  may  require, 
the  sta'e  of  ihe  proceedings  in  causes.  They  sign  all  copies  of  pleadings  made  by  the  sworn 
clerks  and  waiting  clerks,  after  seeiiig-  that  (he  originals  arc  regularly  filed  ;  after  each  term 
they  present  to  be  set  down  the  causes  ready  for  hearing  in  the  ensuing  term,  either  before 
tlie  lord  chaacellor  or  thp  master  of  the  rolls.  They  attend  in  Wostminster-hall  in  term  time, 
to  read  the  documents  required  to  be  read  in  causes.  They  examine  and  sign  docquets  of 
decrees  and  dismissions  prepared  for  inrolment,  and  see  that  the  records  and  orders  be  duly 
filed  and  entered,  which  they  certify  previously  to  the  presentation  of  the  docquets  to  the 
lord  chancellor,  the  master  of  the  rolls,  or  (he  vice-chancellor,  for  signature.  They  have 
the  care  of  all  records  in  their  office  which  remain  in  their  studies  for  the  space  of  six  terms, 
for  the  sworn  clerks  and  waiting  clerks  to  resort  to  without  fee.  They  afterwards  sort  them 
and  lay  them  up  in  their  record  room  i    bttndlei,  making  indexes  and  calendars,  for  the 
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von  TMd/  reeoWM  to  them.  The  remajaiag  basinem  ia  their  oAce,  on  ^e  eqidty  tide  of 
the  court,  is  transacted  by  the  ewom  clerks  and  waiting  clerks.  Instead  of  each  six  cterk 
emplovin^  a  deputy  under  him  (as  was  formerly  the  practice)  to  transact  his  business  during 
the  Tacation,  and  to  take  care  of  the  records  in  his  particular  diTision,  the  six  clerks  now 
employ  one  clerk  under  them  all  for  the  care  of  the  records  In  every  division,  whereby  the 
disturbance  of  the  records^  which  is  stated  to  hare  taken  place  under  the  more  ancient 
practice,  appears  to  be  prevented.  One  or  more  of  the  six  clerks^  as  the  business  of  the 
office  requires,  attends  in  person  during  vacations.  In  ad(lHion  to  the  duties  on  the  equity 
side  of  tho  court,  tiie  six  clerks  have  other  duties,  with  which  the  sworn  clerks  and  wait« 
ing  clerks  have  no  concern.  They  are  comptrollers  of  the  hanaper,  and  inroi  the  warrants 
for  grants  which  pass  the  great  seal.  The  six  clerks  also  write  and  engross  letters  patent 
ibr  sheriffs,  with  the  writs  incident  thereto ;  and  they  have  the  custody  of  the  sheriffs^ 
roll.  An  under  clerk  assists  his  principals  in  the  preparation  of  sheriffs^  patents,  and  in 
other  parts  of  their  duties.  The  six  clerics  are  the  nominal  attomies  in  all  causes  depend- 
ing in  the  petty  bag:  and  it  is  their  duty  to  enter  in  a  book  all  rules  in  causes  given  by  the 
clerks  of  the  petty  bag.  Newl.  3^  33, 34.-2.  The  usual  hours  of  attendance  are  from  ten 
in  the  forenoon  tiU  two  in  the  aAemoon,  and  later  as  occasion  requires,  and  in  term  time  from 
ML  to  eight  in  the  evening.  The  holidays  are  the  Epiphany,  King  Charles's  Martyrdom,  the 
Purification,  Lady- day,  unless  the  court  sits,  Ash  Wednesday,  Good  Friday,  E^ter  week  ex- 
cepting Saturday,  if  it  be  a  notice  day,  Ascension-day,  the  Restoration,  Whitsun  week,  ex- 
cepting Saturday,  if  it  be  a  notice  day,  King's  Birth-day,  Midsummer-day,  unless  the  court 
sits,  or  it  be  a  notice  day,  Prince  of  Wales's  Birth-day,  St.  Bartholomew,  London  burnt  2d  of 
September,  Coronation,  St.  Michael,  Ascension,  Powder  Plot,  Lord  Mayor's-day,  Christmas- 
day,  and  intervening  days  to  6th  of  January.  NeWl.  34.— ^S.  Sunm  Clerk*.  These  officers 
are  admitted  to  their  office  by  the  master  of  the  rolls,  and  which  they  hold  for  their  lives. 
See  Bcames^  Orders  in  Chan.  280.  It  is  the  duty  of  the  sworn  clerks  to  make  out  all  writs, 
special  and  common,  on  the  equity  side  of  the  court  of  chancery,  and  all  processes  (excepting 
subpoenas)  in  the  causes  wherein  they  are  respectively  employed  :  all  bills,  pleas,  demor- 
rers,  answers,  replications,  and  other  pleadings  are,  by  them  entered  in  their  books  and  pre- 
sented to  the  six  clerks  to  be  filed  ;  and  the  required  certificates,  as  to  the  state  of  proceed- 
ings in  the  several  causes  in  which  they  are  respectively  concerned,  are  prepared  by  them, 
and  tendered  to  the  six  clerks  for  their  signature.  They  make  copies  of  all  pleadings  and 
proceedings  filed  with  the  six  clerks,  or  returned  into  the  office  of  the  six  clerks  ;  and  for  that 
purpose  they  have  a  right  to  have  recourse  to,  and  to  have  the  custody  of,  all  the  records  la 
tho  causes  wherein  they  are  employed  as  occasion  requires.  They  enter  all  rules  to  produce 
witnesses,  and  pass  publication,  and  all  appearances  and  consents,  with  the  register,  an  d  sign 
all  petitions  for  rehearing  and  of  appeal,  undertaking  on  behalf  their  respective  clients  o  pay 
such  costs  Cif  any)  as  the  court  shall  award  as  to  any  proceedings  had  since  the  decree  or  or- 
der appealed  from,  or  sought  to  be  reheard.  They  are,  when  required,  to  attend  the  hearing 
of  causes  wherein  they  are  concerned ;  and  also  to  attend  the  masters  in  chancery  en 
the  taxation  of  bills  of  costs,  and  otherwise  as  occasion  may  require.  They  must  be  well  ac- 
quainted with  the  fees  of  all  officers  on  the  equity  side  of  the  court ;  they  draw  and  en- 
rol aU  dockets  of  decrees  and  dismissions  required  to  be  enrolled ;  and  exemplify  the  plead- 
ings and  proceedings  of  the  court  when  required.  They  attend  the  court  of  chancey  and 
the  masters,  and  also  the  courts  of  common  law  and  assizes,  with  records  when  required,  pur- 
suant to  orders  of  the  court  of  chancery  j  they  certify  to  the  court  matters  of  practice 
when  required;  they  answer  questions  stated  by  solicitors  or  suitors  relaUve  to  the  prac- 
tice of  the  court,  and  give  advice  on  the  conduct  of  suits.  Newl.  35,36.-4.  A  general 
order  of  the  court,  made  June  18, 1668,  regulates  what  proporUon  of  the  fees  received  by 
the  sixty  clerks  of  their  clients  shall  be  retained  by  them,  and  what  proportion  they  shall  be 
accounteble  for  to  the  six  clerks.  Upon  the  construction  of  this  order  it  has  been  held  that 
the  six  clerks  are  enUtled  to  receive  their  proportion  of  the  fees  from  the  sworn  <^?;»^,  though 
hVmaynot  have  received  them  from  his  client,  but  only  may  have  given  credit  for  them. 
Newl-^aJ;  37  --5.  They  are  the  attomies  on  the  equity  side  of  the  court,  and  have  a  right 
o Tct  as  solicitorl  in  it  i  aud  by  themselves  or  their  agents  are  to  give  constant  attendance 
t^edS^t^^^  business.     It  is  in  the  option  of  a  solicitor  to  employ  any  one 

oTtK^cle^k^^       thinks  proper.    In  order  to  qualify  and  entitle  a  person  to  act  as  a 
swo^cT«k,uJneces^^^  that  he  should  have  «,rved  a  clerkship  of  five  years  to  one  of 
h^^om  d  who  takes  a  fee  in  consideration  of  the  same,  after  he  expiration  of  which 

ckrCS^such  pirson  is  qualified  to  be  sworn  in  before  the  master  of  the  '°»«;.  N«wl.  37^ 
6.  For™ater  ^nvenience,  some  alterations  have  been  made  '»*i«^?^,i>«^«»  VnVl.l^ 
hour^  f^transacting  business.  That  part  of  the  six  clerks  office  wherein  the  sworn  clerta 
r^"''J°/lT^w;^L.   ;.  «^«  nr.«n  dnrini.  term  time  from  ten  in  the  morning  till  three  m  the 


foi^^HearSteTT  i^V^^^^^^^  ?«^- V^  ^^^^^Tof^Uc^' 

m^^ng  ?il^«'  -  the'afternoon,  excepting  on  {he  ^^X- -PP-P^^^^^,^?^  ^ 

of  motions  and  peUtions,  when  it  is  opened  from  ten  m  the  mormng  until  mree  mwe 
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r*latid  the  otliers  (n)    are  under  clerks  to  Ihem,     Ord,   per   Clarendon, 
Rules  and  Orders  o  Ciiancery  1 10.     Vide  Practical  Register  in  Chancery, 

BO.  (o)  ^  . 

All  the  proceed'ngs,  upon  hill  and  answer,  to  the  decree,  and  sometimes 
after  the  decree,  belong  to  their  office.  Vide  Practical  Register  in  Chance- 
ry, 60. 

Copies  of  the  hill,  answer,  depositions,  or  other  record,  which  belpng  to 
the  six  clerks  to  make,  ought  to  contain  15  lines  in  every  sheet,  written 
plainly  and  fu'ly.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  104. 
Vide  Practical  Register  in  Chancery.  113. 

And  no  such  copy  shall  be  delivered  out  of  the  office,  till  signed  by  the 
six  clerk  or  his  deputy.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery, 
104.     Vide  Practical  Register  in  Chancery,  64.  113. 

[*]Nor  shall  it  be  used  in  court,  or  before  a  master,  Ord,  per  Cl^. 
Rules  and  Orders  of  Chancery,  104.     Vide  Practical  Register  in  Chancery, 

113.     * 

All  pleadings,  commissions,  and  certificates  which  belong  to  them,  shs^ll 
he  irnmediately  delivered  to  the  six  clerk,  who  is  the  attorney  in  the  cause, 
or  ^o  his  deputy ;  nor  shall  they,  before  that,  be  opened  by  any  ander-clerk. 
Qrd.  per  Cla.     Rules  and  Orders  of  Chancery,    107. 

No  bilK  pleading,  commission,  or  decree,  shall  he  carried  by  any  under- 
plerk  out  of  the  office,  to  be  engrossed,  copied,  or  in  rolled  (p) :  and  after 
the  engrossment,  &c.  the  original  shall  be  remitted  to  the  six  clerk,  to  whose 
custody  it  belongs.     Ord.  per  Cla.   Rulps  and  Orders  of  Chancery,  107.  (9)« 

pooD,  and  froin  six  till  eight  in  the  evening  ;  and  from  the  second  seal  after  Hilary  TePin 
to  ih^  last  seal  after  the  same  term  ;  and  from  the  first  seal  before  each  term  to  the  first 
^ay  of  ^ach  term,  from  ten  in  the  morning  till  thriee  in  the  aftcrnoof^;  and  on  the  days  for 
services  of  notices  and  petitions,  from  five  in  the  afternoon  till  dusk.  During  all  vacation, 
it  is  oppufrom  ten  in  the  morning  till  two  in  the  afternoon,  holidays  excepted.  In  cases  of 
{emergency,  attendance  is  given,  althongh  out  of  office  hours,  or  on  holidays,  "the  holi- 
days usually  kept  are  as  follow  ;  King  Charleses  Martyrdom,  the  Purification,  Lady  day, 
unless  the  court  sits,  or  it  be  a  notice  day  j  Ash  Wednesday,  unless  the  court  sits,  or  it  be  a 
potice  day  ;  Good  Friday,  Easter  week,  or  until  the  notice  day,  if  before  the  expiration  of 
the  week  ;  Ascension-day,  Restoration,  Whilsun  week,  or  until  the  notice  day,  if  it  be  be- 
fore tjie  expiration  of  the  week  ;  King^?  Birth  day,  but  |f  the  couirt  sits,  or  it  be  a  notice  day  ; 
jt  is  kept  in  the  afiernoon  only  ;  Midsummer-day,  unless  the  court  sits,  or  it  be  a  no*tice  day. 
Prince  of  \Vales's  Birth-day,  St.  Bartholomew,  September  2  Loudon  burnt.  Coronation, 
Saint  Miphacl,  Accession,  Powder  Plot,  Lord  Mayor's-day  in  the  afternoon  only  ;  December 
Jho  25th  to  January  the  6th,  both  days  inclusive.  Newl.  37,  38,  39.— 7.  Waiting  CUrks. 
Tlie  service,  attendance,  and  feesof  the  waiting  clerks  are.  the  sair^c  in  all  respects  as  those 
of  the  sworn  clerks  ;  nor  do  they  differ  in  any  thing  from  the  sworn  clerks,  excepting  that  a 
clerk  who  has  served  but  three  years  to  a  sworti  clerk,  may  be  admitted  into  the  office  of  a 
-wailinir  clerk  ;  and  that  a  waiting  clerk  has  no  right  to  take  any  articled  clerk  under  him  ; 
and  that  two  waiting:  clerks  are  allowed  to  one  seat  in  the  six  clerks'  office,  whereas  the 
sworn  clerks  have  each  of  them  a  separate  seat.     Ncwl.  39. 

(>«)  The  appointment  of  a  clerk  m  court  is  necessary  only  where  thojarty  is  to  appear. 
1  » es-  J.  *''*. 

(n)  A  pi%  clerk  cannot  be  changed  at  pleasure.     2  Ves.  s.  111. 

to)  {$ce  that  formerly  the  six  clerks  were  the   only  attomies  of  the  court.     13  Ves.  197. 

00   1*  Afler    the  bill  is  drawn  and  engrossed,   it  is' to  be   carried  to  a  clerk  in  court  to  be 

lied,  who  first  enters  it  in  his  cause  bopk,  and  then  in  the  general  bill  book  ;  after  which 

le  marks  it  at  the  top  with  the  day  of  the  month,  and  year,   and  subscribes  his  name  at  the 

>ottom  on  the  left  side,  and  then   delivers  it  to   his  six  cTerkto  be   filed,  which  the   latter 

accordingly  does  having  entered  it  also  in  his  book.     Newl.  2.—^.   Bills,  thus  brou-'ht  into 

fhe  SIX  clerks  office,  must  be  entered  and  filed  according  to   their  several  dates!     Ord. 

pan.  70.  • 

(^)  J  A  sworn,  and  a  six  clerk  has  a  lien  on  the  duty  recovered  by  him.  2  Ves.  s.  25. 
rT?_,  ^o«-^?  he  obhged  to  deliver  up  papers  til!  he  is  satisfied  his  fees,  though  the  client  has 
paid  them  to  the  solicitor,  and  he  to  the  other  clerk,  who  absconds.  3  Atk.  7-27.-3.  This 
fien  exteilds  as  well  to  collateral  proccediiigs  as  to  decree.     3  Ves.  s.  25 i.  Though  hia 
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(B  8.)  Warden  of  the  fleet. 

The  warden  of  the  fleet  is  an  officer  of  this  court,  and  attends  to  receive 
dl  persons  it  shall  commit  to  his  custody. 
Vide  ImpHsonment,  (D). 

(B  9.)  Other  officers. 

As  to  the  examiners.     Vide  post,  (P  1,  &c.) 

As  to  the  cursitors,  and  other  ofiicers.     Vide  4  Inst.  82.  (r) 

[*](C)  THE  JURISDICTION  OF  THE  CHANCERY. 
(C  1.)  Ordinary,  according  to  the  common  law. 

In  the  chancery  there  are  two  courts ;  the  ordinary,  where  the  chancel- 
lor or  keeper  proceeds  according  to  the  common  law  {$).  4  Inst.  79.  Eq. 
Abr.  1 27.  {t) 

The  style  of  this  court  is,  coram  domino  rege  in  canctllaria*     4  Inst.  80. 
2  Inst.  553. 

Out  of  this  court  issue  all  original  writs.     4  Inst.  80.     Eq.  Abr.  128.  (u) 


daim  can  onljr  be  enforced  by  a  direct  application.  3  Cox^  202.-^-6.  The  lien  cannot  be  de- 
feated bj  a  Tolnntary  release  from  his  client.  2  Ves.  a.  95. — 6t  Though  it  maj  by  one 
upon  consideration.  Ibid. — t.  It  does  not  extend  to  a  loan  from  (he  clerk  to  the  solicitor. 
S  Atk.  114.-^.  A  bill  lies  by  a  sworn  clerk  against  the  solicitor  for  his  fees.  6  Ves.  681.— 
9.  And  the  client  wiU  be  restrained  from  paying  any  part  of  the  bill  of  fees,  frc.  doe  to  his 
solicitor,  antil  the  clerk  in  coart  employed  by  him  in  tho  cause  has  been  fully  paid  his  bill. 
Dick  224. — 10.  Under  the  order  of  18  June  1668,  regulating  the  office  of  the  six  clerks,  they 
are  entitled  to  receive  their  proportion  of  the  fee  from  the  sworn  clerk,  though  he  has  given 
credit  to  the  client.     3  Ves.  J.  589. 

(01.  Subpana  Office.     It  is  the  duty  of  the  patentee  of  the   subpoena  office,  by  himself 
or  his  sufficient  deputy  or  deputies,  to  make  out,  write,  and  engross  all   writs  of  subpoena 
sued  out  of  the  court  of  chancery  sealed  with  the  great  seal.     These  duties  are  performed 
by  a  deputy,  who  receives  a  salary  from  the  patentee,  and  retains  to  his  own  use  part  of  the 
fees  which  accrue.     Newl.  40. — t.  The  hours  of  attendance  at  this  office  are    in  term  time 
from  eleven  in  the  morning  till  two  in  the  afternoon,  and  from  five  till  eight  in  the  evening ; 
and  in  the  vacation,  from  eleven  in  tho  morning  till   two   in   the  afternoon.     The  holidays 
vsoally  kept  are,  January  8,  18,  25,  and  30 ;  February  2,  Ash  Wednesday,  March  25,  Ras- 
ter Monday,  Tuesday,  and  Wednesday;  April  23,  May  4,  and  29  ;  Whit  Monday,  Tuesday, 
and  Wednesday;  June  4,  and  24  ;  July  25,  August  12,  16,  and  21  ;  September  2,  22,  iipd 
29 ;  October  25,  and  26 ;  November  4,  and  5 ;  December  21,  25,  26,  and  27*     Newl.  40,  4 1 . 
(*)  To  understand   the  nature  of  this  court,  it  is  observable,  that  in  autient  times  the 
chancellor  was  likewise  chaplain  to  the  king,  and  it  was  a  branch  of  his  department  in  the 
time  of  the  justiciar  to  write  tho  diploma ta,  that  is,  all  charters  and   commissions  from  the 
king  ;  so  that  when  the  power  of  the  justiciar  was  broken,  he  obtained  the  qficina  brevium 
el  ehaTtarum  ;  and  from  thence  all  the  extraordinary  jurisdictions  touching  the  granting  of 
charters,  as  likewise  all  inquests  of  office  to  entitle  the  crown  were  returned  into  this  court ; 
and  the  exchequer,  in  which  these   were  antiently  transacted,  became  only  an  ordinary 
coart  of  the  revenue,  to  set  leases  to  the  king^s  farms,  and  to  get  in  tho  king^s  debts  ;  and 
therefore  the  office  in  the  exchequer  became  only  an  office  of  instruction  of  what  lands  be- 
longed to  the  king  in  particular  counties  ;  but  to  vest  lands  in  the  crown  de  noro,  and  also  to 
grant  lands  from  the  crown,  unless  they  were  merely  farms  that  were  granted  for  years,  it 
was  necessary  to  have  an  office  under  tho  great  seal.     2  Kep.  16.     4  Rep.  93.     Plowd.  340. 
GUb.Hist.  Exch.     5  Rep.  52.     10  Rep.  115.     Harr.  6. 
(/}  Which  jurisdiction'  has  been  said  to  be  nearly  obsolete.    Woodes.  Lect.  125. 
(tt)   1.  Wheoco   it  Is  called   ojffUina  jvutiiia,     Lambard^s  Arch.  48.— 2.  And  for  which 
(and  for  conunissions)  it  is  always,  as  well  in  vacation  as  in  term-time,  open  to  the  subject, 
who  may  there  at  any  tiine  demand  and  have  ex  debit ojuttitia^  any  writ  that  his  occasions 
may  call  for.  3  Com.  48 — 3.  These  writs  (relating  to  the  business  of  the  subject),  and  the 
returns  to  them  were,  according  to  the  simplicity  of  antient  times,  originally  kept  in  a  ham- 
per in  heaiaperioj  and  the  others  (relating  to  such  matters  wherein  the  crown  is  immediately 
or  mediately  concerned)  were  preserved  in  a  little  sack  or  bag,  in  pnrva  baga  ;  and  thence 
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All  commissions  that  pass  the  great  seal.     4  Inst  BO* 

Deeds  are  there  inroUed.     1  KoL  372*  H. 

Statutes  which  impower  the  chancellor  to  hear  and  determine  offences,  at* 
tend  this  court.     4  Inst.  81,  2. 

This  court  holds  plea  upon  attachment  of  privilege,  for  the  clerks  and  of- 
ficers of  the  chancery.     4  Inst.  79,  80.     I  Rol,  371.  1.  30. 

In  an  audita  querela,  or  scire  facias  in  the  nature  of  an  aiidita  querela,  to 
avoid  executions  of  the  court  of  chancery.     4  Inst.  79.     Eq.  Abr.  1 28. 

In  petitions,  ^ndmonstrans  de  droit.     4  Inst.  79.     Eq.  Abr.   128*  (x) 

In  a  scire  facias  to  annul  patents.     4  Inst.  79.  88.     2  Vent.  344. 

In  a  scirejacias  upon  a  recognizance  in  this  court.     4  Inst.  79.    Eq.  Abr. 
128. (y) 

Upon  a  statute  staple,  or  recognizance  upon  the  statute  23  H.  8.     4  In&t. 
79.     1  Rol.  371.1.  30. 

In  a  scire  facias  upon  letters  of  reprisal.     1   Ver.  54. 

In  dowments  made  in  chancery.     4  Inst.  79.     Eq.  Abr.  128. 

In  partitions.     4  Inst.  79. 

[*]In  traverses  of  office.     4  Inst*  79.     Eq.  Abr.  128. 

In  debt,  or  trespass  against  the  officers  of  the  court.     D.  20.  H.  6.  32.  b. 
iRol.  371.1.  30. 

And  in  all  personal  actions  for  or  against  such  officers,  and  ministers  of 
the  chancery.     4  Inst.  80.     Eq.  Abr.  1 28. 

But  this  court  does  not  hold  plea  of  land.     D.  20.  H.  6. 32.  b.    Eq.  Abr. 
128. 

And  therefore,  where  a  woman  sued  for  a  jointure  in  the  chancery  of 
Chester,  a  prohibition  was  granted.     1  Sid.  1 89. 

The  chancellor  is  the  sole  judge  in  this  court.     4  Inst.  80.  (z) 

The  proceedings  there  are  in  Latin  (a).     Eq.  Abr.  1 28.  (6) 

And  are  not  inroUed,  but  remain  injilaciis,  filed  in  the  office  of  the  petty 
bag.     4  Inst.  80. 

If  there  be  a  demurrer  in  this  court,  it  shall  be  determined  by  the  chancel- 
lor.    4  Inst.  80. 

If  issue  be  joined  (c),  the  chancellor,  &c.  delivers  the  record  with  his  own 
hand  (d)  to  B.  R.  to  be  there  tried  (e)  :  but  after  trial,  it  shall  be  remanded, 
and  judgment  given  in  chancery.     4  Inst.  80  (/).     Vide  1  Rol.  372.  L  35 
Vide  Lat.  3.     Vide  infra. 


bath  arisen  the  distioction  of  the  hanaper  office  and  petty  bag  office,  which  both  beloog  to 
the  common  law  court  of  chancery.    3  Com.  49, 

{x)  a  Rep.  404. 

(y)  Which  l^einff  entered  into  by  order  of  the  court  of  chancery  are  suable  here  only.  1 
V'em.  213,  ei  vide  Latch.  3.     Cro.  Car.  1 13. 

(c)  Vide  supra,  (B  4.}  n. 

(a)  Whence  it  has  sometimes  been  called  the  Laiin  side  of  the  court. 

(6)  1.  In  English  now,  pursuant  to  4  Geo.  3.  c.  26 — 2.  The  process  is  under  the  great 
eeal.    Harr.  7. 

(c)  In  scire  faeicu  out  of  the  petty  bag  to  repeal  a  charter  and  issue  joined,  the  record  is 
transmitted  into  the  crown  office  of  B.  R.,  and  there  tried  at  bar.     1  P.  Wms.  207. 

(d)  The  delivery  by  an  officer  is  sufficient.  2  Saund.  157.  The  Princess  case  in  8  Rep. 
Rex  V,  The  Warden  of  the  Fleet.     Harr.  7.  infra  in  the  text. 

(e)  There  was  no  jury  process  in  the  antient  aula  regia» 

(/)  1*  Qua&re,  whether  the  constant  practice  has  not  been  otherwise.  Vide  Al.  16,  17. 
Plyl.  84.  94.  Cro.  Jac.  12.  2  Rol.  Ab.  349.  2  Saund.  23.  27.  Harr.  7.  in  notis — 2.  And 
it  is  clear,  tliatif  there  be  a  demurrer  to  part  and  issue  upon  the  residue,  the  whole  record 
shaU  be  transmitted  into  B.  R.  i^ud  judgment  be  there  given.  2  Saund.  23,  24.  1  Mod.  29. 
1  Sid.  438.  1  Ley.  ^83,  284.  2  Kob.  584.  587,  588.  600.  1  Lill.  499._3.  And  the  reason 
is,  because  there  can  be  but  one  es^eution.  Ibid.— -4.  And  if  the  record  come  thither  en 
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And  both  courts  are  but  one  for  this  purpose.     4  Inst.  80. 
After  issue,  a  venire  out  of  chancery,  quorum  quilibet  kabeat  4  tibratas  ter- 
ra^  will  be  well.     Al.  1 4. 
And  the  venire  aball  be  awarded  in  chancery  returnable  in  B.  R.     Al. 

14. 

If  the  issue  arises  in  a  county  palatine,  Ireland,  &c.  the  chancellor  ought 
to  deliver  the  record  to  B.  R.  and  they  write  to  the  county  palatine,  Ireland, 
&c.  to  try,  and  return  it  to  B.  R.  Lat.  3,  R.  per.  3  J.  Jon.  82.  Vide 
3  Bui.  305. 

But  the  chancellor  cannot  write  to  the  county  palatine,  Ireland,  &c.  to  try 
the  issue.     R.  Lat.  3. 

Nor  can  he  transmit  the  record  to  be  tried  in  C.  B.     Lat.  3. 

Yet,  if  the  issue  is  to  be  tried  by  certificate,  the  chancellor  may  write  to 
the  bishop,  &c.    Lat.  3.     Vide  Jon.  83. 

[*jAfter  issue  tried  in  B.  R.  or  in  a  county  palatine,  &c.  and  thither  re«* 
turned,  B.  R.  shall  give  judgment  upon  it,  and  it  shall  not  be  remanded  to 
the  chancery.     Lat,  3.     Eq.  Abr.  128.     Vide  supra. 

So,  though  only  the  tenor  of  the  record,  upon  wnich  the  issue  was,  be  Fe- 
moved  into  B.  R.  and  a  trial  upon  it.     R.  Al.  17. 

So  if  there  be  a  demurrer  for  part,  and  issue  for  other  part,  in  chancery, 
die  whole  record  shall  be  delivered  to  B.  R.  and  judgment  there  upon  the 
demurrer,  as  well  as  upon  the  issue.  R.  2  Sand.  23.  Eq.  Abr.  128.  R. 
in  Cha.  Eq.  Abr.  129. 

If  the  record  be  delivered  by  the  clerk  of  the  petty  bag,  it  will  be  well  re- 
moved ;  for  that  may  be  said  to  be  propria  manu  of  the  chancellor  which  is 
done  by  his  officer.     R.  Mich.  1700.  Eq.  Abr.  128,  9. 

Upon  a  judgment  {g)  in  chancery,  error  lies  in  B.  R.  4  Inst.  80.  Dy. 
315. 

But  the  lord  keeper  said,  he  would  award  an  injunction  upon  such  a  writ 
of  error.     iVer.  131.(A) 

But  a  mispleading  in  form  there  will  not  be  prejudicial  in  any  case,  al- 
though it  be  in  a  matter  where  the  court  of  chancery  holds  plea  according 
to  the  common  law.     1  Rol.  372.  1.  45.  (t) 

(C  2.)  Extraordinary  jurisdiction. — Court  of  equity,  (k)  Vide 

post,  3  X. 

The  court  of  equity  is  not  a  court  of  record.     4  Inst.  84.  37  II.  6.  14  b. 

Yel.  227. 

The  proceeding  there  is  by  English-bill.     4  Inst.  84.  (/) 

And  it  has  (m)  jurisdiction  properly  in  three  cases,  viz.  In  matters  of 

fraud.     1  Rol.  374.  1.  10.     Vide  post,  (3  F  1.— 3  M  1 .) 

tirel/,  they  cannot  send  it  back  again  ;  tboagb  it  was  said  that  the  court  of  chancery  might 
have  giren  jadgment  upon  the  demurrer  before  the  record  was  sent  into  the  king^s  bench. 
Ibkl.  Harr.  ibid. — 5-  Where,  howeyer,  the  trial  of  the  issue  is  by  certificate,  or  any  other 
BBediom  than  a  jury,  judgment  shall  be  giren  in  chancery.  1  Jon.  80,  Lat  3.  Harr.  ibid. 
infra  in  the  text. 
ig)  Which  too  can  be  given  in  term  only.  Amb.  296. 
(A}  But  the  received  opinion  now  is  that  the  writ  of  error  will  lie. 

^t)  So  little  is  usually  done  on  the  common  law  side  of  the  court,  that,  according  to  Mr. 
JvuticB  Blackttone  there  are  no  (races  to  be  met  with  of  any  writ  of  error  being  actually 
brought  since  the  fourteenth  year  of  queen  Elisabeth. 

(ir)  The  chancellor  likewise  exercises  a  jurisdiction  by  the  provisions  of  various  statutes. 
(O  Vide  infra. 

?m)  1.  lathe  aatient  treatiid  entitled  Divtrriit  des  Cowtcs^  supposed  to  be  written  very 
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f*]In  case  of  accident.     1  Rol.  374. 1.  10.     Vide  post,  (Z.) 
D  matters  of  trust,  or  confidence.     1  Rol.  374.  1.  10.     Vide  post,  (4  W 

1.)  («) 

But  chancery  does  not  aid  contrary  to  a  maxin)  in  law,  unless  in  case  of  a 
fraud,  &c.     1  Rol.  375.  Q.  R.     Vide  post,  (3  F  8.) 


early  in  the  sixteenth  centaryf  we  have  a  catalogue  of  the  matters  of  constience  tkei^  cog* 
nizable  by  subpoena  in   chancery,  which  fall  within  a  Tery  narrow  compass.     No  regalar 
judicial  system  at  that  time  prevailed  in  the  court ;  but  the  suitor^  when  he  thought  himself 
aggrieved,  found  a  desultory  and  uncertain  remedy,  according  to  the  private  opinion  of  the 
chancellor,  who  was  generally  an  ecclesiastic,  or  sometimes  (though  rarely)  a  statesman  ;  no' 
lawyer  having  sate  in  the  court  of  chancery  from  the  times  of  the  chief  justicci  Thorpe  and 
Knyvet,  successively  chancellors  to  king  Edward  III.  in  1372  and  1373,  to  the  promotion  of 
sir  Thomas  More  by  king  Henry  VIII,   in  1530.     After  which  the  great  seal  was  indiscrlmi* 
nately  committed  to  the  custody  of  lawyers  or  courtiors,  or  chnrchmen,  according  as  the 
convenience  of  the  times  and  the  disposition  of  tho  prince  required,   till  Serjeant  Pickering 
was  made  lord  keeper  in  1592:  from  which  time  to  the  present   the  court  of  chancery  bat 
always  been  filled  by  a  lawyer,   excepting   the  interval  from  1621  to  1625,  when  the  seal 
was  intrusted  to  Dr.  Williams,  then  dean  of  Westminster,  but  afterwards  bishop  of  Lincoln, 
who  had  been  chaplain  to  lord  Ellesmere  when  chancellor.     3  Com.  53. — 2.  In  the  time  of 
lord  Ellesmere  (A.  P.   1616,)  arose   that  notable  dispute   between    the  courts  of  law  and 
equity,  set  on  foot  by  Sir  Edward  Coke,  then   chief  justice  of  the  court  of  king^s  bench, 
whether  a  court  of  equity  could  give  relief  after  or  against  a  judgment  at  the  common  law. 
This  contest  was  so  warmly  carried  on,  that  indictments  were  preferred  against  the  suitorsi* 
the  solicitors,  the  counsel,  and  even  a  master  in  chancery,  for  having  incurred  a  premunire, 
by  questioning  in  a  court  of  equity  a  judgment   in  the  court  of  king^s  bench,  obtained  by 
gross  fraud  and  imposition.  .  This  matter' being  brought  before  the  king,  was  by  him  referred 
to  his  learned  counsel  for  their  advice  and  opinion  ;  who  reported  so  strongly  in    favour  of 
the  courts   of  equity,  that  his  majesty  gave  judgment  on  their  behalf:  but  not  contented 
with  the  irrefragable  reasons  and  precedents  produced  by  his  counsel  (for  the  chief  justice 
was  clearly  in  the  wrong),  he  chose  rather  to  decide  the  question  by  referring  it  to  the  plen« 
itudc  of  his  r6yal  prero&^ative.     Sir  Edward  Coke  submitted  to  the  decision,  and  thereby 
made  atonement  for  his  error.  But  this  struggle,  together  with  the  business  of  commendams 
(in  which  he  acted  a  very  noble  part),  and   his  comptrolling  the   commissioners  of  sewers, 
were  the  open  and  avowed  causes,  first  of  his  suspension,  and  soon  after  of  his  removal  from  hit 
office.     3Com.  53,  54. — 3.  Lord  Bacon,  who  succeeded  lord  Ellesmere,  reduced  the  prac- 
tice of  the  court  into  a  more  regular  system,  but  did  not  sit  long  enough  to  effect  any  consid- 
erable revolution  in  the  science  itself;  and  few  of  his  decrees  which  have  reached  as  are  of 
any  great  consequence  to  posterity.     His  successors,  in  the  reign  of  Charles  I.,  did  little  to 
improve  upon  his  plan  ;  and  even  after  the  restoration  the  seal  was  committed  to  tho    earl 
of  Clarendon,  who  had  withdrawn  from  practice  as  a  lawyer  near  twenty  years,  and  after- 
wards to  tho  carl  of  f^haftesbury,  who  (though  a  lawyer  by  education)   had  never  practised 
at  all.    Sir  Henca^e  Finch,  who  succeeded  in  1673.  and  became  afterwards  earl  of  Nottin^ 
ham,  was  a  person  of  the  greatest  abilities  and  most  uncorrnptcd  integriiy,  a  thorough  mas- 
ter and  zealous  defender  of  the  laws  and  constitution  of  his  country,  and  endued  with  a  per-    ^ 
vading  genius,  that  enabled    him  to  discover  and  to  pursue  the  true  spirit  of  justice,  not- 
withstanding the  embarrassments  raised  by  the   narrow  and  technical  notions  which  then 
prevailed  in  the  courts  of  law,  and  the  imperfect  ideas  of  redress  which    had  possessed  the 
courts  of  equity.  1  ho  reason  and  necessities  of  mankind,  arising  from  the  great  change  in  pro- 
perty by  the  extension  of  trade  and  the  abolition  of  military  (enures,  co-operated  in  ^btablish-' 
ing  his  plan,  and  enabled  him  in  the  course  of  nine  years  to  build  a  system  of  jurisprudence 
and  jurisdiction  upon  wide  and  rational  foundations  ;  which  have  also  been  extended  ^nd 
improved  l>y  many  great  men  who  have  since  presided  in  chancery.     And  from  that  time  lo 
this  ihe  poMTcr  and  business  of  the  court  have  increased  to  an  amazing  degree.     3  Com.-  S4j 
56. 

(n)   1.  And  whether  in  these  cases  it  has  jurisdiction  in  relalion  to  foreigners  and  foreifyt 
matlers.sco  iVes.j.  371.  2  Ve!».j.  56.     4  B.  C.  C    189.  3   Vet.    170.  431.    9   Ves.   347. 
(211) — 2.  And  though  it  has  not  an  immediate  jurisdiction  over   rights   and  duties  ariain^ 
from  ihe  state  ofmarriage  (which  are  exclusively  of  ecclesiastical  cognizance),  yet  it   twia 
incidentally.     3  Ves.  352.-3.  Thus,  though  it  has  no  immediate  jurisdiction  over  a   con- 
tract for  separation,  yet  has  it   Where  a  third   party  covenants   to  indemnify  the  husbAisdl 
against  (he  wife^sdebCs,  or  a  fortuno  accracs  to  (he  wife  after  separation.     Ibid — 4.    And  ia 
cases  where  equity  originally  had  jurisdiction,  it  still  retains   it,  notwiihslandiitf;  a  chavkge 
in  (he  doctrines  or  practice  of  (he  courts  at  law  has  reudered  it  unnecessary  to  the  ends    of 
equity  and  conscience.     Vide  infra* 
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Nor  contrary  to  a  statute.     1  Rol.  378.  S.     Vide  post,  (3  F  7.) 
Though  the  party  was  ignorant  that  his  act  #ould  have  such  an  effect  in 


kw.     1  Itoh  374.1.21.  (o) 


(o)  1.  The  same  jurisdiction  is  exercised,  and  the  tame  system  of  redress  pursued,  in 
the  equity  court  of  the  exdiequer  \  with  a  distinction  hovercr  as  to  sbmiS  few  matterti 
peculiar  to  each  tribunal,  and  in  which  the  other  cannot  interfere  ;  and  first,  of  those  pecur 
fiat  to  the  chancery. — 2,  Upon   the  abolition  of  the  court  of   wards,  the  care  which  the 
crown  was  bound  to  take  as  guardian  of  its  infant  tenants,  was  totally  extinguished  in  everf 
feodal  Tiew,  but  resulted  to  the   king  in  his  court  of  chancery,   together,  with  the  general 
ph)tection  of  kll  other  mfants  in  the  kingdom*    When  therefore  a   fatherless  child  has  no 
bthe^  guafdian,  the  codrt  Of  chancery  has  a  right  td  appoint  one  i  and   from  ill  proceedings 
relative  thereto,  an   appeal  lies  to  the  house  of  lords.     The  court  of  exchequer    can  only 
appoint  a  guardian  dd  li/em,  to  manage  the   defence  of  (he  infant,  if  a  suit  be  commenced 
against  him  ;  a  power  which  is   incident  to  the  jurisdiction  of  every  court  of  justice  :  but 
when  the  iutercstof  a  minor  comes  before  the  court  judicially,  in  the  progress  of  a  cause,  at 
tjpon  a  bin  for  that  purpose  filed,  either  tKbnnal  indiscriminately  Irill  take  care  of  the  prop- 
erty of  the  infant.    3  Com.   426,    427 — 3.  As  to  idioti  and   lunaiies^  the  king  himself 
iised  formerly    to    commit  the  custody  of  them  to  proper  committees  in  every  partic<> 
ular  case  •     but    now,    to    avoid     sol i<:itat ions     and     the     very     shadow     of     unduto 
partiality,*  a    warrant   is  issued    by    the    king    under    his  royal    sign  manual    to    th* 
•    chancellor    or   keeper    of    his     s^al,    to    perform    this  office   for  hini^;    and  if  he  act« 
improperly  in  granting  such  custodies,  the  complaint  must  be  made  to  the  king  himself  iil 
council.     But  the  previous  proceedings   on  the  commission,  to  inquire  whether  or  no  thto 
party  be  an  idiot  or  a  lunatic,  are   on  the  liiw-side  of  the  court  of  chancery,  and  can  onlt 
be  redressed  (If  erroneous)  by  writ  of  error  in  the  regular  course  of  law.^   3  Com.   427.-4. 
The  kinjr  as  parfn*  priria,  has  the  general  superintendence  Of  all  charities,  which  he  exer- 
cises by  the  keeper  of  his  conscience,  the  chancellor;  and  therefore,  whenever  it  is  neces* 
sary  the  attorney-general,  at  the  relation  of  some  informant  (who  is  usually  called  the 
relator)  files  tx  offUio  an  information  in  the  court  of  chancery  to  have  the   charity  property 
established.    By  statute  also  43  EUz.  c.  4.  authority  is  given  to  the  lord  dhancellor  or  lord 
keerer  and  to  the  chancellor  of  the  duchy  of  Lancaster,  respectively  to  grant  commission! 
under  their  several  seals,  to  inquire  into  any  abuses  of  charitable  donations,  and  rectify  the 
same  by  decree  •  which  mJiy  be  viewed  in  the  respective  courts  of  the  several  chancellora. 
Bpon  exceptions  taken  thereto.     But  though  this  is  done  in  the  petty  bag  office  in  the  court 
of  chancery,  because  the   commission  is  there  returned,  it  is  not  a  proceedmg  at  common 
law    but  treated  as  an  original  <*aose  in  the  court  of  equity.     The  evidence  below  is  not 
taken  down  in  writing,  and  the  respondent  in  his  answers  to  the  exceptions  may  allege 
what  new  matter  he  pleases  ;  upon  which  they  go  to  proof,  and  examine  witnesses  m  writ- 
in-  upon  all  the   matters  in  issue  ;  and  the  court  may  decree  the  respondent  to  pay  all  the_ 
coasts;  though  no  such  authority  is  given  by  the  statute.    And,  as  it  is  thus  considered  as  an 
origf^l  cause  throughout,  an  appeal  lies  of  coarse   from  the  chancellor's  decree  to  the. 
hoSse  of  peers,  nol^Uhstanding  any  loose  opinions  to  the   contrary.     3  Com.  427,  ^.-. 
5.  By  the  several  statutes  relating  to  bankrupts,  a  summary  jurisdiction  is  given  to  the 
chancellor  in  many  matters  consequential  or  previous  to  the  commissions  «^«J«^r  directed 
lobe  issued,   from  which  the  statutes  gite  no  appeal.     3  Com.  428*— 8.  On  the  other 
hand  the  lurisdiction  of  the  court  of  chancery  doth  not  eiitend  to  some  causes  wherein  re- 
Kef  may  be  had  in  the  exchequer.     No  information  can  be  brought  in  chancery  for  mch 
Hiistaken  charities,  as  are  ^iven  to  the  ^cing  by  the  statutes  for  suppr^^^^^^^ 
n^es      Nor  can  chancery  cive  any  relief  against  the  king,  or  direct  any  act  to  be  done  by 
h-^  or  makfrny  decre^  disposiiig  of  or  affecting  his  property,  not  even  in  cases  where  he 
is^VoyaUrustc^.     Such  causes  must  be  determined  in  the  court  of  exchequer,  as  a  court 

TJl'of.^rcoZt:^  l^:^y1n^^"L^^^^  applicable  to  the  other  jourt.  of 

equity      Whatever  difference  there  may  be  in  the  forms  of  practice,  it  arises  from  the  dif- 
^^rem  ;on;titut?on  of  their  officers  ,  or  iC  they  differ  n  anything  more  ^"*"*'^^  ^«°f ,?^^ 

Sittlho^ugtthef ;re  a  1^^^"^^^^ ^^^^ 

ind  r  for  a  tresoass  may  be  sel-off  against  a  judgment  in  favour  of  B.  ^S^^^*^.^'^      Jj?!! 

C.  Sinwonr.  Hart,  UJoh»».  Rep.  63.-9.  <^^f^'/J^' ^^.^J^'ad^i^^eTitm^jhw^ 
t<t  diicover  and  reach  the  penoaal  eroperty  of  h«  debtpr,  m  whose  haM.  .oerer  «  u.  y 
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[*](D)  PROCESS. 
(D  L)  Subpoena. 

If  a  man  commences  (p)  a  suit  in  equity,  the  first  process  is  a  subpoena, 
introduced  in  the  time  of  R.  2.     Sold.  G  vol.  1544. 

— -  

been  placed.  Hadden  t.  Spader,  90  Johns.  Rep.  554.  M^Dermutt  v.  Strong,  4  Johns.  Ch. 
Hep.  687. — 10.  A  court  of  equity,  in  the  exercise  of  sound  discretion,  has  power  to  order 
a  bond  or  other  instrument  to  be  delivered  up  to  be  cancelled,  whether  the  instrument  is, 
or  is  not,  void  at  law,  or  whether  it  be  Toid  on  the  face  of  it,  or  by  matter  shewn  on  ibe 
bearing.  Hamilton  v.  Cummings,  1  Johns.  Ch.  Rep.  517. — 11.  A  court  of  equity  has  no  ju* 
risdiction,.  where  the  cause  depends  entirely  on  the  solution  of  a  question  of  law.  Attorney- 
General  r.  Utica  Insurance  Company,  2  Johns.  Ch.  Rep.  371.-^12.  Nor  of  offences  against 
th*  public  or  criminal  matters.  1bid.«-]3.  Whether  a  court  of  equity  can  exercise  juris- 
diction oyer  corporations  in  relation  to  breaches  of  trust,  unless  in  the  case  of  a  chari- 
table institution  ?  Quere.  Ibid — 14.  Whether  the  court  has  a  visitorial  power  or  superin- 
tending jurisdiction  over  corporations,  civil,  eleemosynary,  or  charitable  ?  Quere.  Ibid. 
But  the  persons  who  exercise  the  corporate  powers,  may,  in  their  character  of  trustees,  be  ac- 
countable to  a  court  of  equity  for  a  fraudulent  breach  of  trust.  Ibid.— 15.  Chancery  will 
not  relieve  merely  on  the  (ground  of  failure  of  title,  in  a  case  where  there  is  no  fraud  ;  and 
the  fraud  which  will  entitle  the  party  to  relief,  is  a  fraud  at  the  execution  of  a  deed,  and 
not  a  fraud  arising  out  of  a  subsequent  and  distinct  transaction.  Chesterman  v.  Gardner, 
6  Johns.  Ch.  Rep.  29.-.16.  Nor  can  it  sustain  a  bill  merely  for  the  assessment  of  damagei 
for  the  breach  of  an  agreement,  in  a  case  whore  the  court  would  not  decree  a  specifick  per- 
ibrmance.  Kempshall  «.  Stone,  5  Johns.  Ch.  Rep.  193.  Vide  Ilattier  r.  Ctinand2  Des. 
671. — 17.  A  court  of  equity  will  relieve  against  judgments  at  law,  in  certain  cases.  Smith 
V.  Wallace,  1  Wash.  254.  Vide  Turpin  v.  Thomas,  2  Hen.  k  Munf.  139.  Lee  v.  Baird, 
4  Hen.  &  Munf.  453.  Winthrop  v.  Lane^s  Survivors,  3  Des.  323.  Watlington  t.  Howley,  i 
Pes.  167.     Lowe  u.  Blake^s  Exrs.  3  Des.  270.    Crawford  t?.  Crawford,  4  Des.  176.— 10. 

But  not,  in  case  of  collusive  judgments.     Clay  v.  Williams,  2  Munf.  105 19.  Nor  will 

the  court  grant  relief  against  the  acts  of  a  party  fairly  done,  under  a  full  knowledge  of  the 
facts,  though  under  a  misapprehension  of  the  law.  Lyon  v.  Richmond,  2  Johns.  Ch.  Rep. 
51 — 20.  The  court  has  power  to  restrain  the  commission  of  waste,  in  certain  cases.  Haw- 
ley  r.  Clowes,  2  Johns.  Ch.  Rep.  122 — 21.  It  has  jurisdiction  in  relation  to  private  nui- 
lances.  Gardner  v.  Trustees  of  Newburg,  2  Johns.  Ch.  Rep.  1C2.  Van  Bergen  p.  Van 
Bergen,  2  Johns.  Ch.  Rep.  272.  S.  C  3  Johns.  Ch.  Rep.  282  —22.  But  it  has  no  power  to 
restrain  an  act  which  is  in  violation  of  a  publick  statute.  Attorney  General  t?.  Ulica  Insur- 
ance Company,  2  Johns.  Ch.  Rep.  371.-23.  Courts  of  chancery  have  a  general  jurisdic- 
tion over  the  estates  of  idiots,  lunaticks  and  impotent  person?,  and  with  regard  to  the  re- 
acission  of  contracts  made  by  such  persons.  Windell's  Case,  I  Johns.  Ch.  Rep.  600.  Bra- 
iher's  Exrs.  ».  Cortlandt,  2  Johns.  Ch.  Rep.  400.  S.  C.  242.  Barker's  Case,  2  Johns.  Ch. 
Rep.  232.  Malin  r.  Malin,  2  Johns.  Ch.  Rep.  238. .  Wightman  r.  Wightman,  4  Johns.  Ch. 
|lep.  343.-24.  Chancery  wiU  not  lend  its  aid  to  devest  an  estate,  /or  the  breach  of  a  con- 
dition subsequent.     Livingston  r.  Tompkins,  4  Johns.  Ch.    Rep.  415 25.  Nor  will  it  aid  a 

mere  voluntary  agreement  especially  against  a  legal  claim  for  a  just  debt.  Minturn  r.  Sey- 
niour,  4  Johns  Ch.  Rep.  497.-26.  Nor  will  it  sustain  a  bill  for  a  compensation  in  damages, 
for  the  breach  of  an  agreement,  except  under  very  special  circumstances.  Hatch  p.  Cobb! 
4  Johns.  Ch.  Rep.  559.  Kempshall  r.  Stone,  5  Johns.  Ch.  Rep.  193.— 27.  The  power  of  the 
t?ourt  in  each  particular  case,  to  apply  the  remedy,  is  co-extensive  with  its  jurisdiction 
over  the  subject  matter.  Kershaw  v,  Thompson,  4  Johns.  Ch.  Rep.  609.— 28.  A  suit 
by  a  creditor  against  the  heir,  and  a  decree  ior  the  sale  of  assets  descended,  will  enuro  to 
the  benefit  of  all  the  creditors,  and  will  draw  the  entire  distribution  of  the  assets  into  Chan- 
cery.    Thompson  t.  Brown,  4  Johns.  Ch.  Rep.  619.-29.  So  in  the  case  of  eaecutors  and 

!«^^«!i  t  *  ^'^'     X'^^  ^^"1**"  ""'  ^^  ^^y'  ^  '^^^°«-  Ch.  Rep.  651.-30.  In  what  cases, 

and  under  what  circumstances,  chancery  will  interfere  to  aid  or  enforce  judgments  at  law! 

M'Derma/[«^^'7"^  ^^"^^^^^  ''  B^^^°  ^  Johns.   Ch.   Rep.  682 

Lnn,l^?  f  ^;         7vf/°^°^  ^^^  Chancery  will  not  relieve  on  the  mere 

?ntm/^^^^^^  ^'^"^1^^'^  the  party  has  neglected  to  take  a  covenant  to  securTu! 
Chesterman  t».  Gardner,  6  Johns.  Ch.  Rep.  29.-32.   Where  fraud  is  the  ground  of  relief  it 

%"    clZcIr^l7:t-''  r'  '^V.'"?*^-     Gouverneur  r.  Elmendor?,^5^oSns   Ch!  Re,^ 

of  a  Sy.'tiU^CaW^^^^  ^'  ''''  ^'^^^'  ^«  -*"--^- 

M.LL'^tr^^  ^T'^^  "^^?i;j*?«  ^^'^  o/chancery,  on  thebehalf  of  a  subject  mere- 

rriat  n^^    ^r'       ^  P'«/erring  a  bill  in  the  nature  of  a  petition  to  the  person  holding  toe 

[*393J     "^  "^^      ''  ^^^  «r  the  wal  i,  ift  the  king'i  bwdi,  to  the  tog  hffl  in 


Proceis.  871 

[*]  Which  may  be  returnable  on  {q)  a  day  certain,  as  <lfe  Jovisprox^  post 
quinden?  paschcR. 

Or  on  a  common  return  daj,  as  die  pasehcB  prox^fudur^  in  unum  mensem* 

If  Easter  be  passed,  it  shall  be  die  paschm  in  unum  mensem  prox^  futur^^ 
Vide  Practical  Register  in  Chancery,  340. 

It  may  be  returnable  in  the  mayor^s  court.     1  Yen  406. 

Or  in  the  chancery  in  Ireland ;  but  then  no  attachment  issues  here  for  a 
contempt.     1  Ver.  406.  420* 

A  subpoena  may  be  sued  before  (r)  a  bill  filed.  Ord.  per  Clarendon. 
Vide  Rules  and  Orders  of  Chancery  94. — Cont.  by  the  st.  4  &  5  Ann.  16* 
except  to  stay  waste,  or  suits  at  law.  {s) 

The  charge  for  one  or  two  defendants  is  2^.  6{/.  at  the  subpoena  office  ; 
for  three  or  more  defendants  3; • 

By  the  st  15  H.  6.  4.  a  subpoena  shall  not  be  granted,  till  surety  found  to 
satisfy  the  party  grieved  his  damages  and  expences,  if  the  matter  of  the  bifl 
be  not  made  good. 

Process  for  contempt  ought  to  be  sued  in  the  county,  where  the  party 
resides.  Per  Ord.  7  Can  1.  1  Cb.  R.  bQ.  Vide  Rules  and  Orders  of 
Chancery,  11. 

The  subpoena  ought  io  be  served  before  the  return. 

Or  before  noon,  or  the  rising  of  the  court  on  the  day  of  the  return.  Vide 
Practical  Register  in  Chancery,  343.  (/) 

A  subpoena  is  well  served,  when  the  plaintifTor  another  shews  the  writ  to 
the  defendant,  and  leaves  it  with  him.  Vide  Practical  Register  in  Chance* 
ry,  341. 

Or  leaves  the  label,  (u)  or  a  note  containing  the  day  of  appearance  ; 
[^^Jfor  if  there  are  several  defendants,  (x)  such  label,  or  note  is  left  with  the 


his  court  of  chancfiry.     Bat  if  the  suit  is  instituted  on  behalf  of  the  crown,  the  matter  of 


Prax.  Alex.  1  vol.  4.     Carey,  82. — 4.  Or  defendant  will  be  ordered  not  to  answer.    Ca- 

{if)  1.  Subpoenas  are  made  returnable  always  in  term. — ^2.  Unless  defendant  lives  m  Lon^ 
don,  or  within  ten  miles  thereof,  when  the  plaintiff  may,  upon  motion  or  petition,  with  affi- 
darit  of  the  fact,  obtain  an  order  for  a  subpoena  returnable  immediately  in  the  vacation<. 
Newl.  4.—^.  Which  affidavit  is  needless  against  officers  of  the  court.  Mosel.  42.— -4.  Im 
term  time,  it  is  needless  to  have  the  subpoena  returnable  immediately  ;  for  in  term  time  it 
may  be  made  returnable  on  any  day,  at  the  option  of  the  plaintiff.     Newl.  4. 

(r)  Vido  infra. 

(js)  1,  And,  unless  in  the  excepted  cases,  no  contempt  is  incurred  by  disobeying  a  subpoe- 
na sued  out  before  bill  filed.  Newl.  4.-2.  Though  in  practice  -it  is  a  common  course,  tak- 
ing  care  to  have  the  bill  on  the  file  by  the  return  day.  Ibid — 3.  If  the  bill  is  not  then  on 
the  file,  the  defendant,  on  finding  this  to  be  the  case,  may  obtain  his  costs  ;  for  which  pur- 
pose his  clerk  in  court  usually  makes  out  a  bill  of  costs,  which  is  afterwards  taxed  by  the 
master,  and  then  entered  with  the  register,  and  the  payment  may  be  enforced  by  subpoena 
and  the  other  processes  of  the  court :  nor  will  the  plaintiff  be  permitted  to  file  his  bill  till  he 

has  paid  his  costs.    Ibid.  .    .  t.*        au       * 

(/)  1.  It  seems  that  it  may  be  served  at  any  time  before  twelve  at  night  on  the  retuni 
day.    2  Burr.  812.     1  T.  R.  102.  Turn.  U  Ven.  Pr.  68 — ^2.  And  on  a  Sunday.     Newl.  8. 

(ti)  1.  The  label  is  a  small  piece  of  paper  affixed  to  the  subpoena  containing  the  nametf 

<yf  defendant  and  plaintiff,  and  day  of  appearance.     1  Anst.  79 — 2.  Where  there  is  only  one 

defendant,  the  subpoena  itself  must  be  served.     Ibid.     3  Atk.  587.-3.  Service  of  subpoena 

by  leaving  the  label  at  a  counting-house  of  defendant,  is  not  sufficient,  unless  it  be  given  to 

a  partner  or  some  acknowledged  clerk  there«     1  Price,  92. 


[*31^4J  [*39&] 
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first,  (y)  the  writ  with  the  last.     Vide  Practical  Register  341,  2.    Vide 

Rules  and  Orders  in  Chancerjs  96,  ,       ,     ,  i    iu    i  u  i 

Or  leaves  such  writ  (hut  it  is  a  douht  (z)  when  he  leaves  only  the  lahel, 
or  note)  with  any  of  the  family  at  the  house  of  the  defendan^^^^^^ 
tical  Register  in  Chancery,  341,  2.  Vide  rules  and  Orders  of  Chancery,  96. 
Or  leaves  it  at  the  house  of  his  usual  residence,  (a)  or  puts  it  in  at  the 
window,  when  the  defendant  absconds.  Vide  Practical  Register  in  Chan. 
eery,  342.     Vide  Rules  and  Orders  of  Chancery,  96.  (6) 

By  an  order  in  the  exchequer,  a  subpoena  to  answer,  rejoin,  or  hear  judg- 
ment, ought  to  be  served  personally,  or  left  at  the  dwelling  house  or  resi- 
dence  of  the  defendant,  with  one  of  the  family  ;  or  the  writ  under  seal  shall 
he  shewn^io  such  one  of  the  family,  and  a  ticket  left  with  him,  conteinmg 
the  effect  of  the  writ ;  and,  in  a  subpoena  to  answer,  shall  be  written  in  tho 
exchequer  hand  in  parchment.    Vide  Rules  and  Orders  in  the  Exchequer, 

I.     Rule  U  r  -^       J 

If  there  are  two  defendants,  who  sue  the  plaintiff  in  a  foreign  court,  and 
one  of  them  is  bpyond  sea  ;  service  upon  the  other  within  the  realm,  is  good 
for  him.     Ordered  upon  Motion.     Ca.  Ch.  67.  (c) 

^  on  (he  last  defendant,  in  the  sfMne  manner  as  if  he  were  (he  only  defendant.  Newl.  5. 
—2.  Bat  tl)ere  cannot  be  more  than  three  defendants  for  one  subposna  ;  though  a  man  and 
his  wife  are  to  that  purpose  accounted  as  one  only.  Unless  the  separate  estate  of  the  wife 
ifl  sought  to  be  charged ;  in  which  case,  as  she  is  considered  to  be  a  feme  sole  for  other  pur- 
poses, so  she  mast  be  separately  served  with  a  subpoena,     9  Vest  488. 

(y)  1.  That  is,  the  first  that  is  met  with;  and  the  body  of  the  subpoena  under  seal,  is,  at 
the  same  time,  shewn  te  him.  Newl.  5 — 2.  The  writ  itself  is  left  with  the  last.  Supra 
text.     3  Atk.  567, 

(a)  1.  Any  objection  of  this  sort  is  waived  by  appearance.  Harr.  104.^-9.  Unless  it  be 
on  the  eve  of  the  long  vacation,  and  the  defendant  chose  rather  to  appear  than  be  liable  to 
an  attachment;  in  which  case  he  is  stiil  at  liberty  to  insist  upon  not  liaving  been  terred  at 
all,  or  that  he  was  irregularly  served.     3  Atk.  567. 

(a)  1.  Service  at  the  last  known  place  of  residence  will  not  be  sufficient,  if  he  has  left  it 
for  a  year  and  upwards.  2  Vem.  369.— 2.  A  copy  of  subposna  left  with  a  servant  of  de- 
fendant's brother,  (who  was  also  his  partner  and  a  co-defendant  in  the  suit)  at  whose  house 
luch  servant  acknowledged  that  he  resided,  will  be  good  service,  although  the  party  be  out 
of  the  kingdom  at  the  time.  3  Price,  176. — 3,  But,  in  general,  service  by  leaving  subpoena 
at  defendant's  counting  house  will  not  be  sofficient,  anlesa  it  be  given  to  a  partner,  or  some 
acknowledged  clerk  there.     1  Price,  92« 

(6)  I.  Writ  placed  hanging  upon,  or  put  under  Iho  door,  or  in  at  window,  and  af[erwardfl 
coming  to  defendant's  handf  ^  is  good  service,  where  he  refuses  to  open  the  door.  Harr.  104. 
e— -2.  Service  by  sending  the  subpoena  to  the  defendant  under  cover  to  the  person  to  w^bom 
he  had  directed  his  letters  to  be  sent,  ordered  to  be  good  service.     5  Ves.  147. 

(c)  1.  So  service  upon  one  defendant  who  was  agent  and  late  partner  of  another  defend- 
ant abroad,  was  ordered  to  be  good  service  on  the  latter,  in  a  bift  to  stay  proceedings  at  law. 
BunW  107.  Dick.  26.  39.  102.  Vide  1  6.  &  L.  238.-2.  So  in  the  case  of  two  partners 
defendants,  and  one  abroad.  1  Mad.  187 — 3.  But  the  substitution  of  service  on  a  person 
to  whom  defendant,  residing  out  of  the  jurisdiction,  had  given  a  power  of  attorney  to  act 
for  him  in  the  management  of  his  affairs,  was  refused.  1  S.  &  L.  218.  Vide  infra  note  (e), 
mbjiiie. — 4.  Service  upon  the  parent  of  an  infant  will  be  ordered  to  be  good.  2  A  Ik.  70. 
J  Dick.  18.77.— 5.  Thus,  their  father  in  law.  8  Ves.  141 — 6.  So  that  leaving  a  subpoena 
with  the  turnkey  of  a  prison  shall  be  leryiceon  a  prisoner  at  large.  Newl.  6.  Ibid.  85. 
Vide  Moacl.  237 — 7.  If  the  defendant  is  a  close  prisoner,  such  service  is  good  without  mo- 
tion. ibid..—8.  Though  in  both  cases,  personal  service,  if  feasible,  is  to  be  preferred.  2 
Madd.  Tr,  200 — 9.  Bat  no  process  can  be  served  upon  a  prisoner  committed  at  the  suit  of 
(he  crown,  withpMt  leave.  Turn.  &  Ven.  Pr.  70.  Pr.  Re^.  403.— 10.  But  aU  agreement 
between  a  mortgagee  and  mortgagor,  authoriBiog  two  attornies,  not  parties,  to  receive  a  sub- 
ptBna  forthe  mortgagor,  in  a  bill  to  be  filed  for  a  sale  or  foreclosure,  will  not  be  sufficient  to 
induce  the  court  to  order  service  of  .ubpoena  upon  them,  to  be  good.  Ibid.  90,  91.  Dick. 
B79.— IJ.  If  a  bill  be  filed  apamst  a  corporation,  the  process  must  be  served  upon  some 
•oe  of  (he  members.  Hmd.  87.  Newl.  7.^12.  And  if  he  refuses  to  appear  to  and  answer  the 
hilJ,the  next  process  is  against  the  corporation  itself,  namely  by  writ  ot  disinneoM,  abas 
f tunes,  and  thereupon  sequestration.— 13.  Ufo^  the  first  distringas,  the  sheriff  generally 
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[*]WheD  a  defendant  was  beyond  sea,  {d)  a  Bubpoena  ad  aiutiendum  judi^ 
<»fcm  was  served  upon  the  clerk  in  court,  by  order  of  the  <pourt  uppa  mo- 

tioD.  («) 

If  a  man  sues  HLfenie  covert^  a  subpoena  shall  go  against  the.  husband  and 

^ife-  (/) 

["^jExcept  where  the  husband  is  out  of  the  kingdom,  or  other  special 

cause. 

If  the  subpoena  be  shewn  to  the  husband,  with  notice  that  it  is  also  a- 
gainst  his  wiie,it  is  sufficient  for  both.  Vide  Practical  Register  in  Chance- 
ry, 343.  (g) 

But  shewing  the  writ,  without  leaving  it,  or  the  label  or  note,  is  not  suffi- 
cient, except  where  the  defendant  refuses  it*  Vide  Practical  Register  in 
Chancery,  343. 

A  subpoena  for  costs  must  be  served  upon  the  person  ;  for  the  costs  ought 
to  be  demanded.  Vide  Ord.  per.  Cla.  Rules  and  Orders  of  Chancery,  95, 
Vide  Practical  Register  in  Chancery,  344. 

But  upon  affidavit  that  the  person  cannot  be  found,  the  court,  upon  mo- 
tion or  petition,  will  order  a  service  upon  the  clerk  in  court.     Vide  Ord. 

levies  forty  sbiHinga  isaaee  ;  upon  the  alias  distringas^  four  poonds  ;  and  upon   the  phirits 
disiringas^  he  levies  the  -whole  property.     Hind.  140. 

(tf)  1.  Service  of  the  subpoena  abroad  is  good.    4  B.  C.  C  213.— 2.  So  in  Scotland.  2 
Dick.  587.     18  Ves.  496. 

(e)  1.  It  seems,  however,  that  there  must  be  an  affidavit  of  merits.  4  Yes.  359.  3  Mad. 
3S0. ;  sed  vide  3  B.  C  C  24 — 2.  Made  by  the  plaintiff*,  not  by  his  solicitor.  3  Mad.  350. 
r-3-  Bat  it  is  not  necessary  that  the  affidavit  upon  which  the  order  is  applied  for  should  statd 
a  previous  application  to  the  attorney  to  accept  a  subpoena,  and  a  refusal  by  him.  13  Ves. 
593^-^.  A  subpoena  was  served  upon  the  attorney  of  parties  executors.  Dick.  26. — 5. 
And  an  order  was  made,  that  service  of  the  writ  to  answer  an  amended  bill,  upon  the  clerk 
in  coort  or  solicitor,  should  bo  good  service  upon  the  special  circumstances,  that  though  he 
had  not  been  served  with  a  subpoena,  ho  had  appeared  on  two  motions  ;  that  his  answer 
woold  be  very  important ;  that  he  lived  abroad  out  of  the  jurisdiction  ;  and  would  not  ap- 
pear, to  answer.  6  Ves.  171. — 6.  But  where  a  defendant  having  appeared  and  answered 
the  original  bill,  the  plaiutiff  afterwards  amended  it,  at  which  time  the  defendant  was  out  of 
the  jurisdiction  ;  the  court  refused  to  order  service  upon  the  clerk  in  court  in  the  original 
suit,  to  be  taken  as  good  service  on  the  defendant.  2  Cos,  389. — 7.  In  a  cross  cause,  ser- 
Tice  upon  the  clerk  in  court  in  the  original  cause,  is  good.  4  B.  C.  C  478.  sed  vide  Dick* 
T76.^.8.  But  where  the  plaintiffs  in  the  original  cause  were  many,  several  of  them  out  of  the 
juiitdietion,  and  some  peerS)  a  motion  that  service  on  the  clerk  in  court  should  be  good,  was 
refused.  3  B.  C  C  429.  Dick.  776. — 9.  The  plaintiffs  however  wero  prevented  from 
proceeding  in  the  original  cause,  till  they  had  answered  in  the  cross  cause.  Ibid.— 10.  So  a 
motion  was  refused  for  serving  subpoena,  to  revive,  on  defendant's  clerk  in  court  in  the  orig- 
in^ caose.  Dick.  545, 546. — II.  Where  a  party  is  avoiding  service,  and  the  clerk  in  court 
is  dead,  the  proper  course  is  to  move  first  that  service  of  a  subpoena  to  name  a  clerk  in  courts 
or  the  solicitor,  may  be  good  service  ;  and  if  none  is  named,  then  that  service  on  the  solici- 
tor may  be  good  service.  12  Ves.  2 — 1 1.  Service  of  a  subpoena  for  costs,  the  clerk  in  court 
Veing  dead,  and  the  suit  abated,  and  no  other  proceeding  to  bo  had  but  to  recover  the  costs 
on  the  solicitor  for  the  surviving  defendant,  was  ordered  to  be  good.  Dick.  166. — 12.  Where 
parties  are  beyond  the  jurisdiction  of  tho  court,  substitution  of  service  will  be  refused.  3  B^ 
C.  C.  386. — 13.  So  it  was  refuted,  where  one  defendant  resided  out  of  tho  jurisdiction,  and 
the  other  admitted  by  his  anwor  that  be  had  a  power  of  attorney  from  him  to  receive  the  ar- 
rears (then  doe)  of  an  annuity,  which  it  was  the  object  of  the  bill  to  set  aside.  2  Mer.  459. 
Vide  9upra  note  (c) 

(/)  1.  Vide  supra.— 2.  But  it  seems  that  service  on  the  wife  alono  is  not  good  service 
on  the  hatband.  Vide  Gilb.  For.  Rom.  41. — 3.  Delivering  the  body  of  the  subpoena  to  de« 
fendanOs  wife  at  his  dwell ing-houso,  which  she  threw  down,  and  the  solicitor  afterwards 
thntst  under  the  door,  was  considered  to  be  sufficient  service  for  the  purpose  of  shewing 
cause  against  a  decsee.     Dick.  596. 

C^:)  1.  Carey,  9^.  Toth.  10,  11. — 2.  An  application  to  serve  two  persons,  named  by 
«  mortgagor  for  that  purpose  in  an  indorsement  upon  the  mortgage,  with  a  subpoena  to  ap-«. 
pear  to  a  bill  filed  by  the  mortgagee  against  the  mortgagor,  to  foreclose,  tho  mortgagor  having 
been  out  of  the  kingdom  so  long  as  not  to  come  within  the  act  of  5G.  2.  (passed  to  render 
process  effectttai  against  persons  who  abscond,  vide  infra)  wal  refused.  Dick.  579. 
^  £*396]  [*397] 
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per  Cla.    Rules  and  Orders  of  Chancery,  95.     Vide  Practical  Register  in 

Chancery,  344. 

Yet,  though  the  service  be  not  sufficient  for  an  attachment,  it  may  be  suf- 
ficient for  costs,  if  the  defendant  takes  notice  of  it,  and  the  plaintiff  does  not 
file  bis  bill.     Vide  Practical  Register  in  chancery,  343. 

A  counterfeit  subpoena  does  not  oblige.  Vide  Practical  Register  in  Chan- 
cery, 17. 

And  whoever  serves  it,  if  he  knows  it,  misbehaves  himself,  and  an  attach- 
ment goes  against  him. 

So  he,  who  serves  a  subpoena  upon  a  different  person,  unless  it  be  by 

mistake. 

Or  misbehaves  himself  in  the  service.  Vide  Practical  Register  in  Chan- 
cery, 99. 

Or  abuses,  or  is  guilty  of  a  contempt  on  him  who  serves  it  (h).  Vide 
Practical  Register  in  Chancery,  99. 

If  the  plaintiff  does  not  proceed  in  the  cause  for  a  year,  he  ought  to  have 
another  subpoena  ad  faciendum  attornatum*  1  Ver.  172.  Vide  Practical 
Register  in  Chancery,  350.  ({) 

[^.]A  subpoena  issues  for  various  causes;  as,  ad  respondendum.  Vide  th^ 
Form.  West  Chan.  sect.  21.     Vide  Practical  Register  in  Chancery,  339. 

Ad  testificandum  at  the  assizes,  or  upon  a  commission,  &c.  West  s.  34, 
42,  49,  &c.     Vide  Practical  Register  in  Chancery,  347. 

For  costs.  Wests.  21.  Vide  Practical  Register  in  Chancery,  344. 
Vide  Rules  and  Orders  of  Chancery,  95. 

For  the  delivering  or  producing  of  evidences,  or  other  writings.  West. 
s.  44,  5.     Vide  Practical  Register  in  Chancery,  346. 

Ad  rejimgendum,  ov  ad  audiendum  judicium.  Vide  Practical  Register  in 
Chancery,  346.  349.  Vide  Rules  and  Orders  of  Chancery,  94,  5.  Vide 
West  s.  30,  37. 

The  penalty  of  100/.  in  the  sul^oena  mentioned,  is  only  in  terrorcmj 

(/t)  1.  Hence  a  defendant  warordered  to  stand  committed,  unless  cause  to  the  contrary 
was  shewn,  for  ill-treating  the  person  serving  him  with  the  subpoena.  Dick.  4T7.— 2.  So 
likewise  for  assaulting  a  deputy  messenger  of  the  court  in  discharge  of  his  duty.  1  Mef. 
302.— 3.  And  in  the  former  case  it  was  ordered,  that  leaving  the  order  nut  at  his  house, 
should  be  good  service.  Oick.  477.-4:  The  same  holds  where  defendant  uses  scandalous 
or  contemptuous  words  against  the  court  or  its  process.-^5.  And  by  lord  Clarendon's  order, 
a  single  a&davit  of  defendant  having  used  contemptuous  words  against  the  court  or  its  pro- 
cess, ehaU  be  sufficient  to  ground  an  attachment,  whereupon  he  shall  be  brought  in  to  be 
examined,  and  if  the  misdemeanor  shall  be  confessed  or  proved  against  him,  he  shall  standi 
committed  until  he  satisfy  the  court  touching  his  said  misdemeanor,  and  pay  the  prosecutor 
his  costs  ;  and  if  he  shall  not  be  thereof  found  guilty,  save  by  the  oath  of  the  party  who 
made  such  affidavit,  he  shall  be  discharged,  but  without  any  costs  in  respect  to  the  oath 
made  against  him.  Ord.  Can.  116. — 6.  And  where  an  affidavit  by  two  witnesses  is  made  of 
such  contempt,  or  where  oath  is  made  (which  by  construction  must  be  by  two  witnesses 
likewise,  3  Atk.  218.)  of  the  party  having  been  assaulted,  defendant  is  to  be  committed  on 
motion,  without  further  examination. — 7.  In  all  questions  of  contempt,  the  court  exercises 
a  discretion.     1  V.  &  B.  397.-8.  And  always  looks  to  the  party^s  motives.     17  Ves.  61. 

(t)  ].  On  amended  bill,  it  is  not  necessary  to  serve  a  new  subpoena.  Dick.  108.  1  Ves.  J. 
250.  4  Ves.  66. — 2.  And  therefore  where  a  bill  is  amended,  and  the  plaintiff  amends  the 
defendant's  copy  of  the  bill,  there  is  n6  occasion  to  serve  the  defendant  with  a  subposna  to 
answer  the  amendment,  to  put  the  matter  in  issue.  Dick.  106.— 3,  And  when  defendant  is  tia 
contempt  for  want  of  his  answer,  and  puts  in  an  answer  which  is  reported  insufficient,  it  is 
not  necessary  to  serve  him  with  a  subposna  to  make  a  better  ^  The  plaintiff  may  immediateljr 
go  on  with  the  process  where  he  left  off.  Dick.  379. >-4.  Provided  he  has  not  accepted  costs. 
I  V.  &  B.  3-24.  331. 

r*398]     . 
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*nd  shaJI  not  be  levied,  though  the  defendant  does  not  appear.     10  H,.  ?• 

4,5.  (Jc) 


(k)  1.  For  makinc:  process  effectual  at^amst  persons  "who  abscond,  and  cannot  be  served 
therewith,  or  who  refuse  to  appear^  the  5  6.  2.  c.  25.  s.  !•  provides,  that  if  ia  any  suit  in 
equity  any  defendant  tuc^iost  whom  process  shall  issue,  shalLnot  cause  his  appearance  to  h€ 
entered  according  to  the  rules  of  the  court,  in  case  such  process  had  been  served,  and  affida* 
vit  shall  he  made  that  such  defendant  is  beyond  the  seas,  or  that  upon  enquiring  at  his  usual 
place  of  abode,  he  could  not  be  found  so  as  to  be  served,  and  that  there  is  just  ground  to 
believe  that  such  defendant  ie  gone  out  of  the  realm,  or  absconds  to  avoid  being  served,  the 
court  may  make  an  order  appointing  such  defendant  to  appear  at  a  day  therein  to  be  named, 
and  a  copy  of  such  order  shall,  within  fourteen  days,  be  inserted  in  the  London  Gazette,  and 
published  on  some  Lord^s  Day  after  divine  service  in  the  parish  church  where  such  defend- 
ant made  his  usual  abode  within  thirty  dajrs  before  his  absenting  \  and  a  copy  shall,  within 
theUme  aforesaid,  be  posted  up,  viz.  a  copy  of  such  order  made  in  ohaacory,  exchequer,  or 
dachy  chamber,  aliall  be  posted  up  at  the  royal  exchange,  and  a  copjr  of  every  such  order 
made  in  any  of  the  courts  of  equity  in  the  counties  palatrae,  or  of  the  groat  sessions  in  Wales, 
shall  be  posted  up  in  some  market  town,  within  the  jurisdiction  of  the  conrt ;  and  if  the  de« 
^ndanf  do  not  appear  within  such  time  as  the  court  Ahall  appoint,  tlien  on  proof  made  of  such 
pDbljcatfos  of  tttch  order  as  aforesaid,  the  court  may  order  the  plaintiff's  bill  to  be  taken 
^FD  tonfetio^  and  make  such  decree  thereon  as  shall  be  just:  and  the  court  may  order  such 
plainfiflfto  be  paid  his  demands  out  of  the  estate,  &c.  sequestered,  according  to  (he  decree, 
such  plaintiff  idling  such  security  to  abide  such  order  touching  the  restitution  of  such  estate 
as  the  court  shall  make  upon  the  defendant's  appearance,  and  paying  such  costs  as  the  court 
shall  order  ;  but  in  case  such  plaiiitiff  shall  refuse  to  give  security,  then  the  court  shall  or- 
der Ihe  estate,  &c.  sequestered,  or  whereof  possession  shall  be  decreed  to  be  delivered,  to 
remain  under  the  discretion  of  tho  court  until  tho  appearance  of  the  defendant  to  defend 
BQch  suit. — ^.  And  by  s.  2.  if  any  defendant  by  virtue  of  any  habeas  corpus,  or  other  procesi 
of  any  court  of  equity,  shall  be  brought  into  court,  or  refuse,  &c.  to  enter  m  appearance,  or 
to  appoint  a  clerk  in  court,  such  court  may  appoint  a  clerk  in  court  to  enter  an  appearance 
for  such  defendant. — 3.  By  s.  3.  if  the  person  against  whom  a  decree  shall  be  made,  upon 
refnsal,  ftc.  to  enter  his  appearance,  shall  be  in  custody  or  forthcoming,  so  that  he  may  be 
served  with  a  copy  of  such  decree,  then  he  shall  be  served  with  a  copy  thereof,  betore  pro* 
cess  shall  be  taken  out  to  eompel  the  performance  thereof.~-4.  And  by  s.  4.  if  any  de- 
cree shall  be  made  in  pursuance  of  this  act,  against  any  person  out  of  the  realm,  or  abscond- 
ing, and  such  person  shall  within  seven  years  return  or  become  publicly  visible,  he  shall 
likewise  be  served  with  a  copy  of*  such  decree,  within  a  reasonable  time  after  his  return 
shall   be  known   to  the  plaiutiff;  and  in  case  any  defendant  against  whom   such  decree 
shall  be  made,  shall  within  seven  years  happen  to  die  before  his  return,  or  shall  die  in 
[*]custody  before  his  being  served  with  a  copy  of  such  decree,  then  his  heir,  if  such  def6n« 
dant  shall  have  any  real  estate  sequestered,  or  whereof  possession  shall  have  been  deliver- 
ed to  the  plaintiff,  or  the  husband,   guardian,  or  committee  of  such  heir,  or  if  the  personal 
estate  of  such  defendant  be  sequestered,  or  possession  thereof  delivered,  then  his  executor 
or  administrator  may  be  served  with  a  copy  of  such  decree,  within  a  reasonable  time  af- 
ter it  shall  be  known  to  the  plaintiff  that  Uie  defendant  is  dead,  and  who  is  his  heir,  execu- 
tor, or  administrator,  or  where  they  may  be  served.— »5.  And  by  s.  5.  If  any  person  so  serv- 
ed shall  not  within  six  months    after  such  service  appear  and  petition  to  have   the  cause 
reheard,  such  decree  shall  stand  absolutely  confirmed  against  such  person,  his  heirs,  &c., 
and  all  persons  claiming  under  him  by  any  act  subsequent  to  the  commencement  of  such 
suit.— 6.  By  s.  6.  if  any  person  served  with  a  copy  of  surh  decree  shall,  within  six  months 
aJler  such  service,  or  if  any  person  not  being  so   served   shall  within  seven  years  after  the 
making  of  such  decree,   appear  in  court  and  petition  to  be  heard  with  respect  to  the  mat- 
ter of  such  decree,  and  pay  down  or  give  security  for  such  costs  as  the  court  shall  think  rea- 
sonable, the  person  so  petitioning  or  any  person  claiming   under  him  by  any  act  done  before 
the  commencement  of  the  suit,  may  be  admitted  to  answer  the  bill,  and  issue  may  be  joined, 
and  witnesses  examined, and  such  other  proceedings  had  thereon,  as  might  have  been  in  case 
the  party  had  originally  appeared. — "7.  But  by  s.  7.  if  any  person  against  whom  such  de- 
cree shall   be  made,  his  heirs,  executors,  or  administrators,   shall  not  within  seven  years 
after  the  makii^such  decree,  appear  and  petition  to  have  the  cause  re-heard,  and  pay  or 
give  security  for  such  costs  as  the  court  shall  think  reasonable,  such  decree  shall  stand 
confirmed  against  the  persons  against  whom  such  decree  shall  be  made,  their  heirj,  Sec.  ; 
and  all  persons  claiming  under  them  by  any  act  done    subsequent  to  the  commencement  of 
such  suit. — 8.  By  s.  8.   this  act  shall  not  make  good   any  proceeding  against  any  person 
beyond  the    seas,   unless   it   shall  appear   to   tho   court  by  affidavit,  befon.  the   making 
such  decree,  that  such  person  had  been  in  England  within  two  years  next  Xeforc  Ihtj  sub- 
pcena  issued. -^9.  And  by  s-  9.  this  act  shall  nnt  make  good  any  proceeding  aj^aiost  any  per- 
son in  any  court  of  equity  having  a  liovited  jurisdicUon,  unU«i  it  shall  appear  to  such  court 
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by  affidavit,  be/ore  the  making  such  decree,  that  such  person  had  resided  within  the  jiiriiM* 
diction  of  such   court  within  one  year  noxt  before  the  subpoena  issued. — 10,   Previous  to 
-which  statute,  if  on  original  bills,  or  bills  of  revivor,  the  defendant  did  not  appear,  but  stood 
out  all  process  of  contempt,   tho  bill  could  not  be  taken  pro  eonfuso  ;  but  if  he  appeared^ 
and  then  stood   out  for  want  of  an  answer,  it  might.     2  Freem.  IS*?^.     Ch.  Rep.  65— 11. 
To  obtain  an  order  for  taking   the  bill  pro   cort/eMO  under  the   statute,  there  must  be  an 
affidavit  of  defendant's  absconding  to  avoid  process.  S  Cox,  84.— 12.  And  it  is  not  •ufficient 
that  the  party  making  the  affida%  it  swears,  that  he  was  informed  and  belie vo8  that  the  de* 
fendant  has  withdrawn  himself  in  order  to  avoid  being  served  with  the  process  of  the  court } 
but  it  must  likewise  be  sworn  by  whom  the   party  deposing  received  such  information. 
Banv.  401.  403.  Dick.  401.— 19.  The  affidavit  also  must  state,  that  the  defendant  has  been 
in  Ejigland  within  two  years   before  the  subposna.     &  Ves.  1.  1 1S.—- 14.  If,  when  an  order 
is  made  to  take  a  bill  pre  tonftsto^  the  defendant  moves  to  discharge  it  on  payment  of  costs, 
and  offers  to  put  in  an  answer,  the  court,  it  seems,  will  see  what  answer  is  proposed  to  b« 
put  in.     1 1  Ves.  77. — 15.  But  if  the  delay  has  been  extravagantly  long,  they  will  not  in- 
terfere.    2  B.  C.  C.  279. — 16.  Where  an  order  has  been  made  for  taking  the  bill  pro  con- 
/«M0,  merely  putting  in  an  answer  is  not  sufficient  to  set  it  aside.    3  B.  C  C.  S79.— 17. 
And  where  a  party  is* in  custody,  for  not  patting  in  his  answer,  and  a  motion  is  made  to  take 
the  bill  pro  tonftsso^  it  is  not  sufficient  to  produce  a  certificate,  that  tho  answer  is  upon    the 
Hie,  unless  there  has  been  a  payment  or  tender  of  costs  ;  but  if  the  plaintiff  has    taken  aa 
office  copy  of  the  answer,  it  cannot  be  treated  as  a  nullity.     11  Ves.   202.— 18.   If  there 
be  no  more  defendants  than  one,  and  all  the  process  for  contempt  has  issued,  t^  bill  may, 
on  motioDi  be  taken  pro  eonfesso  ;  but  if  there   arc   more   defendants,   the  cause  must  be 
set  down.     3  Ves.  372.-^19.  And  the  bill  may  bo  taken  pro   confuto  against  one  defend- 
ant, and  there  may  be  a  complete  decree  against  the  others.     Dick.  59.^20.     After 
two  insufficient  answers  to  an  informatioa,  an  order  may  be  obtained  to  set  down  the 
cause,  in  order  that  the  information   should    be  taken  pro  confuso»      3   Ves.  209.— 21. 
Where  the    defendant  is  in  a   distant  prison,   and  does   not  appear,  tho   court  will  not 
order  the  bill  to  be  taken  pro  eonfesso  for  want  of    an  appearance,  without  a  habeas 
corpus^  though  it  be  suggested  that  the  demand  is  so*  small,  that  it  will  not  bear  the  ex- 
pence  of  bringing  him  up.     3  Atk.   690.-22.    And  where   defendant,  having  been  re* 
moved   by  habeas  corpus  from  tho  king's  bench  to  the   fleet  prison,  for  contempt  in  not 
putting  in  his  answer,  and  having  procured  himself  to  be  afterwards    recommitted  to  the 
king's  bench,  in  order  to  prevent  ana/iat  pluries^  it  was  ordered  that  the  bill  should  be 
taken  pro  tonfeseo  against  him,  in  default  of  his  putting  in  his  answer  by  the  time  at  which 
an  o/tai  pluries  might  have  issued.     2Mer.  511.   Dick.   535. — 23.  Where  the  defendant 
[*]has  appeared  to  and  answered  the  original  bill,  if  he  cannot  be  found  to  be  served  with 
a  subpoena  to  answer  the  bill  of  revivor,  plaintiff  must  proceed  under  the  act  of  5  6.  2.  to 
have  tho  bill  taken  pro  confetso  ;  to  which  the  statute  is  applicable.     2  B.  C.  C.  I37.     Dick« 
136. — 24.  As  it  likewise  is  to  supplemental  bills,  &c.    Dick.  293. — 25.  It  extends  likewise 
as  well  to  casos  where  the  party   has  been  served   with  the   former,  but  hath  avoided  the 
subsequent  process,  as  to  cases  where  it  has  been  impossible  to  servo  the  party  with  any  pr«^ 
cess  at  all.     1  Cox,  104.     1  B.  C.  C.  388 — 20.  Though  an  amended  bill  cannot  be  taken 
pro  covfesto  as  to  the  matter  of  the  amendment.     Dick.  473.-^27.   But  it  may  bo  taken  pro 
eonfesto  generally.     4  Ves.  C19. — ^28.  And  where  the  bill  is  amended  aAer  aaswer;  if  the 
amended  bill  is  not  answered,  the  plaintiff  k  entitled  to  a  decree  that  the  bill  bo  taken  pre 
cortfesto  generally.     4  Ves.  619.-^29.  And  if  the  suit  abates  and  the   defendant  (though  a 
defendant  in  the  original  cause),  absconds  to  uvoid  being  served,  the  st.  5  G.  2.  must  be  pur- 
sued, as  if  he  had  been  anew  defendant.     Dick.  63. — 30.  And  where  deiendant  was  serv- 
ed with  a  subpoena  to  appear,  but  not  appearing,  an  attachment  issued  against  him  for  his 
contempt ;  on  his  absconding  to  avoid  bein^  attached,  tho  court  ordered  him  to  appear  by  a 
certain  day,  under  the  statute.     Dick.  662. — 31.  A  bill  may  be  taken  pro  confesso^  thoui;h.an 
answer  is  put  in,  if  it  is  reported  insufficient,  it  being  then  as  uo  answer.  4  Vin.  Abr.  446.  2 
Atk.  24.  3  Ves.  209.  Vide  2  P.  Wms.  5;>6.  Contra.  Vide  Dick- 316 — 32.  Or  al though  there 
is  a  demurrer  to  the  bill  which  is  over- ruled.     Harr.  154. — 33.  Or  although  there  is  a  suffi- 
cient answer  to  the  bill,  if  the  bill  is  'dlterwards  amended,  but  no  answer  put  ia  to  the  amend- 
ments ;  in  which  ca»c  the  bill  will  be  taken  pro  eonfesto  generally,  and  not  as  to  the  amend- 
ments only,  the  record  being  entire.     4  Ves.  610. — 34.  And  to  prevent  this  decree,  not  only 
must  the  answer  be  put  upon  tho  file  ;  a  receipt  must  be  given  for  the  costs  ;  if  it  is  not,  a 
motion  should  first  be  made,  that  the  answer  should  be  taken  off  the  file  for  irregularity.    II 
Ves.  '4O2.  2  B.  C.  C.  279.— 3a.  But  this  motion  will  not  be  granted  if  the  plaintiff  has  taken 
an  office  copy  of  the  answer.     Ibid.— -3G.  Tho  process  to  obtain  a  decree  pro  eonfesto  is  not 
iipplicable  to  a  prbonn  in  Ncwgato  under  a  criminal  icntcuco  ;  who,  if  brought  up  by  habe^ 
as  cvrput^  must  be  remanded  imn)cdiatcly,  and  cannot,  us  in  civil  cascsj  be  turned  over  to 
the  ricct  cum  caujJ,  subject  to  the  farther  process  by  aliat^  habeas  corpus^  &c.     1  V.  &  B. 
306. 37.  The  decree  lor  taking  the  bill  pro  confetso  is  pronounced  by  the  court,  the  plain- 
tiff not  being  entitled  to  take  such  a  decree  as  he  can  abide  by,  as  in  the  case  of  default  by 
the  defendant  at  the  hearing-     8  Ves.  192. — 38.  This  decree,  when  made  in  the  ordinary 
course  after  appearance,  is  just  the  same  a;  any  other  decree  of  the  court,  aad  cannot  be 
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f*](D  2.)  Lettertoapeer* 

If  the  defendant  be  a  peer  (/),  a  subpoena  does  not  go,  but  a  tetter  (m) 
from  the  chancellor,  requiring  him  ib  take  a  copy  of  the  bill,  and  to  ansi^er 
at  (w)  such  a  day.  West.  s.  21 .  2  Vent.  342.  Vide  Practical  Register  id 
Chancery,  341. 

But  if  he  do  not  answer  upon  the  letter,  then  s(  subp(ena  shall  issue,  ll 
Vent.  342.     Vide  Practical  Register  in  Chancfery,  341 . 

If  he  do  not  appear  upon  ihc  subpoena,  then  an  order  shall  bfe  awarded  ic 
shew  cause  why  a  sequestration  should  not  go.     2  Vent.  342. 


.impeached  colJatcrstlly^,  but  only  upon  a  bill  of  review,  or  a  bill  io  let  it  aside  for  fraud.     1^ 
Ves.  5B3. — 99.  Defendant  being  outlawed,  a  motion  that  ho  XDt^hi  appear  within  a  limited 
lime^  upon  the  equity  of  the  statate«  was  granted,  though  he  h«id  not^been  -tn  t^e  Idngdooi 
.  for  two  yean  before  the  subpoena.     "Z  Ves.  j»  188 — 40.  But  the  statiif^  it  seems  does  not  ap- 
ply to  defendants  labourin^^  under  incompetency,  as  idiotcy  or  tho  lllto.     S  9.  &  L.  99f  .^^ 
42.  Upon  a  molioa  to  discharge  an  order  to  take  the  bill  pto  conj^o  on  payment  of  c08tS| 
and  an  offer  to  put  in  an  answer,  the  court  required  to  see  what  answer  was  proposed  to  bd 
put  in.     II  Ves.  77. — 42.  And  qunrei  whether  the  form  of  the  application  should  not  be  for 
leave  to  answer.     Ibid.^43*  An  order  having  been  obtained  by  plaintifi;  that  the  clerk  in 
court  might  attend  at  the  hearing  of  the  cause  with  the  record  of  the  bill  to  have  it  taken 
m  tonftsso  aigainst  dtie  of  (he  defendants  (the  others  having  put  in  their  answers,  which  had 
been  replied  to) .this  defendant  afterwards  put  in  his  answer,  and  ttiereup^m  moved  ttf 
discharge  the  order*     The  court  refused  to  discharre  it  on  motion,  but  reserved  the  consi* 
deration  of  the  matter  to  the  hearing.     1  Cox,  413.-^44;  Bill  having  been  taken  pro  eon- 
fiss9  under  the  act,  the  delendtfnt  was  allewed  to  put  in  his  answer,  and  bring  on  the  cans« 
to  be  heard  t>n  terms.    Dick.  70«-*45.  By  45  O.  3.  c.  124.  s.  4.  in  case  any  defendant  hav-i^ 
ing  privilege  of  parliament,  shall  stand  out  a  return  of  process  of  sequestrition  issued  against. 
him  for  not  putting  in  an  appearance  ttf  any  bill  in  e<}uity  for  enforcing  discorery  and  relief|^ 
or  discorery  alone,  then  such  court  may,  upon  producing  the  return  of  iach  sequestration^ 
on  the  application  of  the  plaintilT,  appoint  a  clerk  in  court  to  ^nter  ka  appearance  for  sndi, 
defendant ;  and  such  proceedings  may  bo  thereupon  had  as  if  the  party  had  actually  appear* 
ed. — 46.  And  by  s.  5.  when  any  defendant  having  privilege  of  parliament  shall  have  appear^ 
ed  to  any  bill  filed  against  him  seeking  a  discovery  upon  oath,  or  when  an  appearance  shaU 
have  been  entered  for  him,  according  to  the  protiiiions  aforesaid,  and  such  person  riiall  n^ 
^ttt  iu  his  answer  within  the  time  allowed  by  the  rules  of  such  tourt,*  then  it  shall  be  lawful 
for  the  court,  upon  the  application  of  the  plaintiff,   to  order  that  such  bill    shall  b6  takeu 
pre  ton/€990^  unless  the  defendant  shall  within  eight  days  after  being  served  with  such  order^ 
shew  gcxHl  cause  to  the  contrary.— 47*  And  by  s.  6.  when  any  such  order  shall  have  beeft 
pronounced  for  taking  such  bill  pro  ron/eMo,  such  bill  Shall  be  read  in  any  court  of  law  or 
equii  y,  as  evidence  of  the  matters  therein  contained,  as  if  such  facts  had  been  admitted  hf 
the  answer  of  the  defendant,  and  shall  be  received  in  evidence  of  the  same  fstcts,  and  on. 
behalf  of  such  persons,  as  the  answer  of  the  defendant  to  said  bill  might  hate  been.— ^t 
48.  The  act,  it  has  been  held,  is  confined  to  cases  where  the  bill  is  filed  for  discoirery  only* 
17  Ves.  368 — 49.'  Though  the  contrary  has  since  been  determined,  and  that  it  extends  to 
bills  praying  relief.     1  Mad.  626 — 50.  And  where  a  member  of  parliament  refuses  to  enter 
aa  appearance,  the  court  will  appoint  a  clerk  in  court  to  enter  au  appearance  for  him  under 
this  statute.     Id  Ves.  436. 

(^1.  Peeress,  8  Ves.  601. — Z,  And  (he  privilege  being  privilege  of  peerage,  not  of  ^it- 
lianaent,  attaches  upon  Scotch  and  Iriiih  peers,  though  thoy  be  not  lords  of  parliament,  or 
fflembers  of  the  house  of  commons.  Id.  1  V.  ic  B.  419.  8  Ves.  601—3.  Injunctions  there* 
fore  or  other  processes,  not  so  accompanied,  will  bo  inoflectual*  1  V;  &  B.  4l9.-^  4.  So  for- 
merly it  was  the  privilege  of  a  defendant,  member  of  the  houtfe  of  commons^  to  be  served 
Witban  office  copy  of  the  bill  togefther  with  the  Subpoena. — 5.  But  now  this  privilege  is  ta^- 
ken  away  by  47  O.  3.  c.  40. — 6.  And  is  fre(|uently  wated  by  peers. 

fvit)  1.  It  gives  the  party  suing  it  out  priority  of  suit.  Bunb.  124«^-d.  It  must  be  deliver- 
ed to  the  defenifant,  or  leU  at  bis  house,  with  an  office  copy  of  the  bill  signed  by  the  six 
6Ierk. — 3.  It  is  obtained  .by  a  petition  (o  the  chancellor.— 4.  And  the  right  is  rery  <nicienft« 
1  Vm  k  B.  421. — 5.  An  injunction  of  other  process  not  so  Accompanied  will  he  inoffectual* 
IV.&B.  419. 

C*^)  1.  Upon  affidavit  of  the  defendant's  residence  Within  ten  miles  of  LoAdo%  the  ktfd. 
ebancellor  will  desire  his  immediate  attendance* — 2.  And  where  the  question  was  iaise«^ 
whether  a  peer  who  lived  in  the  country,  and  was  there  at  the  time  of  being  served  with  a^ 
letter  missive,  and  a  subpoena  tp  appear  to  the  plaintiff's  bill,  both  houses  of  parliament  be- 
ing at  that  time  convened  and  assembled,  should  be  considered  to  be  in  town,-  the  cbancelr* 
lor  was  ef  opinion  that  he  should.     Dick.  744. 
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And  if  no  cause  be  shewn,  a  sequestration  goes.     2  Vent-  342. 

So,  by  the  st.  12  &  13  W.  3.  3.  process  against  a  peer,  or  member,  &c. 
during  time  of  privilee;e,  shall  be  by  letter,  or  subpoena,  as  usual,  and  on 
leavi^  a  copy  of  the  bill  at  the  defendant's  house,  or  last  place  of  abode,  if 
he  do  not  appear,  or  answer,  or  perform  not  the  order,  decree,  &c.  a  se- 
questration of  real  and  personal  estate  shall  go,  as  incase  of  a  peer  before. 

But  no  process  for  a  contempt  shall  issue  against  a  peer.     2  Vent.  342. 

And  therefore  an  attachment  does  not  go.     Seld.  6  vol.  1543. 

(D  3.)  Attachment. 

If  the  defendant  (o)  does  not  appear  (/i)  at  the  return  of  the  subpoena  (7), 
[*]and  the  bill  be  filed  (r),  the  plaintiff  upon  an  affidavit  («)  positive  and 
certain  of  the  time  and  place  (0  of  service,  and  of  the  time  of  the  return, 
shall  have  an  attachment.     Vide  Practical  Register  in  Chancery,  20..  (w) 

If  the  affidavit  be  filed  before  the  return  (x)  of  the  attachment,  it  is  suffi- 
cient.    1  Ver.  172.  (y) 


Co)  1.  Application  for  an  order  to  direct  the  attorney  general,  as  auch,  to  appear  to  the 
i»iU,  refnecd.  Dick.  729.  3  Ves.  729 — 2.  Nor  can  process  of  contempt  be  issued  against 
bim.     Davison  v.  Attorney  General,  2  Mad.  T.  R.  203.  •' 

(p)  1.  Vide  supra,  (U  1.)  in  notes — 2.  A  defendant  to  a  bill,  though  not  served  with 
process,  may  appear  gratis,  and  refer  it  for  impertinence.  2  B.  C  C  279 — 3.  If  an  answer 
is  put  ia  the  same  day  on  which  an  attachment,  for  want  of  an  answer,  issues,  the  attacb- 
ment  has  precedellfce.     1  Mad.  551. 

(q)  Order  for  defendant  to  appear  to  bill,  under  special  curcumstances,  enlarged  for  three 
jBwmths*    Dick.  74. 

(r)  1.  By  4  Ann.  c.  16.  s.  22.  no  subpoena  or  process  for  appearance  shall  issue  out  of  any 
court  of  equity,  till  the  bill  is  filed  (except  in  cases  of  bills  for  injunction  to  stay  waste,  or  to 
slay  suits  at  law),  and  a  certificate  thereof  brought  to  him  who  usually  makes  out  subpcsnaa 
or  other  process  in  the  several  courts  of  equity,  under  the  hand  of  the  officer  who  usually 
files  bills  ;  for  which  certificate  he  shall  receive  no  fee.  Vide  supra  (D  I.)  in  notis.— 2-  Ak 
attachment  for  non-appearance  cannot,  it  seems,  be  taken  out  before  the  bill  is  entered  in 
4lie  bill-book,  (hough  filed  in  the  six  clerks  office.     1  Vcs.  53. 

(#)  1.  And  not  otherwise.  8  Ves.  357. — 2.  Kor  is  a  recital  in  an  order  for  time  obtained 
by  defendant,  sufficient.  3Aik.  619.— 3.  Since,  though  formerly  affidavits  might  be  tilod 
before  the  return  of  an  attachment ;  Dick.  76 — 4.  Yet,  in  future,  this  practice  of  issuing 
an  attachment,  without  an  affidavit  previously  filed,  in  opposition  to  orders  of  the  courts 
will  be  corrected.  8  Ves.  357. — 6.  Affidavit  before  a  master  extraordinary  in  Ireland,  has  - 
been  read  in  the  court  of  chancery.  Dick.  90.  Vide  Id.  150.— 6.  Affidavit  in  one  cauee, 
that  defendant  could  not  be  found,  is  not  sufficient  for  an  order  to  serve  the  clerk  in  court 
in  another  cause,  though  between  the  same  parties.     Dick.  150. 

(I)  1.  In  one  case  where  service  of  asubposna  to  appear  was  on  defendant  in  Scotland  ; 
being  out  of  the  jurisdiction  of  the  court,  the  propriety  of  issuing  an  attachment  was  doubted, 
though  thought  by  the  master  of  the  rolls  and  most  of  the  practitioners  to  be  regul.ir.  Dick. 
687.— 2.  But  the  rale  now  is,  that  such  service  is  sufficient  to  found  an  attachment.  18 
Ves.  496. — 3.  And  by  the  same  reason  service  in  forcii;n  parts.     4  B.  C  C  213. 

(u)  1.  Which  writ,  with  the  cause  of  its  issuing,   must  be  entered  in  the  rcgister'*8  book. 
Ord.  Ohan.  46. — 2.  In  the  case  of  a  peer,  if  after  service  of  the  letter  missive,  and  afterward* 
of  a  subpoena,  no  appearance  is  entered,  a  sequestration  will  be  ordered  without  any   of  the- 
meane  process  of  attachments,   kc.  which  are  directed  only  against  the  persons,  and  thcre- 
fcre  cannot  afiect  a  lord  of  parliament.  3Blk.   Com.  445. — 3.  No  process,  in  respect  of  a 
contempt  can  be  obtained  by  a  plaintifi*  being  in  forma  pauperis^  until  it  is  signed  by  the 
six  clerk  who  acts  for  the  payper,  and  who  is  himself  answerable  if  any  needless  or  vexatious 
use   is  made  of  the  process.     Ord.   Ch.   125. — 4.  The  writ  of  attachment  must  be  made 
returnable  in  term,  and  there  must  ba  fifteen  days  between  the  testo  and  return  of  the  dif- 
ferent writs  anterior  to  a  sequestration,  or  to  taking  a  bill  pro  conftsso^  unless  the  defendant 
lives  within  ten  miles  of  London  ;  in  which  case  an   order  may   be  obtained,  on  motion  or 
-  "petition,    to  make  the  several  processes   of    contempt  returnable   immediately.    I^e'wI. 
Harr.  117. 

(z)  Where  an  attachment  is  returnable  within  eight  days  after  the   Purification,  eiglit 
entire  days  are  meant.     1  Mer.  243. 

(2^)  Vide  supra  in  notis.  6  Ves.  357.  contra. 
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Process.  879. 

But  an  attachment  shall  not  be  prayed  till  the  day  after  coats  day.  Vide 
Practical  Register  in  Chancery,  8. 

And  the  affidavit  ou^t  to  shew,  that  the  service,  being  within  London,  or 
twenty  mi les^  distance,  was  above  four  days  past  excUisive.  Vide  Practical 
Register  in  Chancery,  20. 

]f  beyond  twenty  miles  distance,  that  it  was  above  eight  days*  Vide 
Practical  Register  in  Chancery,  20. 

And  that  he  served  the  subpoena,  or  saw  the  service  of  it.  Vide  Practi? 
cal  Register  in  Chancery,  342. 

Or  that  the  defendant  confessed  himself  to  have  been  served.  Vide 
Practical  Register  in  Chancery,  342.  {z) 

r*lBy  an  order  in  the  exchequer,  an  attachment  goes,  if  the  defendant 
does  not  appear  the  next  day  after  service,  where  the  process  is  returnable 
immediate^  upon  the  second  day  after,  if  returnable  at  a  daycertaia,  and  up- 
on the  fourth  day  after,  if  upon  a  common  return.  Vide  Ilules  and  Orders 
in  the  Exchequer,  2.     Rule  4. 

If  the  husband  appears,  and  not  his  wife,  an  attachment  goes  against  both* 
Vide  Practical  Register  in  Chancery,  18.  343.  (a) 

The  attachment  requires  the  defendant  to  answer  for  the  contempt,  as 
well  as  to  the  matters  objected.  V.  West.  s.  22.  Vide  Practical  Register 
in  Chancery,  20. 

And  it  lies  (6)  for  any  contempt  (c)  as,  for  (d)  not  answering,  or  for  an- 
swering insufficiently,  (e) 


■Ai^k 


(ff)  The  practice  of  peraonal  service,  as  a  foandation  for  process  of  contempt,  dispensed 
with  under  circumstances  ;  a  party  declarinjB^  that  he  would  not  execute  an  order,  and  ab- 
sconfling  to  avoid  it.     12  Vca.  503. 

(a)  1.  Dick.  76.  Vide  6  Ves.  432.--«.  If  a  bill  be  brought  against  baron  and  feme,  and  the 
alone  be  taken  by  process  of  contempt,  she  may  enter  an  appearance  for  herself  alone.     1 

(6)  1.  Defendant  in  custody  under  sentence  for  felony  cannot  be  brought  up  by  hahta9 
corpus,  upon  an  attachment  for  want  of  an  answer.  3  Ves.  471.  573.-2.  And  a  defendant 
in  Newgate  under  a  criminal  sentence,  having  been  brought  up  by  habeas  corpus  for  not 
putting  in  his  answer,  and  remanded  to  Newgate,  it  was  made  a  quaere  as  to  the  further 
proceeding.  15  Ves.  179.— 3."  Though  in  a  later  case  it  was  ordered,  that  he  should  be 
turned  over  to  the  Fleet,  and  then  carried  back  to  Newgate,  with  his  cause.     1  V.  « 

Vo'l.  There  are  three  sorts  of  contempts  ;  scandalizing  the  court  itself ;  abusing  parttot 
concerned  in  causes  here  ;  and  prejudicing  mankind  before  the  cause  is  heard.  2  Atk.  469. 
—2.  Hence  if  the  printer  of  a  newspaper  inserts  a  paragraph,  tending  to  prepossess  the 
minds  of  people  as  to  proceedings  in  chancery,  the  court  will  commit  him  for  a  contempt. 

2  Ves  520.  Vide  etiam  Dick.  794.-3.  But  on  submission,  payment  of  costs,  and  giving  up 
the  author,  it  will  discharge  him.  Ibid.— 4.  The  lord  chancellor  declared,  that  in  future, 
if  he  should  receive  a  private  letter  on  the  subject  of  a  cause,  he  would  consider  whether 
the  writer  should  not  be  committed.  8  Ves.  467.-5.  Printing  an  order  of  court,  appoint- 
ing a  receiver,  and  reciting  the  material  facts  in  the  cause,  and  distnbutmg  it  among  the 
tenants,  merely  to  prevent  their  paying  their  rents  improperly,  till  \JI<'^'/^1^ ]^  ?f  F.Tronl 
is  not  a  contempt,  though  it  is  a  practice  to  be  condemned.  2  Atk.  488.-6.  It  is  a  con- 
tempt  to  proceed  at  law%fter  the  subject  of  the  suit  has  been  attached  in  chancery.  IB. 
Sl  B.  318.  -(  Vide  Yates  r.  Lansing,  9  Johns.  Rep.  395.  Case  of  J.  V.  N.  Yates,  4  Johns. 
Rep.  317.  Yates  v.  The  People,  6  Johns.  Rep.  337.  MoneU  v.  Lawrence,  12  Johns. 

(5)^?.  Discharging    insolvent  debtor  after  receipt  of   fiahtas  corpus.    Dick.   89. 
Not  paying  money  under  an  order.    4  B.  C  C  89.     12.  Ves.  325.-3.  And,  therefor-  ^j^^ 
an  order  upon  a  party  in  the  cause,  for  non-payment  of  "n?««y,  the  proper  courer. 
tachment ;  and  upon  the' return  to  that,  an  order  for  commitment.  12  Ves.  32^.-«i"  "avo 
the  court  have  refused  to  commit  a  prisoner  for  non-payment  of  money,  as  ^a.    nines 
for  a  further  contempt.    4  B.  C  C.  89.-5.  Negligence   in  a  solicitor  tjjuoerv,  104. 

3  Atk.  568.— 6.  Breach  of  franchise.    Dick.  034,-7.  Acts  of  violence  in . 

8  Ves.  535. 

CO  1.  Motion  to  oonuiiit  upon  a  fourth  insufficient  a&swer  'was.i^^tit.  Attachment. 
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Por  refusal  ( f)  to  obey  an  order  {g)  or  decree.  (A)  j  Arnutrong  t.  Be, 
ptty.  Cam.  &  Nor.  33.  i 

For  abusive  usage,  or  words  of  the  process,  or  officers  (t)  of  the  court,  (t) 

[*  ]Tf  upon  a  copy  served  and  the  writ  shewn,  the  person  speaks  with  con, 
temgt,  before  he  knows  the  contents,  or  from  what  court  it  iiisued,  it  will  be 
)^  contempt.     R.  Mod.  Ca.  43. 

For  the  revocation  of  a  Eubmission  to  an  award  made  in  court  by  consent. 
1  Ga.  Ch.  185. 

For  not  performing  an  award  made  upon  a  reference  by  rule  of  court. 
Vide  Arbitrtment,  (D  !.)(/) 

And  where  the  contempt  is  by  abusive  words  against  the  process  of  the 
(:onrt,  an  attachment  goes  without  a  hearing.     1  Sal.  84.  (m) 

If  the  contempt  bo  confessed,  or  proved  (n)  it  shall  be  referred  to  the 
master  to  tax  the  costs  of  the  prosecutor ;  and  the  party  oiTending  slrall  be 
committed  fill  he  pays  them,  and  give*  satisfaction  to  the  court  for  the  mif? 
(demeanor.     Rules  and  Orders  in  Exchequer,  16 .     Rule  40.  (o) 

But  if  the  master  be  in  doubt  what  report  to  make,  he  may  be  aflerwards 
examined  upon  interrogatories.     Per  Cur.  P.  2  Anne. 

If  the  contempt  l>e  by  abusive  actions,  the  oflendcr  shal)  be  committed 
upon  an  affidavit,  without  other  examination.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery  116.  (^) 

As,  by  beatiiig,  &c.  the  person  who  serves  the  process.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  116. — So  in  the  Exchequer.  Rules  and 
Orders  in  exchequer,  16.  Rule  40.  {p) 

If  by  contemptuous  words,  he  shall  be  committed  upon  two  affidavits 
fvithout  other  eKamination.     Ord.  per  Cta.     Rules  and  Orders  of  Chancc- 

hHTiog  9  report  or  Itae  jnsuffideQC]'  at  such  fonrlh  nniicer,  (hatigh  Ihc  defendnnl  liad  filed  n 
^Ftb  aniwer.  Cooper,  2(J2.— 2.  And  if  a  hu.baiid,  b/  menaces,  preraili  nilh  hu  wife  to 
Bul  in  ao  answer  contrary  to  her  belief,  it  i»  a  conlempt.     9  Atk.  50. 

'  (/)  If  a  defendant  attends  Iho  hearing  of  a  came,  and  it  pr«ent  when  (he  dcrree  ia 
pronounced,  and  does  any  act  in  conlntrention  to  it,  he  is  Enillf  of  conlcmjil,  and  ihall  b^ 
punished  lor  il,  Ibough  Hie  decree  |»iiot  draitn  up.    3  Atk.  664. 

(s)  Mnalerb^v'ins  made  hiV  report  of  what  was  due  from  tenant  for  rent ;  on  nffidarlt  of 
MTvice  of  the  report,  and  of  dcmaod  and  Bon-pavmeni  of  the  rent,  the  louaul  vias  ordered 
lo  Bland  coihmittcd.     Dick.  183. 

ib)  1.  Where  Ihe  decree  ii  for  debt  and  coils,  an  attachment  for  the  debt  .iloae  is  sooJ. 
D)t.  38P.— 3.  And  a  tul^seqaent  attachment  for  the  coils  is   good  likewise.     Ibid 3. 

Far  the  purpose  of  coinmitment  under  a  short  order  to  pny  money,  the  perion  serTiue  Ui* 
(krdermiisthave    authority  to  receirs  the  pjonpy.      19  Ves.  117, 

(i)  1.  It  is  a  contempt  lo  difturb  sequestrators  in  pnsscMion.  9  Ves.  33G. — 3.  If  an  antwar 
Is  put  iu  the  same  day  on  which  an  altachmeDt  for  w^ul  of  an  answer  isiuee,  the  allachioent 
precedence.     1  Mad.55J..  . 


c:ourl,    for  otherwise   chancery  has  do  cogiii* 
'  I.)  innolit. 

I,  thai  Iha  part; 


lachment  is  prayed  in  K.  B.,  by  his  affidarit 
^  \  allachmeni  was  granted,   the  court  always 

M^  Ic  credit  of  the  parties,  or  the  probtibllily  of 

3o  Id  lo   (he  penally  of  being  indicted  for  per- 


■a»  ni,  Tor  Ihere  they  examine  the  defendant  oi 

fereut"  i^i  1     ^i^^         i  ^'t*  sides,  and  then  decido  apon  the  Itulb  o 

n  wM  L     S  '  ularily  in  proceu   by   appearance  do»s  t 


(X)  Wh, 

•nlifa  dayi  ai 

(S)   Vide  .< 

(•402J 


I 


inlempt  fur  not  appearing  in   I 
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ry,  n  6. — So  in  the  Exchequer.     Rules  and  Orders  in  Exchequer,  16.  Rule 
40.  (/>) 

And  one  affidavit  is  sufficient  to  have  an  attachment,  upon  which  he  shall 
be  dischai^ged,  if  there  be  no  more  proof,  and  the  contempt  be  denied ;  but 
he  shall  not  have  his  costs  in  respect  of  this  affidavit.  Ord.  per  Cla.  Rules 
and  Orders  of  Chancery,  116. — So  in  the  Exchequer.  Rules  and  Orders 
in  Exchequer,  16.  Rule  40.  {q) 

In  B.  R.  interrogatories  shall  be  exhibited  in  four  days,  or  the  party  shall 
be  discharged.     Mod.  Ca.  73. 

If  the  contempt  be  apparent,  he  shall  answer  in  custody.     Mod.  Ca.  73. 

Otherwise,  upon  a  recognizance.     Mod.  Ca.  73. 

[*]And  if  he  denies  upon  the  interrogatories,  he  shall  be  discharged, 
though  he  may  be  indicted  for  perjury.     Mod.  Ca.  73. 

It  the  defendant  be  taken  for  a  contempt,  he  shall  appear  dt  die  in  diem  in 
the  raster's  office  to  be  examined  upon  interrogatories.  Vide  post,  (D  6.) 
Vide  Practical  Register  in  Chancery,  101. 

And  this,  upon  motion,  is  referred  to  a  master  ;  but  it  is  usually  done 
by  the  examiner.     Vide  Practical  Register  in  Chancery,  102,  3. 

If  the  defendant  comes  in  gratis,  he  shall  give  notice  of  his  appearance  to 
(be  clerk  on  the  other  side.    Vide  Practical  Register  in  Chancery,  103. 

And  if  interrogatories  are  not  framed  within  eight  days,  he  shall  be  dis* 
cbai^d,  with  costs  to  be  taxed  by  a  master. 

So,  if,  being  examined,  there  shall  be  no  reference  of  the  examination, 

~Dor  commission  taken  on  the  other  side,  nor  witnesses  examined  for  proof  of 

the  contempt,  within  a  month.     Vide  Practical  Register  in  Chancery,  103. 

If  the  interrogatories  go  to  matter  not  contained  in  the  affidavit,  or  order, 
(be  defendant  may  demur,  or  refuse  to  answer  to  thenu  Ord.  per  CJa. 
Rules  and  Orders  of  Chancery,  1 1 4. 

And  if  the  contempt  be  .  not  proved,  the  defendant  sliall  be  discbai^cd 
upon  motion,  with  costs. 

If  the  contempt  be  by  abusive  words,  &c.  he  may  be  committed  directly. 

So,  if  after  appearance,  he  departs  without  examination,  upon  motion  and 
certificate  of  the  departure,  and  of  the  interrogatories.  Rules  and  Orders 
of  Chancerj,  1 13.     Vide  Practical  Register  in  Chancery,  103. 

So,  if  he  be  found  in  contempt.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  113. 

The  register  shall  give  the  certificate  of  the  departure  ;  the  exan^iner,  that 
interrogatories  are  exhibited.  Vide  Rules  and  Orders  of  Chancery,  113. 
Vide  Practical  Roister  in  Chancery,  103. 

And  he  shall  not  be  discharged,  until  he  performs  the  order  and  pays  tlic 
costs;  and  though  he  b^  cleared,  he  shall  not  have  costs.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  113.  Vide  Practical  Register  in  Chan- 
cery, 104. 

The  master  upon  the  reference  of  the  examination,  or  proof  of  the  con- 
tempt before  him,  shall  certify,  without  more,  the  costs  to  be  paid  of  either 
party.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  115.  Vide  Practi- 
cal Register  in  Chancery,  106. 

If  the  contempt  be  denied,  or  be  not  apparent  upon  the  examination,  the 
prosecutor  shall  have  a  commission  qI  course  ;  but  the  defendant  shall  have 
one  commissioner,  and  cross  examine  the  witnesses.  Ord.  per  QJa.  Rules 
and  Orders  of  Chancery,  1 14.     Vide  Practical  Register  in  Chanocry,  104. 

(a)  As  to  the  nroceeding  br  attachnentito  courts  of  law,  vido  •oprai  tit.  Attacbmoiit. 
^'  [»405] 
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But  fae  cannot  examine  the  witnesses,  but  by  leave  of  the  court  upon 
special  points,  which  the  plaintiff  may  cross  examine.  Ord  perCla.  Rules 
and  Orders  of  Chancery,  114.  Vide  Practical  Register  in  Chancery, 
104.  (r) 

[*]lf  the  contemptors  are  aged,  servants,  &c«  a  commission  shall  go  into 
the  country,  at  the  charge  of  him  who  prays  it,  to  be  executed  when  and 
where  the  six  clerk,  not  m  the  cause,  upon  hearing  of  the  clerks  on  both 
sides,  shall  appoint.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  115. 
Vide  Practical  Register  in  Chancery,  105. 

An  attachment,  and  all  process  for  contempt,  shall  be  made  out  into  the 
county  where  the  party  is  resident :  if  he  resides  in  London,  it  shall  be  di- 
rected to  the  sb^rifis  there.  Ord.  per  Cla.  Vide  Rules  and  Orders  of 
Chancery,  112.     Vide  Practical  Register  in  Chancery,  1 1 1.  (/) 

Whoever  sues  any  process  for  a  contempt,  ought  to  endeavour  the  execu-» 
tion  of  it;  otherwise  he  shall  lose  the  benefit  of  it,  and  pay  costs^  Ord.  per 
Cla.  Rules  and  Orders  of  Chancery,  11^,  113.  Vide  Practical  Register 
in  Chancery,  1 1 2. 

The  court  will  discharge  an  attachment  or  other  process  of  contempt, 
when  it  issues  irregularly,  with  costs  to  be  taxed  by  the  six  clerks,  without 
motion.  Ord.  per  Cia.  Rules  and  Ordei-s  of  Chancery,  112,  113.  Vide 
Practical  Register  in  Chancery,  111. 

But  the  defendant  ought  to  pay  the  costs  of  the  process,  which  issued  reg- 
ularly, first.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  112.  Vide 
Practical  Register  in  Chancery,  111. 

If  the  sherilT  do  not  return  the  attachment,  a  day  shall  be  given  for  it. 
Vide  Practical  Register  in  Chancery,  110,  111.  334. 

And,  if  he  do  not  make  a  return  on  such  day,  he  shall  be  amerced.  Vide 
Practical  Register  in  Chancery,  110,  111.  334. 

So,  if  he  make  a  false  return.     Vide  Practical  Register  in  Chancery,  334. 

So,  in  the  exchequer,  he  shall  be  amerced  40^.  if  he  does  not  return  it  by 
the  sealing  day,  upon  a  rule  given  the  last  day  of  the  term.  Rules  and  Or- 
ders in  Exchequer,  17.     Rule  46.* 

So,  if  a  sheriff  or  under-sherilT  be  served  with  a  copy  of  an  order  under 
the  seal  of  the  court;  upon  affidavit  thereof,  and  a  warrant  from  a  barxHi, 
he  shall  be  in  contempt.     Rules  and  Orders  in  Exchequer,  17.  Rule  44. 

The  plain tiffpays  2^.  'iOd.  for  the  attachment;  to  the  sheriflf  2^.  id»  and 
for  the  return  4c/. 

If  the  king  dies  after  the  arrest  upon  an  attachment,  and  then  the  sheriff 
returns  cepi  corpus^  it  will  be  well,  and  the  subsequent  process  upon  it  regu- 
lar.    1  Ver.  400. 

If  the  sherilf  returns  cepi  corpus^  a  messenger  (w)  shall  {x)  be  sent  (y)  for 
the  defendant.     1  \{er.  116.  154.  344.  400. 


(r)  Id  great  contempts,  the  conrt  wiU  give  learo  to  examine  witnesses  to  falsify  the  par- 
ty's examioatioD,  and  to  the  party  to  examine  witnesses  to  falsify  his  denial  of  the  contempt. 
Bunb.  244. 

(0  1.  Vide  tit.  Attachment.— 2.  The  writ  must  be  made  retarnable  in  term,  and  there 
must  be  fifteen  days  between  the  teste  and  tho  return,  in  proceeding  to  a  seqiiostration,  or  to 
lake  a  bill  pro  eonftsso^  unless  the  defendant  live  within  ten  miles  of  London,  and  then  an 
order  may  be  obfained,  by  motion  or  petition,  to  make  tho  several  processes  of  contempt  r^^ 
turnable  t7;i9ir(/{0/e.     liind.    100. 

(u)  1.  Formerly  the  conrt   allowed  messengers  to  those  particular  jurisdictiODS  onljr^ 

where  the  sheriff  had  the  amerciaments  ;  and  they  were  sent  in  those  cases,  becaase  as  the 

sheriff  might  disobey  the  writ  with  impunity,  there  was  no  other  way  left  to  do  justice  to  Hie 

plaintiff.    Harr.  119.—- 3*  HoweT«r,  the  rule  now  is  to  seoda  messencer  into  evorj  coiuatjr 

[*406]  *^  '      . 
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i*]fii]t  fliis  is  a  new  officer  subordinate  to  the  serjeant  at  arms.     1  Ver* 

344. 

And  the  prc^jper  course,  after  a  ctpi  corpus  returned,  is  a  motion  that  the 
defendant  enter  his  appearance  and  be  examined  within  four  days,  other- 
%ige  that  he  may  stand  committed ;  for  after  a  cepi  €orp%is^  no  other  process 
of  contempt  issues.     1  Ver.  344.  (z) 

If,  after  an  arrest  upon  an  attachment,  and  a  cepi  corpus  returned,  the  de- 
fendant escapes  out  of  the  kingdom,  a  serjeant  at  arms  shall  be  granted,  and, 
upon  return,  a  sequestration.     1  Ver.  344. 

If  (a)  the  defeiidant  appears,  being  personally  served,  upon  the  attach- 
ment, and  files  his  (6)  answer,  or  demurrer,  the  attachment  shall  be  discharg- 
ed of  course  (c),  on  payment  of  20«.  costs,  or  tender  and  refusal  [*](c2). 
^1  ■  ■     .■-...■    ■      ..     -.■■»-..        ■  , 

generally  without  any  restriction.  2  Atk.  507.  1  Vern.  116. 154.  2  P.  Wtais.  301.  S  B. 
C.  C.  181.  7Ves.l^.  Newl.  12. — 3.  And  though  the  court  has  refused  a  messenger, 
where  the  distance  has  been  very  considerable,  as  two  hundred  miles*  Wy.  Prac.  Reg. 
S9^.— ^4.  Yet)  in  a  late  case  where  a  defendant,  residing  in  the  county  palatine  of  Lancaster 
was  attached  for  want  of  aa  answer,  and  eepi  eo97>ii«  was  returned  by  the  sheriff:  it  was  de- 
termined that  the  next  proceeding  was  to  move  for  a  messenger  upon  the  retom  of  cept  cor- 
pus, and  afterwards  for  a  sequestration.     3  Mad.  1 14. 

(x)  1.  After  cfpz  rorpt/j  returned,  the  plain  tiff  cannot  move  that  the  sheriff  may  bring  in 
the  body,  but  only  for  a  messenger,  and  afterwards  for  a  serjeant  at  arms*  2  B.  C.  C.  181. 
— .2.  And  therefore,  where  a  defendant  residing  in  the  county  palatine  of  Lancaster  was  at- 
tached for  want  of  an  answer,  and  cept  corpus  was  relumed  by  the  sheriff;  it  was  held,  that 
the  next  proceeding  was  to  move  for  a  messenger  upon  the  return  of  cepi  coipus  ;  and  after- 
wards for  a  sequestratioii.  3  Mad.  114. — 3.  So  on  a  return  to  an  attachment  for  want  of 
appearance  of  eepi  ccrptu^  bat  from  illness  and  infirmity  she  could  not  be  removed,  a  mes- 
nnger  was  ordered.  7  Yes.  230. — 4.  A  defendant  having  filed  an  answer  and  demurrer  af- 
ter a  eepi  corpus  returned,  on  an  attachment  for  not  answering  an  order  for  a  messenger,  ob- 
tained before  the  demurrer  and  answer  of  which  the  plaintiffs  had  bespoken  an  office  copy), 
had  been  taken  off  the  file,  was  discharged  with  costs.     Swanst.  189. 

Cjr)  1*  Upon  motion  ;  which,  upon  the  production  of  the  writ  and  return,  is  of  course. — . 
2.  Where  the  sheriff  returned  cept  corpus  to  the  attachment,  for  want  of  appearance,  but 
from  illness  and  infirmity  the  defendant  could  not  bo  removed,  a  messenger  was  ordered.  7 
Ves.  230. — 3.  A  defendant  having  filed  an  answer  and  demurrer,  after  a  cepi  corpus  return- 
ed on  an  attachment  for  not  answering,  an  order  for  a  messenger,  obtained  before  the  de- 
murrer and  answer,  of  which  the  plaintiff  had  bespoken  an  office  copy,  had  been  taken  off 
the  file,  was  discharged  with  costs.     Swanst.  189. 

(s)  1.  The  messenger  having  taken  the  defendant  into  custody  by  virtue  of  the  order  of 
the  court,  the  latter  will  be  committed  to  the  Fleet  prison,  unless  he  clears  his  contempt ; 
that  is,  till  he  enters  his  appearance,  or  puts  in  his  answer,  or  pica,  according  to  the  nature 
of  the  contempt,  and  pays  or  tenders  the  costs  incurred  by  it ;  upon  his  doing  this,  he  will 
be  entitled  to  his  dischargre.  Ord.  Ch.  113.^2.  An  insufficient  answer  is  considered  as 
Bone.  1  Cox.  343..— 3.  \Vhere  an  infant  is  attached  for  want  of  an  aftswcr,  in  order  to  get 
rid  of  the  attachment,  the  course  is  to  order  a  messenger  to  bring  the  infant  into  court,  to 
have  a  guardian  assigned.    9  Ves.  12. 

(a)  1.  Attachment  not  discharged,  though  order  for  time  had  been  obtained.  Service- 
ola  copy  of  the  order  not  being  good  service,  unless  the  production  of  the  original  is  dispensed 
with  by  the  opposite  party.  Cooper,  28S. — ^2.  Discharge  by  habeas  corpus  from  commit- 
ment under  an  attachment  for  breach  of  a  writ  of  execution  of  a  decree  for  payment  of  mon* 
ey,  on  account  of  a  devastavit,  as  executor,  committed  before,  though  not  ascertained  by  the 
report,  or  decreed  to  be  paid  till  after  the  time  tixed  by  an  insolvent  act,  of  which  the  party 
had  taken  the  benefit.     16  Ves.  376. 

(6)  Defendant  in  custody  for  want  of  his  examination,  discharged  immediately  on  patting 
it  in;  but  if  on  reference  it  proves  insufficient,  the  plaintiff  not  having  accepted  the  costs, 
may  proceed  from  the  last  process,  18  Ves.  287. 

(c)  1.  A  defendant  taken  upon  the  process  for  want  of  an  answer,  is,  on  putting  in  an  an- 
swer, and  depoflitiDg  a  sum  for  costs,  entitled  to  be  dischan?ed,  without  waitiui^  lor  the  re- 
port that  it  is  sufficient.  4  B.  C.  C  296.  16  Ves.  478.  Vide  Dick.  l33 — 2.  f  heretbre  not- 
Mrithstandin^  exceptions.  4B.  C.C.212. — 3.  So  without  waiting  for  the  report  that  it  is 
sufficient.  16  Ves.  478.—^.  Nor  can  he  be  detained  till  further  answer,  thoggh  cxceptioua 
SkUowed.  Id.  223. — ^5.  If  however  plaiutifi  has  not  accepted  the  costs  he  resumes  the  pro- 
cess where  it  stopped  ;  if  costs  have  been  accepted,  he  begins  again.  2V.  &  B.  3'i2.  18 
Ves-  287. 

ifi)  1.  Where  defendant  was  in  custody  ibr  contempt  in  not  putting  in  a  better  answer^ 
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Ord«  per  Cla.     Bat  said,  Ihat  he  sball  not  be  discbai^ed  without  motion  or 

fetition*     Ord.   per  Cla.     Rules  and  Orders  of    Chancey,  113.     Vide 
*ractical  Register  in  Chancery,  1 1 2.  (e) 
•  Upon  payment  of  10«.  if  the  subpoena  was  not  served  upon  die  person. 

And  if  the  plaintiff  sues  other  process,  after  tender  of  the  costs,  the  defen- 
dant shall  be  discharged  with  costs.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  113.     Vide  Practical  Register  in  Chancery,  112. 

If  the  contempt  be  pardoned,  the  defendant  may  appear  and  proceed,  as 
if  there  had  been  no  process.     Ca.  Ch.  238. 

If  the  defendant  be  taken  on  the  attachment,  he  shall  be  bailed.     Vide 
Practical  Register  in  Chancery,  1 10.  (/) 
And  the  attachment  may  be  superseded,  (g) 
Or,  if  it  be  irregularly  obtained,  it  shall  be  discharged  upon  motion.  (A^ 

(D  4.)  Attachment  with  proclamation. 

If  the  defendant  be  not  taken,  or  does  not  appear  upon  the  attachment, 
the  plain tifTshall  have  an  attachment  with  proclamation.  Vide  Practical 
Register  in  Chancery,  101, 296.  (t) 

The  charge  to  the  office  is  2^.  lOd.  To  tbcsherifT,  2s*  Ad*  For  the  re*- 
turn,  4(/. 

So,  by  order  in  the  exchequer,  if  the  defendant  does  not  appear  upon  the 
return  of  the  attachment.     Vide  Rules  and  Orders  in  Exchequer,  2  Rule  5* 

If  the  defendant  be  arrested  upon  a  proclamation,  a  commission  of  rebel- 
lion, or  by  a  serjeantat  arms,  where  the  first  process  was  not  duly  executed, 
the  plaintiff  shall  pay  costs.  Per  Order  7  Car.  1 .  1  Ch.  R.  57.  [»TVide 
Rules  and  Orders  of  Chancery,  12.  Vide  Practical  Register  in  Chan- 
cery, 112. 

If  the  defendant  appear  upon  the  proclamation,  and  file  his  answer,  plea, 
or  demurrer  (A:),  he  shall  be  discharged  upon  payment  of  costs,  double  to 
the  costs  upon  an  attachment,  without  motion  ;  and  if  the  plaintiff  after- 
wards proceed,  he  shall  pay  costs. 


having  put  in  an  answer,  he  applied  to  be  discharged,  which  was  ordered,  boo  excepticn 
having  been  taken  to  the  second  answer.  Dick.  133.— 9.  So  defendant,  until  a  fourth 
insufficient  answer,  is  entitled  to  be  discharge4  immediately  on  putting  in  a  further  answer, 
without  waiting  the  report  upon  the  reference  of  the  exceptions,  and  though  the  costs  have 
not  been  accepted. «  11  Vcs.  151. — 3.  A  defendant  in  contempt  lor  not  putting  in  his  an- 
siver,  may  be  brought  up  on  any  day  in  term.     1  Price,  63. 

(e)  i.  A  party  under  a  regular  commitment  cannot  be  heard  except  on  petition.  16 
Ves.  259. — S.  Though  held  that  a  motion  may  be  made  without  consent,  by  a  defendant 
In  custody  upon  an  attachment  for  want  of  an  answer,  for  a  commission  to  take  his  answer^ 
izc.  3  Mad.  41.— 3.  Upon  an  order  that  a  defendant  should  be  released  from  the  fleet,  on 
payment  of  the  costs  of  his  contempt,  or  a  tender  of  the  same,  the  warden  of  the  Fleet  mutt 
release  him,  on  an  affidavit  of  the  tender  of  the  costs*     1  Mad,  109< 

(/)  Vide  supra,  tit.  Bail. 

{g)  Where  a  writ  has  been  improvidently  issued,  if  within  the  controul  of  the  court  (ci- 
ther as  not  having  gone  out  of  the  custody  of  the  officer,  or  as  having  been  returned)  it 
shall  be  quashed  ;  if  beyobd  its  controul,  it  shall  be  superseded.     1  S.  &  L.  75. 

(A)  Defendant  in  contempt  ordered  to  be  committed  ;  bnt  not  being  io  be  found,  a  se- 
questration issued  ;  and  the  sequestrators  having  returned  nuZ/a  2reiui,  liberty  was  given  to 
execute  the  warrant  of  commitment.     Dick.  31. 

(/)  1.  'Ike  writ,  like  an  attachment,  must  be  entered  with  the  register. — 2.  It  is  obtain' 
ed  irom  the  clerk  in  court,  on  the  attachment  (indorsed  non  est  inventus)^  being  left  with 
him.— 3.  Aqi4  he  leaves  it  tvith  the  bag  bearer  of  the  six  clerks  office  to  bo  sealed. 

(k)   I.  'J'he  first  contempt  on  the  first  attachment  is  expiated  by  a  tender  of  costs.    Fonv. 
Bom.  71. — U.  But  in  case  of  an  attachment  with  proclamations  returned,  a  motion,  founded 
on  an  affidavit  of  the  cause  of  delay,  is  requisite   before  a  commission  to  answer  can    be 
made,  or  a  plea  or  demurrer  admitted.    Ord*  Can.  99. 
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If  the  defendant  be  taken,  he  shall  be  committed  k>  the  Fleet*  Vide 
Practical  Register  in  Chancery,  101 « 

(D  5.)  Commission  of  rebellion^ 

If  the  defendant  be  not  taken,  or  does  not  appear  upon  the  proclamatiofl^ 
the  plaiRtifT  shall  have  a  <;ommission  of  rebellion.  Vide  the  Form,  West^ 
8.  24.  Vide  Practical  Register  in  Chancery,  94.  101. — So  by  order  in  the 
exchequer.     Vide  Rules  and  Orders  in  the  Exchequer,  2  Rule  5*  19.  Rule 

51.(0 

This  commission  shall  be  directed  td  the  shedlT.  Vide  Practical  Register 
in  Chancery,  94.  (m) 

Or,  to  special  commissioners  named  by  the  plaintiffl  Vide  West-  s*  23, 
4.    Vide  Practical  Register  in  Chancery,  94.  (n) 

If  the  commissioners  permit  the  defendant  to  escape  (o),  they  ihay  ba 
commihed,  till  they  produce  hito.  Vide  Practical  Register  in  Chancery, 
95.  (p) 

If  the  escape  be  with  their  consent,  till  they  pay  the  debti  Vide  Practical 
Register  in  Chancery,  95. 

If  the  defendant  be  rescued,  the  tescuers  may  be  committed.  Vide  Prac- 
tical Register  in  Chancery,  95.  ^    .  , 

if  A.  says,  that  he  is  the  person  nained  in  the  writ  or  commission  against 
B.,  by  which  means  the  commissioners  takij  him,  an  attachment  lies  against 
him.     Semb.  Hard.  323. 

But,  if  the  commissionei^  take  a  wrong  pfersdn,  an  action  lies  against  them 

for  the  false  imprisonment*     Hard.  323. 

Though  he  acknowledge  himself  to  be  the  person.     Hard.  323. 

If  the  commissioners  take  the  defendant  they  may  bail  him,  or  not,  at 
[*]their  discretion.  1  Ch.  R.  261,  2.  (^).  Vide  Practical  Register  in  Chan- 
cery, 95.  (r)  ,  .  1. 

If  they  refuse  bail,  they  ought  to  bring  him  up  to  the  cotirt  directly,  with- 
out delay.     1  Ch.  R.  262.  (5).     Vide  Practical  Register  in  Chancery,  95. 

And  a  bailiff,  who  acted  contrary,  was  committed  for  the  contempt,  and 
paid  costs  to  the  defendant.     1  Ch.  R.  262.  , .  u  •        a 

If  the  defendant  be  taken  upon  a  commission  df  rebeUion,  which  issued 
irregularly,  the  defendant  shall  have  costs.     1  Ver.  269.  (*) 


(I)  A  defendant  against  wliom  the  scrjeant  at  arms  was  ordered  to  ^^  for  not  prod ucin|f 
deeds  pursuant  to  a  decree,  being  a  lodger  and  kccpine  himself  lotked  up,  fsxsi^^Xoxi  a  San- 
day,  so  that  the  serjeant  at  arms  could  not  execute  his  warrant,  and  the  plaintiff  being,  aa 
it  was  supposed,  without  remedy,  applied  by  motion  that  a  <;?mf.»"ion  of  rebellion  might 
issue  to  <immissioner.,  who  can  break  locks,  &c.  ;  but  the  application  was  denied,  the  writ 
heingone  which,  il  warranted,  issues  of  course.     V**^*' ^J^' ,,     -^      tir«.  p   u   rO  — 2   And 

(m)  1.  And  slmble  may  be  executed  on  a  Sunday.     1  Atk.  6t.     Wy.  P.  R.  50.-2.  And 

^")T.%h^:h  if  r;  'present  practice.    Newl.  76.-1.  Tte  writ  is  under  the  great  sea^ 
and  Commands  the  conSmissioner?  to  attach  the  defendant   ^^.^^^f^Yn^Vi^" 
Great  Britain,  as  a  rebel  and  contemner  of  the  law,  so  as  to  have  him  m  chancery  on  a  cei- 
tain  day  therein  named.     Ibid. 

(0)  HaTing  taken  him.    Toth.  381. 

(p)  Toth.38  40.  381 « 

S  L^iSUnts,  therefore,  nnder  a  commission  of  rebellion,  hare  if  in  their  discretion 
to  take  bail  of  a  person  for  not  performing  a  decree.    £»ck- 7.  I  Carey,  sto  i. 
(f)  They  having  no  right  to  keep  him  in  prison.     I  H.  bl.  468.  j^ 

(0  The  non-entry  with  the  register  of  either  attachiatot  or  pr^dwaatians,  if  an  tfreg^r 

larity,    Hind.m.  .^   ^, 
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But,  if  an  action  at  law  be  brought,  an  injunction  goes ;  for  it  ought  to 
be  examined  in  chancery*    R*  I  Ver.  269.  (u) 

(D  6.)  Serjeant  at  arms. 

If  the  defendant  be  not  taken  upon  the  commission,  a  Serjeant  at  arms  (ac) 
shall  (j/)  be  sent  for  him.  Vide  Practical  Register  in  Chancerj,  101. 
332.  (z) 

[*]By  an  order  in  the  exchequer,  if  the  defendant  does  not  appear  upon  the 
return  of  the  commission  of  rebellion,  there  shall  be  such  other  proceedings, 
as  the  court,  upon  motion,  shall  direct.  Rules  and  Orders  in  Exchequer,  2. 
Rule  5. 

If  (a)  he  appears,  all  costs  for  the  contempt  shall  be  paid,  before  any  other 
proceeding  on  his  part  shall  be  allowed  ;  as  1 O^.  for  every  person  named  in 
the  attachment,  for  every  one  in  the  proclamation  20«.  for  every  one  in  the 
commission  of  rebellion  2/.  13^.  4r/.  Vide  Rules  and  Orders  in  Exchequer, 
2«  Rule  5. 19.  Rule  51. 

And  all  costs  shall  be  paid  in  court  hj  the  plaintiff  or  defendant,  or  their 
respective  attorney,  before  appearance  or  answer.  Vide  Rules  and  Orders 
in  Exchequer,  3.  Rule  5. 

If  the  sheriff  returns  cepi^  and  the  defendant  is  not  brought  into  court. 


Sii)  So  if  any  irregolarity  is  alleged  to  happen  in  executing  this  process,  the.coart  wiU  not 
er  the  commissionen  to  be  sued  at  law  for  it,  but  will  itself  enquire  into  and  punish  tho 
offence  ;  for  a  court  of  law  will  not  allow  the  commission  of  rebellion,  though  it  iisued  regu- 
larly, to  be  a  inatificaUoa.     1  Vern.  289.     NewL  77, 78. 

(x)  Who,  though  an  officer  of  the  house  of  lords,  is  bound  by  himself,  or  his  depaties, 
styled  messengers,  to  execute  all  warrants  against  any  person  after  he  has  stood  out  a  com- 
mission of  rebellion.     Newl.  78. 

(jf)  In  the  7  Geo.  I .  disputes  had  arisen  between  the  serjeant  at  arms  and  the  warden  of 
the  Fleet,  touching  the  execution  of  Uie  process  of  the  court,  the  serjeant  complaining  that 
ihe  court  had  of  late,  for  contemners  not  appearing  to  be  examined  on  accounts  before  the 
master,  not  producing  writings,  and  other  contempts,  granted  orders  of  commitment,  without 
Issuing  the  process  against  them  ;  and  that  the  court  of  late  freqaenUy  gave  the  defendants 
lurther  time  to  answer,  on  entering  their  appearances  with  the  register  ;  and  that  thereuf^ 
fen,  fiw  not  answering  at  the  time  limited,  orders  of  commitments  had  been  granted,  and 
the  said  several  orders  of  commitments  had  been  executed  by  the  warden  of  the  Fleet,  or 
•Ise  he  had  returned  non  est  tnren/tM,  upon  which  sequestration  bad  been  obtained  ;  by 
which  means  the  process  of  the  court  was  rarely  carried  on  by  the  serjeant  at  arms  ;  it  wsis 
therefore  ordered,  that  no  sequestration  can  regularly  issue  to  sequester  the  estate  of  any 
person,  who  cannot  be  found  but  upon  the  return  non  est  inventus  of  the  serjeant  at  ams, 
and  where  any  person  was  in  contempt,  either  for  want  of  appearance  or  answer,  or  for  not 
yielding  obedience  to  any  order  of  this  court,  unless  it  was  for  contemptuous  language,  or 
beating  or  abusing  any  person  in  serving  the  process  of  this  court,  or  other  contempt  of  tho 
like  nature,  the  serjeant  should  apprehend  and  bring  the  contemner  to  the  bar  of  the  court, 
to  answer  sudi  contempt.     Beamos'  Ord.  Chan.  323.     Newl.  80,  81. 

(«)  1.  Motion  is  the  usual  course  to  obtain  this  process.  Form.  Rom.  77.-2.  Though  pe- 
tition will  do.  Dick.  285.  Newl.  78 — 3.  And  on  making  it,  the  commission  of  rebeUioa 
must  be  delivered  to  the  register ;  and  the  clerk  in  court  named,  if  so  required. — 4.  The  or- 
der for  the  serjeant  must  be  delivered  to  himself  or  his  deputy.     Ord.  Can.  199 5.  Nor 

can  an  order  drawn  up  and  passed,  nor  the  contempt  thereon,  be  discharged  without  the 
segeant's  certificate  that  his  fees  have  been  paid.  Ibid.— 6.  After  the  order  has  been  deli- 
Tered  to  the  serjeant  or  his  deputy,  he  procures  a  writ  or  warrant  thereon,  signed  by  the 
lord  chancellor.  Newl.  79 — 7.  And  if  the  party  against  whom  this  process  issues,  be  ta- 
ken upon  It,  he  is  to  be  brought  to  the  bar  of  the  court  to  answer  the  contempt  of  which  ho 
has  been  guilty. .  Ibid.-*8.  But  paying  costs  of  contempt,  and  entering  appearance  or  put* 
tmg  in  answer  ("without  ascertaining  its  sufficiency)  entitles  to  a  dis<:harge  from  a  capUon  on 
this  process.  Vide  2  Ves.  1 10.  16  Ves.  418.— 9.  But  if  ultimately  the  answer  is  f«port«d 
msufficicnt,  the  process  may  be  continued,  as  if  no  answer  had  been  put  in.     Ibid» 

(a)  If  the  defendant  cannot  be  found  by  the  serjeant  at  arms,  he  makes  return  no»i  tst  sr. 
ventus.    Newl.  80. 
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apan  a  rale  of  four  dajs,  upon  motion,  a  messenger  shall  be  sent  for  flie  4e* 
fendant.     Vide  Rules  and  Orders  in  Exchequer,  3*  Rule  5.  {h) 

By  an  order  in  the  exchequer,  upon  process  of  contempt  in  London  or 
Middlesex,  there  shall  be  six  days  between  the  teste  and  the  return  ;  in  other 
counties,  within  sixty  miles,  ten  days ;  in  all  others,  fifteen  days,  if  the  court 
does  not  direct  process  returnable  immediate.  Vide  Rules  and  Orders  ia 
Exchequer,  3*  Rule  5. 

If  there  be  a  debate,  whether  the  process  for  the  contempt  was  senredi 
there  may  be  a  conunission  for  the  examining  it.     2  Ca.  Ch.  100. 

Iftbe  defendant  appears  and  pays  costs  for  his  contempt,  and  afterwards 
is  again  in  contempt  for  not  maxing  a  sufficient  answer,  the  process  of  con- 
tempt continues  a^inst  him  (c) ;  but  when  he  pays  for  all  contempts,  there 
aha\l  be  a  deduction  of  so  much  as  he  paid  upon  the  former  contempts* 
Vide  Rules  and  Orders  in  Exchequer,  7.  Rule  16. 

Process  of  contempt  continues,  and  does  not  begin  again  de  novo.  Per 
Rule  of  North.     Ca.  Ch.  338.  (d) 

Iftbe  defendant  be  in  custody  for  his  contempt,  he  shall  be  brought  to  the 
court  upon  a  habeas  corpus j  and  charged  with  the  bill ;  if  he  does  not  then 
answer,  he  shall  be  a  second  time  brought  to  the  court  by  habeas  corpus^ 
and  charged  with  the  bill,  or  by  rule  of  court  ;  and  if  still  he  does  not  an- 
swer, the  bill  shall  be  taken /?ro  confesso.  Vide  Rules  and  Orders  in  Ex- 
chequer, 8.  Rule  18. 

[*]If  aperson  in  contempt  be  put  to  answer  upon  interrogatories,  to 
excuse  his  contempt,  he  shall  be  committed  to  the  V  leet,  unless  he  gives  a 
recognizance  in  100/.  (or  more  if  the  case  requires  it)  to  appear  de  die  in 
diem  to  he  examined,  and  not  to  depart  without  licence  of  the  court.  Rules 
and  Orders  in  Exchequer,  15.     Rule  38. 

If  upon  examination  he  denies  the  contempt,  or  it  does  not  appear ;  if 
the  court,  upon  motion,  be  informed  of  a  fact  that  can  demonstrate  it,  the 
prosecutor  may  examine  witnesses  to  it,  in  court,  or  by  commission,  upon 
notice  to  the  defendant  or  his  attorney,  who  may  cross  examine  them. 
Rules  and  Orders  in  Exchequer,  1 5.     Rule  38. 

If  there  be  such  a  commission,  the  defendant  shall  have  a  day  to  appear 
till  the  return  ;  and  if  it  be  not  returned  within  a  week  after  the  day  for  the 
return,  he  shall  be  dismissed  with  costs,  and  his  recognizance  shs^U  b§  vacn,- 
ted.    Rules  and  Orders  in  Exchequer,  1 5.     Rule  39. 

If  the  prosecutor  does  not  exhibit  interrogatories  within  four  days  after 
appearance,  the  defendant  shall  be  dismissed  with  costs.  Rules  and  Orders 
in  Exchequer,  15.     Rule  38. 

If  process  of  contempt  be  (e)  not  executed,  it  will  abate  by  the  death  of 


(ft)  Aad  an  atsanlt  upon  a  menengeror  deputy  messenger  of  the  eonrt,  in  dischaiging  hii 
dnty,  win  be  punished  as  a  contempt.     1  Mer.  302. 

(c)  1.  Order  for  a  messenger  for  want  of  an  answer ;  defendant  pat  in  an  answer  which 
-was  reported  insuisicient,  which  being  considered  as  no  answer,  the  messenger  was  ordered 
to  proceed  to  execute  the  former  order.  1  Cox.  343. — fL  So,  where  an  order  Was  made 
that  the  defendant  should  within  four  days  put  in  an  answer  to  interrogatories,  or  in  default 
a  Serjeant  at  arms  should  go  against  him,  and  he  put  in  an  insufficient  answer,  the  serjeant 
was,  upon  motion,  directed  to  take  him.     1  Mod.  6S7. 

(d)  1.  Therefore  a  serjeant  at  arms  will  bo  sent  after  a  defendant  who  secretes  himself 
from  the  messenger.  Dick.  68.-* 2.  So  afler  process  to  a  serjeant  at  arms  issued,  but  not  ex- 
ecuted, answer  and  exceptions  submitted  to  by  a  note  between  the  clerks  in  court,  but  no 
Ikrther  answer  being  put  in,  the  serjeant  at  arms  was  ordered  to  go.  16  Ves.  417. — 3.  So, 
goods  sequestered  being  insufficient  to  answer  a  duty  decreed,  the  sei^jeant  at  arms  was  re- 
Tivcd.     Dick.  130. 443.  •     ^♦i.    ^. 

(e)  If  an  enor  ii  committed  in  the  tlti«  of  this  or  of  any  other  of  the  processes,  waf  the  de- 
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ihc  k5ne,  and  the  plaintiff  shall  begin  dt  novo.     1  Ver.  300.     Vide  Abate- 
ment,  (H  38.)— Contra  by  the  St.  I  Ann.  8.  (/) 

(D  7.)  Sequestration,    Vide  post,  (Y  4.) 

U(g)  the  Serjeant  at  arms  cannot  take  the  defendant  (A),  or  if  he  escapes, 
r*land  pereists  inhis  contempt  (i),  a  sequestration- (A)  shall  be  awarded  for 
{he  lands  or  goods  of  the  defendant  at  the  time  of  his  contempt.  Vide 
Practical  Register  in  Chancery,  101,329.  _x      r-     r.u    q« 

A  sequestration  is  the  necessary  process  of  the  court.  Ca.  Cli.  »3. 
Though  introduced  hy  Lord  Bacon.     1  Ver.  421.  (0 


«•■ 


leniant  puts  ia  hit  answer  after  auch  erroneonB  ppoceM  haa  Uaaed,  the  coart  will  then  rectify 
«uch  mistake.     Dick.  136.     Newl.  80.  .       ^  r        .. 

(/)  Serjoant  at  arras  not  granted  under  a  four  day  order  to  bring  in  books,  &c.  before  tae 
master,  until  Tiade  absolute  by  a  subsequent  order  upon  the  raaster^s  certificate  of  the  sane 

date,  '  14  Ves.  I«0. 

(g)  1.    Sequestration  is    the  first  process  against  peers  or  members  of  parliament ;  hence« 
wher^  they  are  infants.  2  Ch.  Ca.  163.— 2,  But  an  attachment  must  be  actually  scaled  and 
entered,  though  never  executed,  to  ground  a  sequestration  upon.     Gilb.  Form.   Rom.  ST. 
Newl.  86. 87. — 3.  The  mode  of  prosecuting  it  is  to  obtain  an  order  nut  (upon  affidavit  of  facts) 
In  the  first  instance  ;  which  order,  at  the  expiration  of  eight  days,  will  be  made  absolute.-— 
4.  And  service  gf  the  order  on  the  clerk  in  court,  where  defendant  cannot  be  met  with,  wUl 
\>e  ordered  to  be  good  service.     5  Ves.  115. — 5.   So  an  order  nm,  for  sequestration  against  a 
privileged  person,  may  be  served  on  his  clerk  in  court.     3  Anst.  647.-6.  Though,  in  ordina- 
ry cases,  service  of  a  writ  of  execution  upon  the  clerk  in  court,  will  not  be  sufficient.     8  Yea. 
319.— .7,  An  order  having  been  made  against  the  defendant  for  a  sequestration  for  non-per- 
itornance  of  the  1-^cree,  an  application  was  made  to  discharge  the  order  for  irregularity,  the 
defendant  by  hi^atBiavit  positively  denyins:  that  he  had  been  served  with  the  order  nisi. 
The  rourt,  however,  would  not  discharge  the  order,  but  stayed  the  sequestration  for  a  fort- 
night to  give  the  defendant  an  opportunity  of  complying  with  the  directions  of  the  decree,  by 
executing  certain  deeds,  &c.     2  Cox,  47. — 8.  Time  for  shewing  cause,  in  the  case  of  ex- 
ceptions to  answer  put  in  before  order  nUi  is  made  absolute,  will  be  enlarged,  til!  its  suffi- 
ciency is  ascertained.     3  Atk.  739.     Vide  2  P.  Wms.  385.     8  Ves.  8T — 9.  Sequestration  ia 
ihe  first  process  against  the  warden  of  the  Fleet,     Mos.  238.-(-10.  This  process  may  be  a)ao 
pbtained,  as  the  Arst  process  against  a  pontumelious  defendant  after  an  attachment,  if  he  be 
already  in  custody,  either  in  that  or  in  any  other  suit.  Newl.  82.-— 1 1.  If  the  defendant  is  not 
in  the  custody  of  the  warden  of  the  Fleet,  but  in  some  other  custody,  the  plaintiff'  mast  first 
yemove  the  defendant  by  habeas  corpus  from  such  custody,  in  order  that  he  might  be  tara* 
ed  over  to  the  warden  of  the  Fleet,   for  the   purpose  of  grounding  an  order  for  a  sequestra* 
tion.     2Dick.  711.     Newl.  82.     2  Anst.  579 — 12.  But  if  the  defendant  be  alreadyin  the 
custody  of  the  warden  of  the  Fleet,  the  court  will  grant  a  sequestration  against  the  defendant 
Immediately.     8  Ves,  314. 

(A)  See  the  reasons  for  suing  out  a  sequestration  against  a  defendant  who  is  one  of  the 
sworn  clerks  of  the  court,  for  not  putting  in  his  answer,  instead  of  applying  first,  as  w^  Ib^- 
f&erly  the  practice,  for  an  order  to  suspend  him.     Dick.  635. 

Si)  As  in  not  producing  deeds.     Dick.  326. 
k)  1,  Which  i^  a  writ  issuing  out  of  the  court  of  chancery  and  directed  to  foor  or  more 
commissioners,  empowering  them  to  enter  into  the  defendant's  real  estates,  and  to  sequester 
into  their  own  hands,  not  only  the  rents  thereof,  but  also  all  his  goods,  chattels,  and  per- 
^on^  e9ta(e  whatsoeyer,  to  keep  the   same  till  the  defendant  has  fully  answered  his  oon- 

temjpt,     Newl.  18. — 2.   As  to  the  form  of  the  order  for  a  sequestration,  see  1  Cox,  194 ^ 

And  note,  that  order  of  sequestration  made  upon  the  return  to  a  single  dUlringas,  issued  uit* 
dcr  a  decree  for  payment  of  costs,  is  niri  in  the   fir^t  instance.     3  Mer.   5t3.— >4.  So  ordcf  ' 
of  sequestration  for  want  of  answer  is  nUi  in  the  first  instance.     1 1  V^s.  43.>-5.  A  mistake 
|n  the  title  of  the  order,  by  omitting  the  words  '  and  others,'  will   be  rectified   by  inserting 
them.     2  l^er.  393.-6,  So  the  writ  itself  being  made  out  following  the  title  of  the  order  for 


the  Serjeant  at  arms,  and  the  commission  of  rebellion,  the  titles  of  which  were  mistaken,  the 


|»priwned,V*d  ^Q  con^missiojx  ou^ht  to  be  jiw^rded  for  tl^e  taking  of  his  goods.    Cro.  Bla. 
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And  may  be  awarded  against  the  land  (m)  and  goods  (n)  of  the  defendant. 
Ca.  Ch.  92. 

But  it  shall  not  be  granted  upon  petition.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  123.  (o) 

[*JIf  before  the  sequestration  awarded,  the  defendant  have  conveyed  his 
land  (p)  by  covin,  the  sequestration  shall  be  awarded  against  the  defendant 
and  his  assigns.     2  Ca.  Ch.  44. 

And  the  person,  to  whom  the  land  is  assigned,  may  be  taken  upon  the 
sequestration.     2  Ca.  Ch.  44. 

So,  if  land  be  settled,  with  a  power  of  revocation,  it  will  be  subject  to  the 
sequestration.     1  Ca.  Ch.  242. 

Though  the  decree  was  for  payment  of  money,  not  for  land,  and  the  se- 
questration was  for  land  at  the  time  of  the  decree.     Ca.  Ch.  242. 
L  A  sequestration  binds  from  the  time  of  awarding  it,  not  of  the  execution 

only.     1  Ver.  58. 

If  the  suit  be  for  land,  a  sequestration  shall  be  granted,  and  also  an  injunc- 
tion for  the  profits,  directed  to  the  sheriff,  or  other  commissioners  specially 
appointed.     Vide  Practfcal  Register  in  Chancery,  329. 

Where  the  suit  was  against  a  corporation  for  a  debt  due  in  their  corpo- 
rate capacity,  (and  against  particular  persons  of  the  same  corporation,  against 
whom,  upon  demurrer,  the  bill  was  dismissed)  and  the  corporation  did  not 
appear  ;  upon  an  appeal  to  the  lords  in  parliament  from  the  decree  for  the 
dismission  and  the  an3wer,  plea  and  demurrer  of  the  particular  persons  (but 
the  corporation,  though  summoned,  did  not  appear)  the  lords  ordered,  that 
the  bill  as  to  the  corporation  should  not  be  dismissed,  that  the  court  of  chan- 
cery should  award  the  usual  process,  and,  if  needful,  a  distringas  (f),  which 

651.  Newl.  83. — 2.  And  it  appears  to  have  been  ruled  that  ifa  man  kiU  a  sequestrator  in 
the  ezectttion  of  such  process,  it  is  no  murder.  Gilb.  For.  Rom.  78.  Newl.  83.-3.  And 
ttiough  sanctioned  in  lord  Bacon's  tlme^yet  sequestrations  were  then  but  sparinglr  used  in  pro- 
cess. Newl.  83.— -4.  Now,  however,  whether  considered  as  mesne  process,  or  after  a  decree, 
fbey  are  the  ettablisbed  processes  of  the  court.  Newl.  83. 
(m)  The  sequestrators  should  keep  the  defendant  actually-  out  of  possession.     1  Ves.  jun. 

.  (n)  1.  Once  it  was  made  a  quaere  whether  choses  in  action  are  liable  under  a  sequestra* 

'  lion.    4  Ves.  735.     Toth.  173 — 2.  And  therefore,  whether  a  court  of  equity  will  giro  any 

relief  to  a  judgment  creditor,  as  against  the  money  of  the  debtor  in  the  public  funds.  2  Cox, 
I  235—3.  But  it  is  now  settled  that  it  will  not.     1  B.  &  B.  387.  390. — 4.  So  that  dividends  of 

r  bank  stock  being  choses  in  action,  cannot  be  sequestered.     1  B.  &  B.  387. — 5.  And  hence 

the  common  rale  that  stock  is  not  liable  to  the  payment  of  debts,  during  the  life  of  the 
proprietor^  in  any  other  way  than  by  his  own  specific  charge,  or  under  a  commission  of  bank- 
ruptcy or  an  insolycnpy,  15  Ves.  577. — 6.  Though  standing  in  a  trnstee^s  name.  2  B.  & 
B.  233. — 7.  And  debts  are  in  tho  same  predicament.  2  B.  &  B.  233. — 8.  And  see  as  to  the 
difference  in  the  effect  of  a  sequestration  between  rents  payable  by  tenants,  and  funded 
property.  1  B.  &  B.  390. — 9.  But  a  sequestration  lies  against  a  pension  to  A.  and  his  assigns, 
payable  at  the  treasury,  when  in  the  hands  of  the  assignee.  IB.  &  B.  337. — 10.  Though  a 
iidiary  to  an  eqperry  to  one  of  the  royal  family  is  not  a  subject  of  sequestration.  1  Cox,  3l5. — 
.If*  So  an  equity  pf  redemption  cannot  be  taken  in  execution,  under  the  statute  of  frauds. 
^  B<  C.  C.  478.  1  Ves.  1.  431. — 12.  So  money  in  the  hands  of  a  trustee  cannot  be  touch- 
^  %y  equitable  any  more  than  by  legal  proceiSt    2  Anst.  381. 

C^)  1.  But  on  motion  only.— 2t  And  the  counsel  who  moves  for  it  has  the  warrant  from 
the  Serjeant  at  arms,with  the  return,  in  his  hand.  Newl.  18*— 3.  The  supposition  of  law  is, 
that  the  prier  process  is  filed  before  the  subsequent  process  issues.  3  Atk.  569.-4.  The 
days  within  which  this  writ  is  made  returnable,  mean  entire  days.     1  Mer.  243. 

Cp)  1.  One  claiming  title  to  an  estate  seised  by  sequestrators,  cannot  sue  them  at  law.  0 
Vef.  338.^2.  But  must  (on  motion)  be  examined  |7ro  inleresMesuo  before  the  master.— 3.  And 
uppn  being  reported  to  be  clearly  entitled,  the  court  will  discharge  the  sequestration  as  to 
kfoj.    Fpr.  Rom.  80,  ^ 

(9)  $t|bp<sna  to  compel  relators  to  pay  a  sum  of  money  ;  on  non-payment,  a  duiringai  is- 
FWll.     Dick,  73, 
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should  be  served  one  month  before  the  return,  and  if  the  corporation  did 
not  appear,  or  did  not  answer,  that  the  bill  should  be  Ukenpro  confesso^  and 
the  court  of  chancery  should  make  a  decree  accordingly.  Ca.  Ch«  206. 
Videl  Ver.  121,2. 

If  again,  the  defendant  appears,  and  afterwards  does  not  answer,  and  aU 
process  of  contempt  goes ;  the  bill  shall  be  taken  »ro  confesso,  and  a  decree 
accordingly.     R.  2  Ca.  Ch.  173.  237.     Vide  1  Ver.  247. 

If  process  goes  against  one  defendantto  a  sequestration  (r)  the  plaintiff 
shall  afterwards  proceed  against  the  others,  though  jointly  concerned,  with- 
out him  who  was  sued  to  a  sequestration,  as  when  one  defendant  is  outlawed 
at  common  law^.     2  Ca.  Ch.  1 39« 

If  after  a  sequestration  the  goods  are^embezzled  by  a  stranger,  he  shall  be 
examined  for  his  contempt.     2  Ca.  Ch.  82. 

But  a  decree  in  chancery  does  not  bind  the  right  of  the  land,  but  only  the 
person,  if  he  does  not  obey  it.     1  Rol.  373. 1.  25.     4  Inst.  84. 

And  if  the  bill  he.  against  husband  and  wife,  and  the  wife  appears  without 
the  privity  of  the  husband,  the  bill  shall  not  be  taken  pro  confesso.  1  Ver, 
247. 

And  therefore  the  court  cannot  impose  a  fine  for  non-performance  of  a 
decree.     R.  4  Inst.  84. 

[*] Nor  decree  damages  for  not  delivering  possession.     R.  3  Bul.  34. 

Yet  there  may  be  a  decree  for  quieting  the  possession.     R.  3  Bul.  34. 

So  a  sequestration  in  mesne  process  determines  {s)  by  the  death  of  the 
party.  1  Ver.  58.(0 — if  it  be  for  a  personal  duty.  1  V er.  166. — ^Other- 
wise,  if  it  be  after  a  decree.     1  Ver.  58.  (u) 

So  a  sequestration  upon  a  bill,  for  a  personal  duty,  does  not  avoid  the 
(lower  of  the  wife,  though  tlie  sequestration  was  before  marriage.  R.  1 
Ver.  118. 

So  sequestrators  {x)  upon  mesne  process  account  for  the  profits,  aod  re- 
tain only  for  satisfaction  of  the  contempt.     I  Ver.  247,  8.  (y) 


(r)  1.  If  a  necessary  defendant  Is  in  contempt,  he  mast  be  prosecuted  to  a  sequestration 
before  the  cause  can  be  brought  to  a, hearing  against  the  others.  Pre.  Ch.  99. — 2.  Unless 
he  has  not  appeared,  and  is  out  of  the  kingdom.    2  Atk.  510. 

(«)  1.  The  defendant,  by  clearing  his  contempt  and  paying  the  costs,  may  dischar^gts 
the  process. — 2.  Unless  in  the  case  of  a  bill  taken  j^o  conftuo  ad  computandun^  when  it 
will  be  kept  on  foot  notwithstanding,  to  secure  defendants  appearance,  and  taking  the  ac* 
count  before  the  roaster.  3  Atk.  463.^-3.  So  the  appointment  of  a  receiver  in  the  room. 
of  sequestrators,  discharges  the  sequestration.  3  Ves.  ^2.— 4.  And  a  receiver  having  bo«n 
appointed,  with  the  usual  directions  for  the  tenants  to  attorn,  and  a  tenant  having  been 
served  with  a  writ  of  execution  of  the  order,  and  arrested  upon  an  attachment,  and  turned 
over  to  the  Fleet,  sequestration  was  refused.  Dick.  798. — 5.  See  as  to  whether  sequestra- 
tion will  be  discharged  as  against  real  estate  only.    Dick.  106. 

(0  '1-  3  Atk.  &94.-«2.  But  it  is  revived  with  the  suit.  Dick.  132. 

(u)  If  after  ^  sequestration  nut  against  a  peer  or  member  of  parliament  for  want  of  \a^ 
answer,  he  answer,  and  the  answer  be  reported  insufficient,  the  plaintiff  most  move  again 
for  a  sequestration  fiU%%     Dick.  1S2. 

{x)  1.  It  appears  that  commissioners  under  a  writ  of  sequestration  have  authority  to 
break  open  doors  in  discharge  of  their  office,  by  comparison  with  the  proceeding  under  a 
commission  of  rebellion.  2  Mer.  395.—^.  But  quaere  as  to  their  authority  to  seize  books  and 
papers,  &c.  belonging  to  a  corporation.  Ibid.— 3.  Applications  to  empower  sequestrators 
in  metne  process  to  grant  leases,  have  been  refused.  Dick.  ^8.—- 4.  It  is  a  contempt  to 
disturb  their  possession.     9  Ves.  336. 

(tf)  1.  Sequestration  upon  mesne  process  may  be  executed. — %  By  making  the  tenants, 
in  the  case  of  landed  property,  attorn  and  pay  rent  to  the  sequestrators.    4  Ves.  738. 
Dick.  576.  622.— 3.  And  in  the  case  of  personalty,  by  directing  a  sale  of  so  much  as  will 
cover  the  sequcstratdr^s  ezpences.     I  Ves.  jun.  86.     Dick.  711. — 4.  But  not  of  more,  aa* 
less  the  goods  are  of  a  perishable  nature.  3  Ves.  23.  Dick.  335.  354.  3  B.  C.  C.   72.     9 
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(D  8.)  Injunction. — ^The  force  of  it 

An  injunction  (z)  out  of  chancery  cannot  supersede  the  proceedings  of 
B.R,     Vide  37  H.  6.  13, 14. 


Cox,  224.     1  yes.j.  86.     2  V.  &  B.   184.     Vid«  Amb.491.    4  Ves.  735 5.  And  any 

laleraast  be  by  the  coort ;  nor  can  the  lequettraton  act  of  themaelyes.  Banb.  272«  Bar- 
nard, 21S.— 6.  And  the  motion  to  sell  must  be  on  notice.  9  Ves.  208. — 7.  Formerly  it 
was  held,  that  the  sole  object  of  a  mesne  sequestration  was  to  forward  the  (arther  process 
of  taking  the  bill  pro  confuse  ;  and  therefore  any  sale  of  personalty  was  refnsed.  Amb. 
421.  3  B.  C.  C.  72.  2  Dick.  622.  Vide  1  Vem.  248. — 8.  Unless  for  non«payment  of 
money.  3  B.  C.  C  362. — 9.  They  have  been  ordered  to  sell  a  leasehold  estate.  Dick. 
107.  Vide  3  Ves.  22. — 10.  The  sequestrators  must  account  for  what  they  receiye,  and 
bring  the  money  into  court ;  to  be  repaid  to  defendant  on  clearing  his  contempts,  subject 
to  their  fees.— 11.  Which  they  may  claim,  notwithstanding  a  considerable  lapse  of  time 
since  the  issuing  of  the  sequestration^  provided  they  hare  made  a  return  from  time  to  time 
of  what  they  haye  seised.  3  Atfc.  594. — 12.  The  costs  of  the  writ  are  taxed  by  the  mas- 
ter ;  and  the  sequestrators  are  allowed  sometimes  a  poundage,  sometimes  a  gpross  sum. 
Hind.  140.     Newl.  20. 

(s)  1'.  An  injunction  is  a  prohibitory  writ,  issningby  the  order  and  nnder  the  seal  of  a 
court  of  equity  >  specially  prayed  for  by  a  bill  in  which  the  plaintiff's  title  is  set  forth,  res- 
tiainiug  a  person  from  doing  an  act,  other  than  a  criminal  act,  which  appears  to  be  against 
equity  or  conscience.     Mitf.  124.     6  Mod.  16.     1  Mad.  T.  104,    105.--2.  it  sometimes 
precedes,  sometimes  foUows  a  decree.    Ibid.-^.  And  thence  is  of  two  kinds,  of  which  the 
one  is  the  writ  remedial  amongst  the  most  ordinary  objects  of  which  the  following  may  bo 
enumerated  :  to  stay  proceedings  in  courts  of  law,  in  the  spiritual  courts,  the  courts  of  ad- 
miralty,  or  in  some  other  court  of  equity  ;  to  restrain  the  indorsement  or  negotiation  of  notes 
and    bills  of  exchange,  the  sale  of  land,  the  sailing  of  a  ship,  the  transfer  of  stock,  or  the 
alienation  of  a  specific  chattel ;  to  prevent  the  wasting  of  assets  or  other  property  pending 
litigation  ;  to  restrain  a  trustee  from  assigning  the  legal  estate,  or  from  setting  up  a  term  of 
years  ;  to  restrain  assignees  from  making  a  dividend  ;  to  prevent  the  removing  out  of  the 
jurisdiction,  marrying,  or  having  any  intercourse  which  the  court  disapproves  of,  with  a  ward  ; 
to  restrain  Uie  commission  of  every  species  of  waste  to  houses,  mines,  timber,  or  any  other 
part  of  the  inheritance  ;  to  prevent  the  infringement  of  patents,  and  the  violation  of  copy- 
right either  by  publication  or  theatrical  representation  ;  to  suppress  the  continuance  of  pub- 
lic or  private  nuisances  ;  and  by  the  various  modes  of  interpleader,  xestraint  upon  roultipli-^ 
city  of  suits,  or  quieting  possession  before  the  hearing,  to  stop  the  progress  of  vexatious  Ntiga- 
tion.     These,  however,  are  far  from  being  all  the  instances  in  which  this  species  of  equitable 
mterposition  is  obtained.     It  would  indeed  be  difficult  to  enumerate  them  all,  for  in  the 
endless  variety  of  cases  in  which  a  plaintiff  is  entitled  to  equitable  relief,  if  that  relief  consists 
in  restraining  the  commission  or  the  continuance  of  some  act  of  the  defendant,  a  court  of 
equity  administers  it  by  means  of  the  writ  of  injunction.    Eden,  Inj.  1,  2. — 4.  The  other 
species  of  injunction  is  called  the  judicial  writ,  and  issues  subsequent  to  a  decree  :  it  is  a 
direction  to  yield  up,  to  quiet,  or  to  continue  the  possession  of  lands,  and  is  properly  described 
as  being  in   the  nature  of  an  execution.      Eden,  Inj.  2.— 5.  Maybe   obtained  at  various 
stages  of  the  suit,   according  to  the  circumstances.     Ibid. — 6.    And  if  to  stay  waste,  or 
other  injuries  of  an  equally  urgent  nature,  upon  filing  the  bill,  and  making  affidavit  of  the 
urgency,  it  will  be  granted  immediately  to  continue  till  answer  put  in,  and  further  order 
made ;  and  the  mode  of  obtaining  it  Is,  In  termy  by  motion  (though  before  service  of  sub- 
poena, and   without  notice  to  the  adverse  party)  ;  in  vacation^  or  between  the  seals,  by  pe- 
tition and  affidavit,  and  certificate  of  the  bfll  filed.     Ibid. — 7.  On  putting  in  his  answer,  the 
defendant  may  obtain  an  order  nui  to  dissolve  the  injunction ;  and  the  court,  upon  argu- 
inents  drawn  from  considering  the  answer  and  affidavit  together,  will  either  dissolve  or  con- 
tinue the  injunction  to  the  hearing ;  if  no  cause  is  shown,  then  it  is  dissolved  upon  motion, 
and  affidavit  of  service  of  the  order.     Ibid.      -{  Vide  Hoffman  v.  Livingston,  1  Johns.  Ch^ 
Rep»  2i  1.     Eastbum  v.  Kirk,  1  Johns.  Ch.  Rep.  444. — 8.  In  what  cases  an  order  to  dissolve 
an  injunction  shall  be  madO)  and  whatnot ;  and  the  practice  of  the  court,  upon  motions  for 
this  purpose.     Depeyster  r.  Graves,  2  Johns.  Ch.  Rep.  148.     Roberts  r.  Anderson,  2  Johns. 
Ch.  Rep.  202.    Skinner  v.  Dayton,  2  Johns.  Ch.  Rep.  226.     Livingston  f .  Kano,  3  Johns. 
Ch.  Rep.  224.     Couch  V.  Ulster  and  Orange  Turnpike  Company,  4  Johns.  Ch.  Rep.  26. 
Nichols  r.  Wilson,  4  Johns.  Ch.  Rep.   115.     Minturn  r.  Seymour,  4  Johns.   Ch.    Rep.  173. 
S.  C.  497.  Tillon  V.  Sharpsteen,   5  Johns.  Ch.   Rep.  2C0.     Goodwyn  v.  The  State  Bank,  4 
Lies.  389.-9.  When  and  on  what  conditions  an  injunction  will  be  made  perpetual.     Varick 
^  Corporation  of  New- York,  4  Johns.  Ch.  Rep.  53.    De  Riemer  v.  Cantillon,  4  Johns.  Ch. 
H«p.  85.     BushneU  r.  Harford,  4  Johns.  Ch.  Rep.  301.     Newburgh  Turnpike  Co.  r.  Miller, 
S  Johns.  Ch.  Rep,  101.     Willbanks  v.  Duncan,  4  Des.  536.  Y 
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[*J And  therefore,  the  court  will  give  judgment,  if  it  bcl  prayed,  not^'ith-> 
standing  an  injunction.     R.  22  Ed.  4.  37.  b. 

And  if  the  injunction  be  not  upon  the  attorney,  he  may  pray  it.  Diet. 
22  Ed.  4.  37.  b. 

But  if  a  person,  served  (a)  with  an  injunction,  afterwards  proceeds  at 
common  law,  it  is  a  contempt  to  the  chancery,  and  he  will  be  committed* 
Semb.  22  Ed.  4.  37.  Yet  there  it  was  said  per  Hussey,  that  B.  R«  would 
grant  a  habeas  corpus,  and  dismiss  him. 

It  shall  be  served  in  the  same  manner  as  a  subpoena.  Vide  Practical 
Register  in  Chancery,  197.  (fc) 

[*]And  if,  after  service  it  shall  be  disobeyed,  all  process  for  contempt 
issues,  till  the  offender  be  taken  and  committed,  upon  an  affidavit  of  his 
disobedience  (c).     Vide  Practical  Register  in  Chancery,  217. 

And  when  he  is  taken  he  shall  be  committed  (</),  until  he  obeys,  or  gives 
security  for  his  obedience,  and  shall  not  be  heard  in  the  principal  case,  until 
he  obeys.     Vide  Practical  Register  in  Chancery,  217. 

If  execution  betaken  out,  after  an  injunction,  the  party  shall  make  restitu- 
tion for  all  damage  that  appears  to  be  done  to  the  plaintiff  by  his  affidavits 
1  Ver.  207. 

No  one  shall  be  restrained  by  an  injunction,  if  he  be  not  named. 

But  if  it  be  served  upon  the  attorney,  &c.  and  the  defendant  afterwards 
proceeds  himself,  he  will  be  in  contempt. 

And,  if  a  man  disobeys  an  injunction,  he  will  be  in  contempt,  though  it 
^as  not  regularly  obtained.     2  Ca.  Ch.  204. 

And,  though  the  party  would  not  permit  him  to  have  a  writ,  to  examine 
it  with  the  copy  served.     Semb.  2  Ca.  Ch.  204. 

An  injunction  may  be  by  parol,  to  one  present  in  court.  Vide  Practical 
Register  in  Chancery,  197. 

Or  it  shall  be  in  writing.     Vide  Practical  Register  in  Chancery,  197. 


(a)  1.  To  proceed  after  notice  of  the  order  will  be  a  breach  of  the  injuDCtion,  wiChoot 
personal  service  of  the  injunction  or  order.  3  Atk.  564.  567.  2  V.  &  B.  349. — 2.  There- 
fore, though  the  act  in  violation  was  done  before  the  injunction  was  sealed.  1  Dick.  116. 
*-^.  Hence  where  a  defendant  is  in  court  when  the  order  for  an  injunction  is  made,  he  is 
bound  by  it  from  that  time,  although  it  be  not  formerly  served  till  some  time  afterwards.  4 
Price,  346.     3  Atk.  564.  567. — 4.  So  where  he  is  present  in  court  during  the  motion,  though 

absent  When  the  order  is  pronounced.     14  Ves.    136.     IB  Ves.  522 5.  Or  having    been 

served  with  a  notice  that  the  order  has  been  made^  does  not  deny,  when  the  motion  is  made 
for  his  commitment,  his  belief  that  the  order  was  made.  $V.  &  B.  349 — 6.  But  the  plain- 
tiff's lying  by  after  order  obtained,  will  preclude  his  furnishing  a  contempt  in  any  of  the 
above  cases.  ISVea.  522 — 7.  An  injunction,  when  sealed  at  the  next  seal,  operates  from 
the  order,  not  from  the  sealing.    3  Mad.  220. 

fendant 

personal  avi  w  AW   irm,     uuuvr    (iircumsiances,    OC    Uispeusvu   Willi,    auuasciTK'Q   upvu  «.u«  si- 

torney  substituted  ;  as  where  the  injunction  is  to  restrain  an  action  at  law,  and  the  plaintiff 
in  that  suit  resides  abroad.  Ibid.— 3.  And  where  the  defendant  absconded,  service  at  the 
last  place  of  abode  of  defendant's  wife,  was  ordered  to  be  good  service.  5  Ves.  147.  14 
Ves.  205. 

(0  1.  Upon  motion  after  notice.^-2.  The  notice  of  motion  being  served  personally.  6 
Ves.  488. 

(d)  If  the  breach  was  in  consequence  of  an  error  in  judgment,  rather  than  a  wilful  con- 
tempt, the  court  seldom  proceeds  to  the  extremity  of  a  committal,  but  orders  the  pikity  to 
pay  the  costs  of  the  application.     NcwI.  I01> 

L*41bjL*4l7j 
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(D  9.)  TPoT  staying  proceedings  at  common  law.  (e) 

Chancery  (/)  will  (g)  by  injunction  stay  all  proceedingfi  (A)  at  (i)  commOII 
law  (A).     Vide  Practical  Register  in  Chancery,  196* 

— —  — ««.... ^_ ____ ■■■'■!  II     I  «M 

(«)  It  fraqdeatly  happens  that  a  person,  in  conseqaenco  of  some  ciicamstance  of -whidl 
judicial  notice  can  only  be  laken  in  a  court  of  equity,  has  an  adrantage  in  proceeding  in  a 
court  of  ordinary  jurisdiction,  which  must  make  that  court  an  instrument  of  injuBtice*,Tber4 
are  .also  many  raies  in  Which  the  legal  defence  to  a  claim  set  up  at  law  rests  either  ezcltt- 
iively,  or  in  a  great  degree,  within  the  knowledge  of  the  party  advancing  the  claim^  hf 
which  means  that  defence  can  only  be  obtained  through  the  assistance  of  a  court  of  equity. 
As  it  is  against  conscience  therefore  that  the  party  should  in  the  one  case  make  any  use  ot 
the  advantage  of  which  he  is  thus  inequitably  possessed,  or  that  he  should  in  the  other  pro- 
ceed in  the  assertion  of  his  claim,  without  communicating  the  information,  it  has  become  oni> 
of  tho  most  ordinary  modes  of  equitable  interposition  to  afibrd  relief  by  injunctions  to  sta/ 
proceedings  at  law.     Gdep,  Inj.  3»  • 

(/)  I.  An  injunction  to  stay  proceedings  in  other  courts  may  be  obtained  wher^  thel-c  li 
a  concurrent  jurisdiction,  or  where  something  is  suggested  which  affects  the  equitable  right 

of  the  party  in  the  proceedings  in  the  other   court.     1  Mad.  T.  106 2.  Where  twocourt« 

have  a  concurrent  jurisdiction  of  the  same  thing,  that  court  is  entitled  to  retain  the  suii 
io  which  it  is  commenced,  and  may  enjoin  any'other  court  from  proceeding  in  the  suit* 
Ibid — 3.  It  has  however  been  decided,  that  if  a  bill  is  brought  in  the  exchequer  to  fore- 
close, the  defendant  may  file  a  bill  in  the  court  of  chancery  to  redeem,  and  that  a  {ilea  o£ 
the  former  suit  cannot  be  sustained.  1  Vem.  220.->4^  It  mjiy  be  true  that  such  plea  is  bad  > 
but  the  court  of  exchequer  perhaps  might  on  application,  hare  giren  the  party  relief  by 
.means  of  an  injunction,  t  Mad.  T.  100. — 5.  So  in  those  cases  in  which  the  court  of  ohancery 
and  the  spiritual  courts  have  a  concurrent  jurisdiction,  the  court  of  chancery  will  not,  wlt2% 
some  exceptions,  hinder  the  spiritual  court,  being  first  possessed  of  the  suit,  from  proceeding^ 
in  it.  Prec.  Ch.  546*  1  Mad.  T.  107. —  <{  6.  So  where  bail  having  become  fixed  at  laW| 
arcy  under  the  equity  of  the  ease,  entitled  to  be  discharged,  chancery  will  decree  aperpcita- 
al  injunction  to  an  action  on  the  recognisance.  Rathbone  v.  Warren,  jlO  Johns.  Rep.  587* 
— 7,  A  court  of  equity  will  not  interfere,  in  the  case  of  a  sale  of  lands  held  adversely,  either 
to  compel  the  vendor  to  refund  tho  purchase  money,  or^  to  enjoin  him  from  prosecuting  hit 
action  for  it  against  the  vendee  ;  but  will  leave  the  parties  to  pursue  such  remedies  as  the^ 
may  have  at  law.  Woodworth  «.  Janes,  S  Johns.  Cas.  417. — 8*  The  court  wtll  not  staji 
proceedings  at  law,  by  injunction,  where  a  suit  has  been  hrought  for  the  breach  of  an  agree- 
ment, containing  independent  Covenants,  until  the  amount  of  compensation  justly  due,  can 
be  ascertained  by  reference  to  a  master,  or  by  an  issue  of  quafUum  damnificaluss  the  plain- 
tiflfs  right  of  action  at  law,  being  clear  and  certain,  and  the  amount  sued  for  appearing  froui 
the  plaintiff's  answer,  not  to  cXcecd  an  adequate  compensation  for  the  breach  of  the  con- 
tract. Skinner  r.  Uaytpn,  2'Johns.  Ch.  Rep.  5^26 — 9.  An  injunction  will  not  be  decreed 
to  stay  proceedings  of  Commissioners  appointed  for  the  express  purpose  of  the  apportionment, 
of  stock  among  the  subscribers  to  a  bank,  where  the  commissioners,  by  the  act  of  incorpora« 
tion  were  vested  with  discretionary  power,  on  the  ground  of  a  mistake  in  judgment,  in  th4 
dutribution  of  stock.  Haight  i>.  Day,  1  Johns.  Ch.  Rep.  18. — 10.  But  their  power  may  ba> 
I  eontroUed,  if  exercised  in   bad  faith,  and  against  conscience.     Ibid.-irll*  Abillof  ptacei^ 

'  not  sufftainable  to  stop  litigation  between  two  individuals,   especially,  where  the  plaintiff's 

right  is  not  established  at  law.  Eldridge  r.  Hill,  2  Johns.  Ch^  Rep.  281. — 12.  An  injunc^ 
tion  will  not  be  granted  to  Stay  a  sale  under  an  exedution,  on  the  gtoctnd  that  the  judgment 
has  been  satisfied  ;  because  the  party  has  an  adequate  remedy  at  law.  Lanffing  e.  £ddy, 
1  Johns.  Ch.  Rep.  49. — 13.  Nor  will  it  be  granted  on  the  charge  of  usury,  where  the  party 
leeks  a  discovery  of  the  usury ;  for  the  usury  would  have  been  a 'good  defence  at  law.  Ibid* 
—14  The  court  will  not  relieve  against  a  judgment  at  law,  unless  the  defendant  was  igno^ 
rant  of  a  fact  on  which  his  defence  might  have  rested,  or  the  defence  could  not  have  been 
*  admitted.     Ibid.  Vide  Simpson  r.  Hart,  1  Johns.  Ch .  Rep.   98. — 15.  An  injunction  Will  not 

be  granted,  where  a  court  of  law  upon  consideration  of  all  the  circumstances,  feiused  to  al- 
low two  judgments  to  be  set  off.  Simpson  r.  Hart,  ubi  supra. — 16^  An  injunction  will  not 
be  j^ranted  to  stay  proceedings  at  law,  where  the  party  has  been  guilty  of  Any  neglect,  of 
On  the  ground  that  the  plaintiff  at  law  had  obtained  a  judgment  for  too  large  a  sum,  by 
suborning  a  witness,  and  that  a  new  trial  had  been  denied^  Smith  &  Meadt>.  Lowry,  1 
^obns.  Ch.  Rep.  320. — 17.  Nor  will  it  be  granted  to  stay  proceedings  on  a  usurious  con- 
tract, unless  the  plaintiQ'  tenders  or  brings  into  court  t^e  principal  inm  loaned,  with  the  law- 
ful interest.  Rogers  r.  Rathbun,  1  Johns.  Ch.  Rep.  367.  Vide  Tapper ».  Powell,  1  Johns. 
Ch.  Rep.  439.— 18.  Nor  will  it  be  granted  to  stay  proceedings  at  law  on  an  award,  on  th« 
ground  that  the  plaintiff  was  surprised  by  the  testimony  of  the  defendant's  witness,  and  that 
the  ^itrators  refused  to  give  him  an  opportunity  to  shew  to  the  falsity  of  the  evidence  by 
granting  an  adjournment.  Woodworth  r.  Buskerk,  1  Johns.  Ch.  Rep.  432.— 19.  Nor  if  tha 
defendant  has  been  nee^llgcnt  in  preparing  hi <t  defencp,  will  the  court,  after  verdict,  stay 
proceedings  at  law,  or  graut  a  new  trial.    Barkev  r.  £lkinsy  1  Jobiif.  Cb.  R^<  46S.  Uodg« 
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[*]Soinetiines  it  stays  trial  (/),  or,  after  a  verdict,  it  stays  judgment,  of 
after  judgment,  execution,  or  if  the  execution  hath  been  executed,  it  will 
stay  the  money  in  the  hands  of  the  sheriff  (m).  Vide  (»)  Practical  Register 
in  Chancery,  201,  2« 


«.  Strong  2  Johns.  Ch.  Rep.  228 20.  It  seems,  that  a  bill   for  discovery  and  an  injanctioo, 

will  not  be  sustained  merely  to  procure  such  admissions  of  a  party  as  might  be  used  in  an 
action  at  law,  unless  in  yery  special  cases.  Gelston  v.  Hoyt,  I  Johns.  Ch.  Rep.  543.— 
SI.  On  a  bill  for  discovery  of  matters  material  to  a  defence  at  law,  the  defence  mast  be 
stated,  otherwise,  an  injunction  wiU  not  be  granied.  M^Intyre  v.  Mancius,  3  Johns.  Ch. 
Kep.  45. — 22.  An  agreement  by  a  creditor  to  collect  his  debt  ratcably  of  several  joint  debt- 
.ors,  on  their  giving  bond  and  judgment  for  the  amount,   was  enforced,  by  enjoining  further 

Eroccedings,  the  plaintiff  paying  into  court  his  rateable  proportion  of  the  debt.  Briggsv. 
aw,  4  Johns.  Ch.  Rep.  22. — 23.  An  iigunctien  will  be  granted  against  a  judgment  at  law,  on 
bond,  for  the  purpose  of  referring  to  a  master  the  question  of  damages,  minter  r.  Boykin, 
1  Des.  108. — 24.  One  creditor  will  be  enjoined,  at  the  instance  of  another,  from  proceeding 
at  law  against  their  debtor,  who  was  embarrassed  in  his  pecuniary  affairs,  and  a  lanatick. 
BalowB  9.  The  Committee  of  O'Neal,  4  Des.  394.  y 

Cg)  With  this  reser  vation,  that  an  abose  of  this  jurisdiction  will  be  guarded  against  with  the 
aicest  care-    2  Ves«  20. 

(h)  1.  Bat  the  process  of  a  court  of  law  upon  an  award  made  a  rule  of  court  under  the 
statute  cannot  be  stayed.  14  Ves.  530. — 2.  Though  the  rule  might  be  otherwise,  where 
the  award  was  made  in  the  course  of  a  cause.     Id.  532. 

(0  1-  If  a  suit  is  instituted  in  the  spiritual  court  for  tithes,  and  a  modus  is  set  up  as  a  de* 
fence,  the  court  of  chancery  or  exchequer  will  grant*  an  injunction  to  stay  proceedings  in 
ttie  spiritual  court.  I  Fowler,  311*  Vide  Bunb.  176 — 2.  But  if  a  suit  is  there  instituted 
lor  subtraction  of  tithes,  and  the  defendant  brings  a  bill  to  establish  a  modus,  and  on  the 
bare  suggestion  of  a  modus,  moves  for  an  injunction  to  stay  the  proceedings  in  the  ecclesi- 
astical court,  it  will  not  be  granted.  1  Mad.  T.  107 — 3.  If  indeed  the  modus  pleaded  is 
admitted,  the  ecclesiastical  court  may  then  proceed  upon  the  modus  ;  but  if  denied,  that 
court  cannot  proceed  propter  trialionu  dtfectum.     3  Atk.   627.-5-4.  But  where  a  bill     was 

.  brought  in  the  ecclesiastical  court  to  establish  moduscs,  some  of  which  the  defendant  ad- 
mitted, and  denied  the  rest  and  greatest  part,  the  court  of  exchequer  granted  an  injunction. 
Bunb.  176.— 5.  Chancery  will,  on  a  bill  filed,  grant  an  injunction  to  the  spiritual  court  to 
stay  a  husband's  proceedings  in  that  court,  to  obtain  a  legac^t  given  to  his  wife.  Free.  Ch. 
648.  Vide  1  Dick.  373.  I  Atk.  491 — 6.  So  where  a  suit  is  instituted  in  the  spiritual  court 
by  a  father  for  an  infants  legacy.  3  Atk.  629.-7.  And  in  all  cases  of  legacies  where  there 
18  a  trust,  or  as  it  has  been  said,  any    thing  in  the  nature  of  a  trust,   chancery  will  grant  an 

injunction.     1  Atk.  491.  Vide  1  Dick.  98.     2  Dick.   769 8.  But  no  injunction  lies  to  stay 

proceedings  in  the  admiralty  court  in  a  suit  for  the  condemnation  of  a  ship,  on  the  groaud 

.  that  a  note  had  been  obtained  by  duress  from  the    captain   acknow^Icdirinfr  the  right  of  cap- 
ture.    3  Atk.  350.  8    8  6  f 

(K)  1.  This  injunction  issues  by  order  and  under  the  seal  of  the  court,  not  upon  accoant 
of  any  supremacy  which  the  court  assumes  over  a  court  of  law,  but  in  respebt  of  its  juri^- 
dicUon  as  a  court  of  equity,  by  which  it  controuls  tht  pariy^  and  not  tht  court  from  proceed- 
ing at  law.  1  Atk.  630 — 2.  The  court  of  chancery  in  these  cases  admits  the  jurisdiction  of 
the  court  of  common  law  ;  and  the  ground  on  which  it  issues  the  injunction  is,  that  the 
parties  are  making  use  of  the  jurisdiction  contrary  to  equity  and  conscience.  1  Atk.  516.—. 
3-  It  is  a  general  rule,  illustrated  by  an  abundance  of  cases,  that  whenever  a  party  by 
fraud,  accident,  orolherwise^  has  an  advantage  in  proceeding  in  a  court  of  ordinary  juris* 
dictioui  which  must  necessarily  make  that  court  an  instrument  of  injustice,,  a  court  of  equity 
to  prevent  a  manifest  wrong  will  interpose  by  restraining  the  party  whose  conscience  is  tbus 
bound  from  using  the  advantage  he  has  improperly  gained.     \'ide  Mitf.  i  16. 

(0  1*  Notwithstanding  the  common  injunction  allows  the  defendant,  being  in  a  condition 
to  demand  a  plea,  to  proceed  to  trial ;  yet  will  the  court  extend  the  injunction  to  stay  tnal, 
iipon  the  plaintiff's  affidavit  of  belief,  that  the  defendant's  answer  will  afford  a  defence 
to  the  action  at  law.  16  Ves.  223 — 2.  Nor  need  the  affidavit  be  particular  respecting  the 
.  anticipated  discovery.  2  Dick.  729.  13  Ves.  323 — 3.  Unless  the  defendant  is  abroad. 
ihtu  ^  ^'  ^'  ^'  ^^^•— ^-  ^^  affidavit^  however,  that  the  plaintiff  is  advised  and  believes 
1  tf  xr  ^^'^'^^^^  safely  go  to  trial  without  the  answer,  will  not  under  any  circumstances  do. 
,  l«  Ves.  223.     Vide  cont.  2  Dick.  728.     8  Ves.  46.     16  Ves.  290 — 5.  Such  injunction  too 

wust  always  be  bottomed   upon  the  common  injunction.     3  B.  C.  C.  87.     10  Ves.  460 

4-4        ^  moved  for  en  the  eve  of  the  assizes,  security  for  costs  will  be  required.     13  Yea. 

(»0  ].  It  is  an  established  rule,  that  where  a  verdict  has  been  obtained  at  law,  and  the 
aefendant  in  equity  is  resident  abroad,  and  an  injonctioa  has  been  obtained  for  want  of  an 
[*418] 
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[*]ft  shall  (o)  be  granted  to  stop  proceedings  at  common  hw,  if  the  de- 
fendant (p)  makes  any  delay  ;  as,  if  he  does  not  appear  upon  the  subpoena, 
but  an  attachment  is  awarded  (9),  an  injunction  shall  be  granted  until 
answer. 

So,  if  the  defendant  be  beyond  the  sea  (r),  or  absconds,  by  which  means 
he  cannot  be  served.     Vide  Practical  Raster  in  Chancery,  1 98. 

Or,  if  he  prays  time  to  make  his  answer. 

Or,  takes  out  a  dedimus  potestatem  to  take  his  answer  in  the  country  ;  and 
the  defendant  ought  to  take  notice  thereof,  without  service  of  the  injunction* . 
]  Ver.  25.  Vide^Practical  Register  in  Chancery,  200. 

So,  in  the  exchequer,  if  there  are  exceptions  to  the  answer,  and  a  material 
exception  is  discovered  to  the  coi^rt,  upon  ipotion.  Jlules  and  Orders  ii^ 
Exchequer,  16.     Rule  41. 

And  such  jan  injunction  shall  not  be  restrained  as  to  a  prosecution  of  an 
under-sheriff  for  a  contempt  before.     1.  Ver.  25. 

If  an  injunction  be  upon  a  dedimus,  before  declaration,  the  plaintiff  can- 
not declare,  and  shall  not  proceed  against  bail.     Per  King,  5  Geo.  2.  17. 

If  after  declaratipn,  he  may  proceed  to  judgment,  and  the  execution  onl^ 
is  stayed.     5  Geo.  2.  17.     Vide  3  P.  W.  146.  148.  (5) 

An  injunction  until  answer  (/)  if  it  be  not  continued  within  fourteen  days 
after  answer  made,  and  upon  a  certiticate  of  the  register,  if  there  be  no 
motion  for  the  continuance  of  it  (u)  upon  the  merits  of  the  [*}cause  (x),  or 

annrer,  the  court  will,  upon  the  application  of  (he  defendant  before  anfwer,  order  the  mo- 
ney recovered  by  the  verdict  to  bo  brought  into  court,  or  the  injunction  to  be  dissolved. 
S  B.  C.  C.  14.  Newl.  100. — 3.  An  affidavit,  however,  contr^djctip^  the  material  »lle^,. 
lions  in  the  plaintiff's  bill,  aecms  necessary.     2  B.  C.  Ct  182. 

(n)  1.  10  Ves.  144.  3  B.  C  C.  73.^2.  Or  if  part  only  of  a  Judgment  debt  has  been  levi- 
ed by  a^./a.,  it  may  issue  to  restrain  the  suing  out  of  a  ca.  ad.  #a.-^.  And  where  such  io* 
junctions  are  prayed  by  the  bill,  there  is  commonly  a  suggestion  in  it ;  such  as  that  the 
complainant  is  not  able,  for  some  reasons  therein  stated,  to  make  his  defence  in  the  other 
court,  though  he  hath  a  good  discharge  in  equity,  or  that  the  other  party  proceeds  at  law  for 
a  penalty,  and  threatens  to  make  the  complainant  pay,  or  that  the  other  court  has  not  juris- 
diction of  the  cause,  which  is  cognizable  in  the  couK  where  he  files  his  bill,  or  that  the  other 
court  refuses  some  rightful  advantage,  or  does  injustice  to  him  in  the  proceedings,  or  has  not 
power  to  do  him  right.     Prac.  Reg.  239.     1  Mad.  T.  110. 

(o)  1.  Injunctions  are  not  of  right,  but  discretionary.  Amb.  99 — 2.  And  of  late  jrcari 
lxa\e  been  allowed  with  greater  liberality  than  formerly.     7  Ves.  307. 

(p)  1.  An  injunction  lies  only  against  a  party  to  the  suit. — 2.  And  in  the  common  case 
ef  an  injunction  after  a  decree,  in  the  absence  of  a  creditor,  no  one  appearing  for  him  as 
counsel,  which  might  make  a  difference,  it  seems  that  he  could  not  be  proceeded  ^^ainst 
for  a  breach  of  the  injunction.     7  Ves.  207,  258. 

(jq)  1.  Or  does  not  answer 2.  Thus,  to  an  amended  bill,  notwithstanding  the  ori^^al 

bill  was  answered,  no  injunction  having  been  before  obtained  or  applied  for.     13  Ves.  323. 

3  Bam.  332 3.  But  not  after  the  dissolution  (whether  on  the  merits  or  for  want  of  shewing 

cause),  of  an  injunction  previously  obtained.  3  Atk.  694.  2  Ves,  19. 3  B.  C  C.  425.-~4.  Nor 
where  an  injunction  has  been  refused  upon  the  merits,  when  applied  for  on  the  commg  mot 
the  answer.     Kinnear  v.  Lomax,  Newl.  93.  .      ^.  *    •  r*      r 

(r)  Where  defendant  is  abroad,  a  special  ground  must  be  laid,  provmg  the  materiality  o| 
the  discovery  required.     2  B.  C  C  640. 

(b)  1.  If  at  the  Ume  of  obtaining  the  injunction,  the  defendant  is  in  a  condition  to  demand 
a  plea,  the  terms  of  the  injunction  allow  him  to  call  for  a  plea  and  proceed  to  trial,  and  tor 
want  of  a  plea  to  enter  up  judgment ;  and  execution  only  is  thereby  stayed — 2.  Hence  at. 
ter  ju4gment  of  assets  guanifo,  the  plaintiff  may,  in  spite  of  an  injunction  served,  sue  out  a 
set.  fa,  to  inquire  into  the  assets.     3  P.  Wms.  146. 

CO  1.  An  injunoUon  against  more  defendants  than  one  wiU  not  be  dissolved  tiU  all  navo 

anlwered.     Barn.  354 2.  Unless  Uie  defendants  who  have  not  answered  are  mere  lormai 

parties,  or  from  whom  no  discovery  can  possibly  be  expected.  Newl.  98.-— 3.  ^"*  ?"**!;* 
ance  of  a  plea  or  demurrer  to  the  whole  bill  dissolves  the  injunction,  unless  accompameu  oy 
4n  answer.     Wy.  P.  R«  243. 

(u)  Vide  supra.  ,   .       ....    ^i,.*  -»« •«. 

Ix)  1 .  me  general  rule  in  shewing  cauae  against  dissolving  an  inj«»|*J^"  »'?,  |  S^gOl 
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r*]It  shall  not  be  granted  to  stay  or  remove  a  suit  by  certiorari^  until  a 
bond  be  given  that  the  bill  is  sufficient  for  that  purpose,  and  it  shall  be 

? roved  within  fourteen  days  after  the  writ  of  injunction  delivered.     Vide 
ractical  Register  in  Chancery,  41. 

And  if  not  done,  upon  certificate  of  the  neglect  by  the  examiner,  it  shall 
be  dismissed  with  costs,  and  a  procedendo  granted.  Vide  Practical  Register 
in  Chftncery,  41,2.     Vide  post,  (2  O  1 .) 

It  shall  not  be  granted  after  verdict  usually,  without  bringing  the  money 
recovered  into  court.     Vide  Practical  Register  in  Chancery,  202. 

But  before  verdict,  the  money  is  not  usually  brought  into  court. 

An  injunction  after  a  verdict  shall  be  delivered  into  the  hands  of  the  chan- 
cellor himself,  with  the  order  upon  which  it  issued.  Vide  Practical  Regis-* 
^er  in  Chancery,  197. 

If  money  ia  brought  into  court,  in  order  to  have  an  injunction  to  a  suit 
upon  a  bond,  if  it  afterwards  appears  that  the  greatest  part  of  the  bond  is 
paid,  the  money  shall  be  re-delivered,  on  security  to  pay  all  that  is  due. 
Ch.  R.  1. 

It  shall  not  be  granted  to  an  ejectment,  though  the  lessor  had  fire  ver- 
dicts against  his  title  in  other  ejectments.     Eq.  R.  2. 

If  the  plaintiff  after  an  injunction  does  not  proceed  for  three  years,  (or  as 
Shepherd  says  for  three  terms),  it  shall  be  dissolved  ex  cutsm* 

\i  it  be  obtained  by  misinformation,  or  abuse  of  the  court,  it  shall  be  dis- 
missed with  costs. 

[*](D  10.)  For  cause  of  privilege. 

An  injunction  shall  be  granted  to  stay  a  suit,  when  the  defendant  is  privi- 
leged to  be  sued  in  chancery.     Vide  Prac.  Reg.  in  Chan.  216. 

When  money  was  lent  to  the  defendant  for  a  loan  to  the  king.  I  Cb. 
R.  44. 

When  (he  plaintifTsues  in  the  exchequer  for. the  same  cause,  there  shall 
be  a  rule  (iiat  he  shall  make  his  election  in  which  court  he  will  proceed  ; 
if  lie  chooses  in  the  exchequer,  the  bill  in  chancery  shall  be  dismissed  ;  if 
in  chancervj  an  injunction  goes  to  the  exchequer.     3  Ch.  Rep.  2. 

(D  11.)  For  staying  waste. 

By  the  common  law,  a  prohibition  went  out  of  chancery  against  tenant 
by  the  curtesy,  in  dower,  or  as  guardian,  at  the  prayer  of  him  who  had  the 
iiiherilance,  to  inliibit  waste,  and  that  before  waste  committed.  2  Inst. 
299. 

So,  now,  an  injunction  shall  be  granted  upon  an  affidavit  of  waste  com^ 

an  injunction.     1  Cox,  296.     Eden,  Inj.  48 — 15.  But  it  does  not  appear  that  the  expedient 

of  granting  an  injunction  till  bill  filed  wa»  luggetted  to  him.     Eden,  Inj.  48 16.  In  that 

tase  there  had  been  a  decree  for  a  specific  performance  of  an  agreement  for  a  lease,  which 
had  been  accordingly  executed  ;  the  plaintiff  however  brought  an  action  against  the  defen- 
*u  ♦  to  recover  damages  for  the  delay  in  performing  the  agreement.  His  lordship  thouffht, 
that  although  the  defendant  would  have  been  clearly  entitled  in  a  new  suit,  yet  the  decree 
hnving  been  wholly  executed,  the  court  would  not  make  such  an  order  in  the  original  caaae. 
t.rten,  inj.  48.---17.  In  a  recent  case,  however,  ia  Ireland,  where  the  precodftnts  of  lord 
Kng  and  lord  Hardwicke  were  cited,  this  indulgence  was  carried  to  a  considerable  lenjrtli* 
A  bill  for  the  specific  performance  of  an  agreement  had  been  dismissed  wiUi  costs,  Uie  plain- 
tiff not  having  been  able  to  make  a  good  title.  He  then  brought  an  acUon  upon  the  4ree. 
ment,  and  upon  a  motion  made  by  Uie  defendant  to  resUuin  him  from  proceeding  at  lawT lort 
2a  &B^49     EiLIT"^"^^^  upon  the  4cfendant'»  undertaking  forUiwiUi  to  file  a  bUl. 
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ttitted,  to  inhibit  any  waste  to  be  committed  bj  tenant  for  life  or  years. 
Vide  Prac.  Reg,  in  Chan.  212,  213. 

Or,  to  inhibit  meadow  or  other  pasture,  not  ploughed  within  twenty 
years,  being  ploughed,  1  Ch.  R.  14.  Cb.  (I.  189.  Vide  Prac.  Reg.  in 
Chan.  212. 

So,  io  inhibit  ancient  inclosures  being  thrown  down.  Vide  Prac.  Reg. 
ia  Chan.  212. 

Or,  houses  being  pulled  down.  2  Ca.  Cha.  32.  Vide  Pract.  Reg.  in 
Chan.  212. 

And  it  shall  be  granted  also  against  tenant  after  possibility,  &c«  if  he  pulls 
do¥m  the  seat,  &c.     2  Ca.  Cha.  32. 

Or,  against  him,  who  in  respect  of  a  trust,  &c.  is  not  liable  to  an  action  of 
waste.     Ibid. 

[If  lands  are  limited  to  A.  for  life,  to  trustees  to  preserve,  &c.  to  first,  &c. 
sons  of  A.  in  tail,  remjiinder  to  B.  for  life,  to  his  nrst,  &c.  sons  in  tail,  re- 
version in.  fee  to  A.,  the  court  will  grant  injunction,  and  continue  it  till 
hearing,  to  stay  A.  cutting  timber,  at  the  suit  of  B.,  though  he  has  not  the 
immediate  remainder,  or  at  the  suit  of  the  trustees  to  preserve,  &c«  T* 
1744,  SAtkyns,  94.] 

[If  a  father  devises  lands  to  his  son  and  his  heirs,  but  if  he  dies  before 
twenty-one  without  issue,  to  his  daughters,  and  directs  in  that  case  the 
lands  to  be  sold,  and  the  money  divided  among  them ;  the  court  will  grant 
injunction  to  prevent  cutting  timber  till  the  son  is  of  age ;  for  till  of  age,  he 
shall  be  considered  as  trustee  of  the  inheritance  for  the  benefit  of  the  daugh- 
ters.    M.  1 744,  3  Atkyna,  209.] 

[The  court  will  grant  injunction  to  restrain  tenant  for  life,  without  ind- 
peachment  of  waste,  from  cutting  down  trees  in  lines  or  avenues,  or  ridings 
m  a  park,  whether  planted  or  growing  naturally,  or  trees,  not  of  a  proper 
growth  to  be  cut.  P.  1745,  3  Atkyns,  215.  See  also  2  Vern.  738.  1 
Term.  Rep.  56.] 

[So,  also,  to  restrain  him  from  defacing  the  mansion-house ;  and  not  only 
so,  but  will  oblige  him  to  put  it  in  the  same  plight  in  which  he  found  it, 
Prec.  Cb.  454.] 

[The  court  will  grant  injunction  to  stay  waste,  at  the  suit  of  the  ground- 
landlord  against  an  under-lessee,  who  holds  by  lease  from  the  original  lessee. 
H.  1750,  3  Atkyns,  723.] 

[*J[Or,  against  tenant  for  life,  at  the  suit  of  remainder-man  in  fee,  though 
there  is  an  intermediate  remainder.     Ibid.] 

[Or,  against  mortgagee  in  fee  in  possession,  for  cutting  timber,  if  he  does 
not  apply  the  money  in  sinking  principal  and  interest.  So,  against  a  mort- 
gagee for  years.     Ibid.] 

[If  tenant  for  life,  without  impeachment  of  waste,  has  cut  timber,  so  as 
not  to  leave  sufficient  for  repairs,  the  court  will  restrain  him  from  cutting 
any  more  without  leave  of  the  court.     T.  1749,  1  Vesey,  264.] 

[The  court  will  grant  an  injunction  on  a  forcible  entry,  against  commis- 
sioners of  turnpike  digging  gravel  in  land  leased  for  21  years,  and  turned 
into  a  garden,  whereof  plaintifi*  has  been  three  years  in  possession.  M. 
1748,  1  Vesey,  188.] 

[To  restrain  rector  from  cutting  timber  in  the  church-yard  tillhearing, 
except  for  repairing  parsonage-house,  out-houses,  chancel  or  pews.  M. 
1741,  2  Atkyns,  217.] 

But  it  shall  not  be  granted  against  him  who  has  the  inheritance,  unless  he 
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be  only  a  trustee,  or  in  such  like  special  case.     Vide  Prac*  Reg.  in 

Chan.  212. 

Nor,  against  him  who  has  an  estate  dispunishable  of  waste.  Ibid.- — Cont. 
if  he  pulls  down  the  ancient  and  capital  house,  &c.  Per  Chancellor,  2  Ca* 
Ch.  32.     1  Sal.  IGl.     1  Ch-  R.  E.  of  Oxford,  10.     Vide  1  Ver.  23. 

Nor,  against  a  lessee  who  had  agreed  to  pay  20^.  an  acre/>er  arm^  increase 
of  rent,  if  he  ploughed  a  meadow.     2  Ver.  119. 

Yet,  if  a  lessee  without  impeachment  of  waste,  about  the  end  of  his  term, 
intends  to  cut  down  all  the  trees,  &c.,  an  injunction  shall  go;  for  that  is 
contrary  to  the  public  good.     R.  1  Rol.  380. 1.  5« 

But  nobody  can  sue  in  equity  against  a  lessee  without   impeachment  of 
waste,  for  damages  for  pulling  down  bouses,  or  cutting  down  trees.     1 
Rol.  379.  T. 

Although  he  avers  that  there  was  an  agreement  that  the  party  should  not 
commit  voluntary  waste ;  for  there  cannot  be  an  averment  contrary  to  a 
deed.     R.  1  Rol.  379,  1.  40. 

[In  a  special  case  on  a  particular  right,  the  court  will  not  grant  injunction 
before  answer.     T*  1752,  2  Ves.  453.  J 

[An  answer  being  insufficient,  is  not  ground  to  continue  injunction  ;  it 
must  be  excepted  to  ;  and  if  reported  insufficient,  it  may  revive*  T.  1752, 
2  Vesey,  452.] 

[The  court  will  not  grant  an  injunction  to  stay  dicing  mines  where  de- 
fendant claims  the  inheritance,  till  the  answer  is  come  in,  or  defendant  in 
default ;  but  if  he  has  only  a  term  for  years,  or  life,  and  the  reversion  is  in 
plaintiff,  will  grant  it  before  answer.     P.  1 747,  3  Atkyns,  496.] 

[On  motion  to  stay  waste,  a  particular  title  must  be  shewn.  1  Brown, 
Ca.  Ch.  57.] 

I  The  court*  will  grant  an  injunction  to  stay  waste,  against  a  tenant  in 
common,  in  certain  cases.     Hawley  v.  Clowes,  2  Johns.  Ch.  Rep.  122. 

So  an  injunction  will  be  granted  to  stay  waste,  though  no  action  is  pend- 
ing, and  though  no  action  at  law  can  be  sustained  against  the  tenant.  Kane 
r.  Vanderburgh,  1  Johns.  Ch.  Rep.  11. 

So  it  lies  to  prevent  a  lessee  from  changing  a  dwelling-house  into  a  ware- 
house or  store,  which  would  produce  a  permanent  injury  to  (he  building. 
Douglass  V.  Wi^ns,  1  Johns.  Ch.  Rep.  435. 

But  a  mortgagor  who  has  sold  his  equity  of  redemption  without  taking 
any  security  against  his  bond,  cannot  have  an  injunction  to  stay  waste  against 
his  vendee.     Brumley  v.  Fanning,  1  Johns.  Ch.  Rep^  501. 

But  it  will  lie  against  a  mortgagor  in  possession.  Brady  v.  Waldrcwi,  2 
Johns.  Ch.  Rep.  148. 

So  it  will  lie  against  commissioners  for  draining  drowned  lands,  where 
they  exceed  their  powers,  and  whereby  the  vested  rights  of  others  in  the  use 
of  the  water,  are  impaired.     Belknap  v.  Belknap,  2  Johns.  Ch.  Rep.  4G3. 

An  attachment  will  issue  after  a  breach  of  an  injunction  to  stay  waste  ; 
proceeding  in  such  case.     Schoonmaker  w.  Giliett,  3  John.  Ch.  Rep»  31 1  • 

An  injunction  to  stay  waste  may  be  granted,  although  a  remedy  at  law-  is 
provided  by  statute.  Harris  r.  Thomas,  I  Hen.  &  Munf.  18.  But  vide 
Cutting  r.  Carter,  4  Hen.  &  Munf.  424. 

An  injunction  to  stay  waste  will  not  be  granted  to  a  vendor  against  m 
vendee,  where  the  title  is  retained  by  the  vendor  to  secure  the  purchase 
money,  unless  he  bring  his  suit  to  subject  the  land  to  the  payment  of  the  pur« 
chase  money,  and  chaise  the  defendant  with  cutting  timber,  &c.  where- 
by the  security  is  rendered  uncertain.  Scott  v,  Wharton,  2  Hen.'&  Munf.  25. 
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Nor  will  it  be  granted  where  the  right  is  doubtful,  or  where  the  defend- 
ant is  in  possession,  claiming  title  adversely.  Storm  v.  Mann,  4  Johns* 
Ch.  Rep*  21.  But  vide  Shubrick  v»  Guerard,  2  Des*  616* ;  and  vide  m 
Twta  p.  6]  9.  €t  seq. 

Nor  will  it  be  granted,  unless  under  very  special  circumstances^  to  pre^ 
vent  a  tensint  from  removing  timber  which  has  been  previously  cut ;  it  is 

? ranted,  in   ordinary  cases,   to  stay  future  waste*     Watson  «•  Hunter,  5 
ohns.  Ch.  Rep.  16^. 

But  it  will  be  granted  to  restrain  executors  from  committing  waste* 
Wjghtman  v.  Brown,  1  Des.  166. 

Devisee  for  life  enjoined  from  cutting  timbeh  Smith  ?#  t'agas,  3  DeSt 
fi5.  \ 

[(D  12i)  For  restraining  other  acts.] 

\\t  a  sole  right  to  a  ferry  appears  by  record,  the  court  will  grant  injane» 
tion  before  answer,  to  restrain  others  from  using  ferry-boats  there  ;  but 
there  must  be  full  affidavits  that  plftititiffi  keep  up  sufficient  ferry-boats,  oth- 
erwise not.     Anon.  T.  1 750,  I  Vesey,  476.] 

[The  court  will  grant  injunetion  to  stop  a  building  in  London,  which  oh* 
structs  lights,  till  the  right  is  tried  ftt  law,  and  order  the  scaffolds  and  boards 
to  be  pulled  down.     T.  1750,  1  Vesey,  543.] 

[*J[Injunction  to  stay  building  thust  be  on  stopping  ancient  lights,  fop 
which  there  is  prescription,  or  on  agreement.     T.  1752.  2  Vesey,  452.] 

[If  a  nuisance  is  pulled  down,  £e  court  will  not  give  leave  to  re-erect^ 
and  quiet  the  possession  till  the  hearing.     H.  1750,  2  Vesey,  193.1 

[If  a  defendant  admits  he  has  done  waste,  before  filing  the  bill,  though 
he  swears  he  has  done  none  since,  the  court  will  hot  dissolve  the  injunction* 
Anon.  P.  !  747,  3  Atkyns,  485.] 

[An  injunction  may  be  granted  to  restrain  defendants  in  an  in{brmfltio& 
by  attorney-general  at  the  relation,  &c.  from  misapplying  money,  on  tbeiv 
paying  a  dedimus  to  answer.     M.  1.728,  Bunb.  258.] 

[To  restrain  defendant  from  receiving  S.  S.  annuities,  on  attachment  foe 
want  of  answer.     M.  1730,  Bunb.  289.] 

[The  court  will  not  grant  an  injunction  to  restrain  a  person  from  com- 
mitting a  common  trespass  ;  but  if  it  continues  so  long  as  to  become  a  na« 
sance,  it  will.     H.  1743,  3  Atkyns,  21«] 

[The  court  grants  injunction  to  restrain  such  nusances  only  as  are  so  at 
law,  not  such  as  fear  (though  reasonable)  deems  such  ;  as,  an  inoculating 
hospital.     Anon.  M.  1752,  3  Atkyns,  750J] 

[The  court  will  not  grant  injunction  to  stay  the  use  of  a  market,  for  there, 
are  remedies  at  law  by  scire  facias^  or  action*  And  Q.  after  the  right  et- 
tablished  at  law.     Anon.  M.  1752,  2  Vesey,  414.] 

*{  It  seems,  that  an  injunction  will  not  be  allowed  to  prevent  the  repeti- 
tion of  a  trespass,  where  the  plaintiff  has  adequate  remedy  at  law,  except  in 
a  case  under  very  special  circumstances.  Stevens  r.  Beekman,  1  Johns.  Ch» 

Rep.  318. 

An  injunction  will  be  granted  to  stay  proceedings  under  a  power  of  sale 

!•  in  a  mortgage,  on  payment  of  costs  by  the  plaintiff,  and  his  paying  into  court 

the  amount  reported  to  be  due,  by  a  master.     Hine  v.  Handy,  1  Johns.  Ch. 

Rep.  6.  ,         .  X    r 

So  an  injunction  will  be  granted  to  secure  to  a  party  the  enjoyment  ot 

a  privilege  conferred  by  statute  :  as  to  prevent  the  defendants  from  opemng 

and  using  a  private  wav,  to  enable  themeelves  and  others  to  avoid  a  toll-gate 

YeuU.^  51  [*425] 
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erected  dn  a  turnpike  road.    Croton  Turnpike  Company  v.  Ryder,  1  Johns. 

Ch.  Rep.  611.  ,         ^        ^  .... 

Bttt  a  creditor  at  laree,  is  not  entitled  to  an  injunction,  to  prevent  his 
debtor  from  disposing  of  his  property  in  fraud  of  such  creditor.     Wiggins  v. 

Armstrong,  2  Johns.  Ch.  Rep.  144.  , ,.  ,        .  ^     , 

Of  injunctions  in  cases  of  private  and  publick  nuisances,  uardner  v. 
Trustees  of  NewbuTg,  2  Johns.  Ch.  Rep.  162.  Attorney  General  v.  Utica 
Insurance  Company,  2  Johns.  Ch.  Rep.  379.  Van  Bergen  t?.  Van  Bergen, 
2  Johns.  Ch.  Rep.  272.  S.  C.  3  Johns.  Ch.  Rep.  282. 

An  injunction  against  an  executor  of  trustee,  for  a  breach  of  trust,  wifl 
not  be  awarded,  in  the  first  instance,  but  a  receiver  will  be  appointed. 
Boyd  and  Wickham  v.  Murray,  3  Johns.  Ch.  Rep.  48. 

But  where  real  and  personal  estate  was  devised  to  executors  for  payment 
of  debts,  and  the  bill  charged,  that  the  defendants  refused  to  distribute  the 
personal  estate  and  sell  and  distribute  the  real  estate  rateably  among  the 
creditors,  and  threatened  to  transfer  it  to  certain  favourite  creditors  entitled 
to  no  preference,  an  injunction  was  granted.  Depau  r.  Moses,  4  Johns. 
Ch.  Rep.  349. 

A  mere  apprehension  that  one  partner  will  misapply  the  partnership 
funds,  is  not  a  ground  for  an  injunction.  Woodward  v.  Schatzeli,  3  John». 
Ch.  Rep.  415. 

An  injunction  is  never  granted  against  persons  not  parties  to  the  suit. 
Fellows  V.  Fellows,  4  Johns.  Ch.  Rep.  25» 

A  court  of  chancery^  in  certain  cases,  will  restrain  a  mortgagee  from  pro- 
ceeding at  law,  against  the  mortgagor,  or  his  surety,  until  the  remedy  is  pur- 
sued on  the  mortgage.  Hayes  v.  Ward,  4  Johns.  Ch.  Rep.  1 23. 

An  injunction  will  not  be  granted  to  restrain  the  defendant  from  remo*- 
ving  property  out  of  the  jurisdiction  of  the  court,  which  is  claimed  as  a  for- 
feiture, pending  aii  action  at  law  to  recover  the  property  as  forfeited,  unless 
there  be  a  direct  charge  of  danger  that-  the  property  will  be  eloined.  Liv- 
ingston r.  Gibbons,  4  Johns.  Ch.  Rep.  571.  Vide  Li\ingston  r.  Tompkins, 
.4  Johns.  Ch.  Rep.  415. 

Chancery  will  enjoin  a  party  from  proceeding  at  law  upon  a  contract 
founded  in  mistake  and  misapprehension.  Dale  v.  Roosevelt,  5  Johns.  Ch. 
Rep.  174.  } 

(B  IS.)  For  quieting  possession. 

An  injunction  shall  be  granted  for  quieting  the  possession,  if  (he  plaintiff 
be  ousted  of  his  possession,  which  he  had  at  the  time  of  the  bill  exhibited, 
and  for  three  years  before.     1  Ver.  156,     Vide  Pract.  Reg.  in  Chan.  214. 

And  it  hath  been  usual  to  insert,  that  he  was  in  possession  at  the  time  of 
the  bill,  and  for  several  years  before,  and  that  his  Interest  was  not  deter- 
mined, and  to  give  bond  in  ten  pounds  for  the  truth  of  it. 

But  it  shall  not  be  granted,  except  it  be  of  an  house  or  land. 

Not  for  rents  received,  &c. 

Neither  shall  it  be  granted  before  the  bearing  of  (he  cause,  without  an 
affidavit,  that  he  was  in  possession  at  the  time  of  the  bill,  and  for  three  years 
before.    Vide  Pract.  Reg.  in  Chan.  214. 

[If  a  bill  be  filed  for  quieting  plaintiff's  possession,  on  atfidavit  of  distpr- 
bance,  an  injunction  may  go,  before  a  subpoena  ta  answer  is  served.  T. 
1722,  Bunb.  IIOJ 

And  it  shall  not  extend  to  a  possession  which  he  claims  from  others. 
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Nor,  shall  it  be  granted  upon  the  motion  of  a  defendant,  but  only  for  him 
who  has  a  bill  in  court,  and  was  in  possession  for  three  years  before,  or  after 
a  determination  of  the  cause  for  him  upon  a  hearing  of  the  merits*  1  Ver. 
156. 

Nor,  will  it  prevent  the  defendant  from  proceeding  at  law,  from  making 
of  leases,  distraining  for  rent,  &c.     Vide  Pract.  Reg.  in  Chan.  315» 

And  if  the  plaintiff  delays  his  suit,  it  shall  bedissolved«     Ibid. 

[A  perpetual  injunction  was  decreed  after  two  trials  at  bar  in  favour  of 
plaintiff.  N.  B.  This  practice  was  introduced,  that  the  right  might  be 
quieted  in  ejectments  (where  at  law  the  party  is  always  at  liberty  to  bring  a 
new  one),  as  it  was  in  real  actions,  where  the  verdict  was  final.  M.  7  Gt 
Str.  404.] 

[A  perpetual  injunction  was  granted  after  five  ejectments,  three  nonsuits, 
and  two  verdicts,  and  two  bills  in  equity  dismhsed.     H.  1 723,  Bunb.  158.1 

[*J[If  there  have  been  suits  in  this  court  relating  to  a  will  of  personal  ana 
real  estate,  and  all  parties  have  admitted  the  will  and  probate,  and  decrees 
thereupon  made,  this  court  will  grant  perpetual  injunction  to  stay  proceed- 
ings in  the  prerogative  court,  for  controverting  the  will  by  a  party  to  the 
Bait  in  this  court.     M.  1739, 1  Atkyns,  628.] 

[Though  the  court  will  decree  specific  performance  of  agreement,  to 
settle  boundaries  of  lands  in  America,  yet  it  will  not  decree  quiet  enjoyment 
of  them,  which  would  occasion  continual  applications  to  this  court  for  con- 
tempts, &c. ;  and  this  ought  to  be  to  the  proper  jurisdiction.  P.  1750,  \ 
Vesey,  444.] 

(D  14.)  For  Staying  printing,  &c. 

An  injunction  shall  be  granted  to  inhibit  the  defendant  from  printing  books 
of  common  law,  the  sole  privilege  of  which  by  patent  is  granted  to  the  plain- 
tiff, if  the  defendant  be  in  contempt  for  not  answering.  2  Ca.  Ch.  67,  76» 
93.     Vide  Trade,  (B).     [Amb.  694.] 

[An  injunction  may  be  continued  after  the  answer  come  in,  on  afndavits 
of  the  prejudice  that  would  accrue  on  dissolving  it.     P.  1 734,  3  P.  W.  255.1 

But  an  injunction  to  inhibit  a  ship  trading  to  the  East  Indies  was  denied, 
though  the  owners  were  in  contempt  for  not  answering  a  bill  by  the  East  In- 
dia Company,  who  have  by  patent  the  sole  trade  there.  2  Ca.  Ch.  165.  De- 
nied till  the  validity  of  the  patent  was  tried.     1  Ver.  127.       ^ 

So,  if  the  right  be  not  settled,  the  court  will  not  grant  an  injunction  to  the 
prmting,  before  a  trial.     1  Ver.  120.  275,  6. 

An  injunction  was  granted  to  inhibit  the  probate  of  a  will  for  the  personal 
estate,  after  a  verdict,  which  had  found  it  no  will.     R.  Ca.  Ch.  80. 

[The  St.  8G.  2.  c.  13.  for  encouragement  ofengravmg,  &c.is  not  confan- 
ed  to  works  of  invention  or  history,  but  extends  to  any  new  prmt ;  as,  a  print 
of  a  building,  prints  of  plants  represented  in  a  different  manner  than  hither- 
to.    M.   1 740,  2^  Atkyns,  93.]  ^^      .         ^^     •,.      i  ^ 
I             FThe  court  will  grant  an  injunction  for  a  collection  of  familiar  letters,  a9 
L         well  as  other  books.     There  is  a  distinction  between  letters  wrote  by  a  per- 
i        SOD,  and  wrote  to  him.     T.  1741,  2  Atkyns,  342.]         ,    ,     ,       ,       .     , 

[So,  though  the  book  has  been  pirated  and  printed  in  Ireland,  and  pretend* 
ed  to  be  only  re-printed  here.     Ibid.]  ,  r  • 

FThe  court  wiU  not  grant  injunction  to  restrain  one  tradesman  from  using 
another's  maik  (as  a  card-maker  from  using  the  Mogul  stamp.)  M.  1 742. 
2  Atkyns,  484.]  [»426] 
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(E)  BILL  IN  CHANCERY, 
(E  1.)  When  it  shall  be  filed. 

If  the  iefendant  appears  at  the  return  of  the  process,  (or  before  noon,  of 
&e  rising  of  th^  court  upon  the  day  after  costs  day,  or  when  the  process  is 
returnable  the  last  return  in  term,  upon  the  first  return  in  the  next  term), 
itnd  the  bill  be  not  tb^n  filed,  the  defendant  after  entering  his  appearance, 
vpon  the  day  after  the  return,  (if  the  subpoena  be  returnable  at  acertainday, 
if  at  the  common  day  of  return,  then  upon  the  day  after  the  quarto  dieposC^ 
by  his  attorney  shall  give  a  rule  for  costs.  And  now  by  the  st.  4  &  5  Ann* 
16.  bills  shall  be  filed  before  any  subpoena,  unlfsss  it  be  to  stay  ^aate  ora 
ftuit  at  law. 

[*3And  if  the  bill  be  not  filed  before  noon  of  the  next  day,  the  defendant 
aball  be  dischargisd  with  costs  to  be  taxed  by  a  master*  Vide  Pract.  Reg. 
in  Chan.  26.  37. 

It  OQght  tP  be  be  filed  with  th^  six  clerk ;  and  before  that,  it  is  not  of  re- 
tord.  Ord>  per  Cla«  Rules  and  Orders  of  Chancery,  94.  Vide  Pract* 
Re^.  in  Chan.  28. 

ft  shall  be  dated  upon  the  day  when  it  comes  into  the  ofiice.  Ord.  per 
Cla.     Rules  and  Orders  of  Chancery,  93.     Vide  Pract.  Reg.  in  Chan.  27. 

So,  by  order  in  the  exchequer ;  and  it  shall  -be  signed  by  the  attorney. 
Tide  Rules  and  Orders  in  Exchequer,  2.     Rule  3. 

No  six  clerk  shall  antedate  any  bill.  Ord.  per  Clat  Rules  and  Orders  of 
Chancery,  94.     Vide  Pract.  Reg.  in  Chan.  27. 

Nor,  shall  any  under-clerk  keep  it,  without  delivering  it  to  the  six  clerk, 
or  bis  deputy  in  his  absence,  to  be  filed.  Ord  per  Cla.  Rules  and  Ordera 
in  Chancery,  94.     Vide  Pract.  Reg.  in  Cban.  27. 

Nor,  shall  make  any  copy  of  the  bill,  or  other  pleading,  till  it  be  filed* 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  .104.  Vide  Pract.  Reg.  to 
Chan.  28. 

If  there  be  a  certiorari  bill  against  the  plaintiff  in  an  inferior  court,  be- 
cause  the  witnesses  ar^  out  of  the  jurisdiction,  and  for  other  matters,  a  pro-* 
cedendo  shall  not  go ;  for  the  plaintiff  in  the  inferior  court  might  have  filed 
his  bill  in  this.     R.  Ca.  Ch.  31. 

No  bill  shall  be  received,  unless  under  the  hand  of  counsel.  Ord.  per 
Cla.      Vide  (ract.  Reg.  in  chan.  25. 

If  his  hand  be  counterfeited,  the  bill  shall  be  dismissed.  Vide  Pract.  Reg. 
in  Chan.  25. 

Pqunsel  shall  not  sign  any  bill,  unless  it  be  written  or  perused  by  him, 
before  the  engrossment :  and  for  his  security,  he  will  do  well  if  he  signs  the 

faper-draught.     Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  93.     Vide 
'rdct.  Reg.  in  Chan.  25. 

In  the  exchequer  no  bill  shall  be  accepted,  unless  signed  by  the  plaintiff's 
(attorney,  and  allowed  by  a  baron,  except  upon  a  suit  by  the  attorney-gen- 
eral.    Vide  Rules  and  Orders  in  the  Exchequer,  2.  Rule  3. 

No  bill  founded  upon  the  loss  of  a  deed  or  writing,  &c.  shall  be  received 
m  chancery,  without  an  affidavit  that  the  deed,  &c.  is  lost ;.  for  this  loss 
entitles  the  court  to  jurisdiction  ;  for  otherwise  the  plaintiff  might  have  a 
remedy  at  Jaw.  R.  Ca.  Ch.  231.  viz.  when  the  plaintiff  prays  not  only  a 
discovery,  but  also  relief  upon  the  deed.  R.  Ca.  Ch.  11.  But  if  he  does 
not  pray  relief,  an  affidavit  is  not  necessary.  \  Ver.  180.  247.  310.  Vid. 
3Atk.  17.     [2Vcs.jun.  461.1 
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And  there  is  bo  need  of  an  affidavit,  where  the  loss  of  the  deed  is  not  that 
which  entitles  the  court  to  jurisdiction.     Ca.  Ch.  231  •     2  Mod*  1 73, 

Nor,  when  the  plaintiff  onlj  prays  the  discovery  of  a  deed,  or  the  pro« 
^uciog  it  at  a  trial.    R.  Ca.  Ch.  1 1  •     2  Mod.  1 73. 

(E  2.)  The  matter  of  the  bill. — ^Must  have  proper  parties,  Slc, 

Quis^qtiiij  ewram  qttOj  quo  jure  pttatuvj  tt  a  quo 
Rede  compositas  quisque  liotllus  haheU 

ifa)lproper  persons  are  not  made  parties  to  the  hill,  any  other  shall 
[•Jbe  added  upon  motion.  Vide  Pract.  Reg.  in  Chan.  29.  263.  [Vide 
post,  (2  X  6.)]  }  Vide  Marshall  v.  Loyelass,  Cam.  &  Nor.  240,  255. 
Townsend  t.  Auger,  3  Conn.  Rep.  354*  Hick6ck  v.  Scribner,  3  Johns. 
Cas.  31 1 .  Johnson  v.  Hart,  3  Johns.  Cas.  322.  Deas  v.  Thome,  3  Johns. 
Rep.  543. 

In  relation  to  the  parties  to  a  hill,  vide  Long  v.  Majestne,  1  Johns.  Ch. 
|{ep.  305.  Movan  v.  Hays,  1  Johns.  Ch.  Rep.  339.  Wendell  v.  Van 
'Rensselaer,  1  Johns.  Ch.  Rep.  349.  Wiser  r.  Eflackly,  1  Johns.  Ch.  Rep. 
437.  Brumly  v.  Westchester  Manufacturing  Society,  1  Johns.  Ch.  Rep. 
366.  Travis  v.  Waters,  1  Johns.  Ch.  Rep.  85.  Richardson's  exr.  v.  Hunt, 
2  Munf.  148.  Sheppard's  Exr.  r.  Stark,  3  Munf.  29.  Branch's  Admx.  v. 
Booker's  Admr.  3  Munf.  43.  Mayo  v.  Mnrchie,  3  Munf.  358.  Wilcox  r. 
Calloway,  1  Wash.  38.  Anderson  v.  Anderson,  1  Hen.  &  Munf.  12.  Key's 
Exrs.  V.  Lambert,  1  Hen.  &  Munf.  330.  Bland  t.  Wyatt,  1  Hen.  &  Munf. 
543.  Turpin  r.  Thomas,  2  Hen.  &  Munf.  1 39.  Hoover  v.  Donally,  3  Hen. 
h  Munf.  316.  Edgar  v.  Donally,  2  Munf.  387.  Duval  v.  Bibb,  4  Hen.  & 
Munf.  1 13.  Harrison  v.  Morton,  4  Hen.  &  Munf.  483.  Blair  v.  Owles,  1 
Munf.  38.  Lewis  v.  Maddisons,  1  Munf.  303.  Lambert  v.  Nanny,  2  Munf. 
196.  Sheppard's  Exr.  r.  Starke,  3  Munf.  29.  Purcell  v.  Maddox,  3  Munf. 
79.     Pennington  v.  Hanby,  4  Munf.  146.  Myrick  d.  Adams,  4  Munf.  366.  } 

The  king  may  sue  there  for  equity  ;  or,  the  chancellor  himself;  but  he 
shall  not  make  a  decree  in  his  own  cause.     R.  1  Rol.  373.  L. 

All  concerned  in  the  demand  ought  to  be  made  parties  ;  and  therefore,  if 
there  be  a  bill  against  the  executor  of  one  obligor  K>r  discovery  of  assets,  all 
the  obli^rs  shall  be  joined ;  for  the  charge  ought  to  be  equal.     2  Vent.  348, 

[But  in  a  bill  against  an  executor,  either  by  the  creditors  or  legatees,  it  is 
not  necessary  to  make  the  residuary  legateea  party.  1  Brown.  Ch.  Rep.  303.] 

[An  objection  for  want  of  parties,  ought  regularly  to  be  made^on  opening 
^he  proceedings,  and  before  the  merits  are  disclosed ;  but  it  frequently  hap- 
pens, that  after  a  cause  is  gone  into,  and  even  thoroughly  heard,  yet  the  court 
IS  compelled  to  let  it  stand  over,  for  want  of  parties.     3  Atky  ns.  111.] 

[If  a  debt  is  joint  and  several,  each  of  the  debtors  must  bi^  brought  before 
the  court,  because  they  are  entitled  to  each  other's  assistance  in  taking  the 
account,  and  likewise  to  contribution  ;  so  on  specialty,  heir  and  executor 
i>oth  mast  be  parties.     H.  1 746,  3  Alkyns,  406.J 

[But  if  there  are  principal  and  sureties,  the  principal  cannot  object  thai 
^e  sureties  are  not  parties.     Ibid.] 

[And  if  bill  is  brought  against  pnncipal  and  one  surety,  and  it  is  admitted 
fte  other  is  dead  insolvent,  and  no  part  of  the  debt  paid,  his  representatives 
need  not  be  parties.     Ibid.] 

[On  an  Information  by  attorney  general,  at  the  relation,  &c.  proceedings 
fihall  not  be  stopt,  because  it  is  brought  without  the  privity  of  one  of  the 
relators  ;  but  he  may  have  his  name  struck  out.     M.  1 728.  Bunb.  2d8.] 
[Th^  attorney  genen^l  need  i^ot  be  a  party  to  a  suit  relating  to  a  private 
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charity,  such  as  a  voluntary  society  to  provide  for  the  members  and  their 
widows,  by  weekly  contribution.     Anon.  T.  1745.     3  Atkyns,  277.] 

If  the  suit  be  by  one  surety  against  another,  for  contribution,  supposing 
that  A.,  another  surety,  is  dead  insolvent,  the  executor  of  A«  ought  to  be  a 
party.     R.  Ch.  Rep.  15. 

[In  a  bill  by  the  surety  for  an  accountant  of  the  excise  to  be  relieved 
against  a  scire  facias  on  his  bond,  the  commissioners  of  excise  must  be  par- 
lies.    M.  1730.     Bunb.  291.] 

[If  there  are  two  lessees,  and  one  brings  bill  for  apportionment  of  rent, 
the  other  lessee  must  join  as  plaintiff,  or  be  made  defendant,  or  the  bill  will 
be  dismissed  with  costs.     Str.  95.] 

If  the  suit  be  by  order  of  the  vestry,  all  of  the  vestry  shall  be  parties. 
Hard.  333. 

If  there  be  a  covenant  by  a  patentee  to  pay  a  rent  to  B.,  and  the  right  of 
B.  to  the  payment  be  dubious,  in  a  bill  by  B.  the  attorney  general  ought  to 
be  a  party.     Hard.  181. 

Otherwise,  if  the  covenant  be  in  affirmance  of  a  prior  right  of  B.  R. 
Hard.  181. 

.  If  the  suit  be  for  a  lunatic,  the  committees,  as  well  as  the  lunatic,  shall  be 
parties*     R.  Ca.  Ch.  19. 

[*]  If  the  suit  be  by  the  assignee  of  a  legacy,  the  executor  ought  to  bea  par- 
ty ;  and  it  is  not  sufficient  to  say,  that  he  consented.  .  R.  Ca.  Ch.  277. 

So,  generally,  a  lunatic,  as  well  as  the  committees,  shall  be  a  party.  Ca. 
Ch.  11 3.  in  marg.  Where  the  suit  is  for  his  benefit :  as,  to  enforce  an  agree- 
ment made  when  he  was  compos.     R.  Ca.  Ch.  153* 

Or,  the  attorney  general.     Ch.  R.  135. 

Otherwise,  if  it  be  to  avoid  an  act  done  by  himself;  for  he  cannot  disable 
himself.     Semb.  Ca.  Ch.  1 1 3.  1 53. 

So,  an  idiot  need  not  be  made  a  party.     Ca.  Ch.  1 53. 

If  the  bill  be  for  an  account  against  a  trustee,  all  the  cestujf  que  trusts  ooght 
to  be  plaintiffs.     R.  upon  a  plea,  1  Ver.  1 10. 

[If  it  appears  by  the  answer  that  the  cestuy  que  trust  is  not  made  a  party, 
the  bill  shall  be  dismissed.     M.  1719.  Bunb.  53.] 

[The  owner  of  the  inheritance  must  be  made  party  to  a  bill  to  establish 
a  custom.     M.  1724.  Bunb.  181.] 

[In  a  bill  for  tythes  by  lay  impropriator,  a  person  entitled  to  a  portion  of 
tjthes  of  paVt  of  the  lands,  or  who  has  a  grant  from  the  crown  of  part  of  the 
land j  and  the  tythes' thereof,  prior  to  the  grant  of  the  rectory,  most  be 
party  ;  even  though  he  is  before  the  court  as  party  in  a  crossbill  praying  ex- 
emption as  to  other  lands.     M.  1730.  Bunb.  291.] 

If  it  be  for  relief  against  an  assignment  of  a  bail  bond  by  the  sheriff,  the 
plaintiff  in  the  action  ought  to  be  a  party.     1  Ver.  87. 

But  if  a  man  articles  for  the  purchase  of  land  in  his  own  name,  and  as  for 
himself  though  it  was  in  trust  for  another,  in  a  bill  for  performance  of  the  ar« 
tides,  the  cestuy  que  trust  ni»ed  not  be  a  party.     Per  Cowper,  H.  4  Anne. 

[If  an  ancestor  has  agreed  for  purchase  of  particular  lands,  and  dies  before 
it  is  completed,  and  heir  at  law  brings  bill  against  devisees  who  claim  un- 
der ancestor's  will  made  before  the  purchase ;  the  vendor  must  be  a  party  if 
his  title  is  doubtful;  otherwise,if  it  is  clear.     M.  1738.  1  Atkyns,  572.1 

[A  mortgagee  who  has  assigned  without  the  mortgagor's  joining,  need  not 
be  made  a  party  in  a  suit  to  redeem.     P.  1740.     2  Atkyns,  39.] 

[If  a  mortgagee  who  has  a  plain  redeemable  interest  makes  severvl 
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CoBTejancefi  in  trust  to  entangle  affairs,  it  is  not  necessarj  to  make  all  the  per- 
sons who  have  an  interest  parties.     M*  1741, 2.Atkyn8,  237*] 

[But  where  the  redemption  depends  on  equitable  circumstances,  and  the 
mortgagee  in  f^e  has  made  an  actual  conveyance,  with  limitations  and  re- 
mainders over,  the  first  tenant  in  tail  must  be  a  party.  Ibid.] 
.  [The  heir  at  law  need  not  be  made  a  party  to  a  bill  brought  by  a  devisee 
to  redeem  a  mortgage,  unless  he  claims  to  have  the  will  established.  T. 
1752,  2  Ves.  431.] 

[To  a  bill  for  execution  of  a  trust,  by  settling  an  estate  on  the  several 
branches  of  a  family,  it  is  necessary  to  make  the  first  entitled  to  the  inheri- 
tance a  party,  if  in  being.     M.  1 762,  2  Yes.  49 1 .1 

[If  tenant  in  tail  brings  bill  against  tenant  for  life  and  trustees,  to  oblige 
them  to  make  settlement  pursuant  to  a  will,  and  it  appears  that  plaintiff  has 
covenanted  to  grant  annuities  out  of  such  lands  as  shall  come  to  him  after 
his  father's  death,  these  annuitants  must  be  parties*  M.  21  G.  2.  1  Wiis. 
179.     3Atkyns,  571.] 

f  The  tenants  of  two  manors  granted  in  tail  in  recompence  of  services, 
[*]reversion  to  the  crown,  need  not  be  made  parties  to  a  suit  to  settle  the 
boundaries  ;  so  neither  the  planters,  to  a  suit  to  settle  the  boundaries  be- 
tween two  provinces  in  America.     P.  1750, 1  Ves.  444.] 

[If  plaintiff  at  hearing  waives  the  relief,  he  prays  against  a  particular  per« 
son,  that  person^s  not  being  a  party  is  of  no  weight.  P.  1742,  2  Atkyns, 
296J 

[Uq  a  bill  for  an  account  of  fees  to  establish  a  right,  all  persons  who  have 
any  pretence  to  a  right,  must  be  before  the  court,  for  all  will  be  bound  by 
a  decree ;  though  at  law  a  judgment  for  fees  does  not  bind  a  third  person. 
Ibid.1 

[If  you  draw  the  jurisdiction  out  of  a  court  of  law,  you  must  have  all  par- 
ties before  the  court  who  are  necessary  to  make  the  determination  complete, 
and  to  quiet  the  possession  ;  therefore  if  lessee  brings  a  bill  to  have  an  ob- 
struction to  his  way  removed,  and  to  be  quieted  in  possession,  the  lessor, 
owner  of  the  inheritance,  must  be  before  the  court.  H.  1742.  2  Atkyns, 
515.1 

[If  A.  is  appointed  executor  till  B.  comes  of  age,  who  is  then  to  be  exe- 
cutor, A.  must  be  made  a  party  to  a  bill  brought  after  B.  is  of  age,  for  a 
demand  on  the  whole  estate  of  testator,  unless  B*  has  received  the  whole 
from  B.  on  an  account  stated.     H.  1740,  2  Atkyns,  121.] 

[A  person  who  acts  ministerially  only,  cannot  be  the  sole  defendant  (as, 
the  treasurer  of  the  commissioners  for  building  the  50  churches,  but  rather 
the  commissioners  only.)     H.  1740,  2  Atkyns,  144.] 

[The  representatives  of  the  undertakers  for  briefs,  who  arc  dead,  need 
not  be  brought  before  the  court }  for  they  are  each  answerable,  the  one  for 
the  other,  and  are.to  be  considered  as  one  body.     P.  1741,  2  Atkyns,  162.] 

[Where  the  whole  equitable  interest  is  assigned  over,  it  is  not  necessary 
in  every  case  to  make  a  person  who  has  the  legal  interest  a  party.  M •  1741, 
2  Atkyns,  235.1 

[But  if  an  obligee  assigns  a  bond,  and  the  assignee  after  twenty-two  years' 
silence  brings  a  bill,  the  representative  of  the  obligee  should  be  a  party. 
Ibid.] 

If  the  bill  be  for  a  term  or  personal  duty  against  an  executor  in  trust,  the 
cestuy  que  trust,  or  the  residuary  l^atee,  need  not  be  a  party.  1  Ver. 
361. 

[A  bond  creditor  may  bring  a  bill  against  an  executor  for  discovery  of 
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as^ets^  and  tor  satisfaction,  without  making  all  other  nond  or  si^>erio^  credi> 
tors  parties  ;  for  tlie  coui't  o/ily  decrees  an  account,  and  the  executor  maj 
feet  forth  the  debts.     Anon.  M.  1747.     3  Atkyn8,'572.] 

[It  is  not  necessary  to  make  creditors  parties  to  a  suit  for  a  legacy ;  the 
executor  is  sufficient.     M.  1748,  1  Vesey,  127.] 

[If  bill  is  brought  by  a  pawnee  for  an  account  and  delivery  of  jewels,  thd 
pawner  need  not  be  a  party.     T.  1748,  1  Vesey,  lOl.] 

[If  husband,  tenant  for  life,  remainder  to  his  wife  for  life,  brings  hill  to 
know  if  certain  lands  are  included  in  the  settlement,  the  wife  must  be  party^ 
H.  1737,  1  Atkyns,  290.] 

Or,  by  an  heir,  for  discovery  of  the  money  of  Ai  with  which  a  trustee  pur* 
chased  an  estate,  the  executor  of  A.  need  not  be  a  party.  R.  Ch.  R. 
4,  5. 

[If  creditors  bring  bill  to  conflpel  the  sale  of  lands  devised  to  pay  debts,  the 
Iieir  should  be  a  party ;  but  if  the  lands  have  been  long  enjoyed  [*3under 
the  will,  a  sale  may  be  decreed,  though  he  is  not.     H.  1730,  3  r.  W.  91 .3 

[If  the  trust  to  pay  debts  is  created  by  deed,  the  heir  need  not  be  a  par- 
ly unless  he  is  to  have  the  surplus.     H.  1730,  3  P.  W.  91.] 

[The  heir  at  law  must  be  made  a  party  to  a  bill  by  creditors  on  the 
statute  of  fraudulent  devises.  3  W.  &  M.  c.  13.  H.  1740,  2  Atkyns^ 
125.] 

[In  a  bill  for  account  of  personal  estate,  it  is  not  sufficient  that  the  per* 
son  who  has  a-right  to  administer  is  a  party  ;  he  must  have  taken  out  ad* 
ministration.     H.  1734,  3  P.  W.  349.     Contra  Pr.  in  Chan.  64.] 

[If  plaintiff  after  bill  filed  takes  out  administration,  it  may  be  charged  by 
way  of  amendment,  as  well  as  by  way  of  supplement.     Ibid.] 

[If  personal  estate  is  given  to  a  bastard,  and  executors  are  made  to  take 
care  of  the  child  and  do  it  justice,  and  it  dies  intestate  without  wife  or  is- 
sue ;  the  executors  may  sue  for  the  testator^s  personal  estate  without 
making  the  attorney-general,  or  the  administrator  of  the  bastard,  parties. 
II.  1729,  3  P.  W.  32.] 

Counsel  shall  take  care  that  the  bill  be  brief  and  succinct,  reciting  ooty 
the  material  part  of  writings,  without  transcribing  them  in  hcec  verba^  o  r  us- 
ing unnecessary  traverses,  prolix  impertinence,  or  multiplicity  of  words« 
Ord  per  Cla.    Ilules  and  Orders  of  Chancery,  93. 

The  su^estion,  that  the  plaintiff  has  no  remedy  at  law,  is  usually  ioseH- 
cd,  but  not  necessary. 

[If  a  bill  is  brought  for  an  account  of  fees,  ^-c.  and  to  establish  a  right, 
it  is  not  enough  to  say  the  right  vested  in  piaintilT;  he  must  shew  how. .  P. 
1725,  Bunb.  195.] 

If  a  bill  be  in  the  disjunctive,  as,  that  A.  was  seised  for  life,  or  in  tailt 
&lc.  ;  the  defendant  may  take  it  either  way,  and  a  bar  to  the  estate-tail  is 
good.     1  Ver.  219. 

If  the  bill  contains  matter  criminal  or  scandalous,  it  shall  be  expunged 
upon  a  reference  to  a  master,  and  the  counsel  shall  pay  costs  to  the  party 
grieved,  before  he  shall  be  heard  in  court.  Ord.  per  Cla.  Rules  and  Or- 
ders of  Chancery,  93,  4.     Vide  Pract.  Reg.  in  Chan.  25. 

But  if  the  master  report  the  bill  not  scandalous,  he  who  procured  the 
reference  shall  pay  costs.  Ord.  per  Cla.  Rules  and  Orders  in  Chancery, 
94.     Vide  Pract.  Reg.  in  Chan.  25. 

[If  a  bill  is  scandalous,  it  is  also  impertinent ;  but  it  may  be  impertinent 
without  being  scandalous:  and  nothing  relevant  is  either;  othen^ise, char- 
ges of  fraud  would  be  scandalous.     T.  1750,  2  Vesey,  24.1 
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{  It  seems,  that  if  a  bill  contains  charges,  which  if  true,  would  subject 
the  party  to  a  criminal  prosecution,  it  will  be  dismissed,  on  demurrer,  1 
Hajw.  168. 

So  on  a  bill  for  discovery,  the  court  will  not  compel  the  defendant  to  dis- 
cover that,  which  if  answered  in  the  affirmative,  would  subject  him  to  pun- 
ishment, or  render  him  infamous  or  expose  him  to  a  penalty.  M'Intyre  7* 
Mancius,  16  Johns.  Rep.  592.  \ 

[None  shall  be  made  a  defendant  merely  to  pray  costs  aeainst  him ;  as, 
if  A.  purchases  a  sailor's  prize  money,  and  assigns  to  B.,  and  the  sale  is  set 
aside  for  fraud,  A.  cannot  be  made  a  party.     P.  1751,  3  Vesey,  381.] 

[Praying  general  relief  is  sufficient.     P.  1 737, 3  Atkyns,  3«] 

(^Where  general  relief  is  prayed  in  one  part  of  the  bill,  and  particular  re- 
lief in  another,  it  must  stand  over  to  be  amended,  paying  costs  of  the  day* 
Semb.  if  the  particular  relief  is  improper.     Ibid.] 

[}{  a  bill  prays  general  relief,  you  may  at  the  bar  pray  particular  relief, 
agreeable  to  the  case  made  in  the  bill,  but  nOt  entirely  different  from  such 
case  ;  as,  if  the  bill  is  brought  for  a  rent^chai^e  issuing  out  of  land,  you  can« 
not  drop  that,  and  insist  on  the  land  itself.     H.  1740,  3  Atkyns,  141.3 

[\{  a  bill  prays  relief  generally,  the  court  may  thereupon  make  a  decree 
[*Jfor  relief  in  a  particular  manner  \  as,  if  the  bill  be  for  a  marriage  portion^ 
and  general  relief  prayed  ;  if  it  appears  that  a  fine  was  intended  for  the  se- 
curity of  the  portion,  the  court,  without  its  being  prayed,  may  decree  that  a 
fine  shall  be  levied.     R.  3  Mod.  91 .] 

.  [It  is  not  irregular  for  a  bill  to  have  two  diflerent  aspects,  that  if  one 
fails,  the  other  may  answer  the  purpose  for  which  it  is  brou^t.  T.  1743, 
fi  Atkyns,  334.]    * 

Two  bills  may  be  filed  upon  one  subpoena  against  the  same  defendanti^ 
Vide  Pract.  Reg.  in  Chan.  36. 

But  if  the  two  bills  are  for  the  same  cause,  and  so  reported  upon  a  re* 
fercnce,  one  of  them  shall  be  dismissed  with  costs.     Ibid. 

rif  a  bill  is  brought  by  some  <^reditors  in  behalf  of  themselves  and  others, 
and  another  bill  by  other  creditors  for  the  same  purposes,  the  court  will 
suffer  both  to  proceed.     M.  1747,  3  Atkyns,  603.] 

\Jl  man  may  bfing  bill  in  the  name  of  his  assignor,  and  another  in  his  own 
iiame,  and  the  court  will  not  stop  proceedings  in  either.  T.  1750,  1  Vesey,^ 
544.] 

[But  that  bill  in  which  he  does  not  prevail  will  ultimately  be  dismissed 
"with  costs  ;  and  that  is  the  proper  remedy.     Ibid.  546.] 

After  answer,  the  plaintiff  may  dismiss  his  own  bill  with  305.  costs.  Dub. 
I  Ver.  116. 

[After  answer,  plaintiff  may  always  amend  on  payment  of  30*.  costs ; 
though  Hardwicke  C.  said  he  would  consider  some  way  how  to  make  defen- 
dant a  more   adequate  compensation   after  a  long  answer.     H.  1738.  1 

Atkyns,  396.] 

[After  publication  plaintiff  cannot  amend,  without  withdrawing  his  re- 
plication.    Anon.  H.  1738.     1  Atkyns,  51. J 

[Matter  subsequent  to  the  original  bill  cannot  come  by  way  of  amend- 
ment, but  by  way  of  supplemental  bill.     H.  1736.  1  Atkyns,  391.] 

[If  bill  is  brought  charging  forgery  in  a  lease,  and  mentioning  by  way  of 
inducement  fraud  in  trustees  who  are  not  made  parties,  and  relief  prayed 
against  the  forgery  only  ;  and  there  has  been  a  decretal  order,  and  a  trial  of 
the  forgery ;  the  cause  coming  on  upon  the  equity  reserved  shall  stand  over, 
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and  plaintiff  bring  supplemental   bill,  charging  the  fraud,  and  makiog  the 
trustees  parties.     T.  1744,  3  Atkyns,  110.] 

[A  supplemental  bill,  properly  so  called,  is  a  bill  brought  for  new  matter 
since  the  original  filed,  and  before  the  blearing ;  and  the  defendants  in  the 
original  must  be  parties  to  the  supplemental ;  but  if  the  objeCtioiKfor  want 
of  parties  is  not  made  at  the  hearing,  it  cannot  be  made  when  the  cause 
comes  on  again.     P.  1745,  3  Atkyns,  217.] 

[After  an  account  decreed,  if  during  me  account  a  party  die,  a  bill  to 
bring  the  devisee  of  such  party,  or  other  formal  party  (as  a  trustee)  before 
the  court,  is  not  a  supplemental  bill,  but  a  supplemental  bill  in  the  nature  of 
a  bill  of  revivor ;  and  the  defendants  in  the  original  bill  need  not  be  parties. 

Ibid.] 

But  now,  by  the  st.  4  &  5  Ann.  16.  the  plaintiff  shall  pciy  full  oosts  to  be 
taxed  bv  a  master,  if  he  dismiss  his  own  bill,  or  the  defendant  dismiss  it  for 
want  of  prosecution. 

And  after  a  decree  the  plaintiff  cannot  dismiss  his  bill.     R.  Ca.  Ch.  40* 
[A  bill  brought  for  discovery  merely,  and  praying  no  relief,  cannot  be  dis- 
missed for  want  of  prosecution ;  but  defendant  mav  have  order  for  his  costs* 
H.  1738,  1  Atkyns,  286.] 

[*](F)  BILL  OF  REVIVOR. 

If  the  plaintiff  or  defendant  die,  his  heir  or  executor,  &c.  shall  have  a  bill 
of  revivor  against  the  defendant,  his  heir,  or  executor,  who  has  his  interest. 
Vide  Pract.  Reg.  in  Chan.  44. 

If  husband  and  wife  are  defendants,  and  the  husband  die,  the  plaintiff 
sliall  have  a  bill  of  revivor.     Vide  Pract.  Reg.  in  Chan.  46. 

If  a  woman  be  plaintiff,  and,  after  an  answer  to  her  bill,  she  marries  ;  the 
husband  and  wife  ought  to  have  a  bill  of  revivor.  Vide  Pract.  Reg.  in 
Chan.  47. 

If  two  executors  are  plaintiffs,  and  one  dies,  there  shall  be  a  bill  of  revivor* 
Vide  Ca.  Ch.  77. 

Or,  if  one  of  them  marries,  where  her  authority  ceased  by  the  will  upon 
the  marriage,  if  that  does  not  appear  by  the  bill.     Ibid. 

If  part  of  the  decretal  order  is  omitted  in  the  decree  signed  and  inrolled, 
the  plaintiff  may  revive  the  suit  by  bill  of  revivor.  R.  on  Demurrer,  Ca« 
Ch.  37. 

So,  a  defendant  may  have  a  bill  of  revivor  as  well  as  a  plaintiff.  Abr. 
Ca.  2. 

[A  defendant  cannot  revive,  except  only  when  there  is  a  decree  to  ac- 
count.    Anon.  H.  1748,  3  Atkyns,  691.] 

Bat  if  the  bill  be  by  husband  and  wife,  and  after  answer  he  dies,  the  wife 
shaTl  revive,  or  not,  at  her  election.     Vide  Pract.  Reg.  in  Chan.  47. 

[If  bill  is  brought  by  husband  and  wife  for  a  demand  in  her  Tight,  and  he 
dies,,  the  cause  does  not  abate.     Anon.  H.  1750,  3  Atkyns,  726.] 

If  there  be  a  bill  of  interpleader,  and,  after  a  trial  directed  between  the 
defendants,  the  plaintiff  dies,  a  bill  of  revivor  is  not  necessary  ;  for  the  bill 
]»  at  an  end  as  to  the  plaintiff,  and  the  defendants  may  proceed ;  for  each  of 
them  is  in  the  nature  of  a  plaintiff.     1  Ver.  351. 

If  there  be  a  bill  against  trustees  and  a  ceUut/  que  trust  in  fee,  to  have  a 
coavcyaoGe  to  the  plaintiff  for  life,  and  afterwards  to  his  issue  in  tail,  and  the 
etstiy  que  trust  dies  after  a  decree  for  the  conveyance,  the  trustees  may  con- 
vey without  a  bill  of  revivor ;  for  the  death  of   one  plaintiff  or  defendant 

abates  the  suit  oaly  as  to  himself,  and  a  revivor  is  not  necessary*  where 
[♦4331  -^ 
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nothing  is  to  be  done  by  the  representatives  of  him  who  is  dead.  Abr,  Ca.  ?• 
^Though  bj  Stat.  8  W.  3,  a  suitshali  not  abate  by  the  death  of  one  defend- 
ant, yet  it  must  be  taken  with'  this  restriction,  that  the  subject-matter  of  th^ 
bill  is  not  hurt  by  such  defendant's  death.     H.  1736,  1  Atkyns,  291,] 

So,  if  a  biU  be  against  a/eme-ao/^,  who,  afler  answer,  marries,  there  is  nO 
need  of  a  bill  of  revivor  \  for  the  husband  shall  be  concluded  by  b^r  answer* 
Vide  Pract.  Reg»  in  Chan.  46,  7. 

So,  if  there  be  a  bill  by  a  feme^soU^  and  before  answer  she  marries,  it  is 
not  necessary.     Vide  Pract.  Keg.  in  Chan.  48. 

If  joiut-tenants,  joint-obligees,  obligors,  or  executors,  sue,  and  one  of  them 
dies  after  answer,  there  is  no  need  of  a  bill  of  revivor  for  the  survivor  ;  be^ 
cause  the  interest  survives.  Vide  Pract  Reg.  in  Chan.  47.  . 
.  [ii  two  plaintifls,  and  one  dies  after  bill  filed  ^nd  subpoena  served  but  not 
returned,  and  the  other  without  reviving  takes  out  attachment,  Q*]land  der 
fendant  (it  being  in  vacation)  answers ;  the  answer  shall  not  be  taken  off 
the  file,  nor  a  bill  of  revivor  brought ;  for  if  the  suit  is  abated,  defendjint  wiU 
have  the  benefit  of  it  at  the  hearing.     H.  1723,  Bunb.  144.] 

So,  if  an  administrator,  as  guardian  to  an  infant  executor,  sues  and />«n* 
denie  lite  the  infant  comes  of  full  age,  it  is  not  necessary*  Vide  Pract.  R^. 
in  Chan.  48.  • 

An  assignee  or  a  purchaser  shall  not  have  a  bill  of  revivor  for  want  of  privi- 
ty,    Semb.  1  Ver.  283.  427.     Abr.  Ca.  3. 

No  one  shall  be  made  party  to  a  bill  of  revivor  who  is  not  in  privity.  Ca.. 
Ch.  151.     Vide  in  marg. 

A  devisee  shall  not  have  a  bill  of  revivor;  for  he  does  not  represent  the 
testator,  but  is  in  nature  of  a  purchaser.     Ca.  Ch.  174« 

]f  the  plaintiff  dies  after  a  decree,  before  costs  taxed,  no  bill  of  revivor 
lies  for  tbe  costs.    'R.  upon  a  Plea,  2  Ca.  Ch.  7. 

QA  bill  of  revivor  may  be  brought  for  duty  and  costs  not  taxed  in  defend- 
ant's life-time,  but  not  for  costs  alone.  H.  1723,  Bunb.  160.] 

But  notice  to  one  in  the  "remainder,  of  a  bill  of  revivor,  was  proper,  thoueh 
it  was  not  necessary  to  make  him  ^  party,  not  being  in  privity.  Ca.  Cb, 
151.     Vide  in  marg. 

A  creditor,  allowed  by  order  to  prove  his  debt,  may  revive,  (hough  he 
was  not  a  plaintiff  originally.     Abr.  Ca.  3.  • 

[ff  defendant  by  answer  only  (not  by  plea  or  demurrer)  insists  plaintiff  is 
not  entitled  to  revive,  ypt  the  CQuyt  Qn  motion  will  qrder  the  proceeding  to 
stand  revived  ;  but  if  plaintiff  does  not  shew  he  has  a  good  title  to  revive, 
he  will  take  nothing  by  his  suit  at  the  hearing.     H.  1734,  3  P.  W.  348.] 

A  bill  of  revivor  pursues  th^  first  bill ;  for  if  there  be  a  variance,  it  will  be 
dismissed.     Vide  Pract.  {leg,  in  Chan.  45. 

He  who  revives,  ^fte^-  ^vivor,  stands  in  the  same  condition  as  his  pre- 
decessor. 

If  a  bill  of  revivor  revives  more  than  it  ought,  it  will  be  bad.  Rt  upon  J)^ 

murrer,  Ca.  Ch.  77. 

If  it  revive  the  whole  decree,  which  was  to  pay  money  and  to  convey 
land,  it  may  stapd  as  to  the  personalty,  if  the  executor  only  revives,  and  not 
as  to  the  realty ;  though  the  demurrer  be  general  to  the  whol^.  Abr, 
Ca.  4. 

But  any  plaintiff  may  be  omitted  in  a  bill  of  revivor,  who  was  plaintiff  tq 
ibe  former  bill.     D.  2  Ca.  Ch.  80. 

And  if  the  bill  of  revivor  allies  a  release,  by  the  plaintiff  omitted,  to  the 

[*4341 
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other  plaintiffiiy  and  prays  an  answer,  it  is  no  material  variance,    Rr  3  Ca. 
Ch.  80. 

So,  a  defendant  who  bad  not  put  in  his  answer,  may  be  omitted.     1  Yer, 

308. 

So,  if  one  plaintiff  refuses  to  join  in  revivor,  the  other  shall  revive  against 

faim  and  the  other  defendants*     Abr*  Ca.  S. 

If  husband  and  wif|^  are  defendants,  andaiter  answer  the  husband  dies,  she 
shall  answer  de  novo  to  the  bill  of  revivor,  or  her  first  answer  shall  stand,  at 
her  election.     Vide  Pract.  Reg.  in  Chan.  46. 

If  Qn  answer  to  a  bill  of  revivor,  of  part  of  an  orcl^r  omitted  in  the  inrol- 
ment  of  the  decree,  draws  into  re-examination  matters  formerly  settled,  an 
order  shall  be  made,  that  such  matters  be  not  re-examined.     Ca.  Ch.  56. 

[*]A  bill  of  revivor  is  not  allowed  after  thirty  years.     2  Ca.  Ch.  316. 

And  a  plaintiff,  upon  an  abatement  of  the  suit,  may  have  a  bill  of  revivor, 
or  an  original  bill,  at  his  election.     1  Ver.  463.  ' 

If  a  defendant,  served  with  process  upon  a  bill  of  revivor  in  the  eLchpquetj 
does  not  answer,  nor  pray  a  commijjsion  within  eight  days,  the  proceedings 
shall  be  revived. upon  motion.  Rules  and  Orders  in  the  Exchequer,  17* 
Rule  43. 

Jrif  assignees  of  a  bankrupt  bring  a  bill,  and  obtain  a  decree  nisi  against 
endants  who  make  default,  and  then  new  assignees  are  cholten,  who  bring 
supplemental  bill  in  the  nature  of  a  bill  of  revivor,  they  shall  stand  in  the 

flace  of  the  former,  and  may  serve  defaulters  with  subpcena  to  shew  cause, 
.  1745,  SAtkyns,  218.] 

[If  a  decree  is  signed  and  inrolled,  upon  a  suhpana  scire  facias  it  may  be 
revived  without  appearance.     Semb.  M.  1748,  1  Vesey,  180.] 

[If  a  suit  has  abated,  the  court  by  consent  of  parties  may  order  money  to 
be  paid  out  of  court  without  revivor,  or  may  declare  that  a  party  is  entitled 
to  sp  much,     T-  1751,  2  Vesey,  399.] 

(G)  BILL  OF  REVIEW. 

After  the  dismission  of  a  bill,  upon  a  full  hearing,  and  this  dismission  sign- 
ed and  inrolled,  the  cause  shall  not  be  retained,  but  by  bill  of  review  for 
special  cause.     Vide  Pract.  Reg.  in  Chan.  51  • 

Vide  Re-hearing,  post,  (Y  5.) 

Nor,  shall  the  decree  be  reversed  or  altered,  but  upon  a  bill  of  review, 
unless  it  be  for  a  miscasting.     Vide  Pract.  Reg.  in  Chan.  51 . 

JIf  the  decree  is  inrolled,  there  cannot  be  a  re-hcaring,  nor  relief  on  an 
original  bill  ;  and  the  only  remedy  is  by  bill  of  review,  which  must  be  either 
for  error  on  the  face  of  the  decree,  or  for  new  matter  discovered  since.  T. 
1735,  3  P.  W.  371, ;  which  was  in  being  at  the  time  of  the  decree,  but  not 
known  to  the  party  till  afterwards.  2  Atkyns,  1 78.]  |  Vide  M'Call  r. 
Graham,  1  Hen.  &  Munf.  13.  Randolph's  Exr.  r.  Randolph's  Exrs.  1  Hen. 
k  Munf.  181.  Quarrier  v.  Carter^s  Representatives,  4  Hen.  ii  Munf.  242. 
Winston  v.  Johnson's  Exrs.  2  Munf.  305.  j 

[If  the  decree  is  not  signed  and  inrolled,  a  bill  in  the  nature  of  a  bill  of 
review  may  be  brought,  it  being  fruitless  to  make  a  man  sign  and  inroU  a  de- 
cree against  himself,  to  entitle  him  to  bring  a  bill  of  review.  P.  1741,2 
Atkyns,  1 77.     T.  1 740,  2  Atkyns,  40.] 

[There  must  be  probable  cause  made,  that  the  new  matter  will  be  rele- 
vant; as,  if  after  a  decree  in  favour  of  parties  claiming  under  a  settlement, 
deeds  are  discovered  which  make  it  possible  that  the  maker  of  it  had  not 
poj'cr  to  make  it.  P.  1750,  1  Vesey,  430.     H.  1742,  2  Atkyns,  529.J 
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[If  sapplemehtal  bill  is  brought  for  d^w  matter  discorered;  if  there  is 
none,  defendant  must  avail  himself  of  it  by  plea  or  demurrer,  but  cannot  ^t 
hearing.     T-  1740,  2  Atkyns,  40.] 

[On  a  supplemental  bill  in  nature  of  a  bill  of  review,  there  must  be  a  pe- 
tition to  re-hear  or  appeal.     T»  1755,  2  Vesey,  596.] 

But  forcanse  apparent  in  the  decree  it  may  be  reviewed;  as,  if  land  in 
capite  be  all  devised  for  payment  of  debts,  ^nd  so  decreed,  where  by  statute 
it  is  voi4  for  a  third  part.     R^  1  Rol.  383*  1*  10. 

So,  if  the  decree  be  founded  upon  a  mistake  of  the  law  \  fbr  a  review  is 
in  nature  of  a  writ  of  error.     R.  I  RoK  382«  1.  10. 

Or,  upon  a  mistake  in  conscience,  upon  the  proof  before  the  chancellor  ; 
9nd  that  is  the  usual  course.     1  Rol.  282.  U  3$. 

Or,  for  defect  in  the  words  of  the  decree.     2  Ca.  Ch.  162. 

r*]Or,  for  want  of  jurisdiction  in  the  court.     1  Ver.  292. 

And  there  may  be  a  review  of  a  decree  for  the  plaintiff  for  less  than  was 
due,  as  well  as  upon  a  dismission,  or  a  decree  against  him.     Ca.  Ch,  53. 

No  review  shall  be  allowed,  but  for  error  apparent  in  the  decree.  Ca. 
Ch.  54. 

Or,  upon  affidavit  of  new  matter  arising  since  the  decree  made  ;  for  neg- 
lecting to  have  evidence,  which  was  known  to  the  party,  at  the  time  of  the 
decree,  is  not  cause  for  a  review.     Ca.  Ch.  43.  1  Ver.  166,  Eq.  Ca.  184. 

[But  the  construction  of  the  rule  has  not  been  so  strict,  as  that  the  new 
proofmustnotcome  to  the  party's  knowledge  till  after  the  cause  has  been 
beard;  it  is  sufficient  if  it  did  not  come  to  his  knowledge  till  after  publica- 
tion,  or  when  by  the  rules  of  the  court  he  could  not  make  use  of  it.  3 
Atkyns,  35.] 

Nor,  the  confession  of  the  party  since  the  decree.   Ca.  Ch.  43. 

Nor,  the  misreciting  of  a  lact  or  proof  by  the  decree ;  for  that  is  a  record  ; 
^d  if  the  decree  be  pursuant  to  the  fact  there  recited,  a  review  shall  not 
be  allowed.     R.  Ca.  Ch.  54. 

Nor,  till  a  recognisance  given  to  the  master  for  payment  of  the  costs  and 
damages.     Vidp  rract.  Reg.  in  Chan.  51. 

[No  supplemental  or  new  bill  in  nature  of  a  bill  of  review,  grounded 
on  new  matter  since  the  decree,  shall  be  exhibited  without  leave  of  flie  court, 
and  depositing  50/.  to  answer  costs  and  damages.  General  Order,  17  Oct. 
1741*  2Atkyns,  139.] 

Nor,  in  the  exchequer,  till  costs  paid,  and  a  recognisance  to  perform  the 
former  decree,  and  to  pay  the  further  costs  ;  otherwise,  there  need  be  no 
answer  to  it.     Rules  and  Orders  in  Exchequer,  1 3.     Rule  33. 

Nor,  in  chancery,  till  he  has  obeyed  the  first  decree  ;  as,  if  be  have  paid 
flie money,  delivered  writings,  or  the  possession  of  land  decreed:  yet  the 
court  has  dispensed  with  this  rule  upon  good  security  given  for  the  payment 
of  the  money,  &c.    1 4  Car.  2.     Ca.  Ch.  42.     1  Ver.  1 1 7. 

But  if  the  decree  be  for  the  extinguishment  of  a  right,  conveyance  of  land, 
release  of  a  debt,  cancelling  of  writings,  &c.  performance  maybe  deferred 
by  order  of  court,  till  the  hearing  of  the  cause  upon  the  bill  of  review.  Vide 
Pract.  Reg.  in  Chan.  52. 

So,  upon  an  affidavit,  that  the  plaintiff  is  not  able  to  pay,  and  the  defend- 
ant has  land  in  execution  for  costs.     1  Ver.  264. 

No  time  is  limited  for  a  review,  but  after  long  acquiescence  the  error 
9aght  to  be  apparent.     1  Ver.  237.  293. 

[The  court  is  very  tender  of  permitting  a  bill  of  review  after  a  long  time, 
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and  will  not  do  it  unless  the  petitioners  bring  themselves  very  clearly  within 
Lord  Bacon's  rules.     H.  1743,  3  Atkyns,  26.] 

[The  court  will  not  grant  a  bill  of  review,  when  an  account  was  directed 
and  taken  on  a  foreclosure  bill,  and  the  report  confirmed  some  years  before ; 
and  it  appears  that  the  defendant's  agent,  attorney,  and  solicitor,  attended 
the  master  for  him.     II.  1742,  2  Atkyns,  533.] 

Upon  a  review,  no  witness  shall  be  examined  to  a  matter,  upon  which  an 
examination  might  have  been  upon  the  first  bill.  Vide  Pract.  Reg.  in  Chan. 
53.     Vide  supra. 

[On  arguing  a  demurrer  to  a  bill  of  review,  nothing  can  be  read  but  what 
appears  on  the  face  of  the  decree  ;  but  after  demurrer  overruled,  [""^Jplaintiff 
may  read  bill,  answer,  or  any  evidence,  as  at  are-hearing.  T.  1736,  1 
Atkyns,  290.] 

[Papers  in  the  hands  of  one  of  the  parties  before,  but  not  discovered  till 
ailerthe  decree,  may  be  read  on  a  bill  of  review.     P.  1741,  2  Atkyns,  177*3 

[If  a  party  in  the  first  cause  has  examined  to  establish  a  particular  point 
the  court  will  not  sufier  him  to  bring  a  new  bill,  to  contradict  what  he  at- 
tempted to  prove  in  the  first ;  as,  nrst,  to  prove  a  man  sane,  and  then  to 
prove  him  insane.     H.  1742,  2  Atkyns,  529.  j 

It  is  not  cause  fbi*  a  review,  that  the  suit  was  abated  by  the  death  of  the 
jlefendant  before  the  decree.     R.  Ca.  Ch.  122. 

Or,  that  a  fact  is  false ;  for  there  can  be  no  new  examination  after  pub- 
lication.    R.  1  Rol.  382.  1.  30.     Ch.  R.  37. 

Or,  that  there  was  a  verdict,  and  a  sentence  in  the  ecclesiastical  court 
allerwards  to  the  contrary.     1  Ch.  R.  25. 

No  review  shall  be  allowed  for  him  who  is  not  privy  to  the  first  decree  ; 
jiot  for  a  devisee  of  the  plaintiff  in  the  first  bill.     Ca.  Ch.  123. 

But  where  four  defend  for  all  the  inhabitants  of  such  a  place,  another 
inhabitant,  not  party  or  privy  to  any  of  the  four  defendants,  sfauall  have  a 
review.     Ca.  Ch.  272. 

Nor,  shall  a  review  be  allowed  against  him,  who  is  no  party,  or  privy. 

Nor,  for  him,  who  has  released  his  equity,  before  the  decree.  Semb.  Ca. 
Ch.  107. 

No  review  shall  be  admitted  after  a  bill  of  review  ;  for  that  would  be 
infinite.  7  Co.  45.  b.  2  Cro.  186.  [7  Co.  and  2  Cro.  are  upon  biHs  of 
revivor.]     R.  2  Ca.  Ch.  133.     1  Ver.  135.  441. 

1  hough  the  first  bill  was  dismissed,  without  answer,  &c.  R.  2  Ca.  Ch. 
133. 

Or,  there  be  an  apparent  error.     1  Ver.  417.     Vide  2  Ca.  Ch.  133. 
But  a  bill  of  review  may  be  by  one  defendant  only,  who  is  pars  sravata. 
R.  Hard.  50.  J^  r       6 

So,  where  the  plaintiff  has  no  estate  or  title,  but  in  equity.     Hard.  50. . 

So,  if  trustees  have  obtained  decrees,  and  afterwards  are  changed,  the 
new  as  well  as  the  old  trustees  may  be  parties  to  a  review.     Hard.  104. 

j  A  bill  of  review  cannot  be  brought  upon  an  interlocutory  decree,  nor 
until  final  decree  is  passed.  Banks  v.  Anderson,  2  Hen.  &  Munf.  20. 
Ellzey  V.  Lane's  Ex'x.     2  Hen.  &  Munf.  589. 

It  is  no  ground  for  a  bill  of  review  that  the  party  was  prevented  from 
proving  certain  facts,  by  wrong  advice  of  counsel,  or  that  the  latter  was 
unable  to  attend  the  trial,  which  circumstance  was  unknown  to  the  party 
until  after  the  decree.     Franklin  r.  Wilkinson,  3  Munf.  112.} 

As  to  a  certiorari  bill,  vide  post,  (2  0  1.) 

As  to  8^  bill  of  interpleader,  vide  posl,  (3  T.) 
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(H)  DEMURRER. 
(HI.)  When  it  lies,  and  when  not. 

If  a  bill  be  filed,  and  the  defendant  appears,  he  may  demur,  plead,  or  an- 
swer, or  otherwise  all  process  shall  issue  against  him,  as  if  he  had  not 
appeared. 

^The  defendant  may  demur  if  the  bill  is  for  a  matter  or  sum  below  the 
dignity  of  the  court,  and  it  will  be  dismissed,  or  upon  motion  r  but  if  there  is 
fraud,  or  complicated  matter,  it  will  be  retained,  however  small.  Per 
Price,  B.  M.  1717,  Bunb.  17.] 

[If  bill  is  brought  for  relief  against  several  contracts  for  shares  of  the 
same  stock  bou^t  of  the  defendant  severally,  and  charges  that  they  had 
P^'^^"^^^^  themselves  into  a  society  to  carry  on  the  fraud,  yet  demurrer  lies. 
N«  B.  Defendants  must  deny  combination.     H.  1720,  Bunb.  69.] 

Thoi^b  defendant  does  not  demur  to  a  bill,  as  being  too  trifling  for  the 
court  to  entertain,  yet  he  may  take  advantage  of  it  at  the  hearing.  H.  1741, 
2  Atkyns,  353. 
[For  a  bill  may  be  so  drawn  as  to  prevent  a  demurrer  for  this  cause.]] 
A  defendant  may  demur,  if  the  bill  be  for  relief  in  a  matter  not  prbper  for 
the  court ;  as,  if  a  bill  of  revivor  revive  an  order  made  by  the  consent  of 
the  plaintiff,  now  married,  and  not  a  party ;  for  her  consent  is  determined. 
R.Ca.Ch.  77. 

[If  plaintiff  prays  injunction  to  a  mandamus  from  B*  R.,  or  to  an  indict- 
ment, information,  or  prohibition,  defendant  may  demur.  T.  1751,  2 
Vese?,  396.1 

{If  bill  is  brought  to  establish  plaintiff's  right  of  common,  and  set  aside 
former  decrees,  demurrer  lies  to  the  whole  bill,  for  plaintiff  ought  to  have 
brought  bill  of  review.     H.  1719,  Bunb.  SQ."] 

[Though  defendant  has  answered  original  bill,  he  may  demur  to  the 
amended  part.    M.  172S2,  Bunb.  120.] 

[^Defendant  may  demur,  if  there  are  not  sufficient  parties  ;  as,  if  a  joint- 
i^ess  brings  bill  against  heir  at  law  to  have  a  covenant  of  her  husband  (to 
leave  a  jointure-house  in  repair)  performed,  and  satisfaction  for  the  want  of 
it,  the  heir  may  demur,  for  &at  the  executor  ought  to  be  a  party  ;  for.though 
at  law  the  creditor  may  sue  the  heir  only,  where  he  is  bound,  yet  as  the  per- 
sonal estate  is  the  natural  fund  for  debts,  and  the  executor  may  shew  he  has 
performed  the  covenant,  he  must  be  a  party  in  equity.  M.  1734,  3  P.  W. 
331.1 

[If  the  defendant  do  not  demur  for  want  of  parties,  he  may  take  excep- 
tions for  it  at  the  hearing.] 

[Yet  if  administrator  with  the  will  annexed  is  a  defendant,  another  defen- 
dant shall  not  demur,  because  it  does  not  appear  that  the  executor  did  not 
leave  an  executor  ;  for  the  court  will  presume  the  administration  to  be 
right.     T.  1735,  3  P.  W.  369.] 

[But  if  plaintiff  has  taken  out  administration  in  a  proper  court  in  a  foreign 
country,  our  courts  can  take  no  notice  of  it ;  and  if  he  has  not  also  taken  it 
out  here,  defendant  may  demur.     Ibid.] 

[If  an  estate  is  charged  with  10/.  per  ann*  w^ges  to  the  knight  of  a  shire, 
and  a  right  given  to  a  corporation,  consisting  only  of  the  two  knights  and 
the  sheriff,  to  enter  and  distrain,  and  one  ,knight  and  the  sheriff  refuse  to 
join  in  recovering  it,  and  the  other  brings  bill  for  it,  defendant  may  dj^mur. 
T.  1747,  1  Vesey,  38.]    ^ 

[MSB] 
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[If  a  crew  of  eighty  appoint  two  of  their  number  agents  for  prizes,  and 
afterwards  sixty-four  of  them  agree  the  two  agents  shall  have  certain  shares, 
and  bill  is  brought  in  behalf  of  the  agents  and  the  sixty-four,  demurrer  lies, 
for  the  whole  eighty  should  be  parties.     T.  1751,  2  Vesey,  312.] 

[I'o  a  bill  brought  for  injunction  to  stay  proceedings  in  ecclesiastical 
court  for  a  church-rate,  to  which  a  custom  was  pleaded,  and  plea  admitted, 
and  for  discovery  of  the  value  of  estates,  defendant  may  demur,  for  they  are 
cognizable  there.     M.  1738,  1  Atkyns,  288.]| 

l^if  the  lord  of  one  manor  brings  a  bill  against  the  lord  of  another  manor, 
to  establish  a  right  and  be  quieted  in  the  possession  of  a  fishery,  [*]defen<« 
dant  may  demur,  for  the  right  should  be  first  tried  at  law.     2  Atkyns,  483.3 

rif  the  executor  of  an  attorney  brings  bill  for  money  due  for  business  done, 
delendant  may  demur,  for  that  the  remedy  is  at  law  under  2  G.  2.  c«  23.  T. 
1 751 ,  3  Atkyns,  740.] 

(^If  there  is  a  decree  to  account,  an  estate  to  be  sold,  and  the  money  paid 
to  mcumbrancers  according  to  priority,  and  afterwards  plaintiff  discovers 
and  buys  in  incumbrances  prior  to  defendant,  and  brings  bill  to  tack  his 
mortgage  to  these,  defendant  may  demur.     T.  1 754,  3  Atkyns,  809.1 

[If  the  lord  of  a  market  brings  bill^for  toll  of  com  brought  to  market,  and 
that  defendant  combines  to  sell  by  sample  at  his  house,  and  thereby  pre- 
vents com  being  brought  to.  market,  which  is  forestalling,  and  prays  discove- 
ry ;  these  are  law  questions,  and  defendant  may  demur.  M.  1754,  3  At-» 
kyns,  8 1 5. J 

[If  a  supplemental  bill  is  brought  against  a  defendant,  no  party  to  the  orig- 
inal biU,  to  anwser  the  matters  in  me  original  bill,  and  no  new  matter  is 
pretended  to  be  arisen  since  filing  the  original  bill,  defendant  may  demur* 
M.1754,  3  Atkyns,  817.] 

[If  a  bill  is  brought  for  discovery  of  assignment  of  a  lease  without  licence^ 
thoqgh  it  is  not  brought  for  the  forfeiture,  yet  does  not  expressly  waive  the 
forfeiture,  defendant  may  demur.     M.  1747,  1  Vesey,  56. J 

[Defendant  may  demur  to  a  bill  brought  by  the  East  India  Company,  io 
discover  how  he  came  by  possession  of  certain  goods,  and  whether  not  by 
acts  amounting  to  piracy  or  felony.     T.  1749,  1  Vesey,  246.  in  Se.] 

[But  demurrer  does  not  lie  to  a  bill  for  discovery  of  a  conspiracy,  in  set-* 
ting  up  a  bastard  child  \  for  it  is  not  a  ground  for  criminal  prosecution.  T« 
1 752, 2  Vesey,  450.] 

[Nor  can  defendant  to  whom  lands  are  devised,  charged  to  be  an  alien, 
demur  to  the  discovery ;  for  the  disability  of  an  alien  to  hold  lands  is  not  a 
penalty  nor  a  forfeiture,  but  an  incapacity ;  nor  to  a  discovery  whether  ano- 
ther defendant  is  an  alien,  if  first  defendant  ha(h  an  interest  (though  uncer- 
tain) in  the  lands.     H.  25  G.  2.  Parker,  144.] 

So,  he  may  demur,  if  the  plaintiff  does  not  entitle  himself  to  the  thing  de- 
manded ;  as,  if  the  husband  sue  alone,  for  a  thing  to  which  he  has  no  titl< 
without  joining  his  wife.     Ca.  CJh.  41  • 

[If  a  baptist  assigns  an  advowson  for  a  term,  and,  on  conformii^,  brings 
bill  for  re-assignment,  su^esting  it  was  in  trust  for  himself  to  avoid  the  pen- 
alties, the  defendant  may  demur.     H.  1 740,  2  Atkyns,  1 55.] 

[To  a  bill  brought  by  a  protestant  next  of  kin,  for  account  of  a  rent^ 
chaise  settled  on  a  papist  on  marriage,  defendant  may  demur,  for  the  pur- 
chase or  grant  is  void.     T.  1 74  J ,  2  Atkyns,  2 1 0.] 

[Ifa  hill  brought  for  real  estate  seeks  discovery  of  proceedingr  in  the 
court  of  delegates,  defendant  may  demur,  for  they  relate  only  to  personal 
estate.     T.  1742,  2  Atkyns,  387.] 

[*439] 
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[If  a  W\  is  brought  for  an  injunction,  and  to  establish  a  right  which  is  for 
a  monopoly,  and  doubtful,  and  where  the  proceedings  would  be  long  and 
expensive,  the  court  will  alFow  a  demurrer;  for  that  plaintiff  should  have 
first  established  his  right  at  law.     T.  1742,  2  Atkyns,  391.] 

.  If  the  bill  demand  an  account  of  an  estate  from  an  executor,  upon  a  claus^ 
in  the  will  of  his  testator,  who  devises  a  moiety  of  the  estate,  which  iiis 
wife  and  executor  shall  have  at  his  death  to  the  plaintiff.     Chi  R^  31 « 

P3If  the  bill  demand  a  discovery  of  a  title  against  a  devisee,  where  the 
plamtiff  does  not  shew  a  title  in  himself.     R.  Ch.  R.  36. 

f  ff  the  lord  of  a  manor  brings  bill  for  recovery  of  a  fine,  suggesting  that  de« 
fendant  was  admitted  by  attorney,  but  denies  it,  and  for  arrears  of  quit-rentSi 
the  lands  out  of  which  they  issue  being  unknown,  and  defendant  demurs  as 
I  to  relief,  the  demurrer  is  good.     M.  1 732,  3  P.  W.  J  48.] 

[If  the  bill  docs  not  aver  defendant  to  the  assignee,  but  only  that  plaintiff 
is  so  informed,  defendant  may  demur.     M.  1 747,  1  Vesey,  56.] 

{\{\i\%  upon  a  collateral  covenant,  not  running  with  the  estate,  and  Whicli 
therefore  does  not  bind  assignees,  an  assignee  defendant  may  demur*  Ibid.] 

So,  if  tlie  plaintiff  demand  things  of  several  natures  against  several  de** 
fendants  in  the  same  bill,  if  the  defendants  deny  the  combination  charged  ; 
otherwise  not.     1  Ver.  416. 

And  they  ought  to  deny  combination,  without  more  ;  for  more  ovetrulea 
the  demurrer.     1  Ver.  4634 

[Yet  where  there  has  been  possession  of  a  fishery  for  a  long  time,  he  who 
claims  the  sole  right  may  bring  a  bill  to  be  quieted  in  possession,  tho>ugh  hd 
has  not  established  his  right  at  law,  and  it  is  not  good  cause  of  demufrei*^ 
that  defendants  have  distinct  rights,  for  on  an  issue  to  try  the  general  right^ 
tliey  may  take  advantage  of  them.     M.  1737,  1  Atkyns,  282.] 

So,  if  the  plaintiff  sues  before  cause  of  action  ;  as,  if  he  sues  an  executor 
for  a  discovery  of  assets  before  a  suit  commenced  against  him  ;  for  perhaps 
he  would  pay,  or  confess  assets.     Senib.  Hard.  1 15.] 

[it  is  good  cause  of  demurrer,  that  it  appears  by  the  bill  that  defjsndant 
has  been  in  uninterrupted  possession  for  34  years,  and  no  incapacity  pre« 
tended.     M.  1719,Bunb.  54.] 

[A  trustee  may  demur  as  well  as  the  ce^^eit^u^  trust,  and  the  cestuiqtie  trust 
is  entitled  to  have  the  privilege  maintained  by  th&  trustee.  T.  1739^  1 
i4tkyns,  450,] 

[If  discovery  is  sought,  whether  defendant  did  not  procure  subornation  of 
perjury,  and  whether  the  evidence  of  A^  did  not  influence  a  verdict,  defend- 
ant may  demur  to  both  as  one  question.     T.  1742,  2  Atkyns,  387.] 

[If  a  legacy  is  given  to  a  woman  provided  she  may  marry  with  consent, 
if  not,  given  over,  she  may  demur  to  a  bill  for  a  discovery  of  her  marriage* 
T.  1742.2  Atkyns,  392.] 

[If  a  portion  is  given  over,  on  marriage  Without  consent,  defendant  may 
demur  to  discovery  of  the  marriage  only,  though  discovery  of  tlie  consent  is 
nrH  prayed.     P.  1751,  2  Vescy,  265.] 

[But  if  a  man  by  his  will  gives  his  wife  the  whole  surplus  of  his  personal 
estate,  but  if  she  marry  again,  then  she  is  to  deliver  up  half  of  the  surplus  to 
his  brother  and  his  heirs,  and  he  shall  call  her  to  an  account  for  it ;  a  demur- 
rer  to  a  bill  for  a  discovery  of  her  marriage,  and  for  an  account,  shall  be  overs- 
rule  J.     T.   1745,  3  Atkyns,  260.] 

[On  a  quare  impedit  brought  against  the  ordinary,  he  filed  a  bill  for  a  disf 
fovery  whether  there  was  not  a  bond  for  resignation  given,  in  order  to  plead 
it  to  the  action  :  the  defendant  demurred,  1st,  that  the  discovery  would  aub- 
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ject  him  to  penalties  ;  2dly,  that  it  was  immaterial.  To  the  first  objection 
it  waB  answered,  that  the  bond  was  legal ;  to  the  second,  that  the  plaintiff 
tad  aright  to  the  discovery,  and  its  [*]materiahty  must  be  debated  in  anoth- 
er place :  and  the  demurrer  was  over-ruled.  1  Brown.  Ch.  Rep.  96.  But 
qucsre  whether  a  demurrer  in  such  a  case  on  the  first  ground  would  not  now 
be, allowed  ?  for  though  in  this  case  bothC.  B.  and  B.  R.  held  the  bond  to 
be'  legal,  jet  the  judgment  was  reversed  on  a  writ  of  error  in  parliament. 
Ibid.  98.]  * 

[Demurrer  lies  to  a  bill  brought  to  discover  whether  there  is  such  a  per- 
son, or  where  he  is,  only  to  make  him  a  party.     T.  1742,  2  Atkyns,  394*]    ~ 
[If  a  bill  is  brought  to  discover  whether  defendant,  after  being  instituted, 
&c.  to  one  living,  was  not  instituted,  &c.  to  another,  he  may  demur.     H. 
1746,  3  Atkyns,  453.1 

But  it  is  no  cause  mr  a  demurrer,  that  the  plaintiff  suggests,  that  the  court- 
roll,  (by  which  the  defendant  claims  a  copyhold),  was  falsely  entered  by  the 
steward,  though  the  defendant  alleges,  that  the  homage  had  found  the  en- 
fry  to  be  true. 

That  the  bill  contains  scandalous  matter  ;  for  that  ought  to  be  referred  and 
expunged.     Semb.  1  Ver.  107. 

[If  an  officer  of  a  company  is  made  defendant  to  a  bill  against  the  compa- 
ny for  a  discovery,  though  an  officer  is  not  interested,  and  his  answer  cannot 
be  read  against  the  company,  and  he  may  be  examined  as  a  witness,  and 
plaintiff  can  have  no  decree  against  him  ;  yet  as  his  answer  may  tend  to  a 
discovery,  as  he  may  be  prosecuted  for  perjury,  and  company  cannot,  and  as 
his  answer  may  direct  plaintiff  to  draw  interrogatories,  he  shall  not  demur; 
but  shall  answer.  T.  1734,  3  P.  W.  311.  Vide  1  Brown.  Ch.  Rep.  469.] 
[If  a  bill  is  brought  for  the  recovery  of  a  curiosity  found  in  plaintiff  's 
manor,  and  sold  to  defendant  undefaccd  ;  defendant  cannot  demur,  though 
plaintiff  might  have  trover  for  the  value,  or  detinue  for  the  thing  itself.  M. 
1737,  3  P.  W.  390.] 

[It  is  not  good  cause  of  demurrer  to  a  bill  brought  for  an  account  of  per- 
sonal estate  that  there  is  a  suit  depending  in  the  spiritual  court  for  adminis- 
tration, for  they  have  no  way  of  securing  the  effects  in  the  mean-time.  H. 
1737,  2  Atkyns,  285.] 

[Demurrer  lies  not  to  a  bill  for  discovery  of  what  goods  defendant  bought 
of  plaintiff's  agent,  and  what  remains  unpaid,  and  for  payment  of  it.  T. 
1742,  2  Atkyns,  394.] 

[The  plaintiff  cannot  demur  to  an  answer,  though  it  draws  a  matter  into 
examination,  which  %ya8  settled  before  by  a  decree  ;  but  ought  to  move  for 
an  order  to  restrain  such  examination.     R.  Ca.  Ch.  56.} 

So,  the  defendant  cannot  demur,  if  he  is  in  contempt,  or  answers  by  com- 
mission. 

[A  defendant  cannot  demur  and  plead,  or  demur  and  answer  to  the  same 

?art  ofbill ;  for  the  plea  or  answer  over-rules  the  demuner.     M.  1730,  3 
•.  W^  79.] 

[So,  if  to  a  bill  for  an  account  of  rents  and  profits,  to  which   discovery  is 

incident,  the  demurrer,  as  to  so  much  as  seeks  an  account  from  a  certain 

time,  is  that  plaintiff  has  his  remedy  at  law  ;  and  the  plea  as  to  so  much   as 

seeks  an  account  before  filmg  supplemental  bill,  is  the  statute  of  limitations  ; 

the  demurrer  and  plea  shall  be  both  ovcr-ruled.     11.   1741,  2  Atlcyns,  i82.] 

[If  a  demurrer  is  over-ruled,  defendant  may  afterwards  insist  on  the  same 
thing  in  his  answer.     Ibid. 

[♦][The  court  will  not  determine  the  construction  of  a  will  on  demurrer^ 
ifthereisany  doubt,  but  will  over-rule  it  without  prejudice  to  defendant's 
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insisting  on  the  same  matters  by  answer;  but  if  on  the  face  of  the  bill  plain* 
tiff  has  no  title,  the  court  will  determine  on  demurrer^.  H.  1750,  2  Vesey, 
243.]  '  /> 

[A  demurrer  bad  in  part  is  void  for  the  whole.  T.  1739,  1  Atkyns, 
450.]  ^  ' 

[So,  if  a  trustee  in  an  usurious  bond  defendant  to  a  bill  for  discovery,  and 
to  perpetuate  testimony,  demurs  to  both,  it  is  bad  ;  had  it  been  only  to  the 
discovery,  goodj.     Ibid.] 

[A  demurrer  for  want  of  jurisdiction  is  informal  and  improper,  defendant 
should  plead  to  the  jurisdiction.     M.  1738,  1  Atkyns,  543.] 

[Length  of  time  is  not  proper  matter  for  a  demurrer,  but  for  a  plea.  M. 
1740,  2  Vesey,  109.] 

[If  defendant  answers  to  part  of  the  discovery,  he  cannot  demur  to. other 
part.     H.  1740,  2  Atkyns,  157.] 

[Bu^defendant  may  answer  to  the  discovery,  and  demur  to  the  relief. 
JbidJ 

fine  court  cannot  let  a  demurrer  stand  for  an  answer.  Anon.  T.  1747, 
3  Atkyns,  530.] 

[If  the  bill  charges,  that  by  producing  a  deed  under  which  defendant 
claims,  it  will  appear  it  was  made  by  a  tenant  for  life  only,  and  defendant 
does  not  plead,  he  is  a  purchaser,  but  demurs  to  the  whole,  it  is  not  good. 
T.  1747,  I  Vesey,  37.] 

[Defendant  cannot  demur  to  a  bill  fdr  partition  of  tithes,  for  this  court 
can  divide  them.     T.   1750, 1  Vesey,' 494.] 

[No  benefit  of  exception  can  bo  saved  on  a  demurrer.  M.  1740,  2  Ve* 
sey,  1 09.] 

[The  particulars  which  are  demurred  (or  pleaded)  to,  must  be  distinguish- 
ed ;  it  is  not  enough  to  say,  as  to  so  much  of  the  bill  as  is  not  after  answer*^ 
ed,  &c.     T.  1752,  2  Vesey,  450.] 

\  A  demurrer  to  a  bill,  charging  that  the  defendants  claimed  land  bv  con- 
veyances from  persons  out  of  possessioQ,  and  praying  discovery  of  that  fact,  is 
bad  ;  unless  it  appears,  that  the  defendants  had  knowledge  of  the  vendors 
being  out  of  possession.  Le  Roy  r.  Veeder,  1  Johns.  Cas.  417.  Le  Roy 
V.  Servis,  1  Caines'  Cas.  iii.     S.  C.  2  Caines'  Cas.  in  Error,  175. 

A  general  demurrer  to  a  bill,  for  .want  of  equity,  or  because  the  complain* 
9nt  has  adequate  remedy  at  law,  is  bad,  unless  the  case  is.  such  that  no  dis- 
covery or  proof  can  possibly  make  it  a  subject  of  equitable  jurisdiction.     Le^ 
Roy  r.  Veeder,  1  Johns.  Cas.  417.     Laight  v.  Morgan,  1  Johns.   Cas.  429» 
S,  P.     Le  Roy  v.  Servis,  2  Caincs'  Cas.  in  Error,  175. 

Where  a  bill  is  good  in  part,  and  bad  in  part,  the  whole  bill  will  not  be 
dismissed  on  general  demurrer ; — ^the  defendant  should  answer  to  the  part 
which  is  good,  and  demur  to  the  rest.  Laight  v.  Morgan,  1  Johns.  Cas. 
429.     S.  C.  2  Caines'  Cas.  in  Error,  344. 

It  seems,  that  if  a  demurrer  is  bad  in  part,  it  is  bad  m  toio.  Verplank  r» 
Caines,  1  Johns.  Ch.  Rep.  57.  | 

(H  2.)  How  put  into  court,  &c. 

A  demurrer  may  be  put  into  cburt  upon  a  general  dedimus. 

Or,  under  the  hand  of  counsel  only,  without  commission,  or  in  person. 
Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  96.  r  4.  • 

[Defendant  may  demur  at  the  bar  ore  tenus  (though  he  has  before  put  m 
^  demurrer  which  is  over-ruled);  and  in  that  case  it  shall  be  without  costs 
on  either  side.     T.  1735,  3  P.  W.  369.] 
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But  after  an  attachment  with  proclamation,  it  shall  not  be  received  with- 
out leave  of  the  court,  upon  motion  and  satisfaction  for  the  delay.  Ord. 
per  Cla.     Rules  and  Orders  of  Chancery,  99* 

Nor,  after  motion  for  time  to  answer. 

Yet,  all  contempts  being  pardoned  by  a  general  pardon,  a  demurrer  was 
allowed  aflter  proclamation  returnc4*     Ca«  Ch.  236. 

A  demurrer  ought  to  shew  the  causes  for  which  it  is  demurred.  Ord. 
per  Cla.  Rules  and  orders  of  Chancery,  97. 
>  Yet,  a  bill  may  be  dismissed,  at  the  hearing,  for  causes  not  shewn  upon 
the  demurrer,  upon  payment  of  costs  for  the  causes  over-ruled.  Vide  1 
Ver.  78.  Vide  Pract.  Reg.  in  Chan.  133.  Vide  Rules  and  Orders  of 
Chancery,  97. 

[*]Otherwise,  if  the  defendant  had  not  demurred,  but  only  pleaded, 
Vide  1  Ver.  78,  79. 

There  cannot  be  a  demurrer  to  a  subpoena  in  the  nature  of  a  scire  facias  ; 
for  a  subpcena  is  no  record.     Ca.  Ch.  50. 

Npr,  to  an  answer  which  would  cause  a  re-examination  of  matters  before 
settled.     Ca.  Ch.  56. 

The  plaintiff,  wilhin  eight  days  after  a  demurrer,  may  amend  his  bill,  npon 
payment  of  20.9.  to  the  defendant's  clerk.     Vide  Pract.  Reg.  in  Chan.  133. 

Or,  he  may  dismiss  his  bill  upon  payment  of  40^.  without  motion  ;  which 
will  be  no  impediment  to  a  new  bill.     Ibid. 

So,  by  order  in  the  exchequer,  if  the  plaintiff,  within  two  days  before  the 
time  fixed  for  hearing,  gives  notice  to  the  defendant  that  he  admits  the  de- 
murrer, and  pay^  ^Qs.  costs,  the  defendant  ought  not  to  have  it  heard.  Vide 
Rules  and  Orders  in  Exchequer,  5.  Rule  11. 

So,  if  the  plaintiff,  in  such  time,  gives  notice  that  he  will  reply  to  the  plea, 
Jie  may  reply  within  a  week  without  costs  ;  otherwise  the  defendant  shall  be 
dismissed  with  30s.  costs.     Ibid. 

If  the  plaintiff  inchaucery  does  notamend  or  dismiss  hisbill,  the  defendant 

shaH  enter  his  demurrer  with  the  register,  to  be  argued  in  court  within  eight 

days  after  the  filing,  otherwise  it  wiH  be  disallowed  ex  cursu,  as  for  delay, 

and  the  plaintiff  shall  have  a  subpcena  for  another  answer,  and  405.  cost's. 

Vide  Rules  and  Orders  of  Chancery,  97,     Vide  Pract.  Reg.  in  Chan.  134. 

After  such  a  disallowance,  it  shall  not  be  argued  without  motion  and  leave 
pf  the  court.     Vide  Rules  and  Orders  of  Chancery,  97. 

If  upon  debate  the  demurrer  be  allowed,   the  bill  shall  be  dismissed  with 

?P.®i^*o  i  ^^  ^'■^^-  ^^S-  in  Chan.  133,  4.  So,  by  order  in  the  exchequer. 
Vide  Rules  and  Orders  in  Exchequer,  4,  5.     Rule  9. 

But  there  shall  be  no  costs,  if  the  demurrer  comes  in  upon  a  dedimus. 
Ord.  Per  Cla.  Vide  Rules  and  Orders  of  Chancery,  96.  1  Ver.  282, 
Vide  Pract.  Reg.  in  Chan.  134. 

If  a  demurrer  or  plea  be  allowed  to  part,  the  plaintiff  shall  pay  30s.  costs. 

If  a  dern.irrer  be  over-ruled,  the  defendant  shall  pay  five  marks  for  costs. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancerv,  96.  Vide  Pract.  Re*',  in 
Chan.  133.  "  o 

So,  if  it  be  over-ruled  for  the  causes  alleged,  though  the  bill  be  dismissed 
for  another  cause.     Ibid.  =>  » 

*k^c  *^  order  in  the  exchequer,  if  it  be  oveKrulcd,  or  not  set  down  before 
the  Saturday  sev'night  after  it  is  put  in,  the  defendant  shall  pay  40^.  and  re- 
4T  rS^         '"  '"  commission.     Vide  Rules  and  Orders  in  Exchequer, 
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ordemnrrer,  answers  and  gives  notice  thereof  to  the  plaintiff  ^s  attorney,  he 
shall  pay  only  20«*  costs.  Vide  Rules  and  Orders  in  Exchequer,  5. 
Rule  9. 

If  the  demurrer  be  long  and  frivolous,  the  court  orders  the  defendant  to 
paj  5/.  for  costs,  and  that  no  pleading  be  afterwards  received  under  the 
band  of  the  same  counsel. 

If  the  demurrer  be  for  want  of  title,  and  the  defendant  answers  to  several 
parts  of  the  bill,  he  thereby  overrules  his  demurrer.     Semb.  1  Ver.  90. 

[*]lf  the  demurrer  be  for  want  of  parties,  where  the  bill  is  for  a  discovery 
of  other  parties  concerned  in  interest,  it  will  be  over-ruled.     1  Ver.  95. 

(1)  PLEA. 
(II.)  What  is  a  good  plea,  and  what  not. 

[The  defence  proper  for  a  plea  must  be  such  as  reduces  the  cause  to  a 
particular  point,  and  thence  creates  a  bar  to  the  suit,  for  not  every  good  de- 
fence in  equity  is  likewise  good  as  plea.     1  Atkyns,  54.J 

The  defendants  may  plead  to  the  bill ; 

To  the  jurisdiction  of  the  court ;  as,  that  the  parties  dwell  within  a  coun- 
ty palatine,  and  the  suit  is  for  land  there,  or  matters  local.  Semb.  Ca.  Ch. 
41.    Vide  Franchises,  (D  9.) 

But  when  only  one  party  dwells  there,  or  it  be  for  a  thing  personal,  it 
is  no  plea.     Ca.  Ch.  4 1 . 

So,  it  is  no  plea,  that  the  university  has  conusance  in  all  causes  in  law 
or  equity,  where  a  scholar  is  a  party  ;  for  that  does  not  extend  to  matters 
of  mere  equity.     R.  2  Vent.  362. 

[Pica  to  the  jurisdiction  of  chancery  (or  of  any  other  of  the  king's  supe  ri- 
OT  courts  of  genera]  jurisdiction)  must  shew  what  other  court  has  jurisdiction. 
H.  1748,  1  Yesey,202.] 

[A  plea  which  covers  too  much,  cannot  be  allowed  for  part ;  as,  a  plea 
to  the  jurisdiction,  where  plaintiff  has  a  right  to  a  discovery,  though  not  to 
relief.     Ibid.] 

[Or,  if  a  rectory  is  devised  to  a  college,  in  trust  to  present  the  senior  di- 
vine then  fellow,  defendant  cannot  plead  to  the  jurisdiction,  as  being  in 
the  visitor.      P.  1750,  1  Vesey,  462.1 

[But  if  an  information  is  brought  for  relief,  against  an  undqe  election  to  a 
fellowship  in  a  college,  defendant  may  plead  that  there  is  a  visitor  who  has 
the  sole  determination  of  such  matters.  H.  1747,  3  Atkyns,  662.  1  Vesey, 
78J 

To  the  disability  of  the  plaintiff;  as,  that  he  is  excommunicated;  and 
that  shall  be  shewn  under  the  seal  of  the  ordinary.  Vide  Pract.  Reg.inChant 
277,8. 

[That  plaintiiTis  an  alien  born,  and  an  alien  infidel,  not  of  the  christian 
faith,  is  not  a  good  plea  to  a  bill  for  a  personal  demand.  1737,  1  Atkyns, 
51.1 

[In  the  pica  of  an  alien,  defendant  must  aver  that  the  person  was  an  alien, 
or  it  is  no  bar.     T.  1 742,    2  Atkyns,  397.] 

[Plea  of  conviction  of  capital  offenpe,  must  be  judged  with  equal  strictness 
here,  as  if  at  common  law.  Ibid.] 

[Therefore,  that  A.  gave  B.  a  mortal  wound,  of  which,  &c.  without  say- 
ing in  what  part,  is  bad.     Ibid.] 

[Or,  if  it  says  he  was  tried  at  the  assises,  without  saying  the  person  who 
tnedhim  had  a  commission  of  oyer  and  terminer  it  is  bad.     Ibid.] 

[*444] 
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That  he  is  outlawed  in  another  cause  ;  and  the  outlawry  shall  be  shewn 
sub  pede  sigiilL     Vide  Pract.  Reg.  in  Chan.  276. 

But  outlawry  in  the  same  cause  for  which  relief  is  prayed,  is  no  plea,  but 
shalhbe  disallowed  of  course,  as  for  delay,  and  the  plaintiff  shall  pursue  bis 
process  for  other  answer,  and  five  marks  cost.  Ord.  per  Cla.  Rules  aod 
Orders  of  Chancery,  97.     Vide  Pract.  Reg.  in  Chan.  277. 

And  when  outlawry  in  another  cause  is  reversed,  the  plaintiff  upoQ 
[*]payment  of  205.  to  the  defendant  shall  take  a  subpoena  against  him  to 
answer  the  same  bill.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  98, 
Vide  Pract.  Reg.  in  Chan.  277. 

So,  by  order  in  the  exchequer,  if  a  plea  of  outlawry  be  admitted  or  allow- 
ed, and  the  outlawry  be  reversed,  the  plaintiff  paying  the  costs,  shall  take 
out  a  new  subpoena  to  answer  his  bill.  Vide  Rules  and  Orders  .in  Excheq- 
uer, 5.     Rule  10. 

If  one  defendant  pleads  outlawry  in  the  plaintiff,  it  is  good  only  for  him* 
self.    Ca.  Ch.  3. 

Outlawry  of  an  executor  is  no  plea  to  a  suit  as  executor.     1  Ver.  1S4, 

[Plea  for  want  of  parties,  is  in  bar  to  the  whole  bill,  discovery  and  relief* 
T.  1740,  2Atkyn8,  51.] 

[Plea  that  the  brll  is  only  against  representative  of  real,  and  not  of  per- 
sonal estate,  must  be  allowed,  though  suspected  only  for  delay.     Ibid.] 

[Unless  it  is  suggested  that  the  representation  is  contesting  in  the  ecclesi- 
astical court.     Ibid.] 

[It  is  a  good  plea  to  a  bill  for  discovery  of  assets,  that  the  administrator  is 
not  a  party,  though  he  is  acknowledged  fo  be  insolvent.  P.  1740,  2  At- 
kyns,  51. J 

[So,  a  defendant  may  plead  another  suit  depending  in  the  same,  or  ano- 
ther court  for  the  same  cause.  Ord.  per  Cla.  Rules  and  orders  of  Chan* 
eery,  98,  99.     Ca.  Ch.  24 1 .] 

[Plea  that  another  action  is  depending  in  another  court  for  the  same  thing, 
is  bad ;  for  plaintiff  need  not  make  his  election  till  defendant  has  answered. 
M.  1730,3  P.  W.  79.] 

[That  the  bill  is  for  the  same  matter  for  which  plaintiff  brought  another 
bill,  is  not  a  good  plea,  if  the  last  is  brought  in  a  different  right ;  as,  if  the  first 
is  an  executor  or  administrator,  the  second  as  administrator  de  bonis  non,  &c. 
of  intestate.     T.  1 740,  2  Atkyns,  44.] 

[To  support  a  plea  of  a  former  decree,  so  much  of  the  former  bill  and  an- 
swer must  be  set  forth,  as  to  shew  the  same  point  was  then  in  issue.  T. 
1743,  2  Atkyns,  603.] 

[A  decree  in  a  former  suit  for  the  same  matter,  cannot  be  pleaded  till  it  is 
inrolled.     Anon.  1754,  3  Atkyns,  809.] 

;But  it  may  be  insisted  on  by  way  of  answer.     T.  1754,  2  Ves.  577.] 
A  former  decree,  signed  and  inrolled,  in  which  plaintiff  was  an  infant,  is  a 
good  plea,  for  an  infant  plaintiff  is  bound  by  a  decree  as  one  of  age.  H.  1747, 
3  Atkyns,  GJ6.] 

Or,  another  bill  dismissed  for  the  same  cause.     Vide  1  Ver.  310. 
Though   the  decree  for  the   dismission  be  not  signed  or   inrolled.      1 
Ver.  310. 

[If  the  roprc«5cn<ative  of  a  co-admiuistrator  brings  a  bill  of  revivor  and 
supplemental  bill,  for  the  same  thing  that  the  two  administrators  had 
brought  one  for  before,  which,  upon  the  death  of  one,  the  other  ^ad  dismiss- 
ed, such  dismission  is  a  good  plea.     M.  1740,  2  Atkyns,  82.] 

[Plea  of  decree  of  foreclosure,  and  non-payment,  is  not  good,  if  there  has 
[*445J  1-^5  fa       » 
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been  do  final  order  to  foreclose,  whatever  length  of  time  has  elapsed ;  but 
it  may  be  a  good  defence.     T.  1752,  2  Ves.  450.] 

In  the  exchequer,  if  the  plaintiff  admits  this  plea  of  a  former  suit  depend- 
ing he  shall  pay  405.  If  it  is  allowed  on  the  hearing  by  the  court,  3/«  costs. 
Vide  Rules  and  Orders  in  the  Exchequer,  6.  Rule  1 3. 

[*j1f  there  be  another  suit  for  the  same  cause  at  common  law,  the  defen- 
dant may  move,  that  the  plaintiff  may  make  his  election  at  a  day  to  be  fixed 
by  the  court,  where  he  will  proceed. 

So,  the  defendant  may,  in  chancery,  plead  another  suit  dismissed  in  the 
exchequer  for  the  same  cause.     Vide  Ca.  Ch.  155,  6. 

Otherwise,  if  the  dismission  was  without  prejudice  in  law  or  equity.  R. 
Ca.  Ch.  156. 

[A  bill  dropt  for  want  of  prosecution,  cannot  be  pleaded  as  a  decree  of 
dismission  to  another  bill ;  nor  is  it  suflicient  that  the  court  implied  there 
was  no  title  when  they  dismissed  the  bill,  an  absolute  determination  of  the 
Court  that  pJaintiiThad  no  title,  must  be  shewn.  M.  1738,  1  Atkyns,  571.] 
fApIea  of  a  former  suit  ought  to  shew,  that  the  defendant  was  served  with 
process  or  appeared.     Abr.  Ca.  39.] 

But  to  a  bill  by  A.  against  B.  for  a  foreclosure,  a  former  bill  in  the  ex- 
chequer by  B.  for  redemption  is  no  plea.     1  Ver.  220. 

A  plea  of  former  suit  shall  be  witliout  oath  ;  for  it  ought  to  be  referred  to  " 
a  master  whether  there  be  such  a  suit.     1  Ver.  332. 

[A  plea  of  another  suit  depending  for  the  same  matter,  must  set  forth 
when  it  was  instituted.     M.  1747,  3  Atkyns,  587.] 

[If  a  creditor  who  has  come  in  and  proved  his  debt  before  the  master, 
under  a  decree  at  the  suit  of  another  creditor,  brings  a  new  bill,  the  former 
suit  is  a  good  pica.     T.  1747,  3  Atkyns,  557.] 

[If  there  is  a  decree  for  tithes,  and  the  account  is  depending  before  the 
master,  defendant  may  plead  this  suit  and  decree  to  a  new  bill  brought ; 
for  fche  account  in  this  court  is  taken  down  to  the  time  of  making  the  report. 
M.  1747,  3  Atkyns,  590.] 

f  If  an  executor  assents  to  a  special  legacy,  and  the  legatee  brings  trover, 
and  recovers  lai^e  damages ;  the  verdict  and  judgment  is  a  good  bar  to  a 
bill  by  executor  to  set  them  aside.     T.  1745,  3  Atkyns,  223.] 

[A  plea  of  a  foreign  sentence  in  a  commissary  court  in  France  (the 
hureau  dcs  actions)  is  bad.     H.  1744.  3  Atkyns,  215.] 

And  it  need  not  aver,  that  the  former  suit  is  depending ;  for  it  shall  be 
referred,  and  if  set  down  to  be  argued,  is  admitted*     I  Ver.  332. 

[If  parties  have  agreed  to  make  a  submission  to  an  award,  a  rule  of 
court,  and  to  be  restrained  from  bringing  a  bill  in  equity,  arbitrators  may 
plead  in  bar  the  award,  though  it  should  be  defective  in  point  of  law.  T. 
1742,  2  Atkyns,  395.] 

[If  a  bill  is  brought  against  an  arbitrator,  for  discovery  of  the  grounds  of 
bis  award,  he  may  plead  be  is  not  obliged  to  set  them  forth.  Anon.  T. 
1748,  3  Atkyns,  G44.J 

[An  award  (unless  there  is  collusion  of  gross  misbehaviour)  is  a  good  plea 
to  the  discovery  as  well  as  to  the  merits.     T.  1 747,  3  Atkyns,  529.] 

[If  a  plea  of  an  award  is  allowed  to  a  bill,  praying  a  general  account,  yet 
tlie  plaintilTis  not  precluded  at  the  hearing,  from  objecting  to  the  award  for 
fraud  or  partiality  iu  the  arbitrators.     M.  1742,  2  Atkyns,  501.] 

[If  one  partner  brings  bill  for  discovery  and  relief  against  another,  who 
pleads  that  by  their  articles  all  differences  relating  to  their  partnership 
sliould  be  referred,  that  the  bill  relates  to  such  only,  that  they  have  not  been 
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submitted,  nor  has  plaintiiT  ofierecl,  though  defeudant  has  been  always 
ready,  &c.,  this  is  not  good,  for  there  should  have  been  a  clause  empower- 
ing arbitrators  to  examine  parties  and  witnesses  on  oath,  which  by  this  they 
cannot  do.     P.  1743,  2  Atkyns,  569.] 

r*]So,  a  defendant  shall  plead  the  statute  of  limitations.  Vide  Pract.  Reg. 
in  Chan.  279. 

[Where  defendant  has  been  in  possession  of  estate  pvr  auter  vie  for  30 
years,  the  statute  of  limitations  is  a  good  plea,  though  plaintiiT  had  not  the 
lease  in  his  possession,  and  the  defendant  sets  out  that  the  lease  had  been 
renewed.     P.  1734,  3  P.  W.  262.1 

[The  statute  of  limitations  is  a  good  plea  (but  not  a  good  demurrer)  to  a 
bill  to  redeem  after  the  mortgagee  has  been  in  possession,  many  (as  30) 
years.     T.  1745,  3  Atkyns,  225;     Vid.  2  Ves.  iun.  83.] 

[Intestate  dies  abroad,  leaving  infant  son  ;  administration  is  granted  dur- 
ing the  minority  to  A.  who  does  not  sue,  the  son  administrator  dc  bonis  notij 
within  six  years  of  coming  of  age,  sues,  yet  the  statute  of  hmitations  may  be 
pleaded  against  him.     T.  1734,  3  P.  W.  309.] 

[A  corporation  may  plead  the  statute  of  limitations,  as  well  as  private 
persons.     Ibid.] 

[The  statute  of  limitations  may  be  pleaded,  though  an  original  has  been 
filed,  if  there  have  been  no  proceedings  on  it  for  six  years.  T.  1742,  2  At- 
kyns, 395.] 

[To  a  note  to  pay  an  annuity,  or  a  sum  three  years  after  date,  or  a  sum 
by  instalments,  the  plea  must  not  be,  did  not  promise,  but  that  the  cause  o  f 
action  did  not  accrue  within  six  years.     Anon.  H.  1743,  3  Atkyns,  70.]] 

[Plena rty  for  six  months  is  a  good  plea  to  a  bill,  praying  that  defendant 
who  was  presented  by  a  trustee  in  breach  of  tnist,  may  be  compelled  to  re- 
sign.    H.  1746,  3  Atkyns,  453. 

[The  statute  of  limitations  is  no  plea  where  the  bill  charges  fraud,  but  it 
should  charge  that  the  fraud  was  discovered  within  six  years  before  bring- 
ing the  bill.     M.  1732,  3  P.  W.  143.] 

The  statute  of  limitations  cannot  be  pleaded  to  the  discovery  when  the 
debt  was  due,  though  it  may  be  to  the  debt  itself.     T.  1740,  2  Atkyns,  51  • 

[|A  fine  and  non-claim  is  not  a  good  bar  to  a  plaiutiflPs  title,  if  a  suit  has 
been  pending  in  this  court,  in  a  case  where  there  is  proper  matter  of  equitj. 
T.  1 742,  2  Atkyns,  387.] 

[If  a  man  enters  upon  an  estate  on  the  footing  of  a  trustee,  and  performs 
the  trusts,  but  never  makes  any  declaration  of  it,  and  then  levies  a  fine,  a 
pica  of  this  fine  and  non-claim  shall  not  be  allowed  to  bar  a  remainder-man. 
T.  1747,  3  Atkyns,  560.J 

[The  statute  of  limitations  cannot  be  pleaded  to  a  bill  for  discovery  of  a 
title,  and  chaining  fraud,  but  defendant  must  answer  to'the  fraud.  T.  1747, 
3  Atkyns,  558.] 

[So,  the  defendant  may  plead]  the  privilege  of  the  university   to  have 
conusance  of  pleas.     Ca.  Ch.  237.     Vide  2  Vent.  362. 
•   That  the  bill  requires  an  answer  to  a  matter,  which  subjects  tiie  defen- 
dant to  a  penalty,  or  accuses  him  of  a  crime.     1  Ver.  109. 

[If  a  discovery  is  prayed  of  a  contract  to  purchase  an  estate  devised  to 
the  vendor,  against  whom  there  has  been  a  verdict,  and  a  receiver  put  in 
possession  by  chancery,  to  both  which  this  contract  was  subsequent,  it  is 
within  St.  32  H.  8.  c.  9.  against  selling  pretended  tilles,'which  statute  defen- 
dant may  plead.     T.  1735,  3  P.  W.  375.] 

If  a  bill  is  brought  for  relief  against  a  policy  of  insurance,  suggesting  tfao 

'  447] 


[! 


Pted.  4dft 

ship  was  fraudulently  losi,  and  that  she  had  only  wool  on  hoard,  and  interrow 
gating  what  goods  were  on  board,  defendant  may  plead  the  [*]statutes  mak^ 
ing  exportation  of  wool  penal  ;  but  if  any  other  kind  of  goods  are  mentioned 
in  the  charging  part,  defendant  must  give  some  answer  to  that.  H.  1737,  1 
Atkyns,  52.] 

[If  a  plea  of  the  statute  of  frauds,  as  to  a  discovery,  is  coupled  wiA  «i 
answer  admitting  the  facts,  the  plea  must  be  over-ruled.  H.  1740,  3At« 
kyns,  155.] 

So,  if  the  bill  be  for  a  redemption,  upon  n  suggestion  that  A.  conveyed  to 
the  father  of  t)ie  defendant  in  mortgage,  who  agreed  to  make  a  defeasance  \ 
a  plea  that  the  land  was  settled  in  mafridge  on  Uie  defendant,  fer  a  consider 
ration  paid,  without  notice  of  such  agreement,  is  good.     R,  Ch.  R.  9. 

rif  to  a  bill  by  a  creditor  under  a  will,  for  sale  of  lands  for  .payment  of* 
debts,  for  discovery  of  title  of  lands  in  widow's  possession,  she  pleads  a  deed 
of  settlement  and  jointure,  and  offers  to  discover  if  plaintiff  will  c<mfirm,  it 
IS  bad,  unless  she  set  forth  the  particular  lands,  aiid  the  date  of  the  deed« 
H.  1 735,  1  Atkyns,  52.] 

So,  a  defendant  shall  plead  to  a  bill  for  discovery  of  a  title,  that  he  is  a 
purchaser  for  a  valuable  consideration.  Without  notice  of  the  plamtiff'll 
incumbrance.     2  Vent.  361.     Vide  post,  (4  1  3,  4.) 

And  need  not  shew  for  what  consideration.  R«  Ca.  Ch.  34.  R.  Uaid* 
510. 

[A  valuable  consideration  set  forth  by  defendant,  protects  him  fromgiviag 
an  answer  to  a  title  set  up  by  plaintiff;  but  plea  of  bare  title,  without  sieltiBg 
forth  a  consideration,  will  not.     II.  1741.     2  Atkyns,  240«] 

So,  it  need  not  mention  the  time  of  the  purchase.     R.  Hard.  51 0^ 

But  if  the  plea  does  not  add,  that  he  was  a  purchaser  without  noti^e^  it  if 
bad.     R.  2  Vent.  361.     Semb.  1  Ver.  179. 

[In  a  plea  of  a  purchase,  if  defendant  say  he  had  no  notice  at  the  time  of 
the  purchase,  he  need  not  say  he  had  it  not  at  any  time  before.  H«  178^, 
3  P.  W.  243.] 

And  without  notice  at  the  time  of  the  purchase,  is  not  sufficient  without 
leaving,  that  he  had  no  notice  when  the  conveyance  was  executed*  R.  Ca« 
Ch.  34. 

[If  a  purchase  for  valuable  consideration  without  notice  is  pleaded  to  a 
bill,  which  charges  particular  and  special  notice,  a  general  denial  of  notic« 
is  not  sufficient ;  it  must  deny  as  specially,  or  it  will  be  bad.  M.  1754,  3 
Atkyns,  815.] 

[If  to  a  bill  for  possession,  defendant  pleads  purchase  for  valuable  coBsi- 
deration,  and  that  the  money  is  paid,  or  bona  fide  secured  to  be  paid,  and  it 
U  Id  fact  only  secured  ;  the  plea  shall  be  over-ruled,  for  he  has  now  aotice 
of  plaintiff^s  title.     H.  1745,  3  Atkyns,  304.] 

And  notice  shall  be  by  way  of  answer,  not  by  plea.     R.  2  Ca.  Ch.  16K 

[If  defendant  in  plea  of  purchase  for  valuable  consideration  omits  to  deny 
notice,  and  plaintiff  replies,  defendant  need  only  prove  his  plea,  for  plain- 
tiff might  have  set  it  down  to  be  argued.     H.  1730,  3  P.  W.  91 .1 

[ln*pleading  a  purcliase  of  mortgage,  the  defendant  must  shew  that  the 
vendor  or  mortgagor  pretended  to  be  seised  in  fee.     P.  1734.  3  P.  W.  280.] 

[On  a  plea  of  a  purchase  for  a  valuable  consideration  without  notice  of 
plaintiff^s  title,  it  i«  sufficient  to  aver,  that  the  person  who  conveyed  was 
seised,  or  pretended  to  be  seised,  when  he  executed  the  purchase  [*  jdeeds  ; 
but  where  fine  and  non-claim  is  the  bar,  the  averment  must  be  that  he  was 
actuallv  seised  ;  scieed  ul  dt  libero  tenementois  sufficient.  2  AtkjTis,  630.] 
Vol.  II.  54  C*448]  [•449] 
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.  So,  if  a  defendant  pleads  a  settlement  after  marriage,  pursuant  to  an 
agreement  before,  the  plea  ought  to  shew  what  the  agreement  was.  .  1 

Ver.  139. 

If  the  defendant  pleads  that  he  is  a  purchaser  6ona^<{e  without  notice, 
and  denies  the  fraud  alleged  in  the  bill,  it  is  not  good,  unless  he  answers  to 
the  fraud.     1  Ver.  1 85. 

If  he  does  not  shew  the  vendor  seised  and  possessed,  it  is  bad.  1  Ver. 
246. 

If  he  pleads  it  to  more  than  was  settled  for  what  is  then  due,  it  will  be 
bad.     VideCh.  R.  143. 

[If  under  one  roof  there  was  formerly  a  fulling-mill  and  a  corn-mill,  which 
paid  a  modus  of  6s.  Qd.,  and  the  fdling  wheels  are  taken  away,  and  two 
'corn-mills  are  put  in  its  place,  and  a  bill  is  brought  for  tithe  of  ttiree  mills, 
and  the  modus  i&  pleaded  for  the  one  mill,  it  is  bad  in  form  and  in  substance. 
SAtkyns,  17.1 

So,  to  a  bilf  by  an  executor,  for  an  account  of  the  profits  of  an  estate  ptir 
auter  vie,  the  defendant  may  plead,  that  the  testator  permitted  him  to  take 
the  profits  for  a  debt  upon  which  he  entered,  and  the  testator  being  dead, 
has  title  as  occupant.     R.  2  Vent.  364. 

So,  to  a  biU  for  a  discorery,  the  defendant  shall  plead,  that  what  he  knew 
#as  dnly  as  counsel,  arbitrator,  &c.     R.  Ca.  Ch.  277. 

So,  the  defendant  may  plead,  that  he  being  a  mortgagee,  upon  hearing  of 
prior  incumbrances,  purchased  an  estate  prior  to  the  plaintiff's,  with  an  ofier 
to  assign,  on  payment  of  the  money  due  upon  botb«  R.  Ca.  Ch.  150. 
Vide  post,  (4  A  10.) 

So,  if  a  mortgagee  takes  a  prior  estate  in  fee,  be  shall  not  be  obliged  to 
make  discovery.     D.  Hard.  1 73. 

Otherwise,  where  he  purchases  other  incumbrances.     R.  Hard.  1 72» 

So,  for  a  defendant  to  a  bill  for  discovery  of  the  goods  of  a  bankrupt,  it 
diall  be  a  good  plea,  that  he  purchased  them  h<majide  for  a  valuable  const- 
deration,  before  a  commission,^  and  before  notice  of  the  bankruptcy.  R.  1 
Ver.  27. 

[[Plea  of  a  stated  account  must  ahew  it  was  in  writing,  and  what  the  bab- 
iance  was.     2  Atkyns,  397.] 

[A  plea  of  a  stated  account,  as  to  all  matters  berein-before  accounted  Cor^ 
16  bad ;  it  should  aver,  that  it  is  just  and  true  to  the  best  of  defendant's 
knowledge  and  belief.     3  Atkyns,  70.1 

[If  a  bill  impeaches  an  account,  and  charges  that  plaintiff  has  no  counter- 
part of  it,  defendant,  if  he  pleads  a  stated  account,  must  annex  a  copy  of  it. 
3  Atkyns,  303.3 

But  to  a  bill  to  be  relieved  from  a  bond  for  the  balance  of  an  account,  a 
plea,  that  the  account  was  stated  with  his  testator,  and  the  vouchers  deli- 
vered up,  and  a  bond  given  for  the  balance,  was  over-ruled.  Ca.  Ch.  262. 
Vide  post,  (2  A  3.) 

Bill  for  an  injunction  to  an  action  for  waste,  because  the  waste  alleged 
was  an  improvement;  plea  of  the  statute  of  Gloucester,  which  allows  an  ac- 
tion for  waste  against  the  fessee,  was  over-ruled.    Ch.  R.  1 35. 

Bill  for  money  scfcured  by  mortgage,  and  also  by  bond;  plea,  that  the 
plainfiff^  in  an  action  at  law  upon  the  same  bond,  was  nonsuited,  is  not  good. 
Vide  1  Ver.  77,  8.  . 

[♦]Bill  for  relief  against  a  policy,  to  pay  without  abatement,  if  A.  died 
before  M. ;  plea,  that  A.  did  die  before,  over-ruled.     R.  2  Ver.  10. 

Bill  to  be  relieved  against  a  verdict  at  law ;  plea  of  the  verdict  and  judg- 
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ment,  and  that  the  matter  is  conusable  at  law,  and  the  plaintiff  did  there  in- 
sist upon  it,  over-raled.     R.  2  Ver.  146.  155. 

!'1f  a  bill  is  brought  to  set  aside  a  will  for  fraud,  and  for  a  receiver,  and 
endant  pleads  that  the  will  was  dulj  executed,  and  ought  to  prevail  till 
found  otherwise  at  law,  ariH  therefore  no  receiver  should  be  appointed  till 
then,  the  plea  is  good  as  to  the  first  part,  but  not  as  to  the  latter*  3  At* 
kyns,  17.] 

Bill  for  an  account  of  goods  sold  by  the  sheriff  upon  an  execution  at  an 
under-value  ;  plea,  that  they  were  offered  to  the  plaintiff  at  the  same  value, 
is  good.     R.  Ch.  R.  1 11 . 

[^If  a  bill  is  brought  against  administrator  for  a  distribution,  it  is  not  a  good 
plea  that  he  is  not  obliged  to  it  within  the  year ;  but  it  shall  stand  for  an* 
swer  with  liberty  to  except.     Bunb.  64.] 

f  If  the  plea  is  to  discovery  and  relief,  when  the  bill  prajs  only  a  discove- 
ry, it  is  bad.     Bunb.  70.] 

£A  plea  may  be  bad  in  part,  yet  not  bad  in  the  whole.     1  Atkyns,  52.] 

f  A  bill,  so  far  as  not  contradicted  by  the  plea,  must  be  taken  to  be  tru^« 
2  Atkyns,  51.] 

Qlf  a  bill  is  brought  for  payment  of  a  note  of  an  intestate,  charging  th&t 
administrator  promised  to  pay  as  soon  as  he  got  in  the  effects,  a  plea  that 
defendant  o^ade  no  promise  to  pay,  is  bad,  as  too  general ;  it  should  be,  no 
promise  to  pay  out  of  the  assets.     3  Atkyns,  70.] 

{[If  a  plea  is  to  the  relief  only,  and  is  directed  to  stand  for  an  answer,*  the 
words,  with  liberty  to  except,  must  be  added,  or  it  is  alloy^ing  it  a  good  an* 
swer*     3  Atkyns,  814.] 

[A  plea  containing  exception  of  matters  hereinafter  mentioned  is  bad* 
SVesey,  107.] 

[So,  to  a  bill  for  account  and  discovery,  a  plea  of  release,  farther  and 
other  than  in  the  plea  set  forth. .   Ibid.] 

[Unless  the  only  sums  mentioned  in  the  plea  are  also  mentioned  in  the 
release,  for  that  makes  it  the  same,  as  if  it  had  been  said,  farther  than  is  in 
the  release,   which  is  good  in  form.     Ibid.] 

[But  if  there  are  charges  of  account  made  up,  and  dealin  gs  which  require 
answer  and  discovery,  such  plea  of  release  is  bad  in  substan  ce  ;  for  if  allow- 
ed, plaintiff  could  not  except.     Ibid.] 

[if  defendant  does  not  prove  the  fact,  necessary  to  support  the  plea,  plain- 
tiff shall  not  lose  his  discovery,  but  the  court  will  order  examination  on  in- 
terrogatories to  supply  it.     2  Vesey,  243.^ 

{  A  plea  may  be  good  in  part  and  bad  m  part ;  and  where  it  is  more  ex- 
tensive than  the  subject  matter  to  which  it  relates,  it  may  be  ordered  to 
stand  as  to  so  much  of  the  bill  to  which  it  applies,  and  the  defendant  must 
answer  to  the  residue.     French  r.  Shotwell,  20  Johns.  Rep.  668.  } 

(I  2.)  How  put  into  court,  &c, 

A  plea  may  be  put  m  upon  a  general  dedimus. 

Or,  under  the  hand  of  counsel  only,  if  it  be  to  the  jurisdiction,  or  to  th« 
disability  of  the  plaintiff.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  96. 

The  plea  shall  be  put  in  upon  oath  of  the  defendant.     2  Ca.  Ch.  208. 

But  if  the  matter  of  the  plea  appears  upon  record,  it  is  not  necessary; 
qnd  therefore  a  plea  of  outlawry  shall  be  without  oath*  Ca*  Ch.  237*  Vide 
Pract.  Reg.  in  Chan.  274* 

After  an  attachment  with  proclamation,  no  plea  shall  be  received  [*]with- 
out  an  order  of  court.  Ord.  per*  Cla*  Rules  and  Orders  of  Chancery,  99» 
Vide  Pract.  Reg.  in  Chan.  274,  5, 

^  [M^l] 
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Privilege  of  ibe  university  to  have  conusance  of  pleas  sliall  be  pleaded 
without  oath.     Ca.  Ch.  237. 

S09  a  plea  must  be  averred ;  otherwise  it  will  be  over-ruled  in  the  ex- 
chequer.    Hard.  IGO. 

So,  a  dilatory  plea  shall  not  be  allowed,  where  the  defendant  is  in  con- 
tempt, or  answers  by  commission. 

So,  a  defendant  who  pleads  ought  to  answer  to  a  fact,  not  covered  by  the 
plea,  or  which  supports  bis  plea.     Eq.  Ca.  185. 

[If  at  hearing  the  cause,  defendant  has  not  supported  his  plea  by  his  an- 
swer, plaintiff  may  counterprove  by  reading  the  answer,  and  so  overturn 
the  plea  :  so,  at  the  time  of  arguing  the  plea,  plaintiff  may  counterprove  by 
reading  the  answer  to  shew  defendant  has  not  sufficiently  supported  bis 
plea.     3  Atkyns,  303.] 

All  pleas  to  the  jurisdiction,  or  upon  the  substance  of  the  bill,  shall  be 
determined  in  court.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  97. 
Vide  Pract.  Reg.  in  Chan.  282. 

A  plea  to  the  jurisdiction,  or  founded  upon  the  substance  of  the  bill,  shall 
t>e  entered  by  the  defendant  with  the  register,  within  eight  days,  to  be  argu- 
ed,    Ord.  per  Cla.     Rule8.and  Orders  of  Chancery,  97. 

A  plea  to  the  disability,  the  plaintiff  within  eight  days  after  filing  shall 
enter  with  the  register  to  be  argued,  if  he  thinks  it  proper  ;  and  if  he  does 
not  do  it,  the  defendant  of  course  shall  take  out  process  for  five  marks  costs, 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  98,  Vide  Pract.  Reg.  in 
Chan.  277, 

A  plea  of  another  suit  depending,  shall  be  referred  to  a  master ;  $md  if  the 
plaintiff  does  not  procure  his  report  within  one  month,  his  bill  shall  be  dis- 
missed with  seven  nobles  for  costs.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  98.     Vide  Pract.  Reg.  in  Chan.  281. 

If  the  report  be  against  the  plaintiff,  he  shall  pay  five  pounds  for  costs. 
Ibidf 

If  a  plea  be  allowed  upon  the  arguing,  the  ordinary  costs  against  the  plain- 
tiff are  five  marks.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chance- 
ry, 98. 

But  if  the  plea  comes  in  upon  a  dedimus,  though  it  be  good,  the  defendant 
shall  not  have  costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  90. 
Vide  Pract.  Reg.  in  Chan.  1 34. 

If  the  defendant  does  not  procure  his  plea  to  the  jurisdiction,  or  upon  tbe 
substance  of  the  bill,  to  be  entered  with  the  register  within  eight  days,  it 
shall  be  disallowed  of  course,  as  for  delay  ;  and  the  plaintiff  shall  take  out 
process  for  other  answer,  and  40^.  costs.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  97, 

And  such  plea  shall  not  be  afterwards  debated  without  the  order  of  (he 
Court,  upon  motion.     Ibid. 

If  tlie  plea  be  over-ruled  upon  the  arguing,  the  defendant  shall  pay  five 
marks  costs.     Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  96. 

But  the  court  may  order,  that  the  defendant  shall  not  pay  costs.  Ca. 
Ch.  41. 

Or,  that  tlie  plea  be  over-ruled,  but  that  the  plaintiff  shall  not  proceed 
farther  than  answer,  without  leave  of  the  court.     Ca.  Ch.  262. 

Or,  that  the  defendants  do  answer,  and  their  plea  to  be  considered  at  the 
pearing  of  the  cause.     Ca.  Ch.  13. 

C*]So,  by  order  in  the  exchequer,  if  the  plea  or  demurrer  fcc  not  set  down 
^y  Ihe  ikfendantb^the  Saturday  se'nnight  after  it  is  put  in,  or  be  over-niled. 
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it  shall  be  disallowed,  and  the  defendant  shall  pay  40#«  costs,  and  after  his 
ansvrer  shall  rejoin  gratis^  and  join  in  comoiissioo.  Rules  and  Orders  ia 
Exchequer,  4.  Rule  9, 

If  a  plea  io  chancery  be  not  set  down,  but  the  plaintiflf  replies,  and  the  de- 
fendant joins  in  commission,  and  the  cause  is  heard,  the  plea  is  waived. 
Abr.  Ca.  41. 

If  the  plaintiff  does  not  set  down  the  plea,  nor  the  defendant,  but  the 
plaintiff  replies  to  it  generally,  he  admits  the  plea  good,  if  the  fact  be  true* 
1  Ver.  72.     WiJs,  82. 

If  the  plea  be  in  abatement,  and  disallowed,  there  shall  be  a  respondeas 
ouster,     1  Ver.  73. 

If  in  bar,  be  it  allowed  or  disallowed,  it  shall  be  peremptory.  1 
Ver.  73. 

Or,  there  may  be  an  order,  that  it  shall  stand  for  an  answer,  saving  just 
exceptions,  upon  which  the  plaintiff  shall  reply,  and  the  defendant  shall 
prove  the  fact  of  the  plea.     Vide  Prac.  Reg.  in  Chan.  283. 

[If  defendant  pleads  and  dies  before  plea  argued,  it  cannot  be  argued,  but 
his  representative  must  plead  de  novo.    C.  T.  T.  3.] 

(K)  ANSWER. 

(K  1.)  When  it  shall  be  fUed. 

If  the  defendant  does  not  demur  or  plead,  he  shall  answer  to  the  bill. 
[But  where  he  has  answered  all  the  circumstances  respecting  his  own  in- 
terest, he  shall  not  be  compelled  to  answer  the  further  circumstances  of  the 
bill.     2  Brown.  Ch.  Rep.  332.] 

If  the  plaintiff  give  a  rule  to  the  defendant  upon  the  day  after  costs  day  to 
make  answer,  the  defendant  shall  answer  within  seven  days  afterwards. 
Vide  Pract.  Reg.  in  Chan.  8. 

Otherwise  he  shall  have  time  to  answer  till  the  end  of  the  term.  Vide 
Prac.  Reg.  in  Chan.  9. 

And  if  the  subpana  was  returned  upon  the  last  return  in  term,  till  the  be* 
ginning  of  the  next  term.     Ibid. 

But  if  it  was  returned  at  any  other  return  than  the  last,  the  defendant 
shall  answer  within  seven  days,  though  there  be  not  so  many  within  the 
term,  for  the  chancery  is  always  open,  and  though  no  rule  be  given.  Ibid. 

So,  if  it  be  returned  on  a  day  certain,  though  it  be  the  last  day  in  the 
term. 

Or  if  it  be  returnable  immediate j  though  served  on  the  last  day  of  term. 
Yet  if  the  defendant  takes  out  a  commission,  for  the  taking  or  his  answer 
m  the  country,  as  he  may  of  course,  he  shall  have  time  till  the  day  after  the 
first  costs  day  in  the  next  term ;  or  in  Trinity  term,  till  the  day  after  the 
second  costs  day.     Vide  Pract.  Reg.  in  Chan.  10. 

So,  he  may  have  longer  time,   upon  motion  and  affidavit,  that  he  cannot 
answer  without  a  sight  of  writings,  which  are  twenty  miles  distant  in  the 
country.     Vide  Pract.  Reg.  in  Chan.  9. 
Or,  without  conference  with  others  concerned.     Ibid. 
[*]But  if  he  have  time  granted  him  to  answer,  when  he  is  in  contempt  ; 
tbe  process  for  contempt  proceeds  without  a  special  order.     1  Ver.  104. 

[Defendant  in  contempt  may  have  leave  to  plead,  answer,  and  demur. 
punb.  251.] 

[If  defendant  in  contempt  prays  time  to  answer,  he  shall  enter  his  appear- 
Jince.    Bunb,  290.J 
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Privilege  of  the  university  to  have  conusance  of  pleas  shall  be  pleaded 
without  oath.     Ca.  Ch.  237. 

So,  a  plea  must  be  averred ;  otherwise  it  will  be  over-ruled  in  the  ex- 
chequer.    Hard.  160. 

So,  a  dilatory  plea  shall  not  be  allowed,  where  the  defendant  is  in  con- 
tempt,  or  answers  by  commission. 

So,  a  defendant  who  pleads  ought  to  answer  to  a  fact,  not  covered  by  the 
plea,  or  which  supports  his  plea.     Eq.  Ca.  185. 

[If  at  hearing  the  cause,  defendant  has  not  supported  his  plea  by  his  an- 
swer, plaintiff  may  counterprovc  by  reading  the  answer,  and  so  overturn 
the  plea  :  so,  at  the  time  of  arguing  the  plea,  plaintiff  may  counterprove  by 
ireading  the  answer  to  shew  defendant  has  not  sufficiently  supported  his 
plea.     3  Atkyns,  303.] 

All  pleas  to  the  jurisdiction,  or  upon  the  substance  of  the  bill,  shall  be 
determined  in  court.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  97* 
Vide  Pract.  Reg.  in  Chan.  282. 

A  plea  to  the  jurisdiction,  or  founded  upon  the  substance  of  the  bill,  shall 
t>e  entered  by  the  defendant  with  the  register,  within  eight  days,  to  be  argu- 
ed,     Ord.  per  Cla.     Rule8.and  Orders  of  Chancery,  97. 

A  plea  to  the  disability,  the  plaintiff  within  eight  days  after  filing  shall 
enter  with  the  register  to  be  argued,  if  he  thinks  it  proper  ;  and  if  he  does 
not  do  it,  the  defendant  of  course  shall  take  out  process  for  five  marks  costs« 
Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  98,  Vide  Pract.  Reg.  in 
Chan,  277, 

A  plea  of  another  suit  depending,  shall  be  referred  to  a  master ;  ^d  if  the 
plaintiff  does  not  procure  his  report  within  one  month,  his  bill  shall  be  dis- 
missed with  seven  nobles  for  costs.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  98.     Vide  Pract.  Reg.  in  Chan.  281. 

If  the  report  be  against  the  plaintiff,  he  shall  pay  five  pounds  for  costs. 
Ibid. 

If  a  plea  be  allowed  upon  the  arguing,  the  ordinary  costs  against  the  plain- 
tiff are  five  marks.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chance* 
ry,  98. 

But  if  the  plea  comes  in  upon  a  dedimus,  though  it  be  good,  the  defendant 
shall  not  have  costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  90. 
Vide  Pract.  Reg.  in  Chan.  1 34. 

If  the  defendant  does  not  procure  his  plea  to  the  jurisdiction,  or  upon  the 
substance  of  the  bill,  to  be  entered  with  the  register  within  eight  days,  it 
shall  be  disallowed  of  course,  as  for  delay  ;  and  the  plaintiff  shall  take  out 
process  for  other  answer,  and  40^.  costs.  Ord.  per  Cla.  Rules  and  Orders  of 
Vhancery,  97, 

And  such  plea  shall  not  be  afterwards  debated  without  the  order  of  the 
Court,  upon  motion.     Ibid. 

If  tlie  plea  be  over-ruled  upon  the  arguing,  the  defendant  shall  pay  five 
inarks  costs.     Ord.  per  Cla.     Rules  and  Orders  of  Chancery,  96. 

But  the  court  may  order,  that  the  defendant  shall  not  pay  costs.  Ca. 
iL/h.  41, 

Or,  that  the  plea  be  over-ruled,  but  that  the  plaintiff  shall  not  proceed 
farther  than  answer,  without  leave  of  the  court,     Ca.  Ch.  262. 

Or,  that  the  defendants  do  answer,  and  their  plea  to  be  considered  at  the 
pearing  of  the  cause.     Ca.  Ch.  13. 

C*ISo,  by  order  in  the  exchequer,  if  the  plea  or  demurrer  tc  not  set  down 
|>y  the  defendant  by  the  Saturday  se'nnight  after  it  is  put  in,  or  be  ovcr-mled, 
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it  shall  be  disallowed,  and  the  defendant  shall  pay  40#.  costs,  and  after  his 
answer  shall  rejoin  gratis^  and  join  in  commission. .  Rules  and  Orders  ia 
Exchequer,  4.  Rule  9. 

If  a  plea  in  chancery  be  not  set  down,  but  the  plaintiff  replies,  and  the  de- 
fendant joins  in  commission,  and  the  cause  is  heard,  the  plea  is  waived. 
Ahr.  Ca.  41. 

If  the  plaintiff  does  not  set  down  the  plea,  nor  the  defendant,  but  the 
plaintiff  replies  to  it  generally,  he  admits  the  plea  good,  if  the  fact  be  true. 
1  Ver.  72.     Wils.  82. 

If  the  plea  be  in  abatement,  and  disallowed,  there  shall  be  a  rtspondeas 
ouster.     I  Ver.  73. 

If  in  bar,  be  it  allowed  or  disallowed,  it  shall  be  peremptory.  1 
Ver.  73. 

Or^  there  may  be  an  order,  that  it  shall  stand  for  an  answer,  saving  just 
exceptions,  upon  which  the  plaintiff  shall  reply,  and  the  defendant  shall 
prove  the  fact  of  the  plea.     Vide  Prac.  Reg.  in  Chan.  283. 

[l{  defendant  pleads  and  dies  before  plea  argued,  it  cannot  be  argued,  but 
his  representative  must  plead  de  novo.    C.  T.  T.  3.] 

(K)  ANSWER. 

(K  1.)  When  it  shaU  be  fUed. 

If  the  defendant  does  not  demur  or  plead,  he  shall  answer  to  the  bill* 

[But  where  he  has  answered  all  the  circumstances  respecting  his  own  in- 
terest, he  shall  not  be  compelled  to  answer  the  further  circumstances  of  the 
bill.     2  Brown.  Ch.  Rep.  332.] 

If  the  plaintiff  give  a  rule  to  the  defendant  upon  the  day  after  costs  day  to 
make  answer,  the  defendant  shall  answer  within  seven  days  afterwards^ 
Vide  Pract.  Reg.  in  Chan.  8. 

Otherwise  he  shall  have  time  to  answer  till  the  end  of  the  term.  Vide 
Prac.  Reg.  in  Chan.  9. 

And  if  the  subpana  was  returned  upon  the  last  return  in  term,  till  the  be* 
ginning  of  the  next  term.     Ibid. 

But  if  it  was  returned  at  any  other  return  than  the  last,  the  defendant 
shall  answer  within  seven  days,  though  there  he  not  so  many  within  the 
term,  for  the  chancery  is  always  open,  and  though  no  rule  be  given.  Ibid. 

So,  if  it  be  returned  on  a  day  certain,  though  it  be  the  last  day  in  the 
term. 

Or  if  it  be  returnable  immediate^  though  served  on  the  last  day  of  term. 

Yet  if  the  defendant  takes  out  a  commission,  for  the  taking  or  his  answer 
in  the  country,  as  he  may  of  course,  he  shall  have  time  till  the  day  after  the 
first  costs  day  in  the  next  term ;  or  in  Trinity  term,  till  the  day  after  the 
second  costs  day.     Vide  Pract.  R^,  in  Chan.  10. 

So,  he  may  have  longer  time,  upon  motion  and  affidavit,  that  he  cannot 
answer  without  a  sight  of  writings,  which  are  twenty  miles  distant  in  the 
country.     Vide  Pract.  Reg.  in  Chan.  9, 

Or,  without  conference  with  others  concerned.     Ibid. 

[*]But  if  he  have  time  granted  him  to  answer,  when  he  is  in  contempt  ; 
the  process  for  contempt  proceeds  without  a  special  order.     1  Ver.  104. 

[Defendant  in  contempt  may  have  leave  to  plead,  answer,  and  demur. 
3unb.  251.] 

[If  defendant  in  contempt  prays  time  to  answer,  he  shall  enter  his  appear- 
ance.    Bunb,  290.J 
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[[And  he  shall  be  deemed  in  contempt,  if  the  time  for  answering  be  out, 
though  no  attachment,  sealed.     Ibid.] 

By  order  in  the  exchequer,  every  defendant  shall  file  his  answer  in  eight 
days  after  appearance,  if  the  bill  was  filed  in  term,  or  within  two  days  after,  if 
he  does  not  pray  a  commission  (by  entry  under  his  appearance)  returnable 
the  next  term.     Vide  Rules  and  Orders  in  Exchequer,  3.    Rule  6. 

If  he  lives  fifteen  miles  distant  from  London,  and  the  appearance  be 
upon  the  first  return  of  Easter  or  Michaelmas  term,  the  commission  shall  be 
returned  before  the  end  of  the  term.     Ibid. 

[By  the  course  of  the  court,  a  plaintiff  in  a  cross  cause  cannot  have  an 
answer  till  he  has  himself  answered  the  original  bill.     2  Atk.  218.] 

Slf  plaintiff  in  original  cause  has  not  taken  out  process,  he  cannot  compel 
endant,  who  files  a  cross  bill,  to  answer  him  first.     Bunb.  134.] 

[If  after  an  answer  is  reported  insufficient,  defendant  files  cross  bill,  and 
plaintiff  amends,  and  obtains  orders  to  answer  amendments  when  exceptiona 
are  answered,  he  waives  his  priority  ;  for  the  pendency  of  the  suit,  as  ta 
the  amended  parts,  is  only  from  the  time  of  the  amendment.     3  Alk.  ^18.1 

[If  A.  files  bill  against  B.,  whose  plea  is  allowed  ;  and  B.  files  cross  biU 
against  A.  whose  answer  is  reported  insuflicient ;  A.  loses  his  priority  of 
suit,  and  shall  make  good  answer  to  B.  before  B.  answers  an  amended  bill 
of  A.  3  Atk.  724,] 

(K  2.)  How  it  shall  be  made. 

The  answer  ought  to  be  made  under  the  hand  of  counsel,  who  ought  first 
to  peruse  it.  Vide  Pract.  Reg.  in  Chan.  6.  Vide  Rules  and  Orders  of 
Chancery,  93. 

[By  a  general  order  27  April  1 748,  all  answers  shall  be  signed  by  the  par- 
ties swearing  them,  in  the  presence  of  the  master  or  of  the  commissioners 
taking  them.]       j  Vide  Rogers  v.  Cruger,  7  Johns.  Rep.  557.  } 

It  shall  be  succinct,  and  not  scandalous.  Vide  Pract.  Reg.  in  Chan.  6. 
Vide  Rules  and  Orders  of  Chancery,  93.  {  Vide  Methodist  Episcopal 
Church  V.  Jaques,  1  Johns.  Ch.  Rep.  65. 

Butwhcrda  discovery  would  tend  to  criminate  the  defendant,  or  where 
he  is  a  purchaser  for  a  valuable  consideration,  he  is  not  bound  to  answer* 
Ibid.     Vide  also,  Woods  v.  Moovell,  1  Johns.  Ch.  Rep.  103.  ] 

It  must  confess,  avoid,  deny,  or  traverse  all  the  material  parts  of  the  bill. 
Vide  Pract.  Reg.  in  Chan.  6. 

[If  a  bill  is  brought  for  discovery  only,  to  which  defendant  pleads  fine  and 
non-claim,  and  the  bill  is  amended,  praying  relief,  defendant  cannot  put  in 
a  complete  answer  over  again,  for  it  might  be  referred  for  impertinence, 
but  he  must  refer  to  the  former  answer ;  and  this  last  answer  is  to  be  con- 
sidered as  a  part  of  the  answer  to  the  original  bill.     3  Atk.  303.] 

It  must  be  direct,  as  to  the  act  of  the  defendant,  charged  to  be  done  with- 
in seven  years,  without  saying,  to  his  remembrance,  or  as  he  believes,  unless 
the  court,  upon  exception,  sees  cause  to  dispense  with  so  positive  [*]an  an- 
swer. Ord.  Per  Cla.  Rules  and  Orders  of  Chancery,  99.  Vide  Pract. 
Reg.  in  Chan.  7. 

Yet,  that  he  did  not  receive  more,  to  his  remembrance,  was  allowed.  I 
Ver.  470. 

It  must  be  without  evasion :  as,  the  receipt  of  100/.  &c.,  fihall  not  be  an- 
swered literally  ;  but  the  defendant  shall  say,  that  he  did  not  receive  any 
part,  or  that  he  received  so  much,  and  not  the  residue  ;  for  he  ought  to  tra- 
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verse  the  substance,  viz.  the  receipt.     Ord.  per  Cla.     Rales  and  Orders  of 
Chancery,  100.     Vide  Pract.  Reg.  in  Chan.  8. 

So,  if  a  fact  be  chai^d  with  divers  circumstances,  he  shall  answer  to  the 
fact  alleged ;  and  it  is  not  sufficient  to  deny  that  he  did  it,  with  such  circum- 
stances, which  is  a  negative  pregnant.  Ibid. 

Bill  to  make  a  settlement,  and  discover  incumbrances  upon  the  land  to 
be  settled ;  if  the  defendant  denies  the  agreement  to  make  a  settlement,  yet 
he  shall  answer  to  the  incumbrances  immediately,  without  answering  to  the 
incambrances  upon  interrogatories  after  it  is  determined,  whether  he  agreed 
or  not.     R.  2  Vent.  357. 

^Thou^  a  person  cannot  compel  another  to  set  forth  by  what  title,  nor 
under  whom  he  claims,  merely  because  his  lands  lie  next,  yet  where  the 
dispute  is  about  boundaries  or  unity  of  possession,  defendant  must  set  forth 
how  he  IS  entitled.     2  Atk.  1 1 2.] 

Bill  in  the  exchequer  for  tithes,  if  the  defendant  by  answer,  and  not  by 
plea,  insists  upon  a  discharge  by  a  modus,  he  ought  to  answer  to  the  quan- 
tities and  values,  and  what  lands  he  has,  and  it  shall  not  be  referred  to  an 
examination  by  interrogatories.     R.  Hard.  130. 

Qlf  the  answer  admits  plaintiff  entitled  to  all  tithes,  but  of  com  and  grain, 
the  court  will  decree  him  hay,  without  proving  he  ever  received  it.  fiunb^ 
327.] 

If  the  bill  be  against  husband  and  wife,  they  may  answer  severally.  2 
Ca.  Ch.  39.  173. 

But  the  answer  of  the  wife  is  nothing  worth,  if  the  husband  docs  not  an- 
swer.    2  Ca.  Ch.  1 73. 

And  if  the  answer  of  the  wife  confesses  that  which  the  husband  denies,  it 
shall  not  prejudice  the  husband.     2  Ca.  Ch.  39. 

[If  the  husband  is  run  away  since  appearance,  and  no  friend  will  be  guar- 
dian, the  wife  may  have  leave  to  answer  without.     Bunb.  167.1 

[A  husband  allowed  to  answer  without  his  wife,  because  sne  declared 
she  would  not  answer  with  him,  and  loved  the  plaihtifi  better.  Bunb. 
175.J 

[[If  a  husband  brings  a  bill  against  his  wife,  she  shall  answer  as  a  feme  sole, 
and  not  by  guardian.     3  Atkyns,  478.] 

If  a  bill  is  brought  against  a  Jew,  he  shall  be  sworn  upon  the  pentateuch 
in  the  presence  of  the  plaintiff's  clerk.     1  Ver.  263. 

A  defendant  being  surprised  in  his  answer,  before  replication,  upon  a  cer- 
tificate, and  an  affidavit  of  notice  shall  be  allowed  to  amend  the  mistake. 
Ca.  Ch.  29. 

[An  answer  may  be  amended  before  issue  joined.     Bunb.  186.] 

[An  answer  was  amended  (by  making  a  greater  quantity  of  acres)  after 
issue  joined,  and  a  commission  issued,  on  defendant's  paying  all  costs,  and 
taking  a  new  commission  at  his  own  expencc.     Bunb.  248.] 

[Answer  refused  to  be  amended  (by  altering  the  day  of  payment  of  a  mo- 
dus), though  issue  not  joined,  and  the  day  set  right  in  a  cross  bill.     Ibid.] 

[*][An  answer  amended  by  the  draught,  where  the  mistake  was  250  or 
300,  for  25  or  30.     Bunb.   295.] 

[If  attorney-general  has  put  in  the  common  answer  to  a  bill  of  interplead- 
er (that  he  is  a  stranger,  and  hopes  the  interest  of  the  crown  will  be  taken 
care  of,  &c.),  he  may  withdraw  it. (on  motion),  and  put  in  another,  insisting 
on  the  particular  right  of  the  crown.     Bunb.  303.] 

[Answer  may  be  amended,  if  for  plaintiff's  benefit,  and  defendant  very 
old.     Bunb.  323.] 
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[A  defendant,  on  particular  circumstances,  may  have  leave  to  amend  an 
answer  hj  adding  a  new  fact ;  as,  if  the  answer  refers  to  a  deed,  to  amend 
bj  adding  that  by  the  custom  of  tbe  country  where  it  was  executed,  it  wae 
deposited,  so  that  an  authentic  copy  is  all  that  can  be  had.  2  Atkvns,  294.  j 
The  court  will  not  allow  a  defendant  to  amend  an  answer,  l>y  striking 
out  the  admission  of  a  fact  which  would  deprive  plaintiff  of  the  benefit  of 
this  evidence  *,  especially  if  he  does  not  swear  he  was  surprised  into  the  ad- 
mission, or  ill-advised  in  setting  it  forth.     3  Atkyns,  532.] 

So,  after  a  compromise  of  the  cause,  the  bill  and  answer  may,  by  consent, 
be  ordered  to  be  taken  off  the  file.     1  Ver.  1 89. 

(K  3.)  Answer  by  commission. 

The  defendant  may  take  out  a  commission  to  take  his  answer  in  the  coun- 
try, of  course,  without  motion  or  affidavit ;  vide  the  form,  West.  s.  27. 
Vide  Pract.  Reg.  in  Chan.  72. 

And  it  was  usual  to  inclose  a  copy  of  the  bill  in  the  commission.  Vide 
Pract.  Reg.  in  Chan.  72. 

But  now,  by  the  st.  4  &  5  Ann.  16.  no  copy,  abstract,  or  tenor  of  any 
bill  in  equi^  shall  go  with  the  dedimus,  or  commission  for  taking  the  defend- 
ant's answer,  and  in  lieu  of  it,  the  sworn  clerks,  in  all  causes,  shall  take  to 
their  own  use  the  whole  term  fee  of  3; .  4cl.  and  the  whole  fee  for  all  smaH 
writs  made  by  them. 

But  a  commission  shall  not  be  allowed,  after  an  attachment  with  procla- 
mation returned,  without  motion  upon  an  affidavit,  that  the  defendant  is  sick, 
or  other  special  cause ;  or  without  the  assent  of  the  plaintiff.  Vide  Pract. 
Reg.  in  Chan.  75,  6. 

Nor,  after  time  allowed  for  taking  the  answer  by  reason  of  the  absence  of 
writings,  &c. 

Nor,  after  an  answer  formerly  taken  upon  commission.  Ord.  per  Cla. 
Vide  Rules  and  Orders  of  Chancery,  99.     Vide  Pract.  Reg.  in  Chan.  77. 

And  by  an  order  in  the  exchequer,  a  defendant  who  answers  by  commis- 
sion shall  not  demur,  or  give  a  dilatory  plea,  without  order  of  court  upoD 
motion.     Rules  and  Orders  in  Exchequer,  4.  Rule  7. 

So,  if  the  defendant  prays  a  commission,  and  does   not  take   it  out  untif 
three  weeks  before  the  next  term,  (other  than  Trinity  term),  the  plaintiff 
may  take  out  process  of  contempt.     Ibid.     Rule  6. 

The  commissioners  must  admmister  the  oath  to  the  defendant,  and  retarn 
the  commission  with  the  answer  signed  by  the  defendant,  and  the  bill  (vide 
supra,  and  5  Ann.  16.)  inclosed  in  the  commission,  thereunto  annexed,  and 
signed  by  the  commissioners  in  this  form,  capt.  apud  C.  in  Com.  £.  2**  die  M. 
<Jrc.  coram  nobis,  <^c. 

[By  a  general  order,  April  27, 1 748,  by  Lord  Hardwickc,  all  answers  and 
pleas,  as  well  those  which  shall  be  taken  before  commissioners  in  [*3thc 
country,  as  those  which  shall  be  taken  before  any  master  of  this  court,  shall 
be  signed  by  the  parties  swearing  such  answers  and  pleas,  in  the  presence  of 
the  master,  or  of  the  commissioners  before  whom  the  same  shall  be  taken 
respectively.     2  Atkyns,  304.] 

[A  commission  may  go  to  take  the  answer  of  a  heathen  idolater,  in  the 
East  Indies,  and  shall  be  to  take  the  oath  in  the  most  solemn  manner  accord- 
ing to  the  commissioners'  discretion^  and  they  shall  certify  the  manner.  1 
Atkyns,  1 9.] 

The  commission  so  retunied  shall  be  delivered  to  a  master  in  chancery  by 
one  of  the  commissioners  ;  or  by  some  other  person,  who  shall  take  an  oath 
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that  he  received  it  from  one  of  the  commissioners,  and  has  not  since  opened 
It.-  Vide  Pract.  Reg.  in  Chan.  79.  (which  mentions  the  delivery  to  be  to 
the  six  clerk  or  his  deputy.) 

If  the  defendant  puts  in  a  plea  and  answer  by  commission,  and  the  com- 
missioners return,  that  ts/a  re.7?on*.  cap^/w'^  ire.  it  shall  be  rejected,  but 
without  coste ;  for  it  was  the  fault  of  the  commissioners.     2  Ca.  Ch.  208. 

If  the  commission  is  only  to  take  the  answer,  the  commissioners  cannot 
take  a  plea  or  a  demurrer.     1  Ver.  275. 

[If  time  is  given,  or  a  commission  to  answer,  without  any  more,  defendant 
cannot  demur,  or  plead  an  answer.     Bunb.  74.] 

But  if  the  commissioners  return  an  answer  annexed  to  the  commission^ 
and  say,  jura/  stctinilum  tenorem  commissionis  annex,  it  will  be  well,  though 
exeatlio  hujus  commissionis,  ire.  be  omitted.     1  Ver.  41. 

After  answer,  but  not  before,  the  defendant  may  move  that  the  plaintiff 
roay  make  his  election  to  proceed  at  law,  or  in  equity ;  for  he  ought  not  to 
proceed  in  both.     1  Ver.  103. 

But  he  may  proceed  at  law  for  the  recovery  of  the  land  in  ejectment,  and 
for  an  account  of  the  profits  in  equity.     1  Ver.  105. 

(L)  EXCEPTIONS. 
(L  1.)  When  delivered,  &c. 

If  the  answer  is  insufficient,  the  plaintifTmay  deliver  exceptions  in  writing 
to  the  counsel,  who  signed  the  answer,  or  to  the  defendant's  clerk.  Ord. 
per  Cla.  Rules  and  Orders  of  Chancery,  101.  Vide  Pract.  Reg.  in  Chan. 
171. 

[Exceptions  cannot  be  taken  to  an  infant's  answer,  for  he  may  amend  it 
when  he  comes  of  age.  Bunb.  338.] 

f  A  feme-covert  shall  not  be  obliged  to  answer  to  what  might  subject  het 
to  a  forfeiture,  though  she  has  not  demurred  as  she  ought  to  have  done.  3 
P.  W.  235.] 

[If  a  plea  is  ordered  to  stand  for  an  answer,  without  any  mention  of  liber^ 
ty  to  except,  plaintifTcannot  except.     3  P.  W.  239.] 

[If  there  is  a  demurrer  to  part,  and  answer  to  part,  plaintiff  cannot  except 
till  the  demurrer  is  argued  ;  nor  will  the  court  discharge'  the  demurrer  on 
motion,  though  frivolous.     3  P.  W.  326.] 

[But  if  defendant  answers  as  to  discovery,  and  pleads  as  to  relief  only^ 
plaintiff  may  except  to  any  matter  of  discovery  before  plea  argued,  for  it 
plainly  is  not  covered  by  the  plea.     3  P.  W.  326.] 

[When  plea  or  demurrer  is  over-ruled,  if  defendant  has  also  answered,  he 
need  not  put  in  further  answer  till  after  exceptions ;  but  if  he  only  demurred, 
he  must  answer  without  exceptions  put  in.     Bunb.  123.| 

[*]The  exceptions  shall  be  delivered  tlie  term  in  which  the  answer  was 
filed,  or  within  eight  days  after  that  term.  Ord.  per.  Cla.  Rules  and  Orders 
of  Chancery,  101.     Vide  Pract.  Reg.  in  Chan.  171. 

And  if  the  answer  was  filed  in  the  vacation,  within  eight  days  after  the  be- 
ginning of  the  next  term.     Ibid. 

Or,  upon  motion,  tlie  court  will  give  time  to  deliver  exceptions  afterwards. 

Ibid. 

[If  answer  comes  in  in  Michaelmas  term,  and  plaintiff  does  not  take  ex- 
ceptions within  eight  days  o(  Hilary  term,  yet  on  applying  to  the  court  he  is 
entitled  of  course  to  except,  provided  he  does  it  in  two  terms  including  the 
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term  in  wbicb  he  moves  ;  but  if  be  neglects  it  then,  Ibe  court  will  not  gire 
leave  but  upon  particular  circumstances,     3  Atkyns,  1 9.  J 

rNor,  to  refer  it  for  impertinence.     2Ve8ey,631.] 

In  the  exchequer,  by  rule,  tbe  exception  shall  be  dehvered  within  4our 
days  of  the  term  next  after  the  answer,  and  shall  be  entered  to  be  heard  by 
the  court  upon  the  Saturday  se'nnight  followi  ng.  Rules  and  Orders  in  Ex- 
chequer, 6.  Rule  14.  r  1-  II  u 

And  an  answer  in  the  vacation,  after  setting  down  of  causes,  shall  be  re- 
puted  an  answer  of  the  term  ensuing.  Vide  Rules  and  Orders  in  Excheq- 
uer, 7.  Rule  14.  .       1  • 

But  in  chancery,  if  there  is  a  plea  to  part,  and  an  answer  to  part,  the  plain- 
tiff shall   not  take  exceptions  to  the  answer  before  the  plea  is  ai^ued.     1 

Ver.  344. 

If  the  defendant,  within  eight  days  after  the  delivery,  satisfy  the  plaintiff 
that  the  exceptions  are  frivolous,  he  may  waive  them.  Vide  Rules  and  Or- 
ders of  Chancery,  101 .     Vide  Pract.  Reg.  in  Chan.     171. 

Or,  the  defendant  within  the  same  time  may  amend  his  answer,  or  agree 
that  he  will  amend  it,  upon  payment  of  20*.  costs.  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  101.  Vide  Pract.  Reg.  in  CTian.  171.  In  the  exche- 
quer, the  defendant  may  amend  two  days  before  the  day  of  hearing,  on  pay- 
ment of  20^.  costs.     Vide  Rules  and  Orders  in  Exchequer,  6.  Rule  14. 

If  the  plaintiff  does  not  waive,  nor  the  defendant  amend,  the  plaintiff  shall 
move  the  court,  that  the  exceptions  may  be  referred  to  a  master*  Vide 
Rules  and  Orders  of  Chancery,  101.  Vide  Pract.  Reg.  in  Chan.  171.  In 
the  exchequer,  they  shall  set  down  to  be  heard  by  the  court  on  tlie  Saturday 
se^nnight.     Vide  Rules  and  Orders  in  Exchequer,  6.  Rule  14. 

If  the  exceptions  are  delivered  in  vacation,  the  defendant  shall  have  time 
to  amend  till  the  fourth  day  in  the  next  term,  unless  he  be  hastened  by  the 
courtr 

If  the  master  reports  the  answer  good,  the  plaintiff  shall  pay  40*.  cost9. 
Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  101.  Vide  Pract.  Reg. 
rn  Chan.  171.  So,  in  the  exchequer,  if  the  court  allows  the  answer  to  be 
good.     Vide  Rules  and  Orders  in  the  Exchequer,  7.  Rule  1 4. 

If  he  reports  it  insufficient,  the  defendant  shall  pay  40«.  costs,  or  ifthean- 
8wer  was  taken  by  commission,  50s.,  and  shall  makie  further  answer. 
Ord.  per  Cla.  Rules  and  Orders  of  Chancer}^,  102.  Vide  Pract.  Reg.  m 
Chan.  172.  In  the  Exchequer,  if  the  court  adjudges  the  answer  insufficient, 
the  defendant  pays  3/.  costs.  Vide  Rules  and  Orders  in  Exchequer,  6» 
Rule  14.        '     ^ 

[*]  And  the  plaintiff  shall  have  a  subpana  (or  the  costs,  and  the  other  an- 
swer shall  not  be  received  till  the  costs  are  paid.  Vide  Pract.  Reg.  in 
Chan.  172.  In  the  exchequer  the  defendant  shall  give  another  answer  m 
eight  days,  (unless  he  takes  out  a  commission  to  take  his  answer),  and  shall 
rejoin  gratis,  and  join  in  commission  to  examine  witnesses.  Vide  Rule» 
and  Orders  in  the  Exchequer,  7.  Rule  14. 

[If  defendant  answers  the  exceptions  fully,  the  court  will  not  give 
leave  to  add  or  amend  an  exception,|  but  plaintiff  may  amend  his  bill  by 
varying  a  word  or  two,  and  have  an  answer  to  it,     Bunb.  246.  j 

[When  exceptions  are  allowed,  plaintiff  may  of  course  amend  without 
costs,  amending  defendant's  copy.     Bunb.  169.] 

[If  on  exceptions  allowed  plafntiff  has  leave  to  amend,  and  defendant  puts 
in  further  answer  before  amendment,  plaintiff  may  turn  the  whole  amend- 
ment into  exceptions  to  the  second  answer.     Bunb.  168.] 
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If  the  answer  be  reported  insufficient,  the  defendant  shall  answer  to  all  the 
points  excepted  to,  though  more  than  the  bill  contained,  unless  he  excepts 
to  the  report.     Ca.  Ch.  60.  ^ 

If  the  second  answer  be  reported  insufficient  in  the  points  excepted  to,  the 
defendant  shall  pay  3/.  costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chance. 
Tj,  102.     Vide  Pract.  Reg.  in  Chan.  172.  . 

And  the  plaintiff  upon  motion,  shall  stay  all  process  against  him,  for  not 
answering  to  any  cross  bill,  unUl  eight  days  after  the  defendant  has  made  suf- 
ncient  answer. 

And  the  plaintiff  shall  proceed  with  his  process  for  contempt  against  the 
defendant,  and  need  not  begin  with  a  suhpatna  de  novo.  Ca.  Ch.  238.  So, 
in  the  exchequer.     Vide  Rules  and  Orders  in  Exchequer,  7.  Rule  16. 

If  after  an  answer  is  reported  insufficient,  and  upon  exceptions  is  held  bad 
by  the  court,  another  defendant  gives  the  same  answer,  it  shall  be  disallow- 
ed.    I  Ver.  74. 

In  the  exchequer,  if  the  second  answer  be  adjudged  insufficient,  the  de- 
fendant shall  pay  double  costs,  viz.  6/.  Vide  Rules  and  Orders  in  Exchequer, 
7.    Rule    15.  ^ 

In  Chanccry,if  the  third  answer  be  reported  insufficient,  the  defendant  shall 
pay  4/.  for  costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  1 02.  Vide 
Pract.  Reg.  in  Chan.  172.     In  the  Exchequer  9/.  viz.  treble  costs. 

5  If  exceptions  are  allowed  to  two  answers  in  Scac.  and  plaintiff  aoiends, 
defendant  puts  in  an  insufficient  answer  to  amended  bill,  he  shall  pay  9/, 
costs,  &s  upon  a  third  insufficient  answer.     Bunb.  203.] 

If  the  fourth  answer,  he  shall  pay  5/.,  and  shall  be  examined  upon  inter- 
rogatories, to  the  points  excepted  to,  and  be  consmitted  until  he  makes  a  full 
answer  and  pays  the  costs.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,- 
102.  Vide  Pract.  Reg.  in  Chan.  1 72.  In  the  exchequer,  he  shall  pay  such 
costs  as  the  court  shall  think  fit,  and  shall  be  committed  and  examined  upon 
interrogatories.     Vide  Rules  and  Orders  in  Exchequer,  7.     Rule  15. 

But  in  chancery,  upon  a  plea  over-ruled,  and  three  insufficient  answers, 
the  defendant  shall  not  be  committed  to  be  examined  upon  interrogatoriest 
Ca.  Ch.  279. 

[The  court  will  not  give  leave  to  add  new  interrogatories  for  examination 
of  defendant,  on  the  examination's  being  reported  insufficient,  and  [*]that 
both  sets  may  be  answered  at  the  same  time,  without  notice  of  the  motion  be 
given  to  the  other  party.     3  Atkyns,  511.] 

When  the  defendant  is  to  be  examined  upon  interrogatories,  his  counsel 
shall  see  them  before  the  examination,  but  shall  not  have  a  copy.  Per  Cur« 
upon  motion.     Ca.  Ch.  66. 

And  the  defendant  shall  have  counsel  attending*in  the  next  room,  when 
he  is  examined,  for  his  advice  in  point  of  law,  if  needful.  Ord.  upon  motion. 
Ca.  Ch.  (jQ. 

If  the  master  reports  the  answer  insufficient,  when  it  is  good,  exceptions 
may  be  taken  to  the  report.     Vide  post,  (W  3.) 

[^If,  on  answer's  being  reported  insufficient,  defendant  does  not  except, 
but  puts  in  second  answer,  and  that  is  also  reported  insufficient,  defendant 
may  except  to  this  report,  as  it  has  not  undergone  the  judgment  of  the  court. 
If  it  was  a  single  exception,  Qu.  ?     2  Ves.  491.] 

{  It  seems,  that  contrary  to  the  practice  in   England,  exceptions  to  an 
answer  for  impertinence  as  well  as  insufficiency,  may  be  referred  at  the 
same  time,   to  a  ipaster,  and  be?  decided  together.     Woods  v.   Morrell,  X 
Johns.  Ch.  Rep.  103.  { 
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(M)  CAUSE  HEARD  UPON  BILL  AND  ANSWER. 

If  the  answer  be  sufficient,  the  plaintiff  ought  to  be  well  advi§ed,  whether 
he  can  have  a  decree,  without  other  proof.     Ord.   per  Cla.     Rules  and 

Orders  of  Chancery,  1 00.  ,    „  ,       ^    .      • 

If  the  cause  be  heard  upon  bill  and  answer,  the  answer  shall  be  admitted 
true  in  all  points.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  100. 
Vide  Pract.  Reg.  in  Chan.  316. 

And  no  evidence  shall  be  admitted,  but  matter  of  record,  to  which  the 
answer  refers,  and  which  is  provable  by  the  record  itself.  Ord.  per  Cla» 
Rules  and  Orders  of  Chancery,  100. 

So,  if  the  plaintiff  replies,  but,  without  a  rejoinder,  or  rules  for  publication, 
sets  down  the  cause  to  be  beard,  the  answer  shall  be  admitted  to  be  true  ia 
all  points.     2  Ca.  Ch.  21. 

[If  a  plaintiff  of  full  age  does  not  reply  to  the  defendant's  answer,  it  is  an 
admission  of  the  facts  in  the  answer  ;  but  if  he  is  an  infant  it  does  not  affect 
|iim,  for  he  can  admit  nothing.     2  Atkyns,  377.] 

In  the  exchequer,  if  the  plaintiff  bears  his  cause  upon  bill  and  answer,  he 
ought  to  serve  the  defendant  with  a  suhpccna  ad  audiendum  judicium*  Vide 
Jlules  and  Orders  in  Exchequer,  8.  Rule  19. 

In  chancery,  if  the  defendant  by  his  answer  says,  he  believes  and  doubts 
not  to  prove  the  plaintiff  paid,  if  the  cause  is  heard  upon  bill  and  answer, 
the  plaintiff's  bill  shall  be  dismissed  ;  for  although  the  defendant  does  not 
$ay  positively,  that  he  has  paid  the  plaintiff,  yet  the  plaintiff  ought  to  reply, 
otherwise  the  defendant  is  prevented  of  his  proof;  and  therefore  the  plain- 
tiff had  leave  to  reply  upon  payment  of  costs.     1  Ver.  140. 

If  the  plaintiff  proceeds,  when  he  might  have  relief  upon  bill  and  answer, 
though  he  afterwards  obtains  a  decree,  yet  he  shall  pay  costs. 

If,  upon  the  hearing,  it  appears  that  the  plaintiff  is  not  ready  for  a  decree, 
upon  the  matter  disclosed  in  the  answer  he  shall  have  liberty  to  reply,  and 
proceed  upon  payment  of  5/.  costs.  Per  Cur.  P.  2  Ann.  Vide  Pract* 
Keg.  in  Chan.  317.  So,  in  'the  exchequer,  and  he  shall  reply  within  eight 
days,  otherwise  the  defendant  shall  be  dismissed  with  the  said  $/.  costs. 
Rules  and  Orders  in  Exchequer,  8.  Rule  19. 

f  If,  the  answer  not  being  sufficient,  an  issue  at  law  is  directed,-and  plaintifT 
ponsuited,  the  bill  shall  be  dismissed,  with  taxed  costs.     2  Atkyns,  286.] 

[*][So,  on  a  bill  to  r^d^em,  referred  to  a  master  to  take  an  account,  and 
to  appoint  a  day,  if  the  mortgagor  does  not  redeem  on  the  day.     Ibid.] 

[So,  on  a  bill  to  be  relieved  against  tlie  penalty  of  a  bond,  if  tht)  princi- 
pal, &c.  is  not  paid  on  the  day.     Ibid.] 

[If  the  plaintiff  replies,  and  th6n  moves  to  withdraw  replication  and 
pmend  bill,  then  sets  down  on  bill  and  answer,  he  shall  on  dismission  pay 
taxed  costs.     Semb.  sed  qu.  Ibid.] 

[By  a  general  order,  27th  April  1748,  costs  on  causes  heard  on  bill  8^n4 
answer  are  to  be  at  the  discretion  of  the  court.] 

(N)  HEPLIGATION. 

After  a  full  answer  made,  the  defendant  in  the  next  tcrn>  may  give  a  rule 
for  the  plaintiff  to  reply  5  and  if  he  does  not  reply  in  the  same  term,  his 
bill  shall  be  dismissed  with  costs.     Vide  Pract.  Reg.  in  Chan.  318. 

The  plaintiff  upon  the  disnjission  shfill  pay  fyll  cpstst     1  Ver.  334, 
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Or^  aflei  answer,  the  plaintiff  himself  may  move  to  have  his  own  bill  dis- 
missed. Vide  Pract.  Reg*  in  Chan.  144.  In  the  exchequer  it  shall  be 
dismissed  with  AOs.  costs,  unless  the  court  increases  them.  Vide  Rules 
and  Orders  in  Exchequer,  8.  Role  1 7.  , 

If  no  rule  be  given,  or  motion  made  for  the  dismission,  the  plaintiff  shall 
make  a  replication  before  the  end  of  the  third  term  inclusive,  otherwise  his 
bill  wilt  be  dismissed  with  costs.     Vide  Pract.  Reg.  in  Chan.  318. 

In  the  exchequer,  if  the  plaintiff  does  not  reply  the  next  term  after  an- 
swer, the  defendant  may  give  a  rule  to  reply  within  a  week  in  the  subse- 
Juent  term  ;  and  if  he  does  not  then  reply,  the  bill  shall  be  dismissed  with 
vc  marks  costs.     Rules  and  Orders  in  Exchequer,  8.  Rule  20. 

If  there  be  not  a  week  in  term,  the  plaintiff  shall  have  a  day  to  shew 
cause,  at  the  setting  down  of  causes.  Rules  and  Orders  in  Exchequer,  9. 
Rule  20. 

If  the  defendant  gives  a  rule,  he  ought  to  rejoin  gratis  and  join  in  com- 
mission ;  and  if  the  plaintiff  does  not  take  out  a  commission  in  the  next  term, 
the  defendant  may  take  it  out  ex  parte^  or  dismiss  the  bill  with  5L  costs. 
Rules  and  Orders  in  Exchequer,  9.  Rule  20. 

In  chancery,  the  replication  shall  be  general  or  special.  Vide  Pract. 
Reg.  in  Ghan.  315. 

Shall  be  succinct,  and  not  scandalous.     Vide  Pract.  Reg.  in  Chan.  318. 

Must  maintain  the  bill,  and  confess,  avoid,  deny,  or  traverse  the  answer. 
Vide  Pract.  Reg.  in  Chan.  315. 

Shall  not  contain  matter  which  docs  not  tend  to  avoid  the  answer.     Vide 

_  • 

Pract.  Reg.  in  Chan.  316. 

Nor,  proceed  to  proof  in  matters  confessed  by  the  answer,  but  in  other 
things  only.  Vide  Kulesand  Orders  of  Chancery,  100.  Vide  Pract.  Reg. 
in  Chan.  3 16. 

[On  a  general  demand  for  tithes,  and  a  general  replication,  if  plaintiff  on 
the  commission  gives  notice  that  he  will  examine  only  as  to  such  matters,  it 
is  as  well  as  if  the  demand  had  been  abridged  in  the  replication.  Bunb.  22, 
(scd.  q«-)] 

i If  defendant  disclaims  generally,  plaintiff  ought  not  to  reply  ;    if  he 
_     Joes  and  serves  subpoena  to  rejoin,  he  shall  pay  costs.     3  Atkyns,  583.1 

If  a  special  replication  be  given,  the  defendant  may  plead  or  demur  to  it. 
1  Ver.  351. 

But  if  the  plea  and  demurrer  are  allowed,  the  plaintiff  may  afterward^ 
put  in  a  general  replication.     Dub.  1  Ver.  351. 

If,  after  a  bill  and  a  special  replication,  the  defendant  recovers  by  a  ver- 
dict at  law,  he  may  plead  it  in  such  a  manner  as  to  prevent  an  examination 
into  the  matter  settled  by  the  trial.     1  Ver.  351. 

["The  court  will  not  give  leave  to  withdraw  replication,  unless  it  be  ad- 
ded, that  plaintiff  may  thereby  be  enabled  to  amend  his  bill,  or  some 
other  reason  to  induce  the  court :  or,  Qu.  if  he  consents  to  pay  full  costs  if 
fats  bill  is  dismissed  at  i\iQ  hearing.     3  Atkyns,  505.J 

(O)  REJOINDER,  Sic. 

After  replication,  the  defendant  may  rejoin  gratis,  and  compel  the  plain- 
tiff to  join  in  commission.     Vide  Pract.  Reg.  in  Chan.  314. 

If  he  does  not  do  it,  the  plaintiff  may  serve  him  with  a  subpoena  to  re- 
join. 

The  plaintiff  shall  not  have  a  subpoena  t9  rejoin,  unless  the  replication  bq 
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filed  before  the  retnrn  of  it ;  for  if  the  defendant  does  not  find  the  replication 
filed,  he  shall  have  the  ordinary  costs.  Ord.  per.  Cla.  Rules  and  Orders 
of  Chancery,  102. 

[If  plaintiff  produces  order  for  subpoena  to  rejoin,  and  affidavit  that  some 
of  the  parties  are  out  of  the  kingdom,  th^  court:  will  not  dismiss  bill  for  want 
of  prosecution.     2  Atkyns,  604.] 

[If  for  want  of  producing  such  order  and  affidavit  the  bill  has  been  dis- 
missed, yet  on  producing  them,  afterwards,  and  paying  costs  out  of  purse,  the 
court  will  retain  it ;  but  the  order  must  be  dated  before  the  notice  of  dismiss. 

Ibid.]  '  ,  '        ,  . 

After  the  return  of  this  subpoena,  and  an  affidavit  of  the  service,  the  plain- 
tiff shall  give  a  rule,  that  the  defendant  shall  rejoin  within  seven  days;  and 
if  he  does  not,  he  cannot  do  it  afterwards. 

If  the  defendant  docs  not  rejoin,  or  if  he  does  rejoin,  but  at  the  request 
of  the  plaintiff's  clerk  does  not  give  the  names  of  commissioners  before  the 
end  of  the  same  term,  the  plaintiff  without  motion,  or  petition,  shall  take 
out  a  commission  ex  parte.     Vide  Pract.  Reg«  in  Chan.  314. 

By  order  in  the  exchequer,  if  the  defendant  makes  answer  by  commission, 
he  ought  to  rejoin  gratis j  and  join  in  commission  to  examine  witnesses  ;  oth- 
erwise the  plaintiffshall  take  out  a  commission  ex  parte,  within  a  week  after 
the  end  of  the  term.     Rules  and  Orders  in  Exchequer,  3,  4.     Rule  6. 

So,  where  the  defendant  is  not  bound  to  rejoin  ^ra/i>,  if  he  does  not  rejoin 
upon  service  of  a  subpoena.  Vide  Rules  and  Orders  in  Exchequer,  9. 
Rule  ^1. 

The  rejoinder  shall  maintain  the  answer,  and  traverse,  or  confess  and  avoid 
the  replication.     Vide  Pract.  Reg.  in  Chan.  314. 

The  plaintiff,  if  necessary,  may  surrejoin,  and  the  defendant  rebut  to  it. 
Ibid.. 

[But  as  <hc  court  will,  in  general,  permit  a  plaintiff  to  rectify  any  defect 
or  error  in  his  bill,  by  amendment  or  supplemental  bill ;  and  will  [*]also, 
in  some  cases,  permit  a  defendant  to  rectify  an  error,  or  supply  a  defect  in 
his  answer,  either  by  amendment  or  a  farther  answer ;  special  replications, 
and  the  subsequent  pleadings,  are  now  but  little  used.  Mitford^s  Pleadings 
in  Chancery,  19.] 

(P)  EXAMINATION  OF  WITNESSES. 
(Pi.)  By  the  examiner. 

When  the  parties  are  at  issue,  they  shall  proceed  to  the  examination  of 
witnesses.     Vide  Rules  and  Orders  of  Chancery,  103. 

But  no  examination  can  be  before  answer.  Vide  Pract.  Reg.  in  Chan. 
161. 

Each  party  may  examine  his  witnesses  before  an  examiner  of  the  court,  if 
he  pleases.     Ibid. 

And  ought  to  examine  them  before  him,  if  they  live  within  ten  miles  of 
London,  unless  a  commission  be  allowed  for  special  cause  upon  motion 
and  affidavit.     Ord.  per  Cla.     Vide  Rules  and  Orders  of  Chancery,  109. 

And  all  depositions  taken  by  commission  without  special  order,  within 
London  or  ten  miles  of  it,  shall  be  superseded  ipso  facto,  and  not  be  admit- 
ted as  evidence  at  the  hearing  of  the  cause,  and  he  who  procured  them  shall 
be  punished.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  109.  Vid^ 
Pract.  Reg.  in  Chan.  85. 

The  witnesses  shall  be  examined  by  the  examiner  himself,  and  not  by  bis 
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clerks.  Ord.  perCla.  Rules  and  Orders  of  Chancery,  105.  Vide  Pract, 
Reg.  in  Chan.  1 59. 

And  shall  be  shewn  to  the  adverse  party,  or  his  clerk,  before  they  are  pro- 
duced to  the  examiner.'  Ord.  per  Cla.  Rules  and  Orders  of  Chancery, 
103.     Vide  Pract.  Reg.  in  Chan.  163. 

And  after  answer,  but  before  the  rule  for  passing  publication  is  served, 
a  note  in  writing  of  the  name,  litle,  and  dwelling  of  the  witnesses  examined 
shall  be  delivered  to  the  adverse  party  or  his  clerk  ;  and  the  examiner  ought 
to  see  that  such  notice  is  given.     Ibid. 

The  examiner  shall  not  discover  any  interrogatory  before  publication. 
Vide  Pract.  Reg.  in  Chan.  158. 

And  shall  have  no  person  in  his  office,  who  does  not  take  an  oath,  that  he 
will  not  directly  or  indirectly  discover,  or  give  a  copy  of  any  interrogatory 
delivered  to  bim,  or  in  his  office,  before  publication.  Ord.  per  Cla.  Rules 
and  Orders  of  Chancery,  106.     Vide  Pract.  Reg.  in  Chan.  159. 

(P  2.)  By  commission. 

If  the  witnesses  live  above  ten  miles  out  of  London,  or  within,  upon  spe- 
cial cause,  the  parties  may  take  out  a  commission  to  examine  tibem.  Vide 
Rules  and  Orders  of  Chancery,  109.     Vide  Pract.  Reg.  in  Chan.  85, 

If  the  parties  join  in  commission,  one  of  them  shall  give  the  names  of  four 
commissioners,  and  the  other  of  four  others;  and  two  of  each  side  shall  be 
refused  by  the  other  party.     Vide  Pract.  Reg.  in  Chan.  84. 

If  the  defendant  submits  to  answer  upon  interrogatories,  or  for  a  contempt, 
which  ought  to  be  by  rule,  within  four  days,  or  shall  stand  committed;  []*])'et 
if  he  be  in  the  country,  a  commission  shall  be  allowed  him.     1  Ver.  187. 

The  commissioners  shall  not  be  of  kin  to  either  party.  Vide  Pract.  Reg. 
in  Chan.  84. 

Kor,  master,  lessor,  or  partner.     Ibid. 
!Nor,  counsel,  attorney,  or  solicitor  in  the  cause.     Ibid. 
[If  a  commissioner  is  plaintiff's  solicitor,  the  depositions  shall  be  sup- 
pressed, and  the  solicitor  pay  all  costs.     Bunb.  289.] 

Nor,  a  creditor,  or  concerned  in  a  suit  with  either  party.  Vide  Pract. 
Reg.  in  Chan.  84. 

And  by  order  9th  Feb.  8  Geo.  commissioners  and  their  clerks  shall  be 
sworn  to  act  impartially,  and  not  disclose  the  contents  of  the  depositions  till 
publication.     Vide  Rules  and  Orders  of  Chancery,  207,  8,  9. 

But  they  may  take  a  reward  ;  and  an  assumpsit  lies  for  non-payment,  for 
they  are  named  by  the  party.     R.  1  Sal.  330. 

The  plaintiff,  in  the  first  place,  shall  have  the  carriage  of  the  commission. 
Vide  Pract.  Reg.  in  Chan.  83. 

And  he  who  has  it,  shall  give  fourteen  days  notice  to  the  other  side,  in 
person  or  by  note  in  writing,  of  the  time  and  place  of  the  execution.  Vide 
Pract.  Reg.  in  Chan.  86. 

[If  there  are  four  commissioners  of  a  side,  plaintiff  may  give  notice  of 
execution  to  any  two  of  defendant's  commissioners.     3  Atkyns,  633.] 

But  if  by  the  default  of  him  or  his  commissioners,  it.be  not  executed  at 
the  said  time  and  place,  he  shall  pay  all  costs  which  appear  to  have  been  ex- 
pended by  the  other  side  upon  affidavit,  in  fees,  entertainment  of  the  com- 
missioners, witnesses,  &c.  shall  take  out  another  commission  at  his  own 
charge,  and  suffer  the  other  side  to  have  the  carriage  of  it.  Ord.  per  Cla. 
Vide  Rules  and  Orders  of  Chancery,  108.     Vide  Pract.  Reg.  in  Chan.  86. 
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88.  So,  ia  the  exchequer.  Vide  Rates  and  Orders  in  Exchequer,  9. 
Rule  22. 

Otherwise,  if  by  the  default  of  the  clerk  ;  for  then  it  shall  be  renewed  at 
the  equal  charge,  or  at  the  charge  of  him  who  procured  the  non-execution. 
Vide  Pract.  Reg.  in  Chan.  88. 

In  the  exchequer  upon  a  commisssion  renewed,  the  other  party  may  join 
and  cross-examine  the  witnesses  if  he  pleases.  Rules  and  Orders  in  Ex- 
chequer, 9.  Rule  22. 

But  if  he  examines  his  own  witnesses,  be  shall  pay  half  the  charge. 
Rules  and  Orders  in  Exchequer,  10.  Rule  22. 

So,  the  other  party  may  have  a  duplicate  of  the  commission,  and  if  he 
who  takes  out  the  commission  does  not  give  eight  days  notice  of  the  execu- 
tion, before  the  return,  the  other  may  execute  the  duplicate  upon  four  days 
notice,  and  no  second  commission  shall  be  awarded  without  motion.     Ibid. 

If,  after  an  order  that  notice  be  given  to  one  defendant,  notice  be  given 
to  another,  who  has  but  a  small  interest  in  the  cause  ;  another  commission 
shall  be  awarded,  and  carried  by  that  defendant  to  whom  the  notice  ought 
to  have  been  given. 

.  If  a  commission  be  renewed  upon  the  default  of  the  defendant  or  bis  com- 
missioners, or  because  he  has  not  examined  all  his  witnesses,  he  shall 
examine  all  his  witnesses  before  the  return  of  that  commission,  either  upon 
the  commission  or  in  court,  at  his  peril ;  and  no  other  commission  shall  issue, 
but  for  the  examination  of  witnesses  beyond  sea,  or  by  order  of  the  court. 
Rules  and  Orders  in  Exchequer,  10.  Rule  23. 

[*]In  chancery,  no  commission  shall  be  granted  after  publication,  without 
order.     Vide  Pract.  Ree.  in  Chan.  89. 

So,  in  the  exchequer  there  shall  be  no  commission  for  the  examination  of 
witnesses  in  London  or  within  ten  miles  of  London,  without  order  upon  an 
afiidavit,  that  the  witnesses  a  re  unable  to  come,  or  other  cause.  Rules  and 
Orders  in  Exchequer,  10.  Rule  24. 

And  if  such  commission  be  witliout  order,  it  shall  be  suppressed  u7«o/ac/o, 
and  the  depositions  thereupon  shall  not  be  read  at  the  hearing  of  the  cause « 
Ibid. 

[The  exchequer  may  issue  a  commission  to  examine  witnesses  abroad  to 
make  use  of  the  depositions  at  the  trial  of  the  cause.] 

[The  court  will  not  grant  a  commission  to  examine,  to  be  made  use  of  in 
trial  at  law,  before  issue  is  joined  here.     Bunb.  1 20.  j 

In  chancery,  if  the  commissioners  have  authority  by  their  commissioQ, 
they  ought  to  summon  the  witnesses  before  them.  Vide  Pract.  Reg.  in 
Chao.  89. 

If  they  have  not  authority,  the  witnesses  ought  to  be  served  with  a  snlj^ 
pmna  ad  testijicand*     Ibid. 

The  commissioners  ought  to  demean  themselves  well  in  the  examination 
of  the  witnesses  ;  for  upon  an  affidavit  of  misbehaviour,  an  attachment  lies 
against  them. 

If  they  are  obstructed,  they  ought  to  certify  the  obstruction.  Vide  Pract. 
Reg.  iu  Chat).  92. 

If  they  cannot  agfee,  an  examiner  shall  be  sent  to  them.  Vide  Pract. 
Reg.,  in  Chan.  9.3. 

lithe  commission  be  obtained  by  a  feme-sole,  who  marries  before  the 
execution,  yet  they  may  proceed. 

The  comiuissioiiers  may  adjourn  to  another  place,  or  time,  if  the  witnes- 
ses  are  iniirm,  ^c.     Cja.  Ch.  282. 
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After  examination  of  the  witnesses,  the  commissioners  ought  to  annex  tb« 
depositions  with  the  interrogatories  to  the  commission,  and  return  it*  Vid« 
Pract.  Reg.  in  Chan.  92. 

And  the  commission  executed  shall  be  delivered  to  a  master  ot  the  Court 
by  a  commissioner  himself.     Ibid. 

Or,  by  one  who  shall  make  oath,  that  he  received  it  from  one  of  the  com^ 
missioners,  and  does  not  know  of  any  alteration.  Vide  Pract«  Reg«  ia 
Chan.  79.  92. 

A>:ommission  shall  not  be  quashed  upon  petition,  but  only  after  a  refeN 
ence  and  certificate.     Vide  Pract.  Reg.  in  ChanM6. 

A  commission  in  the  exchequer  ought  to  be  executed  the  next  vacation^ 
where  the  plaintifi  replies  after  the  cause  is  set  down  upon  bill  and  answen 
Vide  Rules  and  Orders  in  Exchequer,  8.  Rule  19. 

[If  a  commission  in  England  is  taken  out  in  the  vacation,  returnable 
without  delay,  it  does  not  expire  the  first  day  of  next  term,  but  may  be  con« 
tinucd  in  execution  to  the  last  day  of  it.     3  Atkyns,  593.] 

(P  3.)  Comxxa&sion  ex  parte* 

If  the  defendant  does  not  join,  or  refuses  to  name  commissioners,  the 
plaintitTmay  have  a  commission  tx  parte,  and  shall  name  six  cortimissioners, 
Iwo  of  whom  shall  be  left  out  by  the  court.     Vide  Pract.  Reg.  in  Chan.  85< 

Or,  if  he  who  carries  the  commission,  does  not  give  sufficient  notice  of  the 
execution,  the  other  may  have  a  commission  ex  parte* 

([*]0r,  if  the  plaintiff  refuses  to  join,  the  defendant  may  have  a  commit* 
Bion  ex  parte.     Vide  Pract.  Reg.  in  Chan.  82,  83. 

Or,  if  the  plaintiff  examines  his  witnesses  before  an  examiner  of  th^. 
court. 

He  who  takes  out  a  commission  ex  parte,  need  not  give  notice  to  the  other 
of  the  execution.     Vide  Pract.  Reg.  in  Chan.  85. 

So,  in  the  exchequer,  if  there  be  a  commission  in  an  information,  in  the 
nature  of  an  inquisition,  to  entitle  the  kin^,  it  shall  be  taken  out  ex  partCf 
and  the  defendant  shall  not  join  in  commission.     Sav.  4. 

Otherwise,  where  the  commission  is  after  plea  and  issue  joined,  for  then 
the  defendant  shall  join  ;  because  then  it  is  to  prove  the  title  of  the  king« 
Sav.  4. 

(P  4.)  New  commission^ 

If  the  defendant  serves  his  witnesses,  and  they  do  not  appear,  he  shall 
liave  a  new   commission   by   consent,   or  by   order  of  court.     Vide  Pract* 

Reg.  in  Chan.  90. 

But  if  he  does  not  examine  any  witness  nor  puts  in  his  interrogatories,  he 
shall  not  have  it,  without  order  upon  motion  and  affidavit,  and  costs  paid. 
Vide  Pract.  Reg.  in  Chan.  88. 

And  he  shall  bear  all  the  charge  of  it  in  court  and  in  the  country ;  except 
^•hcre  the  other  also  examines  more  witnesses  ;  for  then  it  shall  be  at  equal 
charge.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  108.  Vid« 
Pract.  Re^.  in  Chan.  87,  88. 

And  ho   shall  bear  the  charge,  though  the  other  side  cross-examines  hif 
witnesses.     Ord.  per  Cla.     Vide   Rules   and  Orders  of  Chancery,   108.  ' 
Vide  IVact.  Reg.  in  Chan.  67,  8. 

And  the  charue  shall  be  ascertained  by  the  affidavit  of  bim  who  expended 
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it,  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery,  1 08,  Vide  Prac  t 
Reg.  in  Chan.  88. 

If  he  examines  a  witness,  be  shall  not  have  a  new  commission  to  re-ex- 
amine him,  though  the  witness  makes  affidavit  that  he  was  surprised.  Ca. 
Ch.  25. 

But  in  such  case  he  may  have  an  order,  that  the  witness  be  examined  up- 
on the  hearing  of  the  cause. 

So,  if  any  party  does  not  examine  all  bis  witnesses,  there  may  be  anew 
commission* 

Or,  if  the  first  commisifili  be  quashed. 

Or,  if  by  the  default  of  him  who  had  the  commission,  or  of  bis  commis- 
sioners, it  was  not  executed.     Vide  Rules  and  Orders  of  Chancery,  109. 

He  who  has  a  new  comifiission  must  examine  all  his  witnesses  upon  it 
before  the  return.  Ord.  per  Cla.  Vide  Rules  and  Orders  of  Chancery, 
109. 

Or,  before  the  end  of  the  term  in  which  it  is  returnable  in  court.     Ibid. 

But  he  may  examine  them  after  the  return,  upon  a  special  order. 

As  to  new  commission  in  the  exchequer,  vide  ante,  (P  2.) 

(P  5.)  Interrogatories. 

Interrogatories  ought  to  be  prepared  before  the  examination  of  the  wit- 
nesses.    Vide  Vract.  Reg.  in  Chan.  220. 

Which  being  engrossed  shall  be  delivered  to  the  examiner.     Ibid. 

[*]And  shall  be  sent  with  the  commission  to  the  commissioners.     Ibid. 

And  one  party  shall  not  know  the  contents  of  the  interrogatories  of  the 
oQiet* 

In  the  exchequer,  after  interrogatories  exhibited  by  either  party,  there 
shall  be  no  addition  or  alteration,  without  leave  of  the  court.  Rules  and 
Orders  in  Exchequer,  1 1 .  Rule  24. 

Interrogatories  in  chancery  must  be  short,  material,  and  apt.  Vide 
Rules  and  Orders  of  Chancery,  103.     Vide  Pract.  Reg.  in  Chan.  220. 

And  only  to  points  necessary.  Ord.  per  Cla.  Vide  Rules  and  Orders 
of  Chancery,  103.     Vide  Pract.  Reg.  in  Chan.  220. 

And  by  order  29th  April  3  Jac.  2.  they  shall  be  perused  and  signed  by 
counsel,  or  otherwise  suppressed.  Vide  Rules  and  Orders  of  Chanceiy, 
1 73.     Vide  Pract.  Reg.  in  Chan.  220. 

But  a  witness  cannot  demur  to  an  interrogatory,  if  it  be  not  material.  1 
Ver.  165. 

When  the  witnesses  are  examined  in  court  upon  a  schedule  of  interrogato- 
ries, no  other  interrogatories  can  afterwards  be  added  for  the  same  witnes- 
ses. Ord.  per  Cla.  Rule^  and  Orders  of  Chancery,  103.  Vide  Pracf. 
R^.  in  Chan.  221. 

So,  when  the  party  hath  had  a  commission  present  upon  the  first  examin- 
ation, he  shall  not  examine  upon  new  interrogatories,  by  another  com- 
mission, as  to  the  merits  of  the  cause.     Ca.  Ch.  274. 

But  as  to  an  alteration  of  exhibits  made  at  the  first  examination,  he  may. 
Ibid.  '^ 

So,  if  witnesses  are  examined  by  the  examiner,  each  party  may  afterwards 
exhibit  one  or  more  interrogatories,  or  a  new  set  of  interrogatories,  for  tlie 
examination  of  the  same  or  other  witnesses,  by-  reason  of  the  credit  of  thc^ 
examiner  who  is  a  sworn  officer.     Pr.  Cha.  386.. 
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(P  6.)  The  maimer  of  examination. 

The  examiner,  or  the  commissioners,  ought  to  examine  the  witnesses  to 
the  interrogatories  seriatim.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery, 105.     Vide  Pract.  Reg.  in  Chan.  90.  164. 

And  not  permit  them  to  read  or  hear  more  interrogatories,  before  they 
have  answered  the  first.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery. 
105.     Vide  Pract.  Reg.  in  Chan.  90.  164. 

Nor,  permit  them  to  depart  before  their  answer  is  finished  to  any  inter- 
rogatory.    Ibid. 

Nor,  permit  them  to  write  their  depositions,  upon  seeing  all  the  interrog- 
atones.     Ibid. 

And  \i  a  witness  will  not  conform,  they  shall  not  proceed  further  in  the 
examination,  without  notice  given  to  the  other  party,  and  his  consent,  or  aa 
order  of  court.  Ord.  per  Cia.  Vide  Rules  and  Orders  of  Chancery,  105. 
Vide  Pract.  Reg.  in  Chan.  165. 

They  ought  to  hold  the  witness  to  the  question  interro^ted,  without 
'Writing  vain  repetitions,  or  impertinent  circumstances.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  105.     Vide  Pract.  Reg.  in  Chan.  90.  159. 

To  an  interrogatory,  of  which  the  witness  does  not  know  any  thing,  the 
examiner  sliall  write  nothing,  but  to  this  interrogatory  this  examinant  doth 
not  depose  ;  and  if  he  does,  for  the  lengthening  of  the  depositions,  he  shall 
recompence  the  party  grieved  as  the  court  shall  assess.  Ord.  per  Cla* 
Kules  and  Orders  of  Chancery,  106.     Vide  Pract.  Reg.  in  Chan.  165. 

[*]If  a  commissioner  to  take*  examinations  be  ^  witness,  he  ought  ^g  be 
examined  before  he  has  heard  ^ny  other  examination.  2  Ca«  C^i.  79, 
Tide  Pract.  Reg.  in  Chan.  91. 

If  an  examination  be  irregular,  the  deposition  shall  be  suppressed;  as,  if 
a  witness  be  three  times  examined  to  the  same  matter.  2  Ca.  Ch.  79. 
1  hough  he  spoke  uncertainly  at  the  first.     2  Ca.  Ch.  217. 

So,  if  a  commissioner,  &c.  be  examined  in  court,  or  elsewhere,  after 
hearing  the  other  examinations.     2  Ca.  Ch.  79. 

[The  spiritual  court  may  be  obliged  to  deliver  out  a  will  of  land  on  sc» 
curity.     Str.  961.] 

rif  all  the  devisees  consent,  but  otherwise  not,  the  court  will  order  th^ 
will  to  be  delivered  (on  security)  to  be  carried  abroad,  to  be  proved  under 
a  commission  by  a  witness  always  residing  there.     1  Atkyns,  627.3 

[Lord  Macclesfield  ordered  a  will  to  be  delivered  by  the  prerogative 
office  to  the  register  office  in  Symond^s-inn,  there  to  lie  till  the  court  of 
chancery  ^^^  done  with  it,     Ibid.J 

(P  7.)  What  witnesses  shall  be  examined. 

The  party  himself,  or  his  wife,  his  counsel,  attorney,  or  solicitor,  shall 
not  be  examined,  unless  upon  special  cause.  Vide  Pract.  Reg.  in  Chan. 
360,361.  364,  365. 

[Though  an  attorney  or  counsel  may  demur  to  be  examined,  yet  he  may 
consent,  and  the  court  will  hear  his  deposition,     1  Vesey,  61.] 

[Where  a  party  examines  his  own  attorney  or  clerk  in  court,  the  other 
•Me  may  cross-examine  him  relative  to  the  same  matter,  but  not  as  to  other 
points.     2  Atkyns,  524.1 

[A  clerk  in  courtor  solicitor  may  be  examined,  touching  transactions  an- 
tecedent to  the  commencement  of  the  suit,  and  the  knowledge  whereof  could 

not  come  to  him  as  such,     Ibid.]  ^^ , 
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[No  person  is  privil^ed  from  being  examined,  except  of  the  profession, 
BS  counsel,  attorney,  or  solicitor ;  nor  an  agent,  for  he  may  he  only  a  stew- 
ard  or  servant.     2  Atkyns,  524.] 

[A  clerk  in  court  may  be  examined  to  prove  a  deed,  for  a  conveyancer 

may  be  examined.     Ibid.] 

[A  demurrer  by  a  witness,  for  that  he  knows  nothing  but  what  came  to 
his  knowledge  as  clerk  in  court,  or  agent  for  defendant  in  relation  to  the 
matters  in  question  in  the  cause,  is  not  good ;  for  it  ought  to  conclude,  that 
be  knew  nothing  but  by  the  information  of  his  client.     Ibid.] 

Nor,  a  guardian  against  an  infant.     Vide  Pract.  Reg.  in  Chan.  361. 

Nor,  a  plaintiff  for  another  plaintiff,  though  he  be  but  a  trustee  ;  but  the 
till  shall  first  be  dismissed  as  to  him.     1  Ver.  230. 

And  if  an  order  be  obtained  by  surprise  for  the  examination  of  any  such, 

}t  shall  be  disallowed.     2  Ca.  Ch.  80. 

If  a  witness  demurs  to  an  interrogatory,  because  he  has  an  interest,  he 
ought  to  swear  what  interest.     2  Ca.  Ch.  208. 

[The  owner  of  lands  in  a  parish,  in  the  hands  of  a  tenant,  may  be  a  wit- 
pess  in  a  suit  for  tithes  in  that  parish.     Bunb.  7.]  . 

[Inhabitant  of  a  parish  where  a  modus  is  insisted  on,  is  prima  facie  a  bad 
witness  ;  if  he  occupies  no  titheable  land,  he  must  shew  it.     Bunb.  40.] 

A  witness  shall  not  be  examined  to  impeach  the  testimony  of  another 
witness,  without  a  special  order  of  court,  which  is  not  frequently  granted. 
r*]Ord.  per  Cia.  Vide  Rules  and  Orders  of  Chancery,  105.  Vide  Pract. 
^eg,  iii  Chan.  165. 

And  then  exceptions  to  the  witness  impeached  shall  be  filed  with  the  ex- 
aminer ^ra//>,  and  notice,  with  a  copy  of  the  exceptions,  delivered  gratis  to 
the  adverse  party,  or  his  clerk.     Ibid. 

f  There  may  be  an  order  to  examine  to  the  credit  of  a  witnes?,  even  be- 
fore publication.     Bunb.  46.] 

[Articles  may  be  exhibited  to  examine  the  credit  of  a  witness,  but  they 
should  be  supported  by  affidavit.  Et  per  Hardwick  C. — Though  at  law  you 
can  examine  only  to  the  general  credit,  yet  in  equity  it  is  otbcr\Yise,  and 
you  may  examine  to  a  particular  charge.     3  Atkyns,  522. 

[After  publication,  the  court  will  not  allow  articles  to  be  exhibited  against 
\he  competency  of  a  witness.     3  Atkyns,  643.] 

[But  if  the  objection  to  competency  comes  to  the  knowledge  of  the  party 
pfter  examination,  the  court  will  allow  an  examination  to  it  after  publication, 
pn  motion.     3  Atk.  643.] 

[After  publication,  the  court  will  grant  "commission  to  examine  in  support 
pf  articles  against  the  credit  of  a  witness;  but  if  it  is  abroad  or  in  Ireland, 
there  must  be  an  affidavit  that  no  person  in  England  can  swear  as  to  the 
witnesses'  crpdit.     Ibid.] 

[After  the  cactse  set  down,  the  court  will  sometimes  give  leave  to  exhibit 
interrogatories  to  the  credit  of  a. witness,  to  prove  exhibits,  and  cross-exam* 
ine  witnesses  already  examined.     3  Atk.  593.] 

[After  the  cause  in  paper,  the  court  will  not  give  leave  to  exhibit  inter- 
rogatories, and  a  commission  to  examine  to  the  credit  of  a  witness.     3  Atk. 

If  a  defendant  has  no  interest,  or  disclaims,  or  is  only  a  trustee  by  order 
be  may  be  examined  as  a  witness.     2  Ca.  Ch.  214. 

[An  administrator  durante  minore  estate,  .after  administration  determined, 
is  In  general  a  competent  witness;  but  if  by  his  answer  he  has  subniitted  to 
ps^y,  and  so  made  himself  liable,  he  is  pot  competentt     3  Atk.  603.] 
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S05  a  commissioner  himself,  if  he  is  examined  before  any  other  witness. 
1  Vcr.   ?G9. 

So,  a  d< 'cndant  being  only  a  trustee,  if  he  disclaims  all  interest.  1  Vem.  230. 

A  witness  upon  deliberation  may  amend  his  deposition.  "Vide  Pract.  Ref^, 
in  Chan.  90,91. 

[Witness  examined  on  the  first  commission,  cannot  be  examined  on  the 
second  without  leave.     Bunb.  24.] 

No  witness  need  submit  to  an  examination  till  his  expehces  are  dis- 
charged. 

And  if  he  is  sick,  the  commissioners  ought  to  go  to  his  habitation. 

(P  8.)  Depositions. 

The  depositions  ought  to  be  written  in  one  .or  more  rolls  of  parchment, 
each  of  them  to  be  subscribed  by  the  commissioners.  Vide  Pract.  Reg.  in 
Chan.  92. 

And  the  examiner  shall  enter  the  name  of  the  witness,  his  age,,  and  dwel- 
ling«  and  the  name  of  him  who  gave  notice  of  the  name  and  dwelling  of  the 
witness,  and  to  whom  such  notice  was  given,  and  the  time  [*]when.  Ord. 
per  Cla.  Vide  Rules  and  Orders  of  Chancery,  103.  Vide  Pract.  in  Chan.  163. 

If  the  clerk  deliver  an  abstract  of  a  deposition,  or  interrogatory,  to  any 
one  before  publication,  he  shall  be  expelled  the  office;  and  if  his  clerk  does 
so,  the  examiner  shall  answer  to  the  court  for  the  misdemeanor,  and  to  the 
party  for  costs  and  damages,  and  every  person  concerned  shall  be  punished 
as  the  court  shall  think  proper.  Ord.  per  Cla.  Rules  and  Orders  of  Chan- 
cery, 106.     Vide  Pract.  Reg.  id  Chan.  159,  160. 

Depositions  obtained  by  mal-practice  shall  be  suppressed  by  order  of  the 
court.     Vide  Pract.  Reg.  in  Chan.  137. 

So,  if  they  are  falsely  written ;  and  the  witnesses  shall  be  examined  dc  novo. 
VidePracti!  Reg.  inChan.  138. 

So,  if  the  same  witness  be  examined  three  times  to  the  same  thing.  2 
Ca.  Ch.  79. 

But  they  shall  not  be  suppressed  upon  a  petition,  nor  upon  motion,  with- 
out a  certificate  of  a  six  clerk  ;  for  a  rule  shall  be  entered  with  the  register,  of 
course,  to  attend  a  six-clerk  not  concerned  in  the  cause  ;  and  if  the  attornies 
do  not  agree  before  him,  he  shall  certify  the  fact,  with  his  opinion  to  \he 
court.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  1 1 0.  Vide  Pract. 
Reg.  in  Chan.  1 38. 

[If  witnesses  are  examined  on  a  commission  abroad,  after  the  death  of 
plaintiff,  neither  commissioners  nor  witnesses  knowing  it,  the  depositions 
shall  not  be  suppressed.     P.  W.  1 95.] 

[Depositions  and  interrogatories  may  be  referred  for  scandal  and  imper- 
tinence, and  if  found  so,  the  court  will  order  it  to  be  expunged.  2  Atkyns, 
935,  236.1 

[But  whether  for  impertinence  alone,  dub.     3  Atkyns,  557.] 

(Q)  PUBLICATION. 

After  the  plaiotifT-and  defendant  have  examined  all  their  witnesses,  if  the 
examination  was  by  an  exanainer,  two  rules  are  given  by  each  of  them,  to 
shew  cause  why  publication  should  not  pass.  Ord.  per  Cla.  Rul^s  and  Or- 
ders of  Chancery,  107.     Vide  Pract.  Reg.  in  Chan.  297. 

If  the  examination  was  by  commission,  one  rule  is  sufficient.  Ibid. 

And  the  time  contained  in  the  nile  shall  be  a  week.     Vide  Pract.  Reg.  in 
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Chan.  297.     A  week  afler  the  return  of  the  commission,  or  examination  iii 
the  exchequer.     Rules  and  Ordersin  Exchequer,  1 1 .     Rule  25. 

If  no  cause  be  shewn  to  the  contrary,  nor'a  new  commission  f^ranted,  publi- 
cation shall  be  allowed.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  107. 
Vide  Pract.  Reg.  in  Chan.  297. 

[If  a  cross-bill  is  filed  before  answer  put  in  to  the  original  bill,  the  court 
will  stay  proceedings  till  the  answer  is  put  into  the  cross-bill ;  if  it  is  filed 
after  answer,  the  court  will  only  stay  publication.     1  Atkyns,  1 9.] 

[The  court  in  such  case  will  enlarge  publication  in  the  original  ciiuse  to  a 
fortnight  after  the  answer  to  the  cross-bill  is  come  in.     1  Atkyns,  29] .] 

[If  original  bill  has  been  proceeded  in,  publication  on  the  cross-bill 
shall  not  be  enlarged,  but  on  special  motion.     2  Vesey,  336.] 

[*]LAfter  publication  passed,  and  depositions  delivered  to  be  copied,  pub- 
lication can  never  be  enlarged  (in  the  exchequer.)     Bunb.    330. 

[The  exhibits  proved  in  a  cause  cannot  be  inspected  before  hearing.  Str. 
764.] 

In  the  exchequer,  if  there  be  not  a  week  in  term  when  the  rule  is  given, 
there  shall  be  a  day  to  shew  cause  at  the  sittings.  Rules  and  Orders  in  fix- 
chequer,  11.     Rule  25. 

In  chancery,  after  publication  allowed,  more  witnesses  shall  not  be  exam- 
ined, without  order  of  court,  upon  an  affidavit,  that  the  party  is  not  privy  to 
the  examination  of  any  other  witness  before  examined,  and  of  a  sufficient 
cause  why  such'  witness  could  not  have  been  examined  before.  Vide  Pract* 
Reg.  in  Chan.  161,  2. 

Or,  that  such  sufficient  cause  be  certified,  by  the  commissioners.  Vide 
Pract.  Reg.  in  Chan.  1 62. 

And  there  shall  be  a  proviso  in  the  order,  that  the'party  shall  not  see  the 
former  examination  in  the  mean  time.     Ibid. 

[The  court  will  sometimes  grant  a  new  commission  after  publication  is 
passed,  and  the  cause  set  down,  if  the  former  commission  was  closed  long 
before  its  expiration,  and  without  the  knowledge  of  one  of  the  parties.  3 
Atkyns,  593.] 

After  publication,  a  new  witness  shall  not  be  examined,  though  he  was 
sworn  before.  Vide  Rules  and  Orders  of  Chancery,  104.  Vide  Pract.  Ueg. 
in  Chan.  164. 

But  an  examination  after  publication,  is  in   the  discretion  of  the  court, 
who  ordered  it  after  publication,  and  hearing  of  the  cause  and  a  trial  at  law- 
directed,  where  the  witness  was  of  the  age  of  eighty  years,  and  could  not  come 
to  the  trial,  and  a  freehold  given  to  charitable  uses,  which  is  not  properly  * 
triable  at  law,  was  concerned.     Ca.  Ch.  229. 

And  *if  the  court  allows  an  examination  after  publication,  upon  the  usual 
affidavit,  the  other  party  may  examine  other  witnesses,  and  also  cross-ex- 
amine those  produced  by  the  adverse  party.     1  Ver.  253. 

[If  on  the  bearing  defeqdant  is  ordered  to  be  examined  on  interrogatories 
touching  a  deed  supposed  to  be  in  his  custody,  which  on  examination  he 
denies,  there  shall  no  commission- be  granted  to  examine  witnesses,  (publica- 
tion being  passed),  though  the  master  certifies  that  he  tliinks  it  reasonable. 
3P.  W.  413.] 

After  publication,  a  witness  before  examined  .§hall  qot  be  admitted  to  ex- 
plain his  deposition.     1  Ver.  125.  . 

After  publication,  the  party  may  have  his  depositions  exemplified.  Vide 
Pract.  Reg.  in  Chan.  141. 

But  the  master  shall  not  sign  any  exemplification,  till  the  original  be  pro- 
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duced  before  him.     Ord.  pen  Cla.     Rules  and  Orders  in  Chancery,   1  ]  8. 
Vide  Pract«  Reg.  in  Chan.  1 38, 9. 

[If  a  bill  sets  forth,  that  there  was  heretofore  a  bill  preferred  bj  another 
against  the  present  defendant's  father,  who  answered,  and  depositions  taken^ 
and  refers  thereto.  The  suit  abated  by  death  before  hearing ;  these  deposi- 
tions shall  not  now  be  published  to  be  used  in  the  present  cause,  though  on 
the  defendant's  motion,  notwithstanding  plaintiff's  setting  forth  in  his  bill. 
Bunb.  50.] 

[*](R)  EXAMINATION  IN  PERPETUAM  REI  MEMORIAM. 

He  who  would  examine  witnesses  in  perpetuam  rei  memoriam^  must  exhi- 
bit bis  bill,  and  thereby  shew  his  title,  and  the  antiquity  of  his  witnesses, 
and  then  pray  a  commission  to  examine  them,  and  a  subposna  against  the 
party  concerned,  to  shew  cause  to  the  contrary  if  he  can.  Vide  Pract.  Reg. 
in  Chan.  31. 

ff  the  defendant  shews  cause  to  the  contrary  within  fourteen  days,  the 
plaintiff  shall  not  proceed.     Vide  Pract.  Reg.  in  Chan.  32. 

If  he  docs  not  shew  cause,  the  plaintiff  shall  proceed  to  the  examination 
of  witnesses  ;  and  the  court  will  give  articles  for  the  examination.  Ibid. 
(Vide  Pract.  Reg.  in  Chan.  35.     Cont.  as  to  the  articles). 

[A  man  may  bring  a  bill  to  perpetuate  testimony,  where  he  cannot  bring 
a  bill  for  relief,  without  waving  the  penalty.     1  Atkyns,  450.] 

[Plaintiff  is  entitled  to  perpetuate  testimony  on  an  usurious  contract, 
though  he  does  not  offer  to  pay  what  is  really  due.     Ibid.] 

But  if  the  plaintiff  prays  rehef,  his  bill  shall  be  dismissed.     2  Vent.  366. 
ITct  he  may  examine  witnesses  to  prove  a  promise,  &c.  which  is  to  be 
performed  after  the  death  of  A.     R.  1  RoK  383.  C. 

This  bill  lies  to  prove  a  modus  decimandi*     1  Ver.  1 85. 
But  such  bill  to  prove  a  right  to  a  common,  way,  &c.  before  a  trial,  will 
be  dismissed.     1  Ver.  308.  312. 

Or,  to  prove  a  will  against  a  purchaser  without  notice.  R.  upon  a  plea. 
1  Ver.  354. 

Or,  to  examine  witnesses,  where  there  is  no  impediment  to  a  trial  at  law. 
R.  upon  a  demurrer.     1  Ver.  441. 

[Tenant  in  tail  out  of  possession  cannot  bring  a  bill  to  perpetuate  testi- 
mony, till  he  has  recovered  possession  by  ejectment ;  and  demurrer  for  this 
cause  would  be  allowed.     1  Atkyns,  571. 

[Neither  can  any  other  claiming  a  right,  and  being  out  of  possession,  for 
he  may  try  it  at  law.     Prec.  Ch.  53K] 

[But  he  who  is  in  possession,  and  not  disturbed,  may  bring  such  a  bill, 
because  the  facts  to  which  the  testimony  of  the  witnesses  proposed  to  be 
examined  relate,  cannot  be  immediately  investigated  in  a  court  of  law.  Id. 
Ibid.] 

[So  a  bill  to  perpetuate  testimony  will  lie,  when  the  evidence  of  a  mate- 
rial witness  is  likely  to  be  lost,  by  his  death  or  departure  from  the  realm, 
before  the  matter  can  be  investigated  in  a  court  of  law  :  but  then  an  affida- 
vit of  the  circumstances  by  which  the  evidence  is  likely  to  be  lost  must  be 
annexed.     1  P.  Wms.  117.     3  P.  Wms.  77.     1  Atkyns,  450.] 

So,  a  bill  by  the  devisee  of  a  person,  now  a  lunatick,  to  prove  inperpdu- 
amrciwi^moriam,  will  be  dismissed.     1  Ver.  106. 
The  witnesses  may  be  examined  by  an  examiner  of  the  court.     Vide 

Pract,  Reg.  in  Chan.  36. 
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Or,  the  court  maj  appoint  commiasioners,  in  which  the  defendant  may 
join,  if  he  pleases.     Vide  Pract*  Reg*  in  Chan*  34. 

And  fourteen  days  notice  ought  to  be  given  of  the  execution  of  the  com- 
mission.    Ibid. 

In  the  exchequer,  if  the  defendant  does  not  appear,  being  served  frith 
proce8,8,  but  is  in  contempt,  the  plaintiff  upon  motion  shall  have  a  commb- 
sion  to  examine  witnesses  de  bene  esse*  Rules  and  Orders  in  Exchequer,  1 3. 
Rule  34. 

If  the  defendant  appears,  he  may  join  in  the  commission,  if  he  will,  [*]aiid 
cross-examine  the  witnesses,  if  he  gives  the  names  of  commissioners  within 
tour  days  after  the  order  fur  a  commission.     Ibid* 

If  the  defendant  afterwards  makes  answer,  the  plaintiff  shall  reply,  and 
examine  de  novo  the  witnesses  before  examined,  who  are  alive,  and  upon 
the  return  of  the  commission  there  shall  be  publication  of  the  depositions 
thereby  taken,  with  the  depositions  of  the  witnesses  before  examined,  wbd 
are  dead  before  the  second  commission.     Ibid. 

In  chancery,  no  witnesses  shall  be  examined,  but  the  aged  or  impotent. 
Vide  Pract.  Reg.  in  Chan.  31. 

[A  witness,  though  neither  old  nor  infirm,  may  be  examined  before  an- 
swer, on  affidavit  that  he  alone  is  privy  to  the  forgery  of  a  deed.  3  P. 
W.  77.J 

And  if  the  defendant  shews  good  exceptions  against  a  witness,  or  other 
cause  for  staying  of  the  proceeding,  the  commissioners  ought  not  to  proceed, 
but  to  certify  such  matter  with  the  commission.  Vide  Pract.  Reg.  in 
Chan.  32. 

And  the  commissioners  ought  to  certify  whether  the  defendant  appears  or 
not.     Ibid. 

Whether  there  was  an  affidavit  before  them  of  notice  given  of  the  time 
and  place  of  the  execution.     Ibid. 

The  depositions  shall  not  be  read  during  the  life  of  the  witness,  without 
consent,  or  order  of  court.     Vide  Pract.  Reg.  in  Chan.  35* 

And  such  order  shall  be  upon  affidavit,  that  the  plaintiff  is  to  have  a  trial, 
to  which  the  witnesses  cannot  come;     Ibid. 

[Plaintiff shall  not  have  leave  to  examine  witnesses  de  bene  esse,  because 
they  are  goipg  to  the  East  Indies,  if  they  are  his  servants,  and  he  might  keep 
them  at  home.     Bunb.  320.] 

And  if  the  court  allows  the  use  of  the  depositions,  a  master  shall  open 
the  commission  and  consider  them,  and  then  the  plaintiff,  if  he  will,  may 
exemplify  them,  and  by  order  of  court  give  them  in  evidence  in  another 
court.     Vide  Pract.  Reg.  in  Chan.  35,  6. 

And  after  such  publication,  the  defendant  shall  not  examine  any  witness 
concerning  the  same  matter.     Vide  Pract.  Reg.  in  Chan.  33,  4. 

These  depositions  shall  not  be  allowed  in  evidence,  but  only  against  the 
defendant,  who  had  notice,  his  heirs  or  assigns.  Vide  Pract.  Reg.  in 
Chan.  33. 

Or,  against  one  who  claims  an  interest  under  the  defendant  since  the  bill 
exhibited.     Vide  Pract.  Reg.  in  Chan.  36,  7. 

(S)  CAUSE  SET  DOWN  FOR  HEARING. 

[After  publication,  and  the  cause  set  down,  the  bill  may  be  amended  by 
adding  parties  ;  but  no  uew  charge,  nor.  a  material  fact  put  in  issue,  but  a 
supplemental  bill,  must  be  brought.     3  Atkyns,  370.1 
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Aflcf  all  Ihe  witnesses  examined,  and  publicatioti  passed,  the  client,  or  80« 
Ijcitor  ought  to  attend  the  six-clerk  for  six  days  before  the  end  of  the  temii 
and  inform  him  of  the  state  and  circunnstances  of  the  cause.  Ord.  per  Cla« 
Rules  and  Orders  of  Chancery,  110.     Vide  Pract.  R^g.  in  Chan.  186. 

And  the  six-clerk  shall  procure  the  cause  to  be  set  down  for  hearing  with 
the  register,  and  shall  be  prepared  to  inform  the  lord  chancellor,  or  the 
roaster  of  the  rolls,  &c.  of  the  nature  of  the  cause,  at  the  time  of  [^^s^tting 
down  causes.  Ord.per  Cia.  Rules  and  Orders  of  Chancery,  110|  111# 
Vide  Pract.  Reg.  in  Chan.  187. 

No  fee  shall  be  paid  to  the  six-clerk,  or  register,  or  other  person  for  the 
setting  down,  or  preferring  any  cause,  except  their  term  fees,  if  they  are  in 
arrear.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  111.  Vide  Pract* 
Reg.  in  Chan.  187. 

And  the  arrearages  of  such  fees  are  cause  for  stopping  the  hearing  of  the 
cause,  when  it  is  called  on  in  'court,  till  they  are  paid.  Ord.  per  Cla. 
Rules  and  Orders  of  Chancery,  111.     Vide  Pract.  Reg.  in  Chan.  187,  8. 

The  causes  shall  be  set  down  according  to  the  order  and  antiquity  of  the 
publication.  Vide  Rules  and  Orders  of  Chancery,  1 10.  Vide  rract.  Reg* 
111  Chan.  1 86. 

But  none  shall  be  set  down  in  the  same  term,  when  publication  passes* 
Vide  Pract.  Reg.  in  Chan.  185. 

Nor,  before  certificate  of  the  six-clerk,  that  all  pleadings  are  filed.  Ord* 
29  July,  1  W.  &  M.  Rules  andf  Orders  of  Chancery,  185.  Vide  Pract. 
Reg.  in  Chan.  1 88. 

So,  in  the  exchequer,  no  cause  shall  be  set  down  before  publication,  with- 
out special  order.     Rules  and  Orders  in  Exchequer,  11.     Rule  27« 

After  publication,  every  cause  shall  be  set  down  in  the  next  term,  except 
in  London,  or  within  sixty  miles  of  it ;  in  which,  if  the  replication  was  filed 
in  Trini^  or  Hilary  term,  and  publication  passed  the  first  week  of  Michael- 
mas or  Easter  term,  the  cause  may  be  set  down  to  be  heard  the  last  day  of 
Causes  in  Michaelmas  or  Easter  term.     Ibid. 

lu  chancery,  the  siibpana  ad  audiendum  jmlicium  shall  be  returned  six  ot 


ty  miles  of  it,  and  fourteen  days  in  places  more  remote.  Rules  and  Ordera 
in  Exchequer,  11.     Rule  28. 

But  in  chancery,  the  hearing  being  appointed  in  the  beginning  of  a  term, 
vhen  six  or  seven  days  cannot  precede,  so  much  time  is  not  necessary.  Vid^ 
Pract.  Reg.  in  Chan.  349. 

And  in  the  exchequer,  in  Trinity  Term,  ten  days  notice  is  sufficient  in  pla- 
ces above  sixty  miles  from  London.  Rules  and  Orders  in  Exchequer,  1 1 . 
Rule  28. 

(T)  HEARING  OF  THE  CAUSE. 

(T  1.)  When  the  defendant  does  not  appear. 

When  a  cause  is  heard  upon  bill  and  answer,  vide  ante  (M). 

If  at  tlie  time  of  the  hearing  the  defendant  does  not  appear,  though  pro- 
cess appears  to  have  been  duly  served,  his  answer  shall  be  read  ;  but  the  de* 
tree  shall  not  be  absolute  against  him  ;  though  there  is  cause  for  a  decree 
for  the  plaintiff.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  111.  V  idft 
Pract.  Reg.  in  Chan.  190.  ^^  ^^, 
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But  the  register  shall  saj',  that  the  court,  for  such  and  such  causes  so  de- 
crees, if  the  defendant  does  not  pay  the  costs  assessed  to  the  plaintiff  or  his 
attorney,  and  hy  such  a  titoe  shew  good  cause  to  the  contrary.  Ord.  per 
Cla.     feules  and  Orders  of  Chancery,  1 12.     Vide  Pract.  Reg.  in  Chan.  191. 

f  *]And  the  defendant  shall  not  be  tidmitted  then  to  shew  cause,  without  a 
certificate  from  thfe  plaintifi's  attorney  of  the  payment  of  the  costs,  or  an  af- 
fidavit of  tender  and  refusal.     Ibid. 

And  if  the  court,  at  the  time  allowed  for  cause,  confirms  the  decree,  the  de- 
fendant shall  pay  full  costs. 

So,  in  the  exchequer,  if  a  defendant  served  ad  audiendum  judicium,  makes 
default,  whereby  there  is  a  decree  against  him  nisi,  &c.  he  shall  not  after- 
wards be  heard  to  shew  cause,  till  he  pays  5/.  costs  to  the  plaintiff  or  his  at- 
torney.    Rules  and  Orders  in  the  Exchequer,  1 2.  Rule  29. 

[If  defendant  by  his  answer  denies  the  whole  equity  of  the  bill,  and  the 
answer  is  reported  insufficient,  and  defendant  duly  served  m^kes  no  further 
answer,  the  bill  shall  be  taken  pro  confesso.      Semb.  2  Atky ris,  2 1 .] 

[If  one  defendant  does  not  appear,  and  the  whole  line  of  process  goes 
against  him,  it  is  equal  to  proceeding  to  outlawry  at  law,  and  there  may  be 
a  decree  against  the  other  defendants  who  appear.     1  Vesey,  395.] 

STlae  court  will  not  declare  a  will  well  proved   against  an  heir  at  law 
endant^  though  he  makes  default,  unless  the  proofs  are  read.    3  Atkyns, 
•25.1 

(T  2.)  When  the  plaintiflF  does  not  appear. 

If  at  the  time  of  the  hearing,  the  plaintiff  does  not  appear,  the  defendant 
shall  be  dismissed  with  costs  to  be  taxed  by  a  master.  Vide  Pract.  Reg. 
in  Chan.  190. 

[As  long  as  depositions  are  in  being,  defendant  cannot  move  to  dismiss  for 
plamtifl's  delay,  but  must  set  down  the  cause  to  be  heard  ad  requisite  defen- 
dentis ;  but  if  he  suppress  depositions  on  plaintiff's  delay,  he  may  move  to 
.  dismiss  for  want  of  prosecution.     Bunb.  23.] 

[If  a  commission  has  been  taken  out  to  examine  witnesses,  but  nothing 
done  upon  it,  but  publication  is  past^he  defendant  cannot  move  to  have 
the  bill  dismissed,  but  the  cause  musM^  set  down,  and  if  the  bill  is  dismissed 
at  hearing,  he  has  his  full  costs.     3  Atkyns,  558.3  j 

When  the  plaintiff 's  bill  is  dismissed  of  course,  or  by  order  for  want  of  t 
prosecution,  it  shall  not  be  afterwards  retained,  without  motion,  and  acer-  | 
tificate  of  the  payment  of  the  costs  from  the  defendant's  attorney.  Ord.  per  ' 
Cla.     Rules  arid  Orders  in  Chancery,  1 1 8.     Vide  Pract.  Reg.  in  Chan.  M6. 

So^  in  the  exchequer,  if  the  defendant  is  served  and  appears,  and  the 
plaintiff  does  not  attend,  the  cause  shall  be  put  out  of  the  .paper,  and  the 
plaintiff  shall  pay  5/.  costs  j  and  if  the  defendant  puts  the  cause  into  the 
paper  to  be  heard  the  next  term,  ad  rcquisitioncm  dfftndentis,  (as  he  may 
do),  the  plaintiffshall  not  be  heard  till  he  has  paid  the  5/.  costs.  Rules  and 
Orders  in  Exchequer,  12.  Rule  29. 

(T  3.)  When  there  are  not  parties. 

Tliere  ought  to  be  proper  parties  to  the  bill.  Vide  Pract.  Reg.  in  Chan. 
26!,  &c.     Vide  ante,  (E  2.) 

[*]But  if  a  proper  party  is  beyond  sea,  upon  an  affidavit,  that  it  is  not 
known  whether  he  he  dead  or  alive,  the  plaintiffshall  have  a  decree  agaiu^t 
the  other  defendant,  without  prejudice.     1  Vcr.  487. 

[M74][*475] 


Hearing  of  the  cause.  451 

£A  cause  foraii  account  and  distribution  of  personal  estate  may  be  beard, 
when  a  defendant  who  is  abroad  bas  not  been  served,  nor  answered.  Bunb. 
200.] 

f  A  bill  is  never  dismissed  for  want  of  parties,  but  stands  over  on  paying 
costs  of  the  day  ;  and  decrees  dismissing  bills  for  want  of  parties  have  been 
reversed  for  that  reason*     2  Atkyns,  1  d*] 

[If  a  bill  is  brought  to  redeem  against  the  representatives  of  mesne  pur** 
chaser  without  notice,  and  against  puisne  purchaser  with  notice,  and  plain- 
tiff does  not  reply  to  the  a'nswer  of  the  mesne  purchaser's  representatives^ 
they  are  not  proper  parties  before  the  court.     2  Atkyns,  1 39*] 

Qlf  a  bill  is  brought  against  one  partner  for  a  joint  demand,  the  other  be- 
ing not  amendable  because  out  of  the  kingdom,  the  partner  before  the  court 
shall  be  decreed  to  pay  the  whole  debt.     2  Atkyns,  5 1 0.] 

[If  a  cause  stands  over  for  want  of  some  proper  defendants,  (others  being 
improperly  inserted),  you  cannot  proceed  agamst  any  other  defendant,  with- 
out dismissing  the  bill  as  to  those  who  are  improperly  before  the  court*  3 
Atkyns,  400.] 

(T  4.)  What  evidence  shall  be   admitted  upon  the  hearing. 
[Vide  (3  A  2.)] — ^Depositions  in  Ijie  same  or  a  cross  cause. 

At  the  time  of  the  hearing,  after  the  bill  ^nd  answer  are  opened  by 
the  counsel,  the  court  proceeds  to  the  proof.  Vide  Pracjt.  Re^.  in  Chan. 
189,190. 

'  The  usual  proof  is  reading  the  depositions  niade  in  the  same  cause*  Vide 
Pract.  Rc^.  inChan.  152.  4^      . 

Depositions  in  cross  causes,  l^etween  the  same  ^parties,  heard  at  the  same 
time,  shall  be  allowed  upon  both  causes  without  motion.  (Vide  Pract.  Reg, 
in  Chan.  1 52.  By  order.) — So  in  the  Exchequer.  Vide  Rules  aqd  Orders 
in  Exchequer,  11.  Rule  26. 

Allowed,  upon  motion.     Ca.  Ch.  236. 

But  when  the  allowance  was  ordered  upon  the  motion  of  the  defendant, 
after  publication  in  the  first  Cause,  and  before  publication  in  the  second 
cause,  whether  the  depositions  for  proof  of  an  agreement,  not  alleged  by 
the  answer  of  the  defendant  in  the  first  cause,  but  alleged  by  his  bill  in  the 
second  cause,  shall  be  admitted.     Dub.  Ca.  Ch.  236. 

[If  the  point  in  issue  in  the  cross  cause  was  not  in  issue  in  the  original 
cause,  the  depositions  in  the  original  cause  cannot  be  read  inthecross  cause. 
Bunb.  321.] 

[Depositions  in  a  cross  cause,  brought  after  a  decree  pronounced  in  the 
original  cause  cannot  be  read  touching  the  matters  in  issue  in  the  original 
cause,  but  may  as  to  matters  not  in  issue  in  the  original  cause.     3  Atkyns, 
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[Though  depositions  taken  dc  bene  esse  are  irregular,  they  cannot  be  ob- 
jected to  at  the  hearing :  you  should  move  to  discharge  the  order  for  publi- 
cation.    2  Alkyns,  1 89.]     '  .  „    .  , 

[Depositions  de  bme  esse  shall  be  published,  where  it  is  morally  impossi- 
ble to  examine  the  witnesses  in  chief;  as,  if  a  commission  has  [*]issued  to 
examine  in  Sweden,  the  king  whereof  has  refused  to  let  it  be  executed,  the 
commission  is  come  back,  and  the  king  of  Sweden  has  ordered  a  pubhc  ex- 
amination before  his  own  judges.     2  Vesey,  325.  336.]  .^'l^J^      a^ 

[Depositions  de  bene  esse,  taken  many  years  before,  maybe  pubhshed  with 
depositions  in  a  supplemental  cause,  on  affidavit  that  some  of  the  "^l^^j^^^^^ 
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are  dead,  and  that  nothing  can  be  learned  of  the  others  on   enquiry  :  but 
without  preiudice  to  the  exceptions.     2  Vesey,  496.] 

But  no  witness  shall  be  examined  viva  voce  at  the  hearing,  without  an 
order  before  the  hearing  of  the  cause.  Vide  Pract.  Reg.  in  Chan.  154.  Vido 
Rules  and  Orders  in  Exchequer,  10.  Rule  23. 

[Witnesses  arc  nev'er  allowed  to  be  examined  at  large  vivavoce,  at  the 
bearing.     1  Atkyns,  444.] 

[Viva  voce  examinations  are  allowed  sparingly,  and  only  after  publication 
where  doubts  have  appeared  in  their  depositions,  to  clear  such  doubts  and 
inform  the  court.     Ibid.] 

[At  most,  only  to  prove  exhibits,  not  to  let  in  other  examinations  ;  and 
tbis  at  the  instance  of  the  party  to  use  the  exhibits,  but  never  of  the  contra- 
jry  party.     Ibid.] 

li  the  piaintitF after  examination  of  witnesses  withdraws  bis  replication, 
takes  exceptions  to  the  answer,  and  replies  to  a  new  answer,  and  upon  a 
commission  witnesses  are  examined,  the  depositions  upon  the  former  com- 
fi^ission  shall  be  suppressed,  if  the  witnesses  are  not  fe-examined  after  the 
last  replication,  or  allowed  by  the  court,  upon  motion,  to  be  used  at  the 
bearing  of  the  cause.     Pr.  Ch.  386. 

[If  the  cause  is  brought  to  hearing,  and  stands  over  with  liberty  to  add  a 
part)^,  if  1)6  is  a  material  defendant,  and  concerned  in  interest,  the  deposi- 
pons  taken  before  cannot  be  read  against  him*     Bunh.  310.] 

[The  rqles  of  evidence  in  general  are  the  same  in  equity  as  at  law.  1 
Atkyos,  453.     2  Atkyns,  328.1 

[A  lease  and  possession,  and  payment  of  rent  under  it,  is  a  presumptioD 
of  ri^ht  in  the  lessor ;  but  if  two  leases  are  set  up,  one  cannot  be  read  till 
possession  under  it  is  proved.     1  Atkyns,  453.     2  Atkyns,  228.] 

[Recoipts  for  rent  are  not  evidence  of  title  in  lessor^  unless  the  payment 
is  proved.     Ibid.] 

[Old  rentals,  where  bailiffs  admit  money  received,  are  evidence  of  pay- 
ipent.      Ibid.] 

(^A  bond  or  mortgage  \^  priaia  facie  good  evidence,  but  if  there  are  mani- 
fest signs  of  fraud  in  the  obligee,  he  shall  be  put  to  prove  actual  payment. 
3  P.  W.    288.] 

[It  is  a  motion  of  course,  that  a  defendant  for  formes  sake  may  be  exam- 
|ned»  saving  just  exceptions.     2  Alkyns,  228.] 

[The  deposition  of  a  defendant  against  whom  plaintiff  can  give  no  evidence 
IH^y  be  read  for  another  defendant.     3  P.  W.  288.] 

[The  deposition  of  a  defendant  nqt  interested  may  be   read  for  another 
defendant,  and  also  for  plainti^,  though  at  law  defendant  cannot  be  exam/n-» 
p4  for  plaintiff ;  but  if  defendant  may  be  hable   for  costs,  it  cannot  be  retid. 
3  Atkyns,  401.] 

[So,  the  deposition  of  one  defendant  chained  with  a  fraud,  cannot  bo 
[♦]read  for  another  defendant,  as  it  may  tend  to  pxcuse  him  with  regard  to 
pis  own  costs,     1  Atkyns.  203.] 

[The  evidence  of  a  co-defendant  particeps  fraudis  and  interested  shall 
pot  he  read,  though  if  only  attorney  and  trustee  it  may.*    2  Vesey,  627.] 

[Co-defendants  may  read  against  each  other  whatever  is  proved  for  nlain- 
tiff.     2  Vesey,  622,]  r      y .        if 

[A  mere  nominal  trustee  may  be  pxamined  in  equity,  though  not  at  law. 
?  Atkyns,  228.]  ^ 

[An  executor  in  trust  is  not  a  good  witness  for  hia  cestui  nut  trust,  (houijb 
ft  bare  trustee  isj     3P.W.  180.1  ^ 
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[The  evidence  of  a  fausbaiid  shall  be  admitted,  though  his  wife  is  a  defen-  . 
^ant,  if  the  interest  of  a  third  person  is  concerned.     1  Atkyns,  451.] 

[The  deposition  of  the  wife  of  the  prockein  amy  of  plaintiiT  feme  covert^ 
cannot  be  read  for  plaintiff.     3  Atkyns,  511.  547.] 

[If  a  plaintiff  executor  examines  his  son,  and  dies,  leaving  his  son  execu- 
tor, who  also  takes  out  administration  de  bonis  non  of  the  original  testator, 
and  he  revives,  yet  his  deposition  in  the  original  cause  may  be  read.  2 
Atkyns,  615.] 

[if  a  creditor  brings  bill  against  an  executor  for  an  account  of  assets,  the 
evidence  of  a  co-executor,  tending  to  increase  testator's  estate,  cannot  be 
read,  for  he  has  an  interest.     3  Atkyns,  95.3 

[The  evidence  of  one  having  an  interd^t  cannot  be  read,  though  he  is  sat- 
isfied, unless  a  release  is  produced.     2  Atkyns,  15«] 

[If  there  is  an  agreement  in  writing  between  A.  and  B.  the  steward  of  C 
for  sale  of  A.'s  estate  to  C,  but  the  covenant  by  B.,  and  he  bound  in  pen- 
alty /or  the  performance,  and  A.  brings  bill  against  B.  and  C.  charging  there 
was  a  defeazance  prepared,  but  the  execution  prevented  by  B. — B.'s  depo- 
sition cannot  be  read  for  C,  especially  if  B*  has  examined  witnesses.  3 
Ves.  219.]  ^ 

[Depositions  to  prove  that  plaintiff  (who  sues  for  dower)  had  ac- 
knowledged a  bond  to  be  given  in  lieu  of  dower,  though  it  does  not  appear 
on  the  lace  of  it,  cannot  be  read.     Wils.  34.  j 

Qlfa  person  joins  fraudulently  in  granting  an  estate  without  the  usual  cov- 
enants, but  only  that  he  has  done  no  act  to  incumber,  his  deposition  may 
be  read  to  impeach  his  title  to  the  estate,  -and  to  shew  it  was  done  to  carry 
on  the  fraud.     2  Atkyns,  228.] 

[The  evidence  of  a  witness  is  not  invalidated  by  reason  of  his  tender 
years,  if  it  is  of  a  circumstance  likely  to  make  a  great  impression  on  his  mind. 
2  Atkyns,  243.] 

[[The  deposition  of  a  heathen  idolater,  sworn  according  to  their  ceremo- 
nies in  the  most  usual  and  solemn  manner,  may  be  read.  R.  on  great 
consideration,  per  Hardwicke,  C.  Lee,  C.  J.  Willes,  C.  J.  and  Parker,  C. 
B.     1  Atkyns,  21.] 

[On  an  appeal  ^om  the  rolls,  the  appellant,  on  petition,  may  be  let  in  to 
read  new  evidence  not  read  there,  provided  he  will  give  up  his  deposit.  2 
Atkyns,  408.] 

[The  court  will  not  enter  upon  a  determination  of  the  constituting  a 
courtof  aibreign  nation,  but  will  hear  evidence  as  to  the  extent  of  its  juris- 
diction, and  the  nature  and  effect  of  the  proceedings  and  sentence  in  it.  2 
Vesey,  556^^ 

[*](T5.)  In  another  cause. 

A  decree,  or  examinations  of  witnesses  in  a  former  cause  between  the 
same  parties,  may  be  read  as  evidence,  though  not  conclusive,  although 
thereby  there  is  not  an  opportunity  of  examining  between  co-defendants.  2 
Vesey,  89. 

Depositions,  in  a  former  cause  in  chancery,  admitted  to  be  read,  upon 
motion,  the  same  matter  being  th^n  under  examination,  as  now.  Ca.  Ch. 
73.  175. 

Though  neither  the  plaintiff,  nor  ^ny  under  whom  he  claims,  was  party 
to  the  former  cause.     R.  Ca.  Ch.  73. — Cont.  at  Law,  2  Rol.  679.  I.  35. 

Though  neither  the  plaintiff  nor  the  defendi^nt  w^s  then  a  party.  Ca. 
Ch,73.     Cont,  1  Ver.  431, 
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And  though  the  former  cause  was  more  tlian  thirty  years  past,  and  tbe 
witnesses  dead.     Ca.  Ch.  73. 

So,  depositions  in  a  cause  dismissed  for  want  of  equity  for  relief.  Ca. 
Ch.  175. 

So,  depositions  for  a  legatee  against  an  executor,  to  prove  assets,  in  a  bill 
brought  by  another  legatee  for  the  same  intent..    1  Ver.  413. 

[A  decree  in  a  former  cause  wherein  the  then  lessee,  and  not  the  impro- 
priator, was  plaintiff,  and  the  then  tenants  were  defendants,  admitted  as  evi- 
dence.    Bunb.  110.] 

[If,  on  a  bill  brought  by  devisees  to  establish  a  will,  the  heir  at  law 
prevails  to  set  it  aside,  he  shall  have  the  benetitof  the  depositions  in  that 
cause,  in  another  brought  by  him  against  a  purchaser  before  the  answers 
came  in  in  the  former.     2  Atkyns,  1 74.] 

'  And  if  the  plaintiff  or  defendant  obtains  an  order  for  the  use  of  depositions 
in  another  cause,  the  adverse  party  may  use  them,  without  motion,  unless 
he  be  inhibited  by  the  same  order.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  109. 

[Depositions  in  a  former  cause  for  a  modus,  where  the  impropriator  had 
not  answered,  nor  the  vicar  replied,  cannot  be  read.     Bunb.  9 1 .] 

[A  decree  (in  a  tithe  cause)  cannot  be  read  unless  proved  to  be  touching 
the  same  lands  or  title.     Bjnb.  28 1.  ] 

[A  verdict  between  the  same  parties,  obtained  since  issue  joined  in  eq- 
uity, cannot  be  read,  unless  proved  to  be  touching  the  same  lands.     Ibid.] 

But  when  the  former  cause  was  dismissed  for  irregularity,  the  depositions 
therein  can  never  be  admitted  in  another  cause  for  the  same  matter ;  for 
the  formercause  never  was  regularly  in  court.     R.  Ca.  Ch.  175. 

So,  a  bill  exhibited  by  the  defendant  against  the  plaintiff  at  another  time, 
shall'  be  read,  upon  proof  that  it  was  exhibited  with  his  privity.  Ca, 
Ch.  65. 

[hi  a  cause  against  a  bankrupt  and  another,-  the  plaintiff  cannot  read  the 
examination  of  that  other  before  the  commissionerd  under  the  bankruptcy, 
unless  it  its  proved  in  the  cause  that  such  examinations  were  taken  before  the 
conwnissioners.     1  Atkyns,  203.] 

[The  examination  of  defendant's  attorney  before  commissioners  of  bank- 
rupt, to  prove  a  fraud,  cannot  be  read,  unless  he  has  been  examined  in  chief 
in  the  cause.     3  Atkyns,  415.] 

[*jBut  the  examination  of  defendant  before  commissioners  may  be  read, 
if  he  has  set  up  a  different  right  by  his  answer,  to  shew  the  inconsistency. 
Ibid.] 

[In  the  exchequer  the  court  will  sometimes  refuse  to  give  leave  on  motion 
to  read  the  decree  and  depositions  in  a  former  cause,  saving  just  exceptions, 
though  a  motion  of  course  in  chancery,  for  there,  having  only  one  judge, 
he  may  distjiiow  them  if  he  sees  just  exception;  but  here,  living  four  judges, 
ifthcy  sho^M  be  equally  divided  in  opinion,  tliey  must  then  be  read  what« 
over  reason  n^iglit  be  to  the  contrary,  for  no  just  exception  could  appear* 
Bunb.  293.] 

(T  6.)  The  defendant's  answer. 

So,  the  answer  of  the  defendant  may  be  read  against  him  *,  but  then  the 
whole  may  he  read  by  theotlier  party. 

So,  if  a  defendant,  being  an  infant,  answers  by  guardian,  and  at  full  age 
neither  amends  or  makes  a  new  answer,  as  he  may  do,  but  prays  a  hearing  of 
the  cause  dc  novo,  his  answer  shall  be  evidence  against  him.     Eq.  R*  4, 
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[If  the  plaintiff  is  charged  by  an  answer  he  must  discharge  himself  by- 
proof,  and  cannot  do  it  by  reading  the  whole  answer.     2  Atkyns,  383.] 

[Defendant's  answer  in  another  cause  may  be  read,  to  shew  that  a  deed  in 
question  once  existed.     1  Vesey,  387.  J 

[The  answer  of  two  defendants,  arbitrators,  may  be  read  against  a  third 
party  to  the  award.     Bunb.  196.] 

[The  answer  of  a  defendant  disclaiming  all  right  to  an  estate,  and  not 
brought  to  hearing,  shall  be  read  against  another  defendant.     2  Atkyns,  39.] 

[Defendant  is  not  bound  by  an  admission  of  a  consequence  in  law,  or  a 
c  onsequciice  in  equity,  for  the  court  is  judge  of  it.     3  Atkyns,  522.] 

If  the  defendant  by  his  answer  denies  an  agreement,  &c.  it  ought  to  be 
proved  by  two  witnesses,  for  one  is  not  sufficient.  2  Ca.  Ch.  8.  1  Ver. 
161. 

[If  defendant's  answer  is  equally  strong  with  the  deposition  of  one  witness, 
there  can  be  no  decree  against  .him,  but  if  concurring  circumstances  sup- 
port the  deposition,  there  may.  2  Atkyns,  19.  140.  3  Atkyns, '407.  Vide 
1  Bro.  Ch.  Rep.  52.     See  also,  2  Ves.  jun.  244.] 

(^If  the  denial  of  defendant  by  his  answer  is  not  clear,  positive,  and  full 
to  the  fact,  the  court  will  decree  on  the  testimony  of  one  witness.  3  At- 
kyns, 646.     1  Vesey,  QA.} 

(T  7.)  Deeds. 

« 

A  deed,  mentioned  in  the  bill,  to  which  the  defendant  savs,  he  believes 
tbere  is  such  a  deed,  shall  not  be  read,  without  proof;  for  the  confession 
does  not  admit  more  than  is  alleged  by  the  bill,  and  does  not  warrant  the 
reading  of  a  deed  with  like  clauses.     R.  2  Vent.  161  • 

[The  probate  of  a  will  may  not  be  read  in  case  of  a  real  estate,  though  de- 
fendant has  admitted  he  believes  there  is  such  a  will  \  otherwise,  if  his  ad- 
miseion  had  been  full.     Bunb.  6.] 

So,  a  deed  proved  vpon  a  commission  against  one  defendant  only,  shall 
not  be  admitted  against  the  other  defendant.     2  Vent.  36]  • 

QA  deed  forty  years  old,  without  proof,  or  shewing  where  or  how  they 
canne  by  it.     Bunb.  234. 

r*][But  not  a  deed  of  thirty-five  years  old,  in  general,  though  sometimes. 
Ibid.] 

[]An  antient  copy  of  a  bargain  and  sale  inroUed  at  the  chapel  of  the  rolls, 
attested  by  five  witnesses,  or  even  without  attestation,  is  good.  2  Atkyns, 
541.1 

[]Ii  defendant  by  answer  in  another  cause  has  admitted  that  a  deed  in 
question,  a  release,  once  existed,  and  defendant  has  the  lease  belonging  to  this 
release,  plaintiff  may  read  tlie  draught  of  the  release,  if  well  proved.  1 
Vesey,  387.] 

[A  counterpart  may  be  read,  if  the  original  deed  is  lost  ;  if  no  counter- 
part, a  copy;  if  no  copy,  parol  evidence  how  it  was  lost.     2  Atkyns,  71.] 

[The  book  of  impropriator's  predecessor  admitted  as  evidence  of  a  mor- 
tuary.    Bunb.  46. J 

QMinisters'  accounts  though  subsequent  to  31  li.  8.  may  be  read  in  a  tithe 
cause.     Bunb.  284."] 

[Entries  in  the  accounts  of  the  lord's  steward,  admitted  to  prove  a  modus 
to  the  vicar,  in  discharge  against  the  impropriator  the  plaintiff.    Bunb.  1 80.] 
[A  baiKff's  accounts  have  been  admitted  as  evidence  of  quit-rents.    Std*  q, 
as  to  a  lord  of  a  manor's  books*    Bunb.  46.] 
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[That  an  account  may  be  evidence  for  quit-rents.  It  musl  appear  to  be 
a  bailiff's,  and  signed  by  him.     2  Atkyns,  140.] 

I  Ad  entry  in  a  man's  book  of  accounts,  may,  on  a  reference  to  a  master, 
be  read,  not  as  evidence  of  the  debt,  but  of  a  claim  of  it  in  the  hfe-time  of 
the  deceased.     2  Ves.  54.] 

[Letters  or  books  of  an  agent  or  servant  may  be  read  if  he  is  dead,  other- 
wise not.     2  Ves.  1 90.1 

[So,  a  feme  covert  having  a  separate  estate,  and  giving  bond,  her  dec- 
lai-ations  may  be  read,     lbid.3 

[An  inquisition  of  lunacy,  and  other  inquisition,  maybe  read,  but  are  not 
conclusive  evidence,  for  they  may  be  traversed.     2  Atkyns,  412.] 

The  customs  of  neighbouring  manors  ma>  be  admitted  to  shew  the  cus- 
tom of  the  manor  in  question,  in  mine  countries  and  fen  countries,  where 
there  is  a  similitude.     2  Atkyns,  189.] 

[A  certificate  of  an  original  agreement  between  rector  and  vicar  from  the 
abbot  of  a  foreign  abbey,  cannot  be  read,  if  it  does  not  appear  that  it  came 
out  of  the  charter  house  of  the  abbot,  or  that  he  is  the  proper  officer  to  keep 
the  records.     3  Atkyns,  4  96. J 

[Items  in  a  partnership  account  relating  to  the  particular  interest  of  the 
book-keeper,  will  not  be  supported*     2  Atkyns,  159.  j 

[If  a  bond,  &c.  has  been  delivered  up  to  plaintiff,  he  cannot  read  parol 
evidence  to  the  contents  of  it,  whether  the  bill  is  to  be  relieved  against  it, 
or  whether  it  comes  in  byway  of  collateral  evidence.     1  Ves.  503.  J 

[A  list  of  bank  notes  in  testator's  hand-writing,  some  marked  as  received, 
others  as  not  received,  cannot  be  read  in  evidence,  though  many  years  have 
elapsed  without  any  demand  on  the  unreceived  notes,  which  are  supposed 
to  be  lost.     2  Ves.  38.] 

[Exhibits  proved  viva  voce  at  the  hearing,  cannot  be  read  where  there  is 
a  right  to  controvert,  or  to  a  cross  examination.     2  Ves.  472.] 

[A  deed  may  be  proved  Ttva  voce  at  the  hearing,  but  not  a  will.  3  P. 
W.  91.] 

[*]A  will  of  real  estate  shall  not  be  proved  as  an  exhibit.     Bunb.    31  O.J 

[The  court  will  order  public  books  (ad  of  a  manor  court)  to  be  produced, 
in  whatever  hands  they  are,  but  not  private.     2  Ves.  578.1 

[An  executor  who  was  counsel  and  drew  the  draught  of  an  annuity,  to 
set  aside  which  a  bill  is  brought,  shall  be  obliged  to  leave  the  draught  with 
his  clerk  in  court,  but  not  on  oath.     2  Atkyns,  214.] 

[A  corporation,  as  trustees  for  a  charity,  shall  not  be  obliged  to  produce 
their  books  relating  to  the  trust,  though  they  submitted  by  their  answer  to 
produce  as  the  court  should  direct.     Bunb.  290.] 

[If  defendant's  witness  proves  a  deed,  and  refers  to  it,  yet  plaintiff  cannot 
compel  him  to  produce  it.     3  P,  W.  35.] 

(V)  INTERLOCUTORY  ORDERS. 

The  orders  made  by  the  court  upon  hearing  are  interlocutory,  or  final 
and  dccrt'tal.     Vide  Pract.  Reg.  in  Chan.  253. 

The  interlocutory  (which  comprehend  all  orders  made  by  the  court  before 
the  decree)  shall  not  he  explained  by  petition,  but  by  motion  upon  notice 
lo  the  other  party.     Vide  Pract.  Rc^.  in  Chan*  255. 

[An  interlocutory  order  or  even  a  decree,  if  gained  by  colluMon,  may  be 
sci  ',mdc  on  petition.      3  P.  W.    104.] 
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^An  order  on  a  petition  made  on  bearing  cctensel  on  iK>th  sides,  is  not  dis- 
charged on  motion  ;  on  a  petition  tx  parity  it  is.     2  Ves,  1 13.] 

[The  court  can  make  an  order  in  the  nature  of  a  decree,  on  motion  ov 
petition,  with  Consent  of  all  parties,  but  not  for  sale  or  mortgage  of  a  term, 
to  be  a  charge  on  the  inheritance  of  an  infant  plaintiff;     3  Ves.  399*] 

[[Yet,  on  plaintiff's  affirming  their  consent  to  a  petition,  (though  the 
cause  is  abated  by  the  infant  plaintiff's  marriage  with  defendant,  and  not 
revived),  the  court  will  declare  it  will  not  restrain  trustees  from  raising  and 
paying.     Ibid*] 

An  order  made  without  mention  of  a  former  order,  concerning  the  same 
matter,  is  surreptitious,  and  shall  ndt  be  used.  Vide  Pract«  Reg.  in  Chan. 
256. 

Nor,  shall  it  be  entered  after  the  eighth  day  from  the  pronouncing  it,  ex«i 
elusive.     Vide  Pract.  Hog.  in  Chan.  256.     Vide,  for  the  entry,  ante,  (B  6.) 

The  consent  of  the  solicitor  to  an  interlocutory  Order  is  sufficient.  Ca» 
Ch.  Be. 

In  the  exchequer,  after  judgment  upon  an  hearing,  or  rule  upon  amotioa 
pronounced,  the  minutes  ought  to  be  repeated  openly  in  court,  before  the 
bearing  of  another  cause,  on  motion,  to  tne  intent  that  any  mistake  may  be 
rectified.     Rules  and  Orders  in  Exchequer,  12.  Rule  30. 

[An  order  that  a  cause  shall  stand  over  indefinitely,  does  not  imply  that 
it  is  put  olf'only  to  next  term.     2  Atkyns,  2.] 

[If  there  is  a  variation  between  the  original  will  and  the  probate,  the  cause 
must  stand  over,  and  the  parties  may  apply  to  the  spiritual  court  for  amend** 
ment.    2  Atkyns,  50.] 

{The  court  never  orders  any  thing  to  be  pulled  down  on  motion,  rarely  oo 
<)ecree.     1  Ves.  543*] 

[*](W  1.)  Reference  to  a  master. 

When  the  court  would  be  informed  of  any  fact,  it  is  usually  referred  to  a 
master  ;  as,  to  examine  the  sufficiency  of  an  answer.  Vide  Rules  and  Or* 
ders  in  Chancery,  1 19.     Vide  Pract.  Reg.  in  Chan.  305,  6. 

To  take  accounts.  Vide  Pract;  Reg.  in  Chan.  305. 

ETo  examine  into  impertinence  or  scandal.] 
A  bill  cannot  be  referred  for  impertinence  after  answer,  or  even  submit- 
tiDg  to  answer,  as  by  praying  time,  &c.     2  Ver.  631.] 

[For  scandal,  the  old  rule  was  that  a  bill  might  be  preferred  at  any  timel 
Vide  2  Ver.  24.  631.     Bunb.  304.     But  it  has  been  since  held  that,  by  an- 
swering, defendant  waived  any  objection,  and  ought  not  afterwards  to  pro- 
cure the  bill  to  be  altered  and  made  a  new  one»    2  P.  W.  311.     2  Eq,  . 
Ab.  69,] 

[There  is  no  established  rule  within  what  time  an  answer  may  be  referred 
for  impertinence.  Lord  Hardwicke  discharged  an  order  of  reference  for 
impertinence  of  an  answer,  after  plaintiff  hdd  fain  by  some  time*  2  Ver. 
631.  Lord  Thurlow  refused  to  dischaige  such  an  order.  1  Brown.  Ch« 
Rci).  400.] 

[A  party  ma(y  have  the  affidavit  of  his  own  solicitor  referred  for  impertf** 
nence.     3  Atkyns,  391.] 

[If  defendant  pleads  a  decree  of  dismission  of  a  former  cause  for  the  same 
inatters,  in  bar  to  plaintitf's  deipand  on  his  new  bill,  if  plaintiff  does  not  ap« 
ply  to  refer  to  a  master  to  state  whether  there  is  such  decree,  but  sets  down 
the  caus6  for  hearing,  it  is  a  waiver  of  his  right  of  application  for  such  ref^r;* 
euce,  and  the  court  will  determine  it.     1  Atkyns,  53.] 
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[The  court  will  not  make  aa  order  for  a  master  to  admit  depositiona  in  a 
former  cause  between  the  same  parties  to  be  read,  for  he  may  judge  if  they 
are  proper,  and  if  be  is  mistaken,  you  may  except.     3  Atk*  524.1 

[Keservation  of  furtlier  directions  does  not  reserve  interest  wliich  ought 
to  be  expressly  directed  by  the  decree  to  be  reserved  '^  but  after  direction 
of  trial  at  lawy  reservation  of  general  directions  includes  costs,  interest,  &c. 
2Ves,470.] 

But  a  reference  of  the  state  of  the  case  is  not  frequent,  without  consent 
of  the  parties.     Vide  Pract.  Reg.  in  Chan.  306. 

Nor,  a  reference  to  determine  the  cause,  except  where  the  parties  are 
poor,  or  of  kin,  or  do  consent.  Ibid.  |  Vide  Slee  r.  Bloom,  20  Johns. 
Ilep.  669.  } 

.    Nor,  a  reference  to  take  accounts,  till  the  hearing  of  the  cause*     Vide 
Pract.  Reg.  in  Chan.  307.  309. 

A  reference  to  examine  court-rolls  is  made  to  two  masters.  Vide  Pxact. 
Reg.  in  Chan.  307. 

[The  court  will  compel  witnesses  (though  strangers)  to  attend.  Bunb. 
169.]  «      /       * 

[A  party  once  examined  may  be  examined  again  on  new  interrc^tories 
to  the  same  matter  without  an  order,  the  master  being  judge ;  but  a  witness 
may  not,  without  order.     2  Ves.  270.]    . 

[A  master  may  proceed  ex  parte  without  order,  if  the  other  party  does 
not  attend.     2  Ves.  388.] 

(W2.)  Report. 

The  report  or  certificate  of  the  master  ought  to  be  succinct  and  plain,  with- 
out recital  of  all  the  points  of  the  order  of  reference,  or  the  debates  [*3of  the 
counsel  upon  which  it  was  founded.  Ord.  per  Cla.  Rules  and  Orders  of 
Chancery,  118.     Vide  Pract.  Reg.  in  Chan.  320. 

The  master  usually  delivers  his  opinion  in  the  report,  if  the  case  be  not 
difficult.     Vide  Pract.  Reg.  in  Chan.  319. 

And  if  it  be  difficult,  he  shall  make  a  special  report ;  but  that  shall  not  be 
upon  the  importunity  of  counsel,  but  only  when  tlie  court,  or  the  intricacy 
of  the  case,  in  his  judgment,  requires  it.  Ord.  per  Cla.  Rules  and  Ordere 
of  Chancery,  1 1 8.     Vide  Pract.  Reg.  in  Chan.  319,  320. 

[Master's  special  reports  shall  not  set  forth  the  evidence  and  their  opinion 
on  It,  but  only  slate  the  bare  matter  of  fact.     1  Atkyns,  454.  J 
^    The  report  ought  not  to  exceed  Uie  order  of  reference.     Vide  Pract.  Rcff. 
in  Chan.  320.  ^ 

[Under  a  decree  to  account,  the  master  may  state  special  matter,  though 
there  is  no  direction  so  to  do.     2  Atkyns,  621 .] 

It  shall  be  made  upon  consideration  of  the  Mhole  answer,  or  matter  refer- 
red, tliat  thereby  the  court  may  be  fully  iufonned.  Ord.  per  Cla.  Rules 
and  Orders  of  Chancery,  1 1 9.     Vide.  Pract.  Reg.  in  Chan.  320. 

As,  if  It  be  referred,  whether  such  a  thing  be  confessed  or  alleged  by  the 
answer,  the  master  shall  also  consider,  how  such  confession  is  balanced  or 
avoided,  by  another  part  of  the  answer.  Ibid. 

After  Uie  report  is  made,  it  shall  be  filed  with  the  register,  under  the  hand 
of  the  master,  and  then   confirmed   by  the  court,  unless  cause  is  shewn 

Chin   323  ^^  '^^'^"  "^^^ "'  ^^  ^^"^  ''^^*'''  '^'^^'-     ^'''^^  ^'''^^^-  ^^^e^  "^ 

If  cause  is  not  shewn,  it  shall  be  confirmed  absolutely. 
l^4Q^'^^^  ^^  confirmed  nisi,  and  by  the  register's  minutes  at  a  subsecjueftf 
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seal  in  the  same  cause,  it  is  taken  down  order  absolute ;  but  never  entered ; 
the  court  will  not  order  it  to  be  entered  nunc  pro  tunc,  unless  on  recent  ap- 
.plication,  on  a  motion  of  course ;  after  length  of  time  there  must  be  QOtice^ 
3  Atkyns,  521.] 

Yet,  a  report  being  positive,  and  not  to  ground  a  decree,  shall  be  of  force, 
and  process  sbaM  be  awarded  immediately  for  the  performance,  unless  the 
other  party,  upon  notice,  files  exceptions  to  it  with  the  register  within  eight 
days  in  term  time,  or  in  the  seals,  or  if  it  be  after  the  seals,  within  four 
days  of  the  next  term.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  ISQ. 
Vide  Pract.   Keg.  in  Chan.  323. 

By  order  39  Oct.  4  W.  &  M.  reports  shall  be  filed  with  the  register,  wi&. 
in  four  days  after  signing,  who  shall  indorse  the  day  of  filing;  and  all  pro- 
ceedings thereon  before  filing  sball  be  void.  Rules  and  Orders  of  Chancy 
ly,  189.     Vide  Pract.  Reg.  iu  Chan.  321. 

'*  In  the  exchequer,  a  report  ought  to  be  delivered  six  days  before  the  time 
fixt  for  the  bearing  of  the  cause,  to  the  clerk  in  the  cause,  who  shall  forth- 
with give  notice  thereof  to  the  clerk  on  the  other  side.  Vide  Rules  and 
Orders  in  Exchequer,  14.     Rule  36. 

(W  3.)  Exceptions  to  the  report. 

If  exceptions  are  taken  to  the  report,  they  ought  to  filed  with  the  register 
within  eight  days  after  the  report  filed,  if  it  be  within  the  term  or  the  seals. 
Vide  Rules  and  Orders  of  Chancery,  1 20.  Vide  Pract.  Reg.  in  Chan.  323. 
— In  the  exchequer,  two  days  before  the  hearing  of  the  cause.  Rules  and 
Orders  in  Exchequer,  14.     Rule  36. 

[*3^f  ^^  ^he  vacation,  within  four  days  of  the  next  term.  Vide  Rules  and 
Orders  of  Chancery,  1 20.     Vide  Pract.  Reg.  in  Chan.  323. 

And  he,  who  files  the  exceptions,  shall  deposit  409.  (marginal  note  of 
Clar.  Ord«  is  5/.,  and  so  is  Pract.  Reg.  in  Chan.  169.)  with  the  raster  to 
be  paid  to  the  other  party,  with  other  costs  as  the  court  shall  think  proper, 
if  they  are  disallowed.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery, 
120. 

If  they  are  disallowed,  the  40s.  shall  be  returned.  Ord.  per  Cla*  Rules 
and  Orders  of  Chancery,  120,  121. 

So,  if  any  one  exception  is  allowed  ;  as,  when  the  master  reports  an  an- 
swer insufficient  in  several  particulars,  and  the  exceptant  prevsLils  in  some 
particular,  which  is  not  insufficient  in  it,  the  40$.  shall  be  returned.  Per 
Cowper,  H.  4  Anne* 

But  by  Rule  12  Feb.  1676,  the  exceptant  shall  pay  10*.  over  the  40*.  for 
every  exception,  or  distinct  part  of  an  exception,  over-ruled.  Confirmed 
by  Rule  30  Apr.  2  J.  2.     Rules  and  Orders  of  Chancery,  142.   168. 

And  by  order  17  January,  1  W.  &  M.  though  ttie  exception  be  waived  ; 
and  if  the  exception  is  declared  to  be  frivolous  and  impertinent,  he  shall 
pay  for  it  205.     Rules  and  Orders  of  Chancery,   186.     Vide  Pract.  Reg. 

in  Chan.  169. 

The  register  shall  enter  the  exceptions  in  course,  to  be  determined  by 
the  court.     Ord.  per  Cla,     Vide   Rules  and  Orders  in  Chancery,  120. 

Vide  Pract.  Reg.  in  Chan.  325»  ^ .     m      i^ 

And  the  paper  of  the  day  shall  be  set  up  by  the  register  m  his  oflice  for 
two  days  before.  Ord.  per  Cla.  Rules  and  Orders  of  Chancery,  120.  Vide 
Pract  Reg.  in  Chan.  325, 6.  ,^      .i.  ^ 

And  notice  of  the  day  shall  be  given  by  the  exceptant  to  the  o*€J  P^^y. 
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Ord.  perCla.  Rules  and  Orders  of  Chancery,  120.  Vide  Pract.  R^.  ia 
Chan.  335. 

[If  a  bill  is  referred  for  impertinence^  and  the  masters  report  it  pertinent, 
die  defendant  may  except  generally,  and  go  upon  it  without  pointing  out  tba 
particular  impertinence  by  the  exception.     2  Atkyns,  182.3 
^   (^No  matter  not  objected  to  before  the  master,  shall  be  gone  into.     Bunb, 
98,     S  Ves.  388.] 

Sf  a  master  varies  his  report  on  objections,  the  party  may  take  exceptions 
out  other  objections.     2  Ves.  388.] 

[A  party  may  obtain  leave  to  file  an  exception,  though  the  master  was  at* 
tended  by  his  solicitor,  who  made  no  objection,  and  though  conveyances 
iiave  been  drawn  and  executed  in  consequence  of  the  master's  approbatioa 
in  his  report.     2  Atkyns,  279,] 

[If  the  error  in  the  master's  report  is  owing  to  the  exceptant's  not  laying 
%  material  evidence  before  him,  the  court  wiH  not  order  him  to  review  hii 
report,  but  on  the  exceptant's  giving  up  his  deposit.     2  Atkyns,  408.  ] 

[After  exceptions  ai^ued,  und  the  report  confirmed,  the  court  will  not  oiv 
4er  tl^e  master  to  review  his  report ;  but  errors  in  computation  merely  may 
]be  set  right  at  any  time.     1  Ves.  189.] 

[If  a  report  is  confirmed  without  exception  or  objection,  the  court  will 
pot  open  it  on  a  point  of  forfii,  if  material  justice  is  dcme  \  though  a  lunatic 
is  interested.    2  Ves.  587.] 

{  Exceptions  to  reports  of  masters  in  chancery,  are  in  the  nature  of  spe- 
'  eiaY  demurrers,  and  the  party  must  point  out  tfafe  particular  error ;  other- 
wise, the  part  not  excepted  to  will  be  taken  as  admitted.     Wilkes  n.  Ro^r 
ger^,  6  Johns.  Rep.  566. 

'  'The  court  will  not  set  aside  a  report  upon  exceptions  not  taken,  and  rf- 
^uire  fiirthj^r  proof,  even  when  infants  are  concerned,  when  they  have  % 
guardian.     Ibid.  \ 

[*](W  4»)  Final  references. 

Sometimeis  tlie  court  reffrs  a  cause  to  a  master,  or  others,  to  be  deter- 
mined by  their  award.     Vide  Pract.  Beg.  in  Chan.  30G. 

J5at  such  reference  is  made  by  the  consent  of  all  parties.     Ca.  Ch.  86. 

Aiid  the  P9i}?ent  of  the  solicitor  is  not  sufficient.     R.  Ca.  Ch.  86,  87.  i 

Nor,  is  it  sufficient  that  any  party  attends  upon  the  reference,   unless  be    .     j 
iftoes  actually  consen):.     Ca.  Ch.  87. 

But  the  solicitor,  who  consents,   shall   not  pay  costs,  though  the  award  \ 

iras  made  upon  his  consent,  and  afterwai-ds  reversed  for  that  reason  ;  fof 
|]i3  ponsent  was  void,  and  it  was  the  folly  of  the  other  side  to  proceed  upon  i 

it.     fbid." 

4*?^  though  such  an  aprard  bp  afterwards  affirmed  by  a  decree,  it  shall  bf& 
reversed  upon  a  review,  J f  it  docs  not  appear  to  have  been  made  by  the 
pnsent  of  all  parties.     R.  Ca.  Ch.  86,  87. 

So,  if  the  aifi^ard  be  of  only  part  of  the  matters  referred.     R.  Ca.  Ch.  87.  J 

pr,  iinpossible  or  repugnant.     R.  Ca.  Ch.  87. 

(X)  TRIAL  BY  COMMON  LAW.— [Practice,  509.  LIX.] 

Son^times  flip  court  refers  the  n^atter  to  a  trial  by  the  common  law,  upon 
ta  issue  by  theni  directed.     Vide  Pract.  Reg.  in  Chan.  223. 
f    As,  if  it  be  doubtful  whether  the  plaintiff,   who  sues  as  administratrix  t© 
f)er  husband,  has  her  husband  living  or  not.     R.  Ca.  Ch.  dO. 
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[}{  a  man  and  woman  deny  their  marriage  by  their  answer,  it  shall  be  left 
to  a  jury.     2  Ves.  269.] 

In  a  bill  for  a  legacy,  &c*  if  the  defendant  controverts  the  will,  it  ought 
not  to  be  established  bv  a  decree,  before  a  trial  at  law  of  the  validity  of  the 
will.     R.  Eq.  Ca.  90/(2d  part  of  2  Mod.  Ca.) 

[On  an  issue  directed  to  try  the  validity  of  a  will,  the  court  may  give 
special  direction  to  know,  if  the  jury  finds  against  it,  w^hether  it  is  for  for- 
gery or  defect  in  the  execution.     1  Ves.  1 1 9.] 

Or.  if  it  is  doubtful  whether  a  prior  mortgage  is  executed  or  satisfied* 
Eq.  Ca.  39. 

So,  if  a  fact  be  controverted,  a  trial  is  usually  directed ;  as,  whether  there 
is  such  a  custom,  prescription,  &c.     Vide  1  Ver..489. 

[^Granted  on  a  bill  against  a  judgment  by  default,  on  a  South-sea  contract, 
to  try  if  defendant  was  possessed  of  stock.     Bunb.  1 78.] 

f  On  a  bill  for  tithe  of  fish  by  custom,  though  there  was  a  former  decree 
estabiishing  the  custom,  signed  by  1 30  parishioners,  and  no  evidence  by 
^fondants  against  it.     Bunb.  239.] 

[The  court  may  direct  an  issue  to  try  a  modus,  though  the  evidence  varies 
a  little  from  the  bill.     Bunb.  340.] 

[If  on  a  bill  for  tithes  a  modus  is  set  up,  and  it  is  admitted  by  the  parson, 
that  there  have  been  such  customary  payments  time  immemorial ;  but  he 
insists  the  modus  is  void,  as  unreasonable,  uncertain,  &c.  the  court  will  not 
over-rule  the  modus  without  directing  an  issue.     3  Atkyns,  245.] 

[The  court  will  order  a  trial  on  motion,  if  it  is  agreed  that  the  point  must 
be  tried  :  as,  whether  defendant  has  a  right  to  build,  whereby  plaintiff's 
lights  are  obstructed.     1  Ves.  543.] 

[*]  Whether  a  judgment,  bond,  debt,  &c.  be  satisfied.     Ch.  R.  3. 

So,  the  court  sometimes  directs  a  trial  of  a  fact,  which  gives  a  right, 
though  it  was  in  issue  before,  upon  a  commission  to  examine  witnesses.  2 
Ca.  Ch.  3. 

So,  if  the  question  in  issue  be,  whether  there  was  an  agreement,  the  court 
nay  direct  a  trial  thereupon,  whether  the  agreement  was  waived.  R.  2 
Ca.  Ch.  40. 

So,  there  shall  not  he  a  decree  to  bind  the  inheritance  generally,  without 
two  trials  if  the  parties  desire  it.     Vide  1  Ver.  293. 

Soy  if  the  matter  be  of  value,  a  second  trial  shall  be  directed.  R.  2  Ver* 
75. 

[There  must  be  an  original  motion  for  a  new  trial,  for  the  court  will 
not  answer  a  petition  for  it  when  the  cause  comes  on,  upon  the  equity  re- 
served.    2  Atkyns,  378.] 

[New  trial  will  not  be  granted,  unless  the  application  be  recent,  even 
tbougl^  the  equity  reserved  has  not  been  set  down  sooner,  for  the  party 
wantiiig  it  should  have  set  it  down.     1  Ves.  1 92.  ] 

tAfter  issue  directed,  and  trial  had,  the  court  will  not  direct  a  new  trial, 
because  the  verdict  gives  defendant  more  than  he  claimed  by  his  answer,  nor 
on  pretence  of  surprize,  if  plaintiff  opposed  putting  off  the  trial,  nor  because 
one  of  the  plaintiffs  is  an  infant,  nor  because  one  of  defendant's  ancestors 
was  attainted,  (which  ^ves  right  to  the  king,  but  not  to  plaintiff),  though 
the  thing  in  dispute  is  land  of  great  value.     Ibid.] 

[If  there  have  been  two  trials,  the  last  at  bar,  the  court  will  sufier  that  to 
prevail,  and  not  grant  a  new  trial.     2  Atkyns,  378.1 

Butailer  a  plea  to  a  bond,  qttod  solvit  ad  diem,  if  the  defendant  in  chan- 
cery suggests  that  the  bond  was  not  executed,  or  that  it  wai  obtained  by 
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fraud,  chancery  may  well  order  payment  of  the  bond,  without  directing  a 
trial  of  the  validity  of  it,  which  waa  admitted  by  the  defendant's  piea  upon 
the  suit  at  common  law.     R.  in  Pari.  Ca.  Parh  16. 

So,  if  the  defendant  by  fraud  suppresses  a  deed,  the  court  will  make  ft 
decree,  without  directing  a  trial.     Ca.  Ch.  293. 

So,  a  trial  seems  to  be  in  the  discretion  of  the  court. 

So,  the  court  may  direct  a  special  issue  ;  or,  if  liiere  is  no  impediment, 
put  the  party  to  his  action  at  law.     2  Ver.  503. 

[[The  court  may  send  a  case  to  be  ai^ed  before  two  judges  at  their  cham- 
bers.    SAtkyns,  731.] 

When  a  trial  shall  be  enforced  upon  an  original  bill.     Vide  post,  (4  V.) 

(Y  1)  DECREE. 

A  decree  by  the  court  shall  be  drawn  with  convenient  brevity,  reciting 
only  the  substance  of  the  proceedings  briefly.  Vide  Pract.  Reg.  in  Clian* 
1 27.     So,  in  the  exchequer.     Rules  and  Orders  in  Exchequer,  1 2.  Rule  32* 

If  it  be  made  by  the  master  of  the  rolls,  or  a  judge,  it  shall  be  signed  by 
them,  and  afterwards  by  the  chancellor  or  keeper.  Vide  Pract.  Reg.  in 
Chan.  123.  127. 

And  before  it  is  presented  to  them  to  be  signed,  it  shall  be  signed  by  the 
six-clerk,  to  whom  it  belongs,  or  his  deputyl  Ord.  per  Cla.  Rules  and 
Orders  of  Chancery,  117.     Vide  Pract.  Reg.  in  Chan.  123. 

[^]  And  the  six-clerks  are  to  keep  a  public  book  of  all  decrees  made  and 
signed;  and  therefore  the  register,  at  the  beginning  of  every  term,  shall  give 
them  a  list  of  all  the  decrees  and  dismissions  signed  by  the  chancellor,  in  the 
term  of  vacation  precedent.  Ord.  per  Cla*  Rules  and  Orders  of  Chan- 
cery, 117. 

Every  decree  shall  be  drawn,  signed,  and  inroUed  before  the  first  day  after 
the  Michaelmas  or  Easter  term  next  ensuing  the  pronouncing  of  it.  Ord. 
per  Cla.  Rules  and  Orders  of  Chancery,  1 16.  Vide  Pract.  Keg.  in  Chan. 
123. 

And  shall  not  be  ailerwards  signed  and  inrolled,  without  leave  of  the  court. 
Ord.  per  Cla.  Rules  and  Ordci-s  of  Chancery,  116,  117.  Vide  Pract. 
Reg.  in  Chan.  124. 

(|A  caveat  may  be  entered  against  enrolling  a  decree  without  assigning  rea- 
son, which  stops  it  for  a  month.     1  Ves.  326.] 

[The  court  will  vacate  the  inrolment  of  a  decree,  though  strictly  regular, 
if  it  is  extremely  quick,  and  it  appears  the  other  party  intended  to  enter  ca* 
veut,  but  came  too  late  by  mistaking  the  place.  Thus  courts  of  law  set 
aside  judgments,  as  on  surprise,  though  strictly  regular.      Ibid.] 

[The  court  never  sufliers  a  decree  to  account  to  be  signed  and  inrolled,  be- 
cause it  would  tic  up  their  hands  if  there  sliould  be  any  defect  in  the  direc« 
tions.     2  Alk.  383.] 

So,  in  the  exchequer  a  decree  of  dismission  shall  not  be  entered  after  the 
last  day  of  the  next  term,  without  leave  of  the  court,  upon  motion.  Rules 
and  Orders  in  Exchequer,  12.     Rule  31. 

In  chancery,  it  may  be  inrolled  after  the  death  of  the  defendant.     3  Ch. 
Ca.  227. 

So,  if  a  guardian  is  decreed  to  pay  money,  having  confessed  assets,  he 
sliall  be  bound,  tliough  the  infant  dies  before  the  inrolment.  2  Ca.  Ch« 
199. 

If  the  decree  concerns  land,  or  a  lease,  it  shall  be  ^entered  in  the  docket  o£ 
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the  register,  within  six  months  ;  otherwise,  a  purchaser  shall  not  he  prejudi- 
ced by  it.     VidePract.  Reg.  in  Chan.  128. 

It  ought  to  recite  the  facts,  which  are  agreed  or  proved ;  otherwise  a  bill 
of  review  would  be  prevented.    1  Vcr.  214. 

If  a  decree  be  for  reUef  against  a  judgment  in  another  court,  the  judgment 
shall  first  be  read,  and  then  the  decree  does  not  vacate  the  judgment, 
but  corrects  the  unreasonable  part.  Vide  post,  (3  W.)  Vide  Pract.  Re^^.  in 
Chan.  1 27,  8. 

[In  a  second  cause  between  the  same  parties,  the  court  will  not  make  an 
iDConststcnt  decree  because  it  would  create  confusion  ;  but  will  direct  the 
cause  to  stand  over,  that  plaintifT  may  lay  the  matter  before  the  court,  by  bill 
of  review  or  otherwise.     5  Atk.  348.] 

[Acquiescence  under  a' decree  of  dismission  in  a  former  cause  may  be  in- 
sisted on  unless  it  was  without  prejudice  to  the  present  question.     Ibid.] 

[If  a  bill  is  brought,  and  decree  made  in  Wales,  and  an  appeal  to  the  lords, 
who  affirm,  and  defendant,  to  avoid  execution  flies  into  England,  an  original 
decree  may  be  had  here  on  a  bill  stating  all  the  facts.     1  Atk.  408.] 

[If  any  matter  is  reserved  at  the  hearing  till  after  the  master^s  report,  the 
court  will  not  determine  it  on  motion,  but  it  must  be  set  down  on  the  equity 
reserved.     3  Atk.  689.] 

[*][But  it  will  grant  a  receiver  on  motion,  notwithstanding  such  reserva- 
tion.    Ibid.] 

fif  plaintiff  is  entitled  to  relief  against  defendants,  A.  and  B.,  and  A.  is  de- 
creed to  pay  plaintiff,  the  court  will  give  A.  leave  to  prosecute  the  decree 
against  B.     2  Ves.  622.] 

[In  a  suit  where  the  attorney  general,  a»party,  leaves  it  to  the  court  to 
make  a  decree,  so  as  not  to  prejudice  the  rights  of  the  crown,  the  court  will 
decree  with  a  salvo  jure  to  the  crown,  and  also  give  leave  to  the  parties  to 
resort  back,  if  the  execution  is  by  act  or  right  of  the  crown  obstructed.  1 
Ves.  444.] 

[When  a  cause  comes  on  after  the  postea  returned,  upon  the  equity  re- 
served, the  decree  is  always  absolute.     Bunb.  40.] 

.  If  a  decree  be  by  the  consent  of  counsel,  and  no  other  cause  appears  for 
it,  it  shall  be  reversed  ;  for  consent  of  counsel  is  not  sufficient  ground  for  a 
decree.     1  Ver.  274. 

By  a  privy  seal  the  chancellor,  or  keeper,  may  sign  and  inrol  a  decree  of 
his  predecessor.     1  Vcr.  132. 

( Y  2.)  Who  are  bound  by  a  decree. 

All  parties  and  privies  are  bound  by  a  decree. 

So,  a  purchaser  after  the  decree.     Ca.  Ch.  231.     1  Vcr.  459. 

So,  a  purchaser  j{?cnc/^nfc  lite*     Ca.  Ch.  152.     1  Vcr.  459,  460. 

So,  a  decree  for  foreclosure  of  a  redemption  against  a  tenant  in  tail  binds 
his  issue.     Ca.  Ch.  220. 

So,  it  binds  the  remainder-man,  who  claims  by  a  voluntan'  settlement  of 
the  tenant  in  tail,  although  no  party  to  the  decree.     Scmb.  Ca.  Ch.  220. 

So,  if  a  person,  present  at  the  pipnouncing  of  a  decree,  pays  money  to  an 
executor  contrary  to  the  decree,  though  he  was  no  party  to  iLesuit,  nor  sei*v- 
ed  with  an  order  for  the  non-payment,  he  shall  be  bound  by  the  decree.  R.  1 
Ver.  57.  123.      j  Vide  Monell  r.  Lawrence,  12  Johns.  Rep.  521. 

Of  the  binding  force  of  decrees  upon  infants.     Vide  Mills  i.  Dennis,     3 
Johns.  Ch.  Rep.  367.  } 

So,  if  four  parishioners  are  named  to  defend  for  all,  and  there  is  decree 
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against  them ;  another  parishioner,  not  party  or  privy  to  those  four  Jiefend- 
ants,  shall  be  bound  by  the  decree.     Ca.  Ch.  272.  282. 

Ifthe  lord  of  a  manor  is  decreed  to  admit  copyholders  upon  a  fine  certain ; 
a  copyholder,  not  a  party,  shall  take  advantage  of  the  decree.     Hard.  169. 

(Y  3.)  Who  not. 

But  a  purchaser  bona  fde  before  the  bill  exhibited,  not  being  a  party  by 
the  bill,  nor  by  order,  shall  not  be  bound  by  the  decree*  Vide  Pract.  Reg. 
in  Chan.  1 25,  6. 

Nor,  any  one,  who  docs  not  appear  gratis,  nor  was  served  with  process  ad 
auditndum  judicium.     Vide  Pract.  Reg.  in  Chan.  125. 

Nor  any  one  who  has  an^interest,  and  is  not  party  or  privy.  R.  Ca.  Ch.  4^^ 

[Copyholders  in  fee,  or  freeholders  for  life,  not  parties,  are  not  bound  by 
a  decree  against  the  lord  of  the  manor.     2  Atk.  5 1 5*1 

So,  if  one  defendant  is  in  contempt  to  a  sequestration,  and  a. decree  is 
made  against  other  defendants ;  that  does  not  bind  the  defendant  in  contempt, 
but  be  may  afterwards  appear,  and  answer,  and  have  the  cause  heard.  1 
Ver.  228. 

A  decree  in  chancery  does  not  bind  the  right,  but  only  the  person.  Vid« 
ante,  (D  7.)     Vide  Ca.  Ch.  301. 

[*](Y  4.)  Execution  of  a  decree. 

After  a  decree  made,  the  defendant  ought  to  be  served  with  it,  under  the 
seal  of  the  court. 

And  in  the  exchequer,  no  petson  shall  be  in  contempt,  for  not  performing 
an  order  or  decree,  until  he  is  served  by  delivery  of  a  true  copy  to  him,  and 
shewing  him  the  order  or  decree  under  the  seal  of  the  court.  Rules  and 
Orders  of  Exchequer,  14.  Rule  35. 

Or,  if  he  cannot  be  found  to  be  served  personally,  upon  an  affidavit  there- 
of, by  order  of  court,  a  writ  of  execution  may  be  left  at  his  house  or  labt 
abode,  or  a  copy  shall  be  left  with  his  clerk  in  court.     Ibid. 

In  chancery,  ifthe  defendant,  being  served  with  the  decree,  does  not  pay 
obedience  tp  it,  all  the  process  for  contempt  shall  issue  against  him  succes- 
sively. Vide  what  they  are,  ante,  (D  3,  &c.)  Vide  Pract.  Reg.  in  Chan. 
174. 

[If  defendant  is  in  custody  on  an  attachment,  sequestration  shall  not  issue 
till  return  of  attachment,  and  then  if  he  does  not  obey,  it  may  issue  against 
his  land  and  goods,  though  his  body  is  in  custody.     3  P.  W.  240.] 

[Cattle  sequestered  may  not  be  sold  till  the  commission  returned,  and  then 
a  venditioni  exponas  for  the  cattle,  and  a  new  sequestration  for  the  remainder 
of  the  debt.     Bunb.  62.] 

[On  affidavit  of  opposition  to  sequestrators,  a  writ  of  assistance  shall  be 
granted.     Bunb.  168.] 

[A  sequestration  must  be  returned  before  it  shall  be  discharged  on  motion 
on  the  death  of  the  party.     Bunb.  31.] 

[There  is  no  abssoiute  stated  fee  for  a  sequestrator,  it  is  discretionart\    2   ' 
Atk.  542.] 

And  a  sequestration  may  issue  of  an  estate  real  or  personal,  though  the 
decree  be  only  for  a  personal  duty.     R.  Ca.  Ch.  92.  242. 
'    And  the  sequestration  shall  be  continued  against  the  heir,  if  the  defen4- 
ant  dies  under  it.     Ca.  Ch.  241,  2» 

[But  if  there  is  a  decree  for  payment  of  monev,  but  not  si^ed  and  inrol- 
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led,  and  a  sequestration  for  non-performance,  and  plaintiff  dies,  the  seques* 
tratioD  abates,  and  there  must  be  a  bill  of  revivor.     1  Ves.  180. 

Though  the  heir  claims  by  a  voluntary  settlement  of  his  father,  with  pow- 
er of  r^ocation,  made  before  the  suit.     R.  Ca.  Ch.  242. 

Otherwise,  if  it  was  without  power  of  revocation  (though  voluntary). 
Ibid. 

If  the  defendant  be  taken  by  the  serjeant  at  arms,  or  committed,  he 
shaU  ooi  be  discharged  until  he  performs  the  decree  in  all  things  presently 
to  be  performed,  and  give  security  for  the  performance  of  the  parts  to  be 
performed  tn/w/wro.  Ord.  per  Cla.  Rules  andOrdecs  of  Chan.  117.  Vide 
Pract.  Reg.  in  Chan.  1 75. — So,  in  the  exchequer.  Vide  Rules  and  Orders 
ia  Exchequer,  1 4.  Rule.  37. 

And  the  chancellor  also  may  fine  him  for  the  contempt,  and  estreat  the 
fine.     Vide  Pract.  Reg.  in  Chan.  175. 

And  if  be  procureshimself  to  be  removed  into  B.  R.,  and  then  escapes,  he 
may  be  recommitted.     Ca.  Ch.  32. 

If  there  is  a  general  pardon  after  commitment,  by  which  all  contempts  are 
pardoned,  he  shall  not  be  discharged.     Dub.  Hard.  192. 

If  the  decree  is  for  land,  and  tlie  defendant,  being  imprisoned,  will  [*3not 
perform  it,  the  court  grants  an  injunction  for  the  possession.     Vide  ante^ 
(D  7.) 
Vide  Pract.  Reg.  in  Chan.  177. 

And  upon  an  affidavit  of  service,  and  that  it  is  not  obeyed,'  a  commission 
shall  be  granted  to  special  justices,  and  a  writ  of  assistance  directed  to  the 
sherifiT,  if  necessary  to  put  the  party  into  possession.  Vide  Pract.  Reg.  io 
Chan.  177.     [3  Atk.  275.] 

If  a  decree  is  qnousque^  or  temporary,  and  a  bond  or  assurance  is  also  de- 
creed for  the  performance  of  it,  and  the  assurance  is  given  absolutely,  yet 
it  shall  be  guided  by  the  decree.     R.  Ca.  Ch.  251. 

So,  a  fine  acknowledged,  or  a  recovery  suffered  pursuant  to  a  decree, 
shall  be  restrained  of  operation  beyond  the  intent  of  the  decree.  R.  Ca« 
Ch.  49. 

(Y  5.)  Re-hearing. 

[The  decree  must  be  made  complete  against  the  defendant,  though  hehaa 
made  default,  before  you  can  petition  for  a  re-hearing.  2  Atk.  152.  Vide 
Review,  ante,  (G).] 

[A  re-hearing  is  not  permitted  till  the  decree  is  drawn  up.  Bunb» 
142.] 

[The  court  will  grant  a  re-hearing,  though  the  parties  have  entered  in- 
to an  order  by  consent  to  abide  by  the  decree,  and  not  to  appeal.  3  P.  W. 
242.] 

[A  decree  by  consent  shall  not  be  set  aside.     2  Ves.  48B4] 

Before  the  inrolment  of  a  decree,  the  cause .  may  be  allowed  to  be  re- 
Iteard.  for  good  cause.  Vide  Pract.  Reg.  in  Chan.  311.  {Vide  Bennet 
r.  Winter,  2  Johns.  Ch-  Rep.  205.  \ 

As,  if  the  fact,  or  proof,  upon  which  the  decree  is  founded,  be  mistaken. 

Ca.  Ch.  54. 
So,  if  there  be  any  omission  in  the  inrolment  of  the  decree.     2  Vent. 

359. 

So,  after  an  intolmcnt  irregularly  made,  or  by  surprise.     1  Ver.  131,  132. 

[If  plaintiff  continues  an  infant  till  near  pronouncing  the  decree,  and  his 
solicitor  has  been  grossly  negligent,  so  that  the  merits  have  not  been  heard, 
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the  court  will  discharge  the  inrolment  of  decree  (on  paying  costs  of  the  day), 
and  permit  him  to  apply  for  re-hearing.     1  Ves.  205.] 

But  generally,  after  an  inrolment,  a  re-hearing  shall  not  he  allowed  ;  for 
then  the  decree  is  upon  record,  which  ought  not  to  be  vacated.     1  Ver- 

131. 
[No  re-hearing  shall  be  granted,  unless  applied  for  within  six  months  after 

the  decree.     Bunb.  309.] 

So,  by  order  12  May,  2  Jac.  2.,  no  re-hearing  shall  be  granted,  if  the  par- 
ty does  not  deposit  5/.  for  costs,  if  he  has  no  relief.  Rules  and  Orders  of 
Chancery,  167.  (Vide  Pract.  Reg.  in  Chan.  312,  where  the  deposit  is  in- 
creased to  10/.,  and  afterwards  to  20/.) 

And  by  the  same  order,  a  re-hearing  does  not  stay  proceedings  upon  the 
original  decree  without  special  order.     Rules  and  Orders  of  Chancery,  167. 

So,  by  order,  23  Oct.  1  W.  &  M.  the  court  shall  be  attended  two  days  be- 
fore the  re-hearing,  with  a  copy  of  the  decree,  and  petition  for  re-hearing^. 
Rules  and  Orders  of  Chancery,  186. 

Q*][A  cause  originally  heard  before  the  chancellor,  must  be  opened  on  re- 
hearing as  a  case    2  Atk.  50.]  ^ 

(Y  6.)  Decree  enforced  by  an  original  biU* 

A  man  decreed  to  do  such  an  act  may  have  an  original  bill  to  enforce  Ibe 
doing  of  it;  as,  if  a  mortgagee  be  decreed  to  account  for  profits  received 
before  and  since  his  assignment,  he  shall  have  a  bill  to  enforce  tlie  assignee 
to  account  for  the  time  since  the  assignment..     Ca.  Ch«  3. 

So,  if  a  decree  be  for  the  king,  it  may  be  enforced  upon  an  original  bill. 
R.  1  Rol.  373.  1. 50.  ir  o- 

So,  a  decree  in  an  inferiour  court  of  equity  may  be  enforced  upon  a  bill 
here.     R.  1  Rol.  373. 1.  30. 

So,  after  a  decree  affirmed  in  parliament,  a  bill  may  be  brought  for  the 
discovery  of  a  deed  embezzled  pendente  lite,  in  aid  of  (he  decree,  or  for  ex- 
plaining of  it.      1  Per.  417. 

So,  if  a  decree  be  for  a  special  purpose,  or  quousqne,  an  originalbill  maybe 
brought,  to  shew  the  matter  satisfied,  or  the  purposes  performed.  R.  Ca. 
Ch.  25 1 . 

So,  if  the  decree  be  for  aiding  a  defective  conveyance  of  IaimI,  there  may 
afterwards  be  an  original  bill  against  (he  hcrr  for  the  mesne  profits.  R.  2 
Ca.  Gh.  134.  72.  .  ^ 

Though  the  plaintiff  by  his  first  bill  had  prayed  an  account  of  (he  profits. 
2Ga.  Ch.  134.  But  this  seems  not  to  have  been  prayed.  2  Ca.  Ch.  71    72. 

So,  an  original  bill  for  the  execution  of  a  decree  against  a  purchaser,  who 
claimed  under  parties  to  the  decree,  was  allowed  upon  demurrer.  26  Car. 
S.     Ca.  Ch.  231. 

•  ^'^'^■^^'"'^n     ^^u""?!?^'''!?."/"  °^  charitable  uses   was  confinned  by  ori- 
ginal  bill.     Ca.  Ch.  193.     Vide  post,  (2  Nl.)  ^ 

^  ^J'filTy\^ 'T^ '''}''!!'  for  a  charity,   then> makes  his  will  and  give* 
3,000/.  (the  exact  value  of  that  land)  to  the  same  charity,  and  250/.!?  the 

and  on  a  bill  brought  for  settlement  and  decree,  and  directions  to  the  mas 
ter  to  receive  a  scheme,  and  he  reports  a  scheme  for  laying  out  The  mS 
ui  purchase  of  these   lands,  and  tlie  250/.  in  other  lands  fit  for  the  sTff 

C*49n  "'^^•"'''"S  5  A.  survives  and  dies  ;  D.  settles  his  moiety  on  him- 
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self  in  tail,  and  dies,  leaving  an  infant  son  ;  the  court  will  not  enforce  the 
execution  of  the  former  orders.     iVes.  218.] 

So,  if  there  be  an  original  bill  for  the  cxecutPon  of  a  decree,  a  parol  agree- 
ment after  the  decree  cannot  be  pleaded  in  bar,  but  the  party  ought  to  en- 
force his  agreement  by  a  new  bill,  to  which  the  other  may  give  an  answer. 
R.  2  Ca.  Ch.  8. 

So,  a  decree  may  be  revived  by  scire  facias^  after  it  is  signed  and  inrolled,' 
to  be  put  in  executio.n.     Vide  Pract.  Reg.  in  Chan.  351  • 

But  a  scire  facias  lies  only  for  a  party  or  privity ;  and  therefore  shall  not 
be  allowed  for  a  purchaser  or  assignee ;  for  he  wants  privity.     1  Ver.  426. 

Yet  a  defendant  cannot  plead  in  english,  to  a  siApwna  scire  facias^  if  he 
is  ni>t  privy,  but  shall  apply  to  the  court  by  motion.  Eq.  R.  234.  (In  the 
exchequer  in  Ireland.) 

[Though  in  general  the  court  only  enforces,  and  does  not  vary ;  yet, 
f*]on  circumstances  it  will  consider  the  directions,  and  whether  th^re  wai 
any  mistake.     I  Ves.  239.] 

(Y  7.)  Or  avoided. 

[An  original  bill'  cannot  be  brought  to  affect  or  alter  a  decree.  Unless  ob^ 
tained  by  fraud ;  but  if  the  decree  is  signed  and  inroUed,  it  must  be  by  bill 
of  review;  if  not,  by  application  to  biing  supplemental  bill  in  nature  of  a 
bill  of  review.  3  Atk.  809.]  {  Vide  Gelston  r.  Codwise^  1  Johns.  Ch# 
Rep.  195. 

It  seems,  that  a  decree  on  the  merits,  cannot  be  set  aside,  on  motion. 
Radley  r.  Shaver,  1  Johns.  Ch.  Rep.  200.  | 

So,  a  decree  that  a  mortgagee  account  for  profits  received  before  and 
since  his  assignment,  was  avoided  by  an  original  bill,  shewing  that  the  as- 
signee had  a  title  paramount  to  the  mortgage.     Ca.  Ch.  3. 

So,  a  decree  absolute  for  the  enjoyment  of  land,  upon  non-payment  of  mo- 
ney due  upon  an  account,  was  avoided  by  an  original  bill,  shewing  the  ne- 
cessity of  the  non-payment,  by  matter  subsequent  to  the  decree.  Ca.  Ch.  64. 
So,  a  decree  obtained  by  fraud  may  be  avoided  by  original  bill,  by  a  stran- 
ger, who  may  be  admitted  to  falsify  the  suggestions  upon  which  the  decree 
was  founded.     Ca.  Ch.  152. 

So,  a  decree  for  alimony  upon  a  separation,  affirmed  upon  a  bill  of  re- 
view, and  by  the  house  oi  lords  upon  an  appeal,  shall  be  annulled  upon  an 
original  bill,  brought  by  the  husband,  who  tenders  co-habitation.  Eq.  Ca. 
6.    Vide  Ca.  Ch.  250 . 

So,  a  decree  against  an  infant  may  be  avoided  by  original  bill  during  his 
infancy,  and  a  re-hearing,  or  a  review  is  not  necessary  ;  but  it  is  proper  to 
recite  the  errors  of  the  decree  in  the  bill.     P.  W.  737. 

But  a  decree  shall  not  be  explained  by  an  original  bill,  upon  a  matter  pre- 
cedent to  the  decree  ;  as,  if  a  man  has  a  decree  upon  an  agreement  to 
convey  a  manor,  being  of  MO/,  per  ann*^  to  which  a  farm  of  250/./?€r  amu 
had  fallen  in,  and  then  the  decree  is  made  for  the  conveyance  of  the  manor, 
generally,  it  shall  not  be  explained  by  original  bill,  that  it  did  not  extend  to 
the  farm.     R.  Ca.  Ch.  45. 

[If  a  decree  has  been   made  to  sell  a  trust  estate  for  payment  of  debts 
before  the  master  to  the  best  purchaser,  and   afterwards  the  trustees  enter 
into  s^rticles  with  A.  for  it,  and  then  scruple  to  convey,  lest  it  should  not  be' 
a  pursuance  of  the  decree  :  the  court  will  not  compel   them,  but  the  sale 
niustbe  had  before  the  master  under  the  decree,  and  A.  may  purchase  if  he 

pleased.     3  P.  W.  282.] 
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Nor,  shall  there  be  a  bill  to  discover  assets,  upon  a  decree  to  pay  costs 
out  of  the  assets,  &c«  till  the  decree  is  signed  and  inrolled.  R.  Ch.  R.  33, 4. 

(Z)  ACCIDENT. 

Accident,  fraud,  and  trust,  are  proper  for  relief  in  chancerj.  Fran.  27. 
Vide  post,  (3  M  I,  &c.— 4  W  1,  Sic,) 

If  A.  executes  a  bond  as  surety  for  B.,  but  by  mistake  of  the  writer,  his 
name  is  omitted  in  the  bond,  the  obligee  shall  be  relieved  against  A.  in 
equity.     R.  Ch.  R.  99. 

[If  a  deed  granting  a  rent-chai^e,  or  a  bond  is  lost,  a  bill  may  be  brought 
for  the  rent  or  money,  because  an  action  at  law  must  be  with  a  profert,  &c« 
$  Atk.  61.] 

So,  though  the  party  provides  for  accidents,  chancery  sometimes  relieves  ^ 
beyond  the  provision  of  a  party;  as,  if  an  attorney,  who  takes   [*]130/. 
with  a  clerk,  agrees  that  60/.  shall  be  returned  if  he  dies  within  a  year,  and 
he  dies  witbiu  three  weeks  ;  hi  s  executor  shall  return  100  guineas.     1 
Ver.  460. 

}  If  a  person  intending  to  make  a  family  settlement  of  his  estate,  conveys 
lands  to  bis  sons  by  several  deeds,  and  one  of  them  proves  defective,  a  court 
of  equity,  after  the  death  of  the  grarttor,  will  compel  the  heirs  and  widow  to 
perfect  the  title  of  the  grantee.     M'Call  v.  M'Call,  3  Day,  402. 

Mist£|ke  of  the  date  and  name  of  the  payee  of  a  promissory  note,  men* 
tioned  in  the  condition  of  a  mortgage,  corrected,  reters  v*  Goodrich,  3 
Conn.  Rep.  146. 

Other  cases  where  a  court  of  chancery  will  relieve  against  mistakes. 
Rogers  t?.  Cruger,  7  Johns.  Rep.  557.  Wiser  r.  Blackley,  1  Johns.  Ch. 
Rep.  607.  Gillespie  v.  Moon,  2  Johns*  Ch.  Rep.  585.  Zilstra  r.  Keith, 
2  Des.  140.     Alexander  v.  Muirhead's  Ex'rs.  2  Des,  162. 

Chancery  will  not  iqterpose  to  amend  a  written  instrument  (as  a  policy  of 
insurance)  on  the  ground  of  mistake,  without  the  most  satisfactory  proof  of 
the  mistake,  and  of  the  real  agreement  between  the  parties.  Lyman  r« 
United  Insurance  Company,  17  Johns.  R^p.  373,  Vide  Getman^s  Ex'rs* 
p.  Beardsley,  2  Johns,  Ch.  R,  274. 

Nor  will  it  interpose  to  relieve  parties  from  their  acts  fairly  done,  with 
full  knowledge  of  the  facts,  though  undor  a  mistake  of  the  law.  Lyon  v* 
Jlichmond,  2  Johns.  Ch.  Rep*  51* 

A  bill  being  filed  solely  to  correct  a  mistake  in  a  contract,  it  will  not  he 
retained  on  the  ground  that  there  is  money  due  on  tlie  contract*  Getcaan's 
£x'r8.  V*  Beardsley,  2  Johns.  Ch.  Rep.  274. 

It  seems,  that  relief  pay  be  had  in  equity,  on  the  ground  of  fraud  or  fnis- 
take,  though  there  may  be  adequate  remedy  at  law*  Wilkins.  v.  Woodfip, 
5  Muuf.  183.     Johnson  y.  Hendley,  5  ftjunf.  219.  | 

(2  A)  ACCOUNT. 

(2  A  I.)  When  it  shall  be  decreed. 

Chancery  will  oblige  j^ny  one  to  give  an  account  for  money  by  him 
received. 

As,  a  guardian,  or  any  one  who  receives  rents  and  profits  ascuardiao. 
Ca.  Ch.  1 26,     1  Ver.  296,     Vide  post,  (3  O  1 .) 

A  wpman,  who  receives  rents,  &c,  upon  pretence  of  a  devise,  which  ap-' 
peare  afterwards  to  bav?  b^en  revoked,     C;^.  Ch,  l?6, 
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An  executor,  or  administrator,  who  receives  the  personal  estate  of  a  de- 
ceased. 

Though  the  testator  sajs,  that  the  executor  shall  distribute  the  residue  to 
such  and  such  persons,  without  compulsion^^nd  all  of  them  acquiesce,  except 
one.     R.  3  Ca.  Ch.  198. 

A  man,  who  enters  without  title,  where  the  entry  of  the  plaintiff  was 
prevented  bj  a  lease  in  esse.     Ch.  R.  285. 

If  he  enters  by  title,  to  receive  such  parts  of  the  profits,  and  receives  the 
whole,  he  shall  account  for  the  overplus.     Eq.  Ca.  32. 

[On  a  bill  to  redeem,  where  the  mortgagee  has  been  in  possession  37 
years,  and  has  received  more  than  the  value  on  it,  and  has  kept  the  accounts 
intermixed  with  those  of  his  own  estate,  the  court  will  decree  him  to  ac- 
count, and  afterwards  order  all  books,  papers,  &c.  relating  to  the  account, 
to  be  produced  on  oath.     Bunb.  288.] 

f  If  a  man  brings  bill,  praying  that  a  deed  may  be  produced  at  the  trial  of 
an  ejectment  which  he  has  brought  against  defendant,  and  delivered  up  for 
plaintiff's  benefit,  and  for  relief  generally,  and  an  affidavit  is  annexed  of  the 
want  of  the  deed,  and  it  appears  plaintiff  could  not  come  at  the  deed  with- 
out the  assistance  of  this  court,  and  that  he  had  an  equitable  title  only,  there 
being  a  term  of  years  in  trustees  which  this  court  removes,  and  plaintiff  re- 
covers in  ejectment,  this  court  will  decree  an  account  of  rents  and  profits 
from  the  time  plaintiff's  title  accrued,  though  the  bill  does  not  charge  that 
defendant  was  in  possession.     3  Atk.  124.] 

[If  a  share  in  the  New  River  is  settled  on  A*  for  life,  with  remainders 
over,  and  after  his  death  his  heir  having  the  settlement  conceals  it,  and 
claims  the  share,  and  levies  a  fine  of  it,  he  shall  account  for  the  profits  from 
the  time  the  title  accrued.     3  Atk.  336.] 

A.  receives  pay  for  a  company  ;  he  shall  account  to  the  captain  for  the 
whole,  not  for  the  personal  pay  of  himself  and  servants  only.  R.  2  Ver.  682. 

So,  a  factor,  agent,  &c.  shall  be  accountable  to  his  principal.  2  Ca.  Ch. 
11. 

So,  an  account  shj^ll  be  demanded  in  chancery  against  the  executors  of  a 
guardian,  with  an  averment  of  assets,  though  they  are  not  privies,  R.  upon 
Demurrer,  Carey,  54. 

Or,  by  an  executor  or  administrator.     1  Ch.  R.  261. 

So,  against  an  executor  of  an  executor,  who  was  guilty  of  a  devastavit. 
Semb.  Ca.  Ch.  303.     Ch.  R.  39. 

[*]So,  against  executors  of  feoffees  to  a  use,  before  the  stat.  27  H.  8.  4 
Inst.  87. 

And  against  executors  or  administrators  of  a  trustee.     R.  4  Inst.  86,  7. 

So,  an  account  shall  be  demanded  against  a  lessee,  where  the  lessor  cove- 
nants to  allow  his  part  of  law-suits.     Ch.  R.  235. 

So,  against  an  administrator,  after  his  administration  repealed  and  granted 
to  another.     R.  Ch.  R.  40. 

[A  creditor  of  a  partner  deceased,  may  bring  a  bill  against  the  surviving 
partner,  as  well  as  against  the  representative  of  the  deceased  :  and  this 
though  the  representative  has  already  brought  bill  for  an  account  against  the 
sorvivor.     1  Ves.  105.1 

So,  against  a  factor,  for  himself  and  his  co-factor,  now  dead,  though  his 
executor  is  accountable.     Eq*  Abr.  5. 

Or,  against  the  executor  or  administrator  of  an  appr^sntice  emplof  ed  as  a 
factor.     En.  Abr.  6, 
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So,  tbere  shall  be  an  accouot  bj  one  joint-tenant^  parcener,  &c«  against 
the  others.     1  Ch.  R.  49.     Vide  post,  (3  V  6.) 

So,  an  account  shall  be  demanded,  by  a  legatee  against  an  executor  of  an 
executor  of  the  testator,  although  a  co-executor  of  the  first  testator  be  liv- 
ing, upon  a  su^estion  that  goods  came  to  his  hands  ;  for  every  one,  who 
has  goods  of  a  testator,  is  accountable  to  a  legatee.  R.  upon  Demurrer.. 
Ca.  Ch.  57. 

[So,  against  an  executor,  though  he  stated  in  his  answer,  that  the  testator 
died. insolvent,  and  that  plaintifi* had  cited  defendant  before  the  ecclesiasti- 
cal court,  where  he  alleged  there  was  no  fund.  Per  Sir  Lloyd  Kenyon,  M. 
R.,  reserving  the  consideratjpn  of  costs.     2  Ves.  jun.  58.] 

ilf  a  trustee,  to  whom  rents  and  profits  are  devised,  has  notice  thereof, 
does  not  renounce,  but  receives  them,  he  shall  account  to  the  claimants 
under  the  will,  though  he  pretends  he  received  them  not  as  trustee,  but  for, 
the  son  and  heir  at  law  as  his  factor,  and  accounted  to  him.     1  Ves.  522.] 

So,  there  shall  be  an  account  in  equity  for  mesne  profits.     1  Ch«  R.  48. 

So,  every  trustee  is  accountable  to  the  cestui  que  trust. 

[A  trustee,  named  executor,  not  proving,  but  power  reserved,  and  money 
coming  to  his  hands,  may  be  decreed  to  account,  but  not  as  executor,  and 
shall  have  proper  allowances  before  the  master.     2  Ves.  596.] 

So,  if  the  trustee  employ  A.  as  his  servant,  A.  shall  be  accountable  to  tlie 
cestui  que  trust.     R,  2  Ca.  Ch.  121* 

Although  A.  had  accounted  to  the  trustee  himself  in  his  life-time.     Ibid. 

So,  if  an  infant,  who  used  to  receive  money  from  B.  by  the  order  of  his 
guardian,  after  full  age  receives  money  by  order  of  the  same  guardian  from 
B.,  and  then  accounts  with  the  guardian,  but  does  not  put  those  sums  into 
the  account,  and  there  are  general  releases  between  them,  h^  shall  be  aci 
countable  to  B.  for  those  sums.     R.  Ca.  Pari.  17. 

So,  A.  shall  (iccount  as  bailiflfto  B.,  though  B.  seizes  his  papers,  but 
aftenvards  restores  them.     R.  2  Ver.  33. 

So,  there  shall  be  an  account  in  equity,  where  there  are  mutual  debts, 
though  one  is  upon  bond,  tind  the  other  upon  simple  contract,  and  eighteen 
years  are  passed  ;  for  a  discount  is  natural  justice.  Abr.  Ca.  8.  [*]although 
the  discount  is  against  an  executor,  or  an  assignee  of  a  commission  of  baiik-> 
rupt.     Abr.  Ca.'^S.     Vide  2  Ver.  428. 

[If  plaintiff  claims  as  a  creditor  under  articles,  and  also  as  a  legatee  un- 
der a  will,  and  the  legacy  is  so  large  as  to  cover  the  whole  personal  estate, 
the  court  will  direct  an  account  to  be  taken  of  testator's  personal  estate,  at 
the  time  of  making;  the  will,  and  at  the  time  of  his  death,  in  order  to  judge 
whether  plaintiflTshall  take  under  both  articles  and  will.     1  Ves.  232.J 

[if  a  man  cohabits  with  a  woman,  and  receives  her  rents,  and  they  make 
agi;eemcnt  that  he  shall  leave  her  by  his  will  as  much  as  he  receives  of  her 
estate,  deducting  what  she  is  indebted  to  him,  the  account  shall  be  taken 
immediately,  though  the  payment  is  in  future.     2  Ves.  424.] 

[If  money  is  over-paid  in  pursuance  of  an  usurious  contract,  tlie  court 
will  decree  it  to  be  accounted  for,  notwithstanding  the  agreement  of  the  op- 
pressed party  to  allow  such  payments.     C.  T.  T.  38.] 

[If  defendant  acknowledges  any  particular  sum  due,  though  he  swears. 

that  those  sums  are  discharge4,  it  is  ground  for  directing  an  account*     2 
Atk.  253.J  ^ 

[The  court  will  direct  an  i^ccount  after  a  very  great  lengtli  of  time,  if  no 
presumption  of  satisfaction  arises  from  it,  and  if  plaintiff's  right  was  aot 
fully  disclosed  to  him  in  due  tinxe.     2  Ves.  472.1 
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[Especially  if  it  is  in  part  for  the  execution  of  a  trust  of  real  estate, 
though  when  executed  it  will  become  personal.     Ibid.^ 

[If  a  person  has  offered  by  letters  or  messages  to  account,  or  to  refer,  an 
account  shall  be  decreed,  notwithstanding  the  statute  of  limitations.     Ibid.j 

(2Afi.)  When  not. 

'  [Where  an  account  has  been  stated,  unless  particular  errors  are  assigned. 
1  Atk.  1.] 

A  purchaser  of  the  land  of  a  delinquent,  (against  whom  he  had  a  judg- 
ment, which  was  allowed  in  the  purchase),  shall  not  be  compelled  to  ac- 
connt  for  the  profits  ;  for  they  are  pardoned  by  the  act  of  oblivion.  R.  Ca. 
Ch.  172,  3. 

[The  court  will  not  decree  an  account  of  rents  and  profits  of  an  estate, 
where  possession  has  not  been  recovered,  as  trespass  will  not  lie  at  law  for 
them  till  then.     1  Atk.  5^4.] 

fNor,  of  rents  received  by  the  original  debtor  and  owner  of  the  estate, 
pendente  lite^  from  the  filing  of  the  bill,  even  where  a  fraudulent  convey- 
ance has  been  set  up  and  removed,  in  favour  of  judgment  creditors.  2 
Atk.  107.] 

[Nor  against  a  mortgagor,  left  in  possession,  in  favour  of  a  mortgagee. 
Ibid.] 

[An  account  of  the  profits  of  coals  dug  cannot  be  decreed  unless  plaintiff 
shews  possession  ;  if  he  has  not  had  possession  he  must  ascertain  his  right 
by  ejectment,  and  then  may  have  aCccount,  and  if  the  bill  is  for  settling 
boundaries  also,  the  court  will  retain  it  till  after  ejectment,  otherwise  will 
dismiss  it.     1  Ves.  232.] 

Nor,  shall  an  executor  of  a  creditor,  who  recovers  against  a  bankrupt, 
and  converts  the  goods  before  the  bankruptcy  is  known,  be  obliged  to  ac- 
count with  the  other  creditors,  as  if  his  testator  had  [^Imade  a  dtxastavUy 
for  his  testator  was  in  the  nature  of  a  purchaser.     Ca.  Ch.  303. 

[The  court  will  not  order  an  account  between  two  merchants,  partners 
twenty-four  years  ago.     Bunb.  2 17. J 

Nor,  shall  an  executor  of  a  merchant  account  to  another  merchant,  who 
ifl  accountable  for  so  much  to  him  in  another  business  ;  for  all  accounts  be- 
tween merchants,  by  custom,  are  evened  by  way  of  estopel.  D.  2  Ca. 
Ch.  7. 

[The  court  will  not  order  an  account  between  the  executor  of  a  house 
steward  and  the  executor  of  his  master,  when  many  years  are  elapsed  be- 
tween their  deaths  without  demand  made.     3  Atk.  105.] 

A  eonncellor  shall  not  have  an  account  against  a  solicitor  for  fees.  R. 
upon  Demurrer,  1  Ch.  Rep*  38. 

[If  two  parceners  (as  the  registers  of  the  prerogative)  do  not  agree  in  ap- 

Jointinga  clerk,  and  the  deputy  does  appoint  one,  who  acts  and  takes  the 
ses,  he  is  the  officer  de  facto,  and  entitled  to  the  fees  and  the  court  will  not 
order  him  to  account.     2  Atk.  482.] 

So,  if  A.  enters  and  takes  the  profits  of  land  for  his  life,  his  executor  shall 
not  account  (o  him  who  claims  the  estate,  where  there  was  no  trust  or  in- 
fancy in  tlie  case,  and  no  entry  by  liim  who  claimed  the  right.  R.  2  Vcr. 
724. 

So,  A.  shall  not  account  for  profits  not  received  for  an  infant,  or  as  a 

trustee,  or  when  there  is  no  entry  upon  the  estate  by  another.     Eq.  Abr.  7. 

And  if  a  man  covenants  to  secure  500/.,  and  afterwards  pays  part  of  the 
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money,  be  shall  not  be  obliged  to  give  secarity  for  the  tnouey  due  upon  tlie 
account,  before  the  account  stated.     R.  Ca.  Ch.  294. 

So,  if  a  bill  is  brought  by  an  infant,  for  an  account  of  pro&ts  of  land  re« 
covered  against  him  by  a  verdict,  he  shall  not  have  an  account,  till  he  has 
established  his  title  at  law.     R.  1  Ver.  295. 

So,  detainer  of  charters,  or  writings,  is  a  plea  in  bar  of  an  account.  3 
Ver.  33. 

So,  an  infant  shall  not  be  compelled  to  account  upon  a  contract,  or  for 
goods  for  his  trade,  or  as  bailiff,  although  he  is  factor  for  anotlier.    Abr« 

Ca.  6. 

If  a  receiver,  appointed  by  a  guardian  or  a  trustee,  has  accounted  to  him, 
he  shall  not  account  at  the  full  age  of  the  infant  to  him.     R*  Pr.  Cha.  535. 

So,  if  the  royal  exchange  assurance  or  other  company  lend  to  a  director 
or  other  person,  who  hath  stock  in  the  company,   money  upon  interest,  the        . 
company,  without  an  agreement  or  bye-law  which  subjects  the  stock  to  such      J 
debt,  cannot  discount  their  debt,  or  refuse  transfer  of  the  stock  till  their       j 
dcht  is  paid.     R.  Abr.  Ca.  9. 

So,  a  lord  of  a  manor  cannot  refuse  his  copj^^older  to  surrender  to  anoth 
er,  till  his  own  debt  is  paid.     Abr.  Ca.  9. 

[If  a  father  administrator  Jurcm/e  mtnore  (c/a/e  of  his  daughter,  executrix 
and  residuary  legatee  of  her  grandmother,  agrees  on  her  marriage  to  give 
her  800/.,  which  is  called  a  portion,  and  in  consideration  of  love  and  afiec- 
tion,  and  it  is  admitted  that  the  residue  of  the  grandmother  did  not  exceed 
500/.,  the  800/.  shall  be  deemed  a  satisfaction  for  it,  and  his  representative 
shall  not  account  for  it,  though  he  died  worth  8,000/.,  and  left  only  a  son 
and  this  daughter.     2  Atk.  521.] 

[After  the  death  of  husband  and  wife,  her  representatives  shall  not  ([*3^c- 
count  for  money  received  during  coverture,  whether  she  had  separate  estate 
or  not,  unless  a  special  case  is  made.     2  Ves.  190.] 

[Nor,  is  husband  liable  to  account  for  the  income  of  his  wife^s  separate 
estate,  which  she  permitted  him  to  receive.     2  Ves.  jun.  715.] 

[Nor,  shall  trustee  of  part  of  personal  estate  be  cailed  on  to  account  by  a 
particular  pecuniary  legatee ;  he  must  account  to  the  executor.  2  Ves. 
696.] 

(2  A  3.)  Account  stated. 

So,  after  an  account  stated,  a  man  shall  be  obliged  to  give  an  account  de 
novoj  upon  shewing  particulars,  in  which  the  account  was  mistaken* 

So,  after  an  account  stated,  with  the  testator,  and  a  bond  given  for  the 
balance,  upon  allegation  that  200/.  paid  and  entered  in  his  books  (which  he 
had  not  at  the  time  of  the  account)  was  not  allowed,  the  executor  was  com* 
pelled  to  answer,  with  a  rule  not  to  proceed  further,  without  leave  of  the 
court.     R.  upon  a  plea  of  an  account  staled.     Ca.  Ch.  262. 

So,  after  an  account  settled  before  a  master  between  a  mortgagor  and 
mortgagee,  upon  allegation  by  a  second  mortgagee,  that  it  was  done  by  col- 
lusion between  them,  and  shewing  the  particulars  mistated,  the  first  mort- 
gagee shall  be  compelled  to  give  an  account  d«  novo.     Semb.  Ca,  Ch.  299#^ 

So,  when  no  particulars  are  shewn,  the  defendant  shall  answer  to  the  col- 
lusion.    Ibid. 

So,  after  an  account  stated  upon  a  treaty  of  marriage,  by  the  guardian  of 
the  wife,  to  the  husband,  and  the  balance  paid,  and  a  bond  given  by  the 
husband,  to  give  a  release  of  all  accounts  after  the  marriage.  Sie  guaidiani 
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fccfore  the  release  executed!  may  be  compeliecj  to  give  an  account  d^  no^B 
after  the  marriage.     2Ca.  Ch.  158. 
^  So,  after  an  account  given  of  an  Orphan's  estate  before  the  aldermen  of 

,  London,  an  account  de  novo  shall  be  compelled  to  be  made  in  chancery.  R« 

.  upon  a  Plea,  2  Ca.  Ch.  170. 

I  So,  after  an  account  stated  between  a  mortgagor,  and  the  heii*  of  the  mort- 

f  gagee,  upon  proof  that  it  was  agreed,  that  thci  account  should  be  reviewed, 

il  there  was  any  mistake,  and  that  interest  upon   interest  was  computed,  a 
new  account  ab  origine  was  decreed.     Ca.  Ch.  53,     3  Ch.  Rep.  1 8. 

So,  after  an  account  between  partners,  and  a  note  given  for  the  balance, 
Ifrhere  it  was  by  surprise,  &c.     Ch.  Rep.  431. 

Or,  if  it  appears  to  the  court,  from  the  nature  of  the  account,  that  inter-* 
est  upon  interest  was  computed.     3  Ch.  Rep.  18. 

So,  after  an  account  stated,  and  a  release  given.     Skin.  148. 

[A  dividend  made  between  the  parties  is  not  sufficient  to  support  a  stated 
account.     1  Atk.  1.]  r 

[When  defendant  sets  forth  a  stated  account,  he  shall  not  be  obliged  to  so 
on  upon  a  general  one,  for  ^  stated  account  may  unravel  what  would  remaioi 
confused  on  a  general  one.     2  Atk.  1.] 

[if  a  bill  is  brought  for  a  general  account,  and  defendant  sets  forth  astat* 
ed  one,  plaintilFmust  amend  and  pay  costs  of  the  day  only.     Ibid.3 

I  If  there  are  only  mistakes  and  omissions  in  the  stated  account,  the  party 
objecting  shall  only  surcharge  and  falsify;  if  fraud  appears,  the  [*]who!9 
shall  be  opened  though  of  twenty-three  years  standing,  and  the  fraudulent 
person  dead.     2  Atk.  1 1 9.] 

[Where  parties  have  mutual  dealings,  it  is  not  necessary  that  the  account 
should  be  signed,  to  tnake  it  a  stated  account,  but  only  that  the  person  to 
whom  it  is  sent  keeps  it  a  length  of  time  without  makitig  objection.  3 
Atk.  25 1 .] 

[The  delivery  of  vouchers  is  an  affirmation  that  it  is  a  stated  account,  but 
It  is  not  necessary  in  order  to  make  it  one.     Ibid.l 

[if  a  man  figed  thirty,  entitled  as  the  son  ofa  freeman,  and  also  to  the  or- 
fihanage  share  of  his  sister  who  died  an  infant,  states  an  account  with  hia 
mother  the  executrix,  it  shall  not  be  unravelled,  but  the  parties  shall  be  at 
liberty  to  surcharge  and  falsify.     3  Atk.  676.] 

[If  pending  suit,  parties  come  to  composition,  it  shall  not  be  set  aside  oa 
Dew  discovery,  because  there  is  no  particular  account  by  items.  If  a  mi- 
nute strict  account  is  entered  into,  it  may  be  otherwise  on  new  discoveij* 
1  Ves.  297.J 

[After  an  account  stated,  if  leave  is  given  to  surcharge  and  falsify,  the 
^nus  probandi  lies  on  the  party  having  that  liberty  \  and  if  the  account  was 
between  pei-sons  of  great  and  equal  abilities,  the  evidence  must  be  strong  to 
make  any  alterations.     2  Ves.  5G5.2 

So,  after  an  account  in  the  spiritual  court,  and  a  decree  thereupon*     R.  S 

Ver.  47.  't       :,  r      /•       , 

So,  after  an  account  with  the  mortgagor,  and  a  decree  for  foreclosure, 

A.  who  would  redeem  by  a  subsequent  mortgage,  &c.  shall  have  an  account 
de  novo  ^  and  the  former  account  is  no  bar.     R.  2  Ver.  663. 

But  if  a  man  would  compel  an  account  de  novo^  after  an  account  stat- 
ed, he  ought  to  shew  iu  what  particulars  it  is  mistaken.     Ca.  Ch.  299,  I. 

And  after  an  account  stated  and  rested  on  for  a  long  tim^  (as  fourtee^ 
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years)  without  exception,  the  accouDtant  shall  not  be  obliged  to  give  ati  ac- 
count de  novo*     Ca.  Ch.  1 27* 

So,  after  seven  years.     Ch.  R.  66. 

[A  bill  may  be  brought  for  errors  in  an  account,  much  more  than  fout* 
years'  after  it  is  settled.     2  Atk.  112.] 

So,  if  the  mortgagee  employs  a  servant  of  the  mortgagor  to  receive  the 
profits,  and  after  the  death  of  the  mortgagee,  the  mortgagor  accounts  with 
his  executor,  takes  the  accounts  of  the  executor,  and  agrees  by  writing,  that 
he  will  not  charge  him  for  so  much,  as  his  own  servant  received,  he  shall  not 
afterwards  compel  the  executor  to  account.     R.  upon  a  Plea,  Ch.  R.  5. 

So,  if  a  man  buys  goods,  sold  by  the  sheriff,  upon  an  execution  at  the  suit 
of  B.  against  C.  where  they  were  offered  to  B.  at  the  same  price  and  refus- 
ed, it  shall  be  a  good  plea  in  bar,  to  an  account.     Eq.  Abr.  1 1  • 

So,  an  account  between  partners  shall  be  taken  only  from  the  last  balance 
made.     Ch.  R.  100. 

If  no  balance,  from  the  commencement  of  the  partnership.  Ibid. 
,    So,  an  account  of  the  voyage  of  a  ship,  settled  by  the  major  part  of  the 
part  owners,  binds  the  rest.     1  Ver.  46d.     Vid^  post,  (2  A  7.) 

So,  an  account  between  merchants,  where  no  objection  was  made,  after 
the  trade  between  them  ceased,  until  one  of  them  died,  shall  be  regarded, 
and  the  parties  sent  to  law,     R.  2  Ver.  276. 

.  [*]If  no  objection  is  made  by  a  merchant  for  two  or  three  posts,  after  an 
account  received,  it  imports  an  allowance  of  the  account,  rer  Hutchip, 
2  Ver.  276, 

[If  a  merchant  sends  an  account  current  to  another  in  a  different  country, 
on  which  a  balsince  is  made  due  to  himself,  and  the  other  keeps  it  two  years 
without  objection,  it  shall  be  considered  as  a  stated  account.     2  Ves.  239.] 

So,  an  account  upon  a  decree  for  a  tenant  for  life  against  his  trustees,  be- 
fore tiie  birth  of  a  son  in  the  remainder,  binds  the  son.     R.  2  Ver.  527. 

So,  if  an  account  is  decreed  against  an  executor,  and  is  settled  and  per- 
fected and  acquiesced  in  for  many  years,  the  executor  shall  not  have  an  ac- 
count for  a  debt  due  to  himself.     2  P.  W.  665. 

[If  there  is  an  account  stated  between  a  minor  just  come  of  age  and  hits 
solicitor  for  composition  of  a  cause,  the  court  favour!  og  such  compositions 
will  not  overhaul  it.     1  Ves.  407.] 

.  [But  accoimts  stated  between  them  where  there  are  items  "  For  all  law- 
jcharges" — What  you  please — "  For  bill  of  fees  and  disbursements"  (wbca 
none  such  had  been. delivered)  ;  "  For  risk  run  in  money  laid  out"  (when 
no  risk  run,  and  money  improperly  laid  out) ;  all  such  shall  be  set  aside,  and 
;a  general  account  directed.     Ibid.] 

(2  A  4.)  The  maimer  of  the  account. 

[If  one  of  the  parties  appears  to  be  a  weak  man,  and  easily  induced  to 
flay  any  thing,  though  untrue  and  against  his  own  interest,  the  court  will  or- 
der that  the  master  shall  examine  him  in  person,  and  see  that  no  advantage 
be  taken  of  liis  weakness.     3  P.  W.  288.] 

[A  party  who  is  at  liberty  to  surcharge  and  falsify  is  not  confined  to  er- 
rors in  fact,  but  may  take  advantage  of  errors  in  law.     2  Atk.  1 12.] 

(2  A  4.)  What  allowance   an  accountant  shall  have,  and  what 

not. 

The  accountant  shall  be  allowed,  upon  his  oatk  all  sums  expended  under 
4ar.     2Ca.  Ch.  249.  '    r  •,  r 
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TThe  accountant  must  swear  peremptorily  to  sums  under  40s.  •  his  be- 
liei  is  not  sufficient.     2  Atk.  409.]  ' 

I  If  he  mentions  in  his  affidavit  to  whom,  and  when  paid.     1  Ver.  283. 470 

I  If  the  whole  do  not  exceed  100/.     1  Ver.  470.  *        ^ 

!  But  other  sums,  &c.  he  shall  not  be  allowed,  without  proof.     S^mb.  9 

f  Ca.  Ch.  1 2. 

[If  there  is  no  positive  proof  of  fraud,  but  only  circumstances  of  suspicion 
the  court  will  not  order  any  sum  to  be  allowed  defendant  but  what  he  shall 

Eroduce  receipts  for,  or  are  proved  by  witnesses  present  at  the  payment 
ut  will  only  give  leave  to  surcharge  and  falsify.     3  Atk.  536.     1  Ves.  35.  j 
[If  notes  are  found  forged  on  an  issue  directed,  the  party  whether  suing  ia 
his  own  right,  or  as  assignee,  shall  not  be  allowed  to  set  qp  other  evidence. 
2  Ves.  579.1  r  v, 

So,  if  he  loses  his  papers  without  his  own  default,  as  by  seizure  in  a  for- 
eign realm,  &c.  he  shall  not  be  charged,  but  upon  his  oath,  for  money  gain- 
ed by  the  sale  of  his  merchandize.     R.  Ca.  Ch.  128. 

[»]So,  expences  are  allowed  upon  oath  that  they  were  necessary.     Ch. 

So,  seeds,  &c.  sold  and  delivered  in  his  trade  to  a  gardener,  under  405.  va- 
lue, shall  be  allowed  upon  his  oath,  but  not  trees  sold  by  the  gardener  to  thfe 
seedsman.     2  Ver.  176. 

In  an  account  by  a  merchant  against  a  factor,  he  shall  be  allowed  upon 
the  account  all  customs  saved  from  a  foreign  king.     R.  Ca.  Ch.  25.  76. 

Otherwise,  of  the  customs  saved  from  our  own  king.     R.  Ca.  Ch.  30. 

So,  in  an  account  by  an  infant  against  his  father-in-law  for  a  legacy,  he 
shall  be  allowed  a  sura  for  putting  him  apprentice,  &c.  2  Vent,  35?,  Eq, 
Aor.  7. 

But  not  for  maintenance,  so  as  to  diminish  the  principal.  R.  2  Vent.  353, 
So,  a  trustee  for  an  infant  shall  be  allowed  upon  account  money  of  which 
it  is  proved  that  he  was  robbed  ;  and  his  oath  shall  be  allowed,  as  to  th^ 
quantum  of  which  he  was  robbed.     2  Ca.  Ch.  2. 

If  a  parcener,  &c.  avoids  the  lease  of  his  ancestor  without  the  privity  of 
his  companion,  he  shall  account  for  a  moiety  of  the  profits.  1  Ch.  Rep.  49. 
If  there  are  three  part-owners  of  a  ship,  and  two  ef  them  navigate  the 
ship  against  the  consent  of  the  other,  and  the  ship  is  lost  in  the  voyage,  he 
who  did  not  consent  shall  have  an  account  of  the  profits,  if  there  were  any, 
and  shall  bear  his  part  of  the  loss.     R.  1  Ver.  297. 

A  trustee  shall  be  allowed  a  salary  for  a  bailiff  for  the  trust  estate  ;  but 
not  for  himself,  if  he  manages  it.     1  Ver.  316.     Eq.  Abr.  7. 

So,  in  an  account  against  A.  by  the  administrator  of  B.,  who  had  mutual 
dealings  with  A.  for  a  long  time,  A.  shall  be  allowed  a  debt  for  goods  sold  by 
him  to  B.     R.  Pr.  Cha.  582. 

So,  for  diet  given  to  B.     Eq.  Abr.  8. 

If  a  settlement  be  for  default  of  issue  male  to  daughters  until  3000/.  is 
paid  by  B.  in  the  remainder,  in  an  account  to  B.,  the  daughters  shall  be  al- 
lowed interest  for  the  3000/.,  and  the  rent  shall  not  go  in  diminution  of  the 
principal,  till  a  third  part  is  raised.     Ibid. 

[If  a  father  creates  a  term,  the  trustees  do  not  take  possession,  heir  at  law 
takes  possession,  and  then  purchases  the  term,  and  is  to  account  for  profits 
from  a  year  after  being  cont^rmed,  and  there  is  some  delay  in  making  out  the 
title,  and  lives  fall  in  ;  the  court  will  direct  him  to  account  for  heriots  re- 
ceived, and  fines  taken  on  letting  the  estate.     3  Atk.  636.] 
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So,  in  ftB  account  to  a  partner,  tjie  defendant  shall  be  allowed  money  bor- 
rowied  of  him  by  the  plaintiff.     Eq.  Abr.  9. 

Put  the  South  Sea  Company  shall  not  be  allowed  money  borrowed  of 
fhem,  on  a  bill  to  transfer  stock  in  the  company,  if  the  stock  was  not  made 
a  security  for  the  payment.     Ibid. 

If  A.  accounts,  he  shall  not  have  an  allowance  for  the  diet  of  the  plaintiff 
who  was  \n»  relation  and  pame  by  his  invitation.     1  Ver.  1 9» 

If  an  executor  accouut$for  assets,  he  sliall  not  be  allowed  a  judgment  con- 
fessed pendente  lite.     1  Ver.  457. 

Nor,  a  payment  made  sponle,  without  suit,  pendente  lite.     1  Ven  369* 

tin  an  account  of  the  rente  and  profits  of  a  real  estatp,  the  court  will  or- 
4ier  annual  rents  to  be  made,  but  not  in  an  account  of  personal  eatate  re- 
ceivefl  by  an  executor.     2  Atk.  409.3 

([*3Llf  a  debtor,  wliose  l^nds  are  extended  by  elegit,  comes  here  for  relief, 
the  creditor  shall  account  for  the  whole  he  has  received,  and  not  for  the 
extended  value  only  -,  and  the  debtor  shall  pay  interest,  though  it  exceed  (he 
principal.     3  Atk.  517.] 

[So,  a  mortgagee  who  has  tacked  a  judgment  to  his  mortgage,  shall  be 
allowed  interest  upon  the  debt  secured  by  the  judgm^t,  though  it  exceeds 
the  penalty.     Ibid. J 

[A  mortgagee  in  possession  is  not  obliged  to  lay  out  money*  furtlier  than 
to  keep  the  ^t^te  in  necessary  repair,  but  if  he  expends  money  in  support 
of  the  mortgagor's  title  when  impeached,  he  may  add  it  to  the  principal 
debt,  ^iid  it  shall  carry  interest.     3  Alk.  51 7.] 

(A  mortgagee  shall  not  be  allowed  for  his  own  trouble  in  receiving  renti; 
but  if  the  estate  lies  at  such  a  distance  that  he  must  have  employed  a  bailiff 
had  it  been  his  own,  he  shall  be  allowed  what  he  paid  the  bailiff.     Ibid.  J 

[Though  an  account  against  a  mortgfigee  or  an  executor  is  decreed  with* 
out  future  words,  yet  he  shall  account  for  what  he  receives  after  the  decree. 
3  Atk.  582.] 

[If  a  lopg  time  intervenes  before  filing  the  bill,  the  court  will  not  (always) 
order  it  to  be  taken  from  the  time  the  right  accrued.     3  Atk.  731.] 

(^A  receiver  appointed  by  this  court  may  distrain  for  rent,  without  a 
particular  order,  unless  there  is  a  doubt  who  has  the  legal  right  to  the  rent. 
3  Atk.  750.] 

[If  two  parties  ismplpy  an  attorney  to  settle  a  matter  in  dispute  between 
them,  and  whep  it  is  entirely  finished  voluntarily  agree  to  give  him  2000/. 
a-piece,  and  rest  on  this  for  several  years,  he  shall  be  allowed  his  4000/.  in 
account ;  especially  if  one  of  the  parties  after  bill  brought  for  account, 
ratifies  this  gift.     2  Ves.  259.] 

I  If  on  an  assignment  or  purchase  an  agent  pays  money  to  the  assignee, 
and  the  assignment  is  afterwards  set  aside,  the  agent  shall  be  allowed  the 
gums  ps^i^.     2  Ves.  281.] 

[The  depQsitipns  in  a  cross  cause  m^y  be  read  on  taking  an  account 
directed  \n  the  original  cause,  though  the  cross  bill  be  4isinisse(i.  2  Ves. 
$79*] 

(2  A  5.)  For  what  he  shall  not  be  charged. 

A  man  who  hath  lost  his  papers,  without  his  own  default,  shall  not  be 
charged  but  upon  bis  oath.  R.  Ca.  Ch.  128.  Wln^re  the  papers,  &c. 
Were  seized  upon  an  embargo  in  Spain. 

So,  an  agent,  factor,  &c.  shall  not  be  chained  for  goods  disposed  of  ac- 
cording to  his  orders,     2  Ca.  Ch.  1 2.  i 
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Althoogli  not  delivered  accordingly,  when  the  omission  was  by  accident, 
pr  without  his  default.     Ibid. 

And  it  is  sufiicicut  by  his  answer  to  say  generally,  that  all  by  him  received, 
was  disposed  of  according  to  the  order  of  his  master.     1  Yer.  136.  208. 

Yet,  he  ought  to  answer,  for  it  is  no  plea,  that  he  paid  to  his  master.  1 
Ver.  95.  136. 

f  If  a  receiver  is  appointed,  and  the  owner  of  the  estate  is  in  possession, 
the  parties  should  apply  to  the  court  to  have  possession  delivered  to  the 
receiver,  who  cannot  distrain  the  owner  ;  and  therefore,  if  loss  happens  he 
sbaJl  not  be  charged.     2  Yes.  400.3 

(^*JSo,  a  man  charged  to  account  for  mesne  profits  of  land,  shall  be  charged 
only  for  so  much  as  he  hath  received,  or  might  have  received,  without  his 
default.     Semb.  1  Yi^r*  44,  45. 

If  an  heir  is  decreed  to  account  forprofits  to  a  purchaser,  he  shall  not  be 
charged  for  that  which  was  applied  for  payment  of  the  debts  of  the  vendor, 
or  received  by  the  purchaser  nimsi^lf,     R.  Ca.  Ch.  101. 

A  woman  charged  for  the  profits  of  land  devised  to  her,  which  devise  was 
afterwards  revoked,  shall  not  be  charged  for  legacies  devised  out  of  the  land, 
paid  before  notice  of  the  revocation.     R«  Ca.  Ch.  136, 

If  partners  accotint,  they  shall  not  account  for  debts  compounded  but 
according  to  the  composition.     Ch.  R.  191. 

So,  after  a  long  time,  &c.  as  20  or  14  years,  an  accountant  shall  be  dis- 
charged, upon  his  oath,  where  proof  of  debts  paid,  &c.  cannot  be  made  by 
bonds  cancelled,  &:c.     Eq.  Abr.  11. 

So,  a  trustee  shall  not  be  charged,  with  the  value,  which  was  only  imag« 
jnary  ;  for  he  ought  to  account  only  as  a  bailiiT.     1  Yer.  144. 

So,  if  sequestrators  sell  timber  to  the  value  of  700/.,  and  pay  only  200/. 
io  the  party,  he  shall  not  account  for  more  ;  for  the  sequestrators  are  the 
agents  of  the  court,  and  not  of  the  party.     1  Yer.  160. 

So,  a  defendant  shall  not  be  charged  in  his  account  by  the  affidavit  of  the 
plaintiff.     1  Yer.  272. 

So,  a  trustee  shall  be  charged  for  money  received  by  himself  only,  and 
not  for  money  received  by  his  co-tfustee,  unless  he  joins  in  a  receipt  for  it. 
1  Ver.  303. 

So,  an  executor  who  bona  fide  lends  money  upon  real  security,  not  suspi- 
cious, but  afterwards  it  is  lost,  shall  not  account  for  the  loss,  though  th^ 
security  was  not  taken  with  the  approbation  of  the  court.  Per  Harcourt,  I 
P.  W.  141. 

I^lf  a  receiver  of  an  estate,  under  order  of  this  court,  in  order  to  remit  a 
considerable  sum  to  London,  takes  bills  of  a  tradesman,  of  good  credit  in 
the  country,  who  fails  afterwards,  he  shall  not  make  good  the  loss.  3  Atk. 
480.] 

So,  where  mutual  credit  is  given,  as  well  as  where  there  is  a  current  ac- 
count, the  one  shall  account  to  the  other,  or  if  he  be  a  bankrupt,  to  the 
assignees,  only  for  the  balance.     PerCowpor,  1  P.  W.  326. 

[If  A.  tenant  in  tail,  lets  a  lease  to  B.  his  son,  and  afterwards  becomes 
insolvent,  and  is  discharged  by  the  statute,  B.  shall  account  from  the  time  of 
A.'s  discharge  only.     3  Atk.  378.] 

(2  A  6.)  For  what  he  shall  be  charged. 

An  accountant  shall  be  charged  for  all  goods  or  monies  delivered  to  him, 
or  bis  order,  or  which  came  to  his  n^e.     2  Ca.  Ch.  1  ?. 
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Although  delivered  according  to  his  instructions,  if  afterwards  emplo?ed 
hy  his  order,  or  to  his  use.     R.  2  Ca.  Ch«  1 2.  J 

So,  if  the  deliverj  was  to  another  hand,  if  the  benefit  afterwards  came  to 
his  use.     2Ca.  Ch.  12. 

So,  he  shall  account  for  all  received,  or  which  he  might  have  received 
without  his  default.     1  Ver.  44. 1 44.     Vide  post,  (4  A  6.) 

If  an  executor  or  trustee  makes  interest,  he  shall  account  for  it  although 
he  was  not  directed  to  place  the  money  out  at  interest.     2  Ver.  548. 

So,  a  factor  shall  account  for  himself  and  his  co-factor,  now  dead,  though 
his  executor  maybe  compelled  to  account.  1  Eq.  Abr.  5.  [1  Ch.Ca.  127. 
S.  C.     See  2  Atk.  510.     2  Ves.  100.  265.  371.] 

|^*]lf  B.  enters,  and  takes  the  profits  of  an  estate  of  aninfant,  and  continues 
to  receive  them,  for  several  years  after  the  infant  is  of  full  age,  he  shall  ac« 
count  for  all  the  profits  received  afier^  as  well  as  before  his  full  age.  Eq. 
Abr.  7. 

So,  if  A.  and  B.  purchase  in  moieties,  and  incumbrances  are  to  be  paid 
out  of  the  purchase  money,  and  the  creditors  abate  interest  out  of  friendship 
to  A.,^and  for  his  sole  benefit,  he  shall  account  to  B.  for  his  share  of  abate-i 
ment.     Eq.  Abr.  7. 

If  the  mate  of  a  ship,  upon  the  death  of  the  captain  in  the  voyage,  takes 
the  money  of  the  captain,  intended  for  traffic,  and  improves  it  by  trade  ;  it  is 
not  sufficient  to  repay  it  with  interest,  but  he  shall  account  for  his  improve't 
ment.     Per  Harcourt,  1  P.  W.  140. 

So,  a  man  who  continues  in  possession  of  the  estate  of  an  infant,  shall  ac- 
count to  the  infant  for  the  profits,  from  the  time  when  his  title  accrued,  and 
not  from  the  filing  of  the  bill  only.     2  P.  W.  (645.) 

(2  A  7.)  When  bound  by  an  account  with  another. 

If  land  is  in  mortgage  to  A.,  and  afterwards  to  B»,  and  a  bill  is  brought 
by  A.  for  redemption,  B.  shall  be  bound  by  the  account  between  the  mort- 
gagor and  A.  upon  such  bill.  2  Ca.  Ch.  32.  R.  If  collusion  be  denied. 
Ca.  Ch.  299. 

[On  bill  brought  by  husband  and  wife,  an  account  taken  shall  be  binding 
on  a  contingent  remainder-man  when  his  title  vests.     1  Ves.  163.] 

So,  if  land  is  mortgaged  to  A.,  and  afterwards  settled  for  a  jointure,  and 
then  the  mortg^^gor  becomes  bankrupt ;  the  account  between  the  mortgagee 
and  the  assignee  binds  the  jointress ;  for  the  assignees  stand  in  the  place  of 
the  mortgagor.     R.  1  Ver.  1 79. 

So,  an  account  settled  by  the  ma Jor  part  of  the  part-owners  of  a  ship,  b/nds        , 
the  other  owners.     1  Ver.  465.     Vide  ante,  (2  A  3.)  J 

So,  if  a  book  in  which  an  account  is  entered  by  the  defendant  is  produced       1 
to  chaise  him,  it  shall  be  allowed  for  his  discharge.     Eq.  Abr.  10. 

If  a  defendant  is  charged  only  by  his  account  annexed  to  the  answer,  and 
upon  proofs  in  the  cause,  nothing  is  disproved,  but  a  matter  which  might 
have  been  proved,  is  verified  by  proof  before  a  master,  the  defendant  in 
other  particulars  shall  be  dischai^ed  by  the  same  account.     Eq.  Abr.  10. 

So,  if  D.  is  charged  only  by  his  oath,  he  shall  be  discharged  by  the  same,        ' 
Ibid. 

•  T 

(2  A  8.)  When  not. 

But  generally,  an  account  with  A.  does  not  hind  B, 

So,  an  account  by  workmen  with  the  government,  did  not  bind  the  Duke 
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of  Marlborough  for  the  building  of  Blenheim.     Eq.  Ca.  26.  (2d  part  of  2 
Mod.  Ca.) 

So,  an  account  bj  J.  S.  with  a  trustee  of  a  trust-estate,  who  authorised 
him  to  manage  it,  does  not  bind  the  cestui  que  trust.     Eq.  Abr.  6. 

Yet,  if  A.  receives  money  as  servant  to  B.,  and  pays  it  to  him,  he  shall 
not  account  afterwards  to  another  person,  to  whom  B.  is  accountable,  unless 
there  is  collusion  between  them,  if  he  declare  this  by  his  answer^     Ibid. 

And  it  is  sufficient  to  say  generally,  that  all  received  by  him,  was  received 
and  disposed  of  by  the  order  of  his  master.     Ibid. 

[*1(2  B.)  ADMINISTRATOR. 
(2  B  1.)  When  he  shaU  have  relief. 

An  administrator  shall  be  relieved  in  chanceiy  against  a  fraud  to  his  ad- 
ministration ;  as,  if  an  administration  is  wrongfully  obtained,  and  afterwards 
repealed  upon  citation,  an  assignment  of  a  term  in  trust  for  himself,  shall  be 
revoked  and  avoided  by  the  subsequent  administrator.  R.  2  Ca.  Ch.  129. 
Vide  Administrator  and  Administration. — ^Videpost,  (3  G  1.) 

[If  A.  and  B.  are^  administrators,  and  empower  C.  and  D.  sons  of  B.  to 
get  in. the  intestate's  effects,  and  B.  without  the  privity  of  A.  settles  an  ac- 
count with  them,  receives  the  balance,  gives  a  i^elease  and  dies,  though  this 
release  being  given  to  persons  acting  under  the  letter  of  attorney  of  both, 
aod  therefore  accountable  to  them  in  their  own  right,  would  be  good  in  law, 
yet  equity  will  set  it  aside  if  it  appear  unfairly  obtained.     1  Atk.  460.] 

So,  an  administrator  may  exhibit  a  bill  for  the  discovery  of  the  personal 
estate  of  his  intestate. 

Although  there  is  a  suit  in  the  spiritual  court  for  revoking  the  administra- 
tion ;  for  that  is  no  plea  for  the  avoiding  of  a  discovery.     R.  1  Ver.  106. 

Qlf  administration  is  not  taken  out  when  the  bill  is  filed,  and  this  is  not 
objected  to  in  the  answer,  it  is  sufficient  if  it  is  procured  before  hearing.  2 
Atk.  120.] 

(2  B  2.)-  When  there  shall  be  relief  against  him. 

So,  upon  a  bill  by  a  legatee,  the  husband  administrator  de  bonis  non^  &c. 
to  his  wife,  executrix  and  residuary  legatee  cum  testamento  annexoj  shall  be 
obliged  to  give  security  for  the  legacy,  upon  a  suggestion  of  his  insolvency. 
R.  2  Ver.  249. 

[If  a  person  in  debt  lias  assigned  bis  effects  to  one  abroad,  dies  intestate, 
and  the  next  of  kin  applies  for  administration,  and  is  going  to  his  usual  resi- 
dence out  of  the  jurisdiction  of  this  court,  it  will  order  him  to  give  security 
to  abide  the  decree  to  be  made  on  hearing.     2  Atk.  66.] 

But  if  an  executor  or  administrator  pays  a  debt  upon  bond  to  a  trustee 
for  himself, who  had  obtained  judgment;  a  creditor  shall  not  be  aided 
against  him.     2Gh.  R.  103. 

Although  the  bond  was  given  to  leave  his  wife  1500/.  at  his  death,  when 
her  portion  was  but  500/.     R.  2  Ch.  R.  103. 

Although  tlie  whole  portion  was  not  paid ;  but  the  part  not  paid  shall  go 
io  satisfaction /»ro  lanlo.     2  Ch.  R.  104. 

So,  if  an  administration  wpepealed  and  granted  to  another,  and  the  prior 
administrator  has  accountedin  the  spiritual  court  to  the  second,  and  deliver- 
ed to  him  all  the  effects;  he  shall  not  afterwards  be  charged  by  creditoi-s 
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of  the  intestate,  bccanse  he  had  goods  of  the  testator  in  his  h^riids,  without  as 
account  de  novo.     R.  Ch.   R.  1 23. 

So,  if  there  is  a  settlement  for  a  jointure  in  bar  of  all  share  of  the  hiis- 
band^s  personal  estate,  which  the  wife  may  have  by  custom  or  otherwise, 
she  shall  be  barred  of  the  share,  which  she  would  have  had  by  the  statute  of 
distribution,  22  &  23  Car.  ?•  if  she  survives  her  husband.  R.  per  Lord 
Nottingham,  rcfversed  by  Lord  Guilford,  and  affirmed  by  Jefferys,  1  Ver.  15# 
Vide  post,  (2  M.  10.) 

[*][An  administrator  shall  not  be  charged  with  interest,  on  account  of' 
personal  estate  in  every  Case;  but  if  he  has  it  longin  his  hands,  and  part  is 
out  at  interest,  he  shalL     2  Atk.    1  ^1 .} 

[If  A.  and  B.  are  sureties  with  C.  in  an  adiminist ration-bond,  and  C.  cx- 
hiWts  an  inventory,  and  D.  a  Creditor  of  intestate  by  bond  brings  action 
against  C,  who  pleads  no  assets  ultra,  &c.  and  thereupon  E).  gets  assign- 
ment of  administration  bond,  and  brings  three  actions  against  A.,  B.,  and 
C*  ;  for  that  C.  had  not  exhibited  a  perfect  inventory,  and  no  defence  be- 
ing made  has  judgment  by  default ;  this  court  will  on  a  bill  for  an  injunction 
order  an  account  only  cf(  what  was  exhibited  upon  the  inventory,  and  that 
the  verdict  shall  stand  as  a  security  for  so  much  ars  thraFt  shall  fall  short  of 
satisfying  defendant's  principal  and  interest.     3  Atk.  ^48.] 

[A  solicitor  in  disburse  for  his  clietit,  shall  be  paid  out  of  a  duty  decreed 
to  his  administrator,  and  h^  a  lien  upon  it  before  the  bond  creditors  of  the 
intestate-     3  Atk.  720.J 

(2C.)  ag1ieemeM\ 

(2  C.  1.)  When  decteed. — ^Upon  articles  for  the  assufanceof 

lands,  &c^ 

Chancery  will  enforce  the  performance  of  an  agreement ;  as,  if  articles 
are  signed  for  tl>e  (Conveyance  of  lands  for  money,  and  the  vendor  afterwards 
refuses  he  shall  be  compelled  to  make  such  assurance  as  a  master  shall  ap- 
prove.    R.  Ch.  R.  20. 

[In  construing  agreements  there  is  no  difference  between  a  court  of  litw 
and  a  court  of  equity.  A  court  of  equity  cannot  make  an  agreement  for 
the  parties  ;  it  can  only  explain  what  their  true  meaning  was,  and  that  i^ 
also  the  duty  of  a  court  of  law.     Per  Lord  Mansfield,  Douglas,  277.] 

[Se#  also  Fearne's  Contingent  Remainders,  59.  93.^  110.  113.125.31. 
428.] 

[If  a  real  estate  is  devised  to  trustees  to  sell  and  pay  debts,  &c.  and  the 
residue  to  the  heir  at  law,  and  A.  agrees  with  one  of  the  trustees  to  par- 
ehase,  and  enters  on  part  of  the  premises,  the  court  will  compel  him  to  coni- 
plete  his  purchase,  though  the  will  is  not  proved  in  equity  against  the  heir 
who  is  abroad.     3  P.  W.  190.] 

So,  if  the  articles  are  to  make  a  jointure,  lease,  &c.  Vide  j>ost,  (3  Z  1.) 

So,  if  articles  are  to  levy  a  fine ',  a  fine  shall  be  decreed  in  specie.  R«  2 
Mod  91. 

So,  if  articles  are  signed,  though  not  sealed,  nor  the  money  paid. 

So,  if  a  settlement  upon  the  sister  of  B.  by  their  father,  is  acknowlcdgod 
hy  the  mother  and  guardian  of  B.,  and  possession  delivered,  with  a  covenant 
by  the  mother  upon  her  marriage,  that  she  shail|llve  the  lands  to  her  and 
her  heirs,  to  which  B.,  during  his  nonage  wa»  a  witness  :  it  shall  be  decreed, 
though  there  be  no  proof  of  a  settlement  by  the  father.     Ca.  Ch.  47. 
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[\(  A$^  tenant  for  life,  remainder  (o  his  first,  &c.  sons  in  tail^  remainder  Ui 
ills  ri^ht  heirs,  and  his  two  sons,  B*  and  C,  release  to  trustees,  to  hold  (aa 
to  part)  to  the  use  of  A,  for  life,  to  B.  for  hfe,  to  D.  and  £•  trustees  to  pre- 
serve, &c.  to  bis  firsthand  other  sons  in  tkilj  to  C«  for  life,  i*]to  his  daughters 
of  B.  in  tail,  to  tlic  daughters  of  C*  in  tail,  rennainder  to  the  right  hdrs  of  A«^ 
and  as  to  other  part  to  A,  for  life,  to  C.  for  life,  &c.  in  like  manner,  with 
covenant  to  suffer  recovery  in  twelve  months,  and  for  further  assurance  (but 
the  trustee  in  the  original  settlement  not  a  jpartj),  and  by  other  lease  and  re-< 
.lease  to  which  the  trustee  in  the  old  settlement  is  a  party,  A.,  B*,  and  Cj 
make  D.  and  E.  tenants  to  the  praecipe  to  suffer  a  recovery  for  tne  purpose  in 
the  former  settlement ;  and  before  the  recovery  B.  dies,  leaving  a  son,  and 
then  A*  and  C.  covenant  to  suffer  &  recovery,  D.  and  £•  to  be  tenants  to  thd 
pracfpe,  to  the  use  (as  to  part)  of  A.  in  fee,  alid  as  to  other  part  to  the  us^ 
of  A«  for  life,  remainder  to  C.  in  fee,  and  the  recovery  is  suffered  accord- 
ingly ;  and  it  is  found  that  B.  was  a  bastard,  yet  his  son  shall  have  the  lands 
limited  to  him  by  the  first  deeds,  and  the  benefit  of  the  covenants  therein; 
and  C.  shall  have  those  Umited  to  A.  for  life,  with  remainder  to  C.  for  liie^ 
1  Atk.  2.] 

[For  this  agreement  in  the  lifetime  of  B.  was  a  compromise  of  a  doubtful 
right ;  and  a  compromise  of  a  doubtful  right  is  a  sufficient  foundation  for  a9 
agreement«     1  Atk.  10.] 

Clf  father  and  son  on  the  son^s  marriage  execute  articles,  and  settle  part 
of  the  estate  to  the  son  for  life,  then  in  aid  of  other  lands  to  secure  wife's 
jointure,  then  to  raise  additional  portions  to  daughters,  then  to  trustees  to 
preserve,  ^c.  to  sons  in  tail  male,  then  to  sons  by  other  marriage,  then  to 
his  second  daughter  A.  and  her  heirs  male,  unless  the  father  makes  othes 
appointment,  then  to  his  other  daughters  in  tail,  then  to  B.  and  then  to  the 
father's  right  heirs ;  and  the  father  and  then  the  son  die  ;  the  articlea  shaU 
he  carried  into  execution  for  the  benefit  of  A.     3  Atk.  186.] 

[If  A.  on  marriage  with  6.  agrees  to  settle  her  fortune  on  her  for  life,  theil 
if  no  children  to  himself;  and  afterwards,  an  accession  of  fortune  comes  iii 
B.  on  her  sister's  death,  to  arise  by  sale  of  her  father's  estate,  which  is  sold^ 
and  the  money  received  by  C,  a  trustee  in  the  marriage  articles,  to  whooi 
\.  gives  a  receipt  for  his  share,  which  he  thereby  promises  to  lay  out  pur- 
suant to  the  trust  reposed  in  C,  this  note  binds  A.  his  representatives  and 
claimants  under  his  will  to  perform,  and  the  court  will  decree  the  money  to 
i>e  so  laid  out.     1  Ve=s.  534.] 

So,  if  upon  a  purchase,  there  is  a  covenant  to  give  collateral  security  that 
his  wife  shall  not  revoke  it,  it  shall  be  decreed,  that  the  heir  of  the 
wife  shall  convey,  or  that  such  collateral  security  shall  be  given.     Ch.   IC 

So,  if  there  is  an  agreement  for  the  sale  of  ftn  estate,  the  heir  shall  be  dli- 
crced  to  convey,  though  the  money  shall  he  paid  to  the  executor.     2\%u 

215.  ^  ^      _  ,     , 

Sa,  if  the  agreement  is  by  bond,  to  settle  before  such  a  day,  afid  th^ 

obligor  dies  before  the  day,  by  which  there  can  be  no  performance,  and  th« 

bond  is  saved.     R.  Eq.  Abr.  13. 
If  there  is  an  agreement,  before  the  death  of  B.,  to  divide  all  that  B. 

should  devise  to  A.  and  C.  between  them,  it  shall  be  decreed.     2  P.  W. 

183.  u         V  11 

If  an  agreement  is  by  a  vestry,  upOna  valuable  consideration,  that  apeU 

shall  not  be  rung  in  a  morning  early.     2  P.  W.  267. 
If  there  is  an  agreement  for  the  purchase  of  land,  and  tfee  purchaser  diea, 
Vol.  II.  61  [**W3 
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Ae  executor  shall  be  decreed  to  pay  the  money,  though  the  agreeirtent 
r*]  waa  voluntary,  and  the  land  shall  be  conveyed  to  the  heir.     2  P.  W .  1 7a. 

[If  a  contract  for  stock  be  executed,  the  court  will  ii»t  J>reak  into  it ;  if  it 
be  only  executory,  plaintifl  must  seek  his  remedy  at  law.     Bunb.  1 36.1 

f  An  agreement  for  a  lease  from  a  dean  and  chapter,  «^ed  by  the  dean 
only,  for  himself  and  chapter,  shall  bind  the  chapter.  ^  2  AJk.  44.J 

rif  A.,  treating  with  the  agent  of  B.  consents  he  (B.)  shall  build  on  condi- 
tion he  employs  him  (A.)  in  his  trade,  the  agent  says  nothing,  B.  builds  and 
does  not  employ  A.,  and  A.  builds  a  wall  to  obstruct  the  lights  5  A.  shall  be 
decreed  to  pull  down  the  wall,  and  B.  shall  employ  him.     2  Atk.  83.J 

[No  objection  to  a  sale  by  auction  that  persons  were  employed  by  the  Ten- 
dor  to  bid  for  him  without  public  notice.     2  Ves.  jun.  625.  in  not.] 

[Performance  cannot  be  decreed  of  an  agreement  with  a  variation  mad^ 
in  it  by  the  court.     4  Bro.  C.  C.  477.] 

[Specific  performance  of  an  agreement  to  purchase,  may  be  decreed  after 
considerable  delay,  if  the  vendee  has  not  demanded  his  deposit,  or  shewn  a 
determination  not  to  proceed  in  the  purchase.     4  Bro.  C.  C.  329.] 

[Upon  sale  of  a  reversion,  a  part  of  the  terms  was,  that  the  purchase  mon- 
ey should  be  paid  by  a  certain  time  :  not  being  so  by  default  of  the  vendee, 
vendor  held  to  be  discharged  from  his  contract.     4  Bro.  C.  C.  391 .] 

}  Where  a  vendor  comes  into  equity  to  compel  the  vendee  to  a  specifick 
performance  of  a  contract  for  the  sale  of  land,  if  he  is  unable  to  make  a  title 
as  to  a  part  of  the  subject  matter  of  the  contract,  which  was  the  principal  ob- 
ject of  the  purchaser,  the  court  will  not  compel  the  vendee  to  perform  pro 
ianto.     Waters  r.  Travis,  9  Johns.  Rep.  450. 

But  where  a  vendee  seeks  relief,  the  court  will  compel  the  vendor  to  a 
specifick  performance  of  the  agreement,  though  he  has  incapacitated  himself 
from  conveying  the  whole.  Ibid. 

The  assignee  of  an  agreement  for  the  sale  of  lands,  without  notice,  must 
fake  the  property  subject  to  all  the  equity  existing  between  the  original 
parties  ;  and  cannot  require  a  specifick  performance  on  any  other  terms  thaa 
might  have  been  claimed  by  his  assignor,  the  original  vendee.  Murray  v. 
Gouvemeur  and  Kemble,  2  Johns.  Cas.  438. 

A  specifick  performance  of  an  agreement  will  not  be  decreed^  where  the 
remecfy  is  not  mutual.  Parkhurst  r.  Van  Cortland,  1  Johns.  Ch.  Rep.  282* 
Benedict  %•  Lynch,  1  Johns.  Ch.  Rep.  370. 

So  on  the  sate  of  lands,  timt  may  make  an  essential  part  of  the  agreement; 
and  on  default  of  payment  at  the  day,  without  any  just  excuse,  or  any  ac- 
quiescence, or  waiver  of  the  other  party,  the  court  will  not  relieve  the  pajrfy 
in  default.     Benedict  r.  Lynch,  1  Johns.  Ch.  Rep.  370. 

Where  on  a  contract  for  the  sale  of  land,  the  payment  of  the  purchase 
money  is  made  a  condition  precedent  to  the  conveyance  ;  and  after  a  default 
of  payment,  the  vendor  accepted  a  part  of  the  purchase  money,  and  after 
demand  of  the  residue,  ajod  refusal  ofpayment  by  the  vendee,  and  after  no- 
tice ta  the  vendee,  sold  the  land  to  another  person,  the  vendee,  on  tender 
of  money  due,  is  not  entitled  to  a  specifick  performance  of  the  agreement. 
Hatch  v^  Cobb,  4  JohnsvCb^  Rep.  550.  Vide  Kempshall  v.  Stone,  5  Johns. 
Ch.  Rep.  193; 

And  it  seems,  that  even  if  the  defendant  had  not  sold  the  land  to  another, 
before  the  filing  of  the  bill  for  a  specifick  performance,  the  plaintiflT  would 
not  be  entitled  to  relief!     Ibid. 

A  specifick  performance  will  be  decreed  against  a  subsequent  purchaser 
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with  notice  of  the  phintiff's  eqaitaWe  title.     Wadsworth  t).  Wendell,  5 
Johns.  Cb.  Rep.  231. 

But  a  specifick  performance  will  not  be  decreed,  unless  the  agreement  be 
certain  and  complete.     Graham  v.  Call,  5  Munf.  396, 

So  if  there  be  uncertainty  as  to  the  identity  of  the  land  which  ift  the  sub- 
ject of  the  agreement.     Graham  9.  Hendren,  5  Munf.  1 85.  | 

(2  C  2.)  Against  whom  it  shall  be  decreed. 

So,  an  agreement  shall  be  decreed  against  a  subsequent  purchaser,  with 
notice.     R.  Ca.  Ch.  212.     Vide  post.  (4  I,  &c.— 4  W.  28.) 

Although  a  conveyance  and  fine  be  executed  to  him.  Semb.  Ca.  Ch.  21 2. 

(^So,  against  the  heir  of  a  person  who  contracted  to  sell  a  piece  of  land  for 
a  sum  of  moDcy  and  an  annuity,  thoi^gh  the  ^qnqitant  died  before  any  pay- 
ment became  aue,  if  no  impeachment  qan  be  ma4e  to  the  fairness  ofil}^ 
transaction.     1  Brown.  Ch.  Rep.  157.] 

[But  if  A.  being  indebted  to  B.  by  judgment,  agrees  to  assign  a  lease  to 
him  who  is  to  give  hini  a  defeasance,  and  A.  sends  the  lease  jfco  B.  and  i^  letr 
jter  to  a  scrivener  to  draw  such  assignment  and  defeasance;  and  before  execur 
tion  dies ;  and  his  executor,  without  nptice,  assigns  the  interest  of  lease  lo. 
C.  and  D.  in  trust  for  himself,  and  then  for  them  (who  were  all  judgment 
creditors).  Though  this  is  a  good  lien  on  the  testator,  and  on  the  executor, 
and  within  the  statute,,  yet  as  the  executor  and  C.  and  D.  have  a  legal  as 
well  as  an  equitable  title,  the  court  >vill  not  decree  the  agreement  to  be  car* 
ried  into  execution.     Bqnb.  55,"] 

So,  there  shall  be  a  decree  against  an  heir,  who  claims  by  voluntary  con- 
veyance, where  the  articles  are  upon  a  valuable  consideration.  R.  1  Chr 
R.  1 46,  7.     Vide  post,  (3  M  5. ) 

So,  if  A.  who  has  only  a  possibility,  in  case  his  elder  brother  dies  without 
issue,  agrees  to  settle  lands,  after  his  decease,  if  they  descend  to  him, 
upon  a  relation,  who  married  without  his  father's  consent,  to  the  intent  that 
his  father  should  be  reconciled,  though  there  was  no  other  consideration* 
R.  iCh.R.  159. 

[*]So,  an  agreement  with  an  infant,  if  he  receives  interest  un4er  it  aftcf 
his  full  age,  shall  be  decreed  against  him.     1  Ver.  133, 

So,  an  agreement  with  the  trustees  of  the  inheritance,  after  an  estate  fo|[v 
life  in  A.  for  the  purchase  of  the  whole  estate,  shall  be  decreed  against  A., 
if  made  with  his  consent.     R.  1  Ch.  R.  228. 

[If  money  is  devised  to  be  laid  out  in  land,  to  the  use  of  B.  in  tail,  remain* 
der  to  C.  in  fee,  and  they  agree  in  writing  to  divide  the  money,  and  B.  dies 
without  issue  before  it  is  divided,  the  agreement  shall  be  decreed  against  C» 
in  favour  of  B.'s  executor.^   P.  6  G.  2.  C.  T.  T.  271.3 

So,  an  agreement  with  husband  and  wife  to  levy  a  fine,  make  a  surrender, 
&c.  shall  be  decreed  against  the  wife  surviving.     R.  2  Ver.  61 . 

So,  by  an  elder  and  younger  brother,  it  *shall  be  decreed  against  th^ 
younger,  after  the  death  of  the  elder  brother.     Dub.  Winch,  4,  5, 

But  an  agreement,  by  tenant  for  life  or  in  tail,  lord  of  a  meaner,  for  a  copy- 
hold estate,  shall  not  be  decreed  against  him  in  the  r^m^inder  or  reversion. 

1  Ver.  472. 

If  tenant  in  tail,  with  or  without  remainder  over,  contracts  for  sale,  re- 
ceives the  purchase  money,  and  dies  without  fine  or  recovery,  the  agreement 
shall  not  be  carried  into  execution  against  the  issue  in  tail  or  remainder  claim- 
ing »cr/omiflm  doni  QVQn  though  tenant  in  tail  had  be^n  decreed  to  perfqnp, 
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tBdt  the  reason  of  this  case  is  that  the  issue  or  remainder-man,  claim  not 
from  the  tenant  in  tail,  but  from  the  original  creator  of  the  estate*] 

An  agreement  by  a  joint-tenant  for  his  moiety  shall  not  be  decreed  against 
the  survivor.     1  Ver.  63. 

Yet,  an  agreement  upon  a  marriage  to  make  a  settlement,  after  the  issues 
oftiic  marriage,  upon  otliersqns  of  the  father,  shall  be  decreed  against  the 
covenantor  at  the  suit  of  the  younger  son,  though  not  within  the  considera- 
tion.    2  P.  W.  (694.) 

fSo,  a  voluntary  settlement  shall  be  decreed  against  the  heir. 

So,  a  voluntary  settlement  upon  one  daughter  shall  be  decreed  against  the 
pther  daughter  and  co-heir,  though  the  fathpr  by  his  will  devised  the  estate 
to  them  both.     R.  1  Ch.  R.  167. 

So,  an  agreement  by  A.  and  B.  upon  the  account  of  a  parish  for  pave- 
ipent  or  other  work  done  for  the  benefit  of  the  parish,  where  A.  has  the 
^reenaent  in  bis  custody,  shall  be  decreed  against  A.  and  6.,  and  they  must 
pursue  their  remedy  against  the  other  parishioners.     R.  Hard.  205. 

If  A.  and  others  undertake  the  draining  of  a  level,  and  are  allowed  a  third 
part  of  the  level,  and  thereupon  agree  to  maintain  the  banks  of  the  whole  ; 
Q.  upon  this  agreement  shall  be  aided  against  A»  and  the  others,  if  they  do 
not  maintain  them,  although  he  is  not  party  orpfivy  to  the  agreement.  R« 
Hard.  169.  ,     ^     r  ^ 

(2  C  3.)  When  upon  a  parol  agreement  and  when  not. 

So,  if  there  be  an  agreement  by  parol,  if  it  is  in  part  executed,  as  if  the 

money,  or  the  greatest  part  of  it,  is  paid  to  the  vendor.     Vide  Eq.  Abr*  19. 

\  Vide  Cady  v.  Cadwell,  o  Day,  67. 

SQpo9se8sion,  making  improvements,  &c.   will  take  a  case  out  of  the  sta^ 

tute  of  frauds.  Wetmore  v.  White,  2  Caines'  Cas.  in  Error,  87.     Parkburst  r, 

Vap  Cortland,  14  Jpl^ns.  Rep.  15. 

Although  a  parol  agreement  respecting  an  interest  in  lands,  cannot  be  en- 
fbrced  in  chancery,  yet  the  court  will  retain  a  bill  for  specifick  performance, 
for  the  purpose  of  awarding  an  issue  of  qvantum  damnificatus  to  assess  the 
damages  sustained  by  the  plaintiffby  the  acts  of  the  defendant  as  the  plaintiff 
had  sustainfsd  an  injury  for  which  he  ought  to  be  compensated,  and  for  which 
lie  had,  at  best,  a  doubtful  ren^edy  at  Isiw.  Phillips  v.  Thompson,  1  Jphns, 
Ch.Rep.  131.  }  1-  r      » 

[An  agreement  is  binding  on  a  party  who  has  not  signed  it,  if  he  has 
[♦]done  a  particular  thing  thereon,  as  if  he  has  paid  part  of  purchase  mon- 
ey.    1  Ves.  82.] 

So,  if  a  nian  exchanges  land  by  parol,  and  one  party  enters  upon  the  land, 
he  shall  be  compelled  to  convey  his  land  to  the  other,     Vide  Eq.  Abr.  21. 

So,  a  parol  agreenient,  executed  by  delivery  <5f  the  possession,  was  dcn 
treed  against  a  purchaser  with  notice  after  conveyances  to  him  executed. 
1  Ver.  364.     Eq.  Abr.  21. 

So,  a  parol  agreement  in  consideration  of  a  marriage  with  the  party's 
niece,  \\Jere  the  husband  has  made  a  settlement  accordingly  on  his  part. 
R.  Ch.  R.  465. 

So,  upon  an  agreement  for  the  surrender  of  a  term,  where  the  lessor  ac, 
f  epts  the  key,  he  shall  be  bound  to  accept  of  tl^e  surrender.     R.  2  Ver.  1 1 3. 

&o,  If  A.  offers  1200/.  for  a  purcliase,  which  is  accepted,  and  A.  has  pos- 
sessioti  given,  and  a  conveyance  is  directed,  but  afterwards  A.  would  reced-, 
lie  shall  be  decreed  to  proceed,  if  the  title  is  good.     R.  2  Ver.  455. 

t*509]  ^*^*  ^^  "**^  purchase  m^ney  for  ^opyhold  lan<Js,  and  B. 
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given  him  a  note  acknowledging  the  receipt  in  part,  and  promising  ta  make 
good  title,  &c«  and  brought  his  writings  to  A.^s  counsel  who  approved,  and 
A.  had  done  acts  of  ownership  and  made  promises,  &c« ;  the  court  will  com- 
pel A.  to  a  specific  performance.     Bunb.  94.] 

So,  if  an  agreement  is  executed  for  the  making  of  a  jointure,  &c.  and  af- 
terwards, by  parol  agreement,  part  of  the  portion  is  deposited,  for  making  a 
purchase  of  the  jointure,  and  100/.  per  annum  is  purchased  therewith,  and 
afterwards  mortgaged,  there  shall  be  a  decree  against  the  mortgagee.  R.  % 
Ver.  619. 

[If  there  is  an  agreement  in  writing  for  taking  a  house  at  32/.,  owner  to 
put  it  in  repair,  and  afterwards  parol  agreement  for  40/.,  owner  having  re- 
built with  tenant's  consent,  and  lessee  brings  bill  for  specific  performance  of 
the  written  agreement,  parol  evidence  may  be  given  of  the  new  agreement 
to  rebut  the  equity  prayed.     2  Ves.  299.] 

[If  a  man  gives  bond  on  his  son's  marriage  to  pay  his  wife  and  (he  survi- 
vor T50/.  per  annum,  parol  evidence  may  be  given  that  the  real  agreement 
of  all  parties  was  for  100/.  only.     2  Ves.  375.] 

But  a  parol  agreement  was  not  decreed  when  the  money  was  not  paid, 
though  it  was  provided  for  the  vendor ;  but  only  damages  given  for  the  mo- 
ney provided. 

So,  where  the  draught  of  a  conveyance  was  agreed  to  and  ordered  (o  be 
ingrossed,  the  agreement  not  being  signed,  nor  any  money  paid,  it  was  not 
decreed. 

[The  vendees  ordering  conveyances  to  be  drawn,  in  pursuance  of  a  parol 
agreement,  and  going  several  times  to  see  the  premises,  and  a  letter  from 
the  vendor  mentioning  the  agreement  but  not  the  price,  are  not  sufficient  ev^ 
idenceto  have  the  agreement  decreed ;  but  taking  possession,  or  such  other 
act,  in  pursuance  of  agreement,  is.     1  Atk.  12.] 

[If  a  steward  makes  an  agreement  with  a  tenant  to  deliver  up  part  of  his 
premises,  and  to  have  a  new  lease  of  the  rest  on  certain  terms,  and  the  te- 
nant delivers  the  agreement  to  the  steward  to  be  entered  in  his  lord's  con- 
tract book,  which  is  done,  and  the  tenant  delivers  up  the  part  of  his  premises 
accordingly  •  yet  the  lord  is  not  bound  by  this  agreement.     1  Atk.  497.] 

[*j[If  A.  and  B.  agree,  that  if  B.  will  surrender  his  copyhold  to  C,  A. 
will  secure  him  an  annuity  of  5/.  and  A.  surrenders  his  copyhold  to  C. 
charged  with  the  annuity,  but  6.  refuses  to  surrender  his,  C.  shall  not  be 
obliged  to  pay  the  annuity,  and  parol  evidence  may  be  admitted  to  rebut  the 
equity  set  up  by  the  bill.     2  Atk.  98.] 

[But  C.  might  bring  his  bill  to  compel  B.  to  surrender.     Ibid.] 
If  husband  gives  bond  to  trustees  to  secure  500/.  to  his  wife  ;  if  she  sur- 
vives, parol  evidence  cannot  be  admitted  to  shew  it  was  intended  in  lieu  of 
dower.     3  Atk.  8.] 

[If  a  bill  is  brought  to  carry  into  execution  agreement  for  the  lease  of  a 
house,  defendant  the  lessor  shall  be  admitted  to  parol  proof  that  plaintiff 
who  wrote  the  agreement,  oniitted  to  make  the  rent  (which  was  reduced  to 
9/.  instead  of  14/.  the  former  rent)  payable  clear  of  all  taxes.  3  Atk.  388.] 
[If  A.  tenant  in  tail,  to  raise  money  to  pay  debts  on  his  estate,  proposes  to 
his  brother  B.  tenant  in  tail  in  remainder,  to  join  in  mortgage  and  bond  for 
1,000/.,  which  is  done,  and  the  money  all  paid  to  A.  on  a  bill  brought 
against  B.  to  exonerate  the  personal  estate  of  A.,  parol  evidence  shall  not 
be  admitted  to  prove  that  this  debt  shall  be  entirely  on  the  estate  of  B*  1 
Ves.  261.  (a)] 

.1   1  I       W  -     ■   -  ■-■■■■-  ■  ■,.,,■-,,■ 

[{a)  The  resaltofall  the  cases  relative  to  the  admlssioii  of  parol  evidence  to  prove  agrcp- 
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rif  a  mother  agrees  to  give  her  daughter  a  portion  on  marriage,  which  is 
recited  in  articles  to  which  she  is  not  a  party,  but  sets  her  name  as  witnesS| 
she  shall  be  decreed  to  pay.     1  Wils.  1 1 8.] 

So,  after  18  passed,  and  a  fine  levied  of  tne  land,  and  no  claim  within  five 
years,  a  parol  agreement  was  not  decreed. 

So,  where  only  10*^  was  paid  or  20*.     1  Ch.  R.  241 . 

So,  a  lease  by  parol  only  shall  not  be  decreed  against  the  heir.  R.  2  Ca. 
€h.  202. 

[[Where  there  is  an  agreement  by  parol,  and  part  of  it  executed,  equity 
will  decree  specific  execution  of  the  whole ;  but  where  there  is  an  agree- 
ment by  writing  executed,  evidence  cannot  supply  any  defect  in  that  agree- 
ment, which  was  intended  to  h^e  part  of  that  agreement,  but  not  inserted  in 
it.     Bunb*  65.     But  if  the  non-insertion  is  charged  to  have  beenby  fraud, 

(2  C  4.)  Since  the  st.  29  Car,  2.  c.  S. 

And  by  the  st.  29  Car*  2.  3.  all  leases,  estates,  or  interests  of  freehold  or 
for  years,  or  any  uncertain  interest  in  or  out  of  lands,  tenements,  &c.  do( 
put  in  writing,  and  signed  by  the  parties  or  their  agents,  authorized  in  writ- 
ing, shall  have  no  effect  but  as  estates  at  will,  except  leases  not  exceeding 
three  years,  whereof  the  rent  shall  be  two  thirds  oi  the  true  value.  Vide 
post,  (3  Z  2.) 

And  no  action  shall  be  to  chaise  a  defendant,  on  any  agreement  on  con* 
sideration  of  marriage,  or  on  any  contract  or  sale  of  lands,  &c»  or  any  in- 
terest concerning  them,  unless  such  agreement,  or  some  notice  of  it,  be  ia 
writing  signed  by  the  party  or  some  authorized  by  him. 

L*][Equity  will  not  lay  down  any  other  rule  of  construction  of  this  statute 
than  law  does.     1  Atk.  13.] 

[To  add  to  an  agreement  in  writing,  by  admitting  parol  evidence  of  what 
will  affect  land,  is  against  the  statute,  and  against  the  rule  of  common  law 
prior  to  it.     2  Atl^.  383.] 

And  therefore  an  agreement  by  parol  shall  not  be  decreed,  though  the 
plaintiff  expends  money  in  confidence  of  it.     1  Ver.  151. 

£So,  if  A.  agrees  to  sell  land  to  B.  and  writes  to  his  agent  to  give  him  tb^ 
title  deeds,  he  having  agreed  to  dispose  of  it  to  hira,  and  then  A.  sells  it  to 
C.  who  had  notice  ofthis  transaction ;  yet  this  letter  does  not  tak^  it  out  of 
the  statute  of  frauds  and  perjuries,  for  the  agreement  does  not  appear  in  it. 
P.  7  G.  Str.  426.] 

So,  when  an  agreement  is  in  writing,  and  an  additional  agreement  is  ail^r- 
wards  made  by  parol,  this  shall  not  be  helped.     R.  2  Ca.  Ch.  143. 

If  A.  in  treaty  for  a  purchase  desists,  upon  an  agreement  by  B.  to  permit 
him  to  have  part  of  the  land,  though  B.  thereupon  purchases.  Cont  at  tbe 
Rolls,  but  per  Cowper  ace.     2  Ver.  627. 

So,  if  there  is  a  letter  agreeing  to  give  so  much  with  a  daughter,  and  af- 
terwards a  different  agreement  is  written,  but  not  signed,  it  shall  not  be  de- 
creed.    Semb.  2  Ver.  34. 

Yet  an  agreement  to  assign  a  term  and  goods,  and  that  it  should  be  put  in 
writing,  was  decreed  to  be  executed,  it  being  part  of  the  agreement  that  it 


jwents  seenw  to  be  this ;  that  where  a  bUl  h  brought  to  enforce  a  parol  agreement,  if  no- 
thing be  done  to  take  it  out  of  the  statute  of  frauds,  it  shall  not  bo  decreed  ;  bat  when  a 
bill  IS  brought  for  another  purpose,  evidence  may  be  given  on  the  pavt  of  fly»  defeiidmit  of 
a  parol  agreement,  to  rebut  the  equity  of  the  plaintiff's  bill.] 
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sbould  be  put  in  writing  and  part  of  the  money  being  paid.  R.  upon  a  plea 
of  the  Stat.  29  Car.  2.  2  Ca.  Ch.  135,  6.  Adm.  1  Yer.  151.  Especially 
if  the  reducing  it  into  writing  is  prevented  by  fraud.     £q.  Abr.  1 9.  (a) 

If  a  bond  is  given  by  a  woman  to  A.  to  settle  her  estate  on  him  in  fee  after 
marriage ;  although  the  bond  is  made  void  by  the  marriage,  it  shall  be  evi« 
dence  of  the  agreement,  which  shall  be  decreed.     2  P.  W.  244. 

So,  an  agreement  to  sell  a  house,  &c.  signed  only  by  one  ;  he  shall  be  en- 
forced to  perform  it,  though  it  was  not  signed  by  the  other.  R.  2  Ca. 
Ch.  164. 

So,  if  an  agreement  be  by  A.,  B.,  and  C.  to  make  a  lease,  and  it  is  execu- 
ted by  A.,  it  shall  be  decreed  that  B.  and  C,  who  were  the  sons  of  A.,  shall 
execute  it,  though  the  agreement  was  by  parol ;  for  it  is  out  of  the  statute. 
R.  upon  a  plea  of  the  stat.     1  Ver.  210. 

An  agreement  for  a  mortgage  shall  be  decreed,  though  by  parol,  where  it 
was  executed  by  one  party.     Eq.  Abr.  20. 

So,  if  A.  upon  a  treaty  of  marriage  between  his  daughter  and  B.  writes 
by  leiteTj  that  he  will  give  1 500/.  in  answer  to  a  letter  by  C«,  and  afterwards 
C.  by  another  letter  says,  that  he  will  go  no  further  in  the  treaty,  if  A*  will 
not  give  more,  and  A.  afterwards  by  parol  declares  that  he  will  give  1500/., 
he  shall  be  decreed  so  to  do,  though  the  first  promise  to  C.  seemed  to  be 
waived  by  his~  answer. — R.  1  Ver.  111.  201.11.  where  there  was  such  a 
letter  without  more  ;  and  affirmed  in  parHament,  2  Ver.  322.  Dub.  Eq. 
Abr.  20. 

|^*]But  a  lettf^r,  that  he  will  give  3000/.  not  shewn  to  the  husband,  who 
accepts  of  2000/.  given  by  will,  is  not  a  ground  for  more.     2  P.  W.  75. 

So,  if  a  joint-lessee  agrees  by  parol  to  assign  his  part  of  the  lease  to  his 
companion,  and  accepts  of  any  thing  to  bind  the  contract,  the  statute  is  no 
plea.     1  Ver.  472, 3. 

QSo,  if  there  is  a  parol  agreement  for  a  lease  for  21  years,  and  lessee  en- 
ters and  enjoys  for  several  years,  he  shall  not  plead  the  statute.  Str..  783.1 

So,  if  money  is  expended,  in  confidence  of  a  parol  agreement,  equity  will 
relieve  for  the  money.     1  Ver.  159. 

So,  if  a  lease  by  A.  to  B.  is  agreed  by  parol)  and  drawn  and  ingrossed  by 
the  counsel  of  B.  and  afterwards  executed  by  A.,  it  shall  not  be  avoided 
hj  B.  Semb.  upon  a  plea  of  the  stat.  and  the  plea  over-ruled.  1  Ver^ 
22L1,2. 

[A  person  subscribing  a  deed  as  a  witness  only,  and  knowing  the  contents, 
is  a  signing  within  the  statute,  if  it  is  a  complete  agreement  reduced  to  a  cer- 
tainty; for  where  the  substance  has  been  compUed  with,  the  forms  of  the 
statute  have  not  been  insisted  on.     3  Atk.  503.    1  Ves.  6.3     1  Wil.    118. 

So,  if  an  agreement  upon  a  treaty  of  marriage,  is  drawn  by  an  attorney,^ 
bat  before  the  signing  they  part,  yet  the  marriage  is  solemnized  with  (he 
privity  of  them  all,  it  shall  be  decreed.     R.  2  Ver.  200. 

rSo,  if  the  defendant  before  marriage  promised  verbally  to  settle  the 
plamti£Ps  estate  to  her  separate  use,  and  after  marriage  declares  by  letter, 
that  he  is  ready  to  sign  the  writings  according  to  her  desire ;  he  shall  not 
be  permitted  to  plead  the  statute  of  frauds  and  perjuries.  M.  6  G.  in  Cane. 
Str.  236.] 

(a)  Note  '  Lord  Tharlow  Baid  Uiat  where  the  mediam  of  fraud  wai  interposed  to  prereDt 
the  agreejneot  beio^  put  in  writing,  and  it  was  stated  to  be  part  of  the  agreement  that  it 
ibofddbo  put  in  wrfting,  he  agreed  that  this  would  take  ft  out  of  the  statute  ;  but  that  the 
doctriDe  as  laid  down  here  generally  was  but  a  single  decision,  and  contradicted,  though 
Hot  espresslj,  yel  by  the  correat  of  opinions.    S  Brown,  665. 
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[If  ttn  ftgre6tncDt  is  fnade  previous  to  marriage,  that  an  estate  shall  be  af- 
ter the  mother's  decease  enjoyed  by  the  wife  for  her  separate  use  during 
the  coverture,  and  the  deeds  are  drawn,  limiting  it  to  the  husband,  and  she 
refuses  to  execute  till  rectified,  ¥? hereupon  a  note  is  given  and  signed  by 
the  husband  that  she  shall  so  enjoy  ;  this  note  shall  be  looked  on  as  part  of 
the  agreement  and  settlement,  and  the  wife  shall  be  relieved  against  the 
husband  or  his  assignees.     2  Atk.  558*] 

.  [If  there  is  an  agreement  that  5C0/.  shall  be  settled  to  the  wife's  use  dur- 
ing coverture,  and  afteiwards  as  she  shall  appoint*  but  the  parties  are 
married  before  it  is  executed ;  afterwards  it  is  prepared,  and  alterations 
made  in  husband's  writing,  *who  tells  wife  that  tltey  are  for  her  benefit,  and 
sufiers  her  to  receive  to  her  use  during  coverture ;  the  statute  of  frauds 
cannot  be  pleaded  to  a  discovery  of  such  agreement*     1  Yes.  297.  ] 

[It  signed  by  the  plaintiff,  but  the  defendant  tears  the  articles,  yet  assents 
to  the  marriage,  the  defendant  shall  be  decreed  to  execute.  R«  2  Ver.  373« 
Eq.  Abr.  20,] 

If  an  agreement  prayed  to  be  performed  be  confessed  by  the  answer,  ii 
shall  be  decreed,  although  by  parol.  Eq.  Abr.  19.  Eq.  Ca.  86.  (2d  part  of 
2Mod.  Ca.)  (a) 

[*](2  C  5.)  Decree  though  not  equaL 

And  an  agreement  may  be  decreed,  though  it  is  not  eaual  ;  as,  if  a  mail 
agreed  to  assign  a  college  lease,  for  an  abatement  of  420/.  (when  the  lease 
was  purchased  for  4,320/.)  when  the  king  was  restored  ;  the  agree  ment 
was  decreed  against  the  son  after  the  restoration.     R.  Ca.  Ch.  42. 

If  A.  agree  to  pay  750/.  per  ann.  for  rent  of  water  to  the  city  of  LondoHf 
and  it  is  not  of  the  value  of  300/.  per  ann.  he  shall  not  be  aided  ;  for  a  losing 
bargain  shall  be  decreed  as  well  9.s  a  beneficial  one.  R.  2  Vcr.  423«  \  Vide 
Ward  V.  Webber,  1  Wash.  279.  } 

If  A.  agrees  to  pay  40/.  per  ann.  to  B.  an  executor,  in  consideration  of 
the  personal  estate  of  the  testator  transferred  to  him,  and  there  is  not  suffi- 
cient  for  payment  of  debts,  if  there  was  no  misrepresentation,  it  shall  b(! 
dcrecd  to  be  carried  into  execution.     R.  1  P.  W.  542. 

(2  C  6.)  Though  founded  upon  mistake. 

So,  an  agreement  founded  upon  mistake,  may  be  decreed  ;  as,  if  tenant  in 
tail  devises  freehold  land  to  his  youngest  son,  and  copyhold  to  the  eldest, 
and  the  youngest  sets  up  a  recovery,  whereupon  it  is  agreed,  that  the 
youngest  and  eldest  son  shall  enjoy  their  respective  devises  ;  the  agreement 
was  decreed  against  the  eldest  son,  though  no  recovery  was  completed.  R. 
Ca.  Ch.  85. 

So  marriage  articles  to  make  a  settlement  upon  a  son  for  life,  to  his  wife 
for  jointure,  then  to  the  first,  second,  and  other  sons  of  the  marriage,  then 
to  the  right  heirs  of  the  son,  shall  be  allowed,  though  the  father  insists  that 
he  was  surprised,  and  intended  upon  default  of  issue  male,  to  have  a  limited 
provision  for  the  issue  female  of  the  marriage,  and  then  to  his  second  son, 
&c.   1  Ver.  320. 

[If  the  proper  papers  arc  before  the  parties  and  their  counsel,  when  pre- 


(a)  Ko(e  :  There  soems  yet  to  be  much  doubt  on  the  subject  of  pUftdiag  the  statute  te 
pnrol  agreements*  and  how  far  a  coDfession,  by  answer,  will  over-rule  (h«  plea.  Vide  thia 
questioD  much  agitated  in  8  Brown.  Ch.  Rep*  &&d.  et  seq. 
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paring  an  agreement,  they  shall  be  supposed  to  fee  acquainted  with  th« 
consequences  at  law ;  and  after  an  agreement  has  settled  all  disputes  between 
parties,  the  court  will  not  enter  into  a  question  which  might  have  been 
started  bad  there  been  no  such  agreement,     2  Atk.  687.] 

[If  a  man  devise  an  annuity  payable  out  of  real  estate,  and  the  annuity  i^ 
paid  for  many  (16)  years,  without  any  deduction,  the  court  will  presume  it 
was  by  mutual  consent,  and  will  not  decree  the  annuitant  to  refund  the  land 
tax,  though  for  the  future  he  shall  be  subject  to  it.     3  Atk.  673.J 

[The  court  will  not  relieve  against  a  contract  in  writing,  (as  a  policy  f^i 
insurance,)  unless  there  is  express  proof  of  the  mistake  of  the  intention  of 
the  parties.     3  Ves.  317.] 

(2  C  7.)  Though  the  consideration  was  remote^ 

So,  an  agreement  shall  be  decreed,  though  it  be  for  the  settlement  of  a 
remainder  after  an  estate  tail.  Cont.  Ca.  Ch.  244.  Vide  post,  (2  T.  9. — 
4  H  9.-4  0  7.)  ^      ^ 

So,  if  a  woman  agrees  with  the  heir,  who  claims  the  inheritance,  that  if 
she  dies  without  issue,  she  will  leave  him  the  land,  or  500/.,  and  afterwards 
marries  and   dies,  the  agreement   shall   be   decreed   against  the  husband. 
lVer.48.  ^ 

So,  if  an  agreement  for  a  jointure,  provision  for  children,  &c.  is  voluntary, 
It  shall  be  decreed.     1  Ver.  427,  8. 

[*3Bat,  where  A.  settles  land,  upon  the  marriage  of  B.  his  son,  for  life, 
afterwards  to  his  wife  for  life,  afterwards  io  the  heirs  of  the  body  of  B-,  and 
covenants  to  make  a  settlement  of  other  land  to  the  same  uses,  and  makei 
B.  his  executor,  and  dies,  without  making  any  other  settlement :  B.  levies 
a  fine  of  the  lands  settled,  and  gives  200/.  to  C.  his  son,  upon  condition  that 
he  releases  all  demands  to  his  executrix  ;  C.  shall  not  be  aided,  in  respect 
of  the  covenant  of  the  other  settlement  made  by  A.,  because  by  such  settle* 
ment  fi.  would  have  been  tenant  in  tail,  and  might  by  fine  or  recovery, 
have  barred  t.     1  Ver.  480. 

(2  C  8.)  But  an  agreement  shall  not  be  decreed. — If  made 

without  a  consideration. 

But  an  agreement  shall  not  be  decreed,  if  there  be  not  any  consideratioB 
for  it.     Vide  post,  (2  T  9.) 

Or,  if  the  consideration  does  not  extend  to  the  plaintiff;  as,  if  A.  upon 
the  marriage  of  his  son  with  B«,  covenants  to  settle  lands,  to  the  use  of  him- 
self for  life,  then  to  the  son  for  life,  then  to  B.  for  life,  then  to  the  first  and 
other  sons  of  the  marriage  in  tail,  remainder  to  D*  his  cousin,  &c*  After 
the  death  of  the  son  without  issue,  D.  shall  not  compel  the  execution  of  the 
covenant  against  the  devisee  of  A.     2  P.  W.  256# 

[An  Agreement  to  settle  boundaries  mutually  is  a  consideration  for  thij^ 
court  to  decree  specifically,     1  Ves.  444.3 

If  A.  has  a  personal  estate  by  will,  which  gives  it,  if  A,  dies  without  heirs 
male  of  his  body  to  D.,  and  afterwards  A.,  upon  marriage,  agrees  to  pur- 
chase land  to  be  settled  ti/  nwpra^  and  before  the  settlement  is  made,  A.  dies 
without  issue  male,  having  three  daughters.  Qu.  whether  D.  shall  compel 
execution  ?  Temp.  G.  2.  10.     Vide  infra. 

[If  tenant  for  life  contract  for  sale  of  lands,  the  agreement  shall  not  b« 
decreed  for  the  son,  because  the  lien  was  not  reciprocal.     Bunb.  111.] 

But,  if  the  consideration  extends  to  him  in  the  remainder,  it  shall  be  dc» 
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creed :  as,  if  A.  and  hU  son,  upon  the  marriage  of  the  son,  covenant  to 
make  a  setUement  after  the  issue  of  the  marriage,  upon  B.  the  second  son,  it 
«haU  be  decreed,  if  there  was  an  estate  in  the  eldest  son  ;  for  perhaps  the 
settlement  on  B.  was  an  inducement  to  A.  to  join-  2  P.  W.  256,  (594,) 
-  So,  if  a  testator  bad  limited  a  personal  estate  to  the  son  of  A.,  ^d  after 
his  death  without  heirs  male  of  his  body,  to  B*  the  second  son.     2  P.  W. 

f  600  ^ 

[An  agreement  to  pay  money  in  consideration  of  stifling  a  prosecution  for 
felony  shall  not  be  decreed ;  but  for  stifling  a  prosecution  for  fraud,  it  may. 

3  P#  W.  277»1 

{  It  seems,  that  in  regard  to  chattel  interests,  a  deed  under  seal,  imports 
a  consideration,  at  law ;  and  that  a  voluntary  bond  or  deed  of  a  chattel 
interest,  at  least  as  between  the  parties,  will  be  supported  in  equity,  with- 
out a  consideration.     Bunn  v.  Winthrop,  1  Johns.  Ch.  Rep.  329. 

But  a  voluntary  conveyance,  intended  as  a  settlement  for  a  child,  is  void, 
as  against  a  subsequent  purchaser  for  a  valuable  consideration,  with  only 
implied  notice  of  the  previous  deed.     Sterry  v.  Arden,  1  Johns.  Ch.  Rep. 

261. 

But  such  deed  may  become  valid  by  matter  ex  post  facto,  as  by  some 
Valuable  consideration  intervening  c.  g.  the  execution  of  a  marriage  agree- 
ment.    Ibid. 

It  seems,  that  a  consideration  of  some  sort,  is  necessary  to  support* 
written  agreement,  unless  the  writing  be  of  the  solemnity  of  deed  or  bond, 
or  be  negotiable,  or  third  persons  have  become  interested.  Winthrop  &  al. 
V.  Survivors  of  Lane  &  al.  3  Des.  341.  | 

(2  C  9.)  If  it  be  unreasonable. 

Or,  if  it  is  apparently  unreasonable,  as,  a  marriage  agreement,  by  which 
the  daughter  would  have  more  than  the  father,  who  was  in  debt,  and  the 
i|iother,and  two  other  daughters  would  have  less,  where  the  husband  after- 
wards made  his  addresses  to  another  woman,  and  then,  without  reducing  the 
agreement  into  writing,  married  this   daughter,  was  not  decreed.     2Ca. 

Ch.  17. 

So,  where  A.  agreed  to  sell  land  to  B.  for  1 5,000/.  which  was  to  be  paid 
in  money,  or  land  to  such  a  value  returned  for  it,  and  aftemards  [*]sold 
at  an  under-value,  part  to  B.,  on  pretence  that  it  was  immaterial  what 
value  was  expressed,  and  then  B.  would  have  returned  the  residue  in  land, 
'the  agreement  was  not  decreed,  although  performed  in  part.     R.  2  Ver.  136. 

So,  an  agreement  of  a  woman,  in  consideration  of  JO/r  to  pay  100/.  if  she 
married,  shall  be  relieved  for  all  but  10/.     Ow.  34. 

'    So,  an  agreement  for  30/.  and  20/.  per  ann.  for  the  life  of  a  father,  to  con- 
»vey  the  party's  i:emainder  in  tail,  after  the  death  of  his  father,  of  the  value 
of  800/.  if  he  came  into  possession,  shall  not  be  decreed.     R.  per  Netting- 
4iam.  cont.  per  North,  but  ace.  per  Jelferys,     1   Ver.  1G7.  271. 

[If  a  daughter  left  an  infant,  soon  after  coming  of  age,  agrees  with  the  wid- 
ow concerning  the  distribution  of  her  father,  an  intestate's  estate,  and  her 
husband  aftierwards  ratifies  the  agreement,  yet  if  it  appears  that  it  was  con- 
siderably more  valuble,  and  that  daughter  and  husband  were  both  ignorant 
of  it,  the  agreement  shall  beset  aside.     1  Vcs.  400.J 

If  it  becomes  unreasonable  by  matter  ex  post  facto.  Vide  post,  (2  T. 
13.) 

[Deans  and  chapters,  for  fear  of  incurring  the  penalties  of  the  restraining 
statutes,  have  been  carefiil  of  preserving  the  same  descriptions  in  their  leases 
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since  the  statutes,  as  before ;  and  possibly  at  the  time  of  ihe'oM  leases  there 
might  be  barns  or  ancient  buildings  which,  after  such  a  length  of  time,  mast 
have  been  long  since  decayed  and  gone ;  and  therefore  where  the  ancient 
descriptions  are  preserved,  they  cannot  have  a  decree  in  Chancery  for  a 
specific  performance  of  covenants  for  repaira  against  the  present  tenants,  but 
must  be  left  to  their  legal  remedy  of  an  action  at  law  for  non-performance. 
2  Atk.  44.] 

(2  C  10.)  Or  void  in  law. 

So,  if  it  is  void  by  law  ;  as,  if  the  agreement  is  to  give  re-ebtry  to  a  stran- 
ger. 

[This  court  will  not  carry  into  execution  an  agreement  for  assignment  of 
the  fees  and  profits  of  the  office  of  keeping  a  house  of  correction,  for  it  is 
contrary  io  the  intent  of  23  H.  6.  c.  10. ;  nor  the  profits  of  the  tap-house, 
for  it  tends  to  increase  debauchery.     2  Ves.  238.J 

So^  if  there  be  an  agreement  by  husband  and  wife,  it  shall  not  be  decreed 
against  the  wife,  after  the  death  of  her  husband.    2  Ca.  Ch.  27. 
°  Yet,  where  an  agreement  cannot  be  performed  specifically,  by  reason  of 
an  incumbrance,  there  shall  be  a  settlement  for  a  recompence   out  of  the 
personal  estate  of  the  party.     Ch.  R.  40^. 

(2  Cll.)  Or,  discharged  afterwards. 

So,  if  an  agreement  be  discharged,  it  shall  not  be  afterwards  decreed. 

Although  an  agreement  in  writing  wa»  dischaiiged  by  parol  only.  R.  1 
Ver.  240.       \  Vide  Boteford  v.  Burr,  2  Johns.  Ch.  Rep.  405.  } 

So,  if  there  be  an  agreement  to  pay  50/.  for  a  share  in  the  lutestring  com- 
pany which  is  afterwards  prohibited.     2  P.  W*  220^ 

[*](2  C  12.)  Or,  obtained  indirectly,  &c. 

So,  if  it  is  obtained  by  practice  ;  as,  if  A.  refuses  to  sell  land  to  B.,  and 
afterwards  B.  obtains  an  article  for  a  sale  to  D.,  at  an  under  value  ;  for  ar- 
tides  executed  in  equity  ought  to  be  obtained  without  surprise,  or  circum. 
vention.     R.  1  Ver.  227.     Eq.  Abr,  18.     Vide  post,  (2T  11— 3  M  I-t 

rif  a  man  selling  timber,  asserts  upon  his  honour  that  A.  and  B.,  timber- 
merchants,  valued  it  at  3500/.,  and  it  appears  they  valued  it  at  2500/.,  the 
agreement  shall  not  be  decreed.     3  Atk.  383.]  • 

So,  if,  upon  a  purchase  by  B.,  the  agent  of  the  vendor  agrees,  that  he 
himself  shall  have  one  farm  at  such  a  price,  or  1 300/.     Ch.  R.  32,  3. 

So  if  a  man  upon  his  marriage  with  the  daughter  of  B.,  makes  an  agree- 

ment:that  he  will  give  to  his  ^t*^^^  P^^^^^'y  f  vT^^^^ 

shall  be  disallowed  in  a. court  of  equity.     R.  2  Ver.  765.     Vide  \  F.  W. 

S;,  if  flie  daughter  promises  B.,  that  if  he  will  give  such  a  portion  as  was 
required,  she  will  repay  so  much  afterwards.     Vide  Eq.  Abr.  88. 
^o,  if  k  father  tak^es  a  bond  of  his  son  to  pay  >.«»  so  much  after  raamagft  j 
for.it  was  extorted  from  him,  by  his  awe  of  his  father.     1  Sal.  168.    Vide 

1  P    W    121  u 

FBut'if  a  father,  and  son  of  full  age,  come  to  an  agreement  to  alter  the 

uiSSons  under  a  settlement,  the  court  will  not  set  it  aside  on  pretence  of 

iM^imr  drawn  in  bv  the  fiither's  authority.     9  Atk.  85. J 

stlPa  ma^  Srees  to  release  to  theV«^«n  ^^^^  ^f«'  ^'  "^^^^l 
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lot  the  peace  of  the  family,  all  accounts  for  the  mesne  profits  of  an  estate  of 
the  wife,  it  shall  be  disallowed ;  for  every  thing,  which  a  father  or  guardian 
insists  updn  for  bis  private  gain,  or  any  security  for  it,  is  extortion.     R.  per 

Cowper,  1  Sal.  158.  .  • 

[If  two  executors  and  trustees,  one  an  attorney  who  drew  the  will,  refose 
to  prove,  and  say  they  will  obstruct  the  cestuique  trust  from  administering, 
till  he  executes  a  deed  to  allow  them  certain  sums  above  their  legacies  ; 
though  this  deed  is  settled  by  his  counsel,  the  court  will  set  it  aside  as  undu- 
ly obtained.     S  Atk.  58.] 

rAn  agreement  shall  not  be  set  aside  because  one  of  the  parties  was  drunk, 
unless  some  unfair  advantage  was  taken ;  nor  a  reasonable  agreement  to 
settle  family  disputes,  because  paternal  authority  interposed.     1    Ves.  19.] 

(2  C  13.)  Or,  made  without  proper  parties. 

So,  if  an  agreement  is  not  made  between  proper  parties :  as,  an  agreemept 
yrith  cestuique  trust  of  the  surplus,  without  the  trustees.     P.  Ca.  Ch.  1 75, 

If  the  husband  of  an  executrix  makes  an  agreement  for  the  assignment  of 
l^n  annuity  to  creditors,  but  before  assignment  the  executrix  dies,  the  agiee- 
paent  shall  not  be  decreed.     2  Ca.  Ch.  1 7. 

So,  an  agrecYnent  by  three  trustees  only,  where  four  are  intrusted,  shall  not 
be  decreed.     R.  2  Ca.  Ch.  202. 

[*](3  C  14.)  Or  not  mutual. 

Or,  if  the  remedy  upon  the  agreement  is  not  reciprocal.  P.  Ca.  Ch.  209, 
{  Vide  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  Rep.  282.  Benedict  v. 
Lynch,  I  Johns.  Ch.  Rep.  370.  } 

So,  if  a  bond  is  given,  with  a  penalty  for  the  making  of  a  settlement  of  an 
estate  to  such  and  such  uses,  a  specifick  performance  shall  not  be  decreed ; 
for  he  has  relied  upon  the  penalty.     R.  Ca.  Ch.  188. 

(2  C  lOf )  So,  failure  of  one  party  excuses  the  other. 

If  an  agreement  is  upon  payment  .of  lesser  sums  at  future  days,  to  deliver 
•  Tip  all  securities  ;  if  payment  is  not  precisely  made  at  the  days  limited,  there 
^hall  npt  be  a  decree  for  performance.     D.  Ca.  Ch.  110.  R.  1   Ver.  210. 
^h.  R.  23. 

[But  articles  for  the  purchase  of  an  estate  shall  be  performed,  though  Ihe 
vendor  di4  not  produce  his  title  deeds,  and  tender  ^  conveyance  within  the 
fime  limited  by  the  articles.     1  Atk.  12.] 

If  a  devise  is,  that  A.  paying  the  arrears  of  an  annuity  in  three  years, 
flhall  have  an  abatement  of  IQO/.  and  all  interest  :  if  he  docs  not  pay 
ihe  arrears  within  three  years,  he  shall  not  have  the  abatement.  Ca. 
Ch.  52. 

If  an  agreement  is  for  the  sale  of  a  ship,  land,  &c.,  and  possession  deliver- 
ed, and  a  bond  given  for  the  money  ;  if  the  vendor  adterwards  refuses  a  con- 
veyance, upon  demand,  the  vendee  shall  have  his  bond  dehvered  up.  2  Ca. 
Ch.  5.     Vide  post,  (4  D  1 8.) 

If  an  agreement  is  by  articles  for  the  assignment  of  a  term,  and  afterwards, 
upon  a  debate  concerning  the  accruing  rent,  counsel  propose  to  procure 
another  purchaser  within  fourteen  days,  and  he  makes  an  assignment  to  B.  on 
the  last  day  of  the  fourteen  5  there  shall  not  be  a  decree  against  B.  for  an 
assignment  to  A.,  pur8^ant  to  the  agreement,  though  B.  had  notice.  R.  C?. 
Ch.  122. 
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[If  an  agreement  is  made  for  purchase  of  timber,  and  that  articles  shall  be 
drawu  with  asual  covenants,  and  the  seller  refuses  to  insert  such  covenants, 
(as  to  indemnify  the  purchaser  against  a  stranger,  on  whose  land  the  trees 
and  hedge-rows  would  probably  fall),  it  shall  not  be  sent  to  a  tnaster  to  see 
proper  covenanta  in  tlie  case  of  land,  but  the  agreement  shall  not  be  decreed. 
3  Atk.  383.] 

(2  C  16.)  Specific  performance  in  the  discretion  of  the  court. 

And  in  all  cases,  it  shall  be  in  the  discretion  of  the  court,  whether  per- 
formance in  specie  shall  be  decreed  or  not.     D.  Ca.  Ch.  42. 

And  therefore,  where  aii  agreement  is  suspicious,  the  court  will  not  de- 
cree it,  nor  direct  that  it  shall  be  surrendered  or  cancelled.     2  Ver.  632. 

[If  an  agreement  is  not  certain,  fair,  and  just,  in  all  parts,  this  court  will 
not  decree  specific  performance.     3  Atk.  383.] 

[If  articles  for  purchase  of  an  estate  are  obtained  suspiciously,  (as  of  a 
man  whose  speech  is  lost,  and  understanding  impaired  by  the  palsy),  though 
the  court  will  not  set  them  aside,  yet  it  will  not  aid  in  carrying  them  into 
execution;  if  the  vendee  will  give  them  up,  he,  shall  be  allowed  for  lasting 
improvements,  but  not  if  he  proceeds  at  law  and  fails.     C.  T.  T.  234.] 

[The  confl  will  not  decree  a  partial  performance  of  articles  ;  if  any  part 
is  very  unreasonable  they  dismiss  the  bill :  but  in  case  of  mistake  [*]or 
fraud,  they  go  on  other  ground,  striking  out  the  mistake,  or  setting  aside  the 
fraud,  and  so  relieving  against  the  settlement  itself.     3  Atk.  180.] 

[If  a  bill  is  brought  for  specific  performance,  if  the  act  is  impossible,  the 
court  gives  no  relief,  but  leaves  the  party  to  his  remedy  at  law.  1  Atk* 
572.] 

[In  genera],  this  court  will  not  entertain  a  bill  for  a  specific  performance 
of  articles  for  chattels  not  affecting  the  realty,  of  for  merchandize;  but 
where  the  agreement  is  not  final,  but  to  be  made  complete  by  subsequent 
acts,  a  bill  to  carry  it  into  execution  will  be  allowed.     3  Atk.  383.] 

[If  an  uncle  articles  with  his  nephew  A.  for  sale  of  a  copyhold,  u>r  an  in- 
adequate consideration,  and  A.  agrees  with  C.  for  sale  of  it  for  an  inade- 
quate consideration,  and  uncle  surrenders  to  A.  and  his  wife,  and  the  heirs 
of  their  bodies,  the  remainder  to  A.  in  feej  the  court  will  not  decree  spe- 
cific performance.     1  Ves.  279.] 

[If  A.  undertakes  to  make  out  the  title  of  B.  to  an  estate,  and  is  to  have 
part  of  the  lands,  though  the  agreement  is  artfully  drawn  by  way  of  wager 
of  a  sum  of  money,  and  the  land  made  only  a  security  for  it,  yet  the  court 
will  not  decree  a  specific  performance.     2  Atk.  224.] 

[But  if  B.  afterwards  by  will  directs  the  agreement  to  be  carried  into  exe- 
cution, the  court  will  decree  the  share  to  A.  from  the  time  B.'s  possession 
was  quieted  by  injunction,  without  arrears  of  rent.     2  Atk.  224.] 

[If  there  is  an  agreement  to  pay  a  compounded  sum  at  a  day  certain,  and 
it  is  not  paid,  the  court  will  not  relieve,  but  the  whole  debt  shall  be  paid. 
3  Atk.  583.] 

[Specific  performance  may  be  decreed  against  one  become  a  lunatic  since 
the  agreement,  if  the  legal  estate  is  in  trustees.     1  Ves.  82.] 

[Performance  shall  be  decreed  though  the  time  is  lapsed,  especially  if  the 
non-performance  has  not  arisen  by  default  of  the  party  seeking  relief.  1 
Ves.  444.] 

[Performance  may  be  decreed,  though  the  court  cannot  enforce  it  in  retn, 
hut  only  in  personam.     Ibid.] 

flf  A.  and  B.  execute  articles  for  purchase  of  an  estate,  with  proviso,  that 
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if  either  side  break  the  agreement  he  shall  pay  100/.,  and  B.  being  offered 
two  years  purchase  by  another,  accepts  it;  the  court  will  decree  a  specific 
performance.     2  Atk.  371.] 

[The  rule  is  different  as  against  purchasers,  and  between  relations,  in 
which  last  the  court  considers  whether  it  will  be  attended  with  hardships 
or  not,  or  whether  a  superior  or  inferior  equity  arises  on  the  part  of  the  per- 
son applying  for  a  specific  performance.  3  Atk.  180.] 
^  [The  court  will  decree  specific  performance  of  marriage  articles,  even  as 
to  collaterals.     Ibid.3 

[If  on  marriage  of  a  daughter  entitled  to  500/.  on  her  father^s  death,  and 
to  real  estate  from  her  mother,  it  is  decreed  the  father  shall  give  her  the 
oOO/.  in  present,  and  the  real  estate  be  settled  to  her  and  her  issue,  tbeu  to 
her  sister  and  issue,  then  to  the  father  and  his  heirs  ;  the  right  heir  of  the 
father  shall  have  a  speclGic  performance.     1  Ves.  73.] 

[On  a  covenant  to  build,  the  lessors  are  entitled  to  come  into  this  court 
for  a  specific  performance;  but  not  on  a  covenant  to  repair.  3  Atk.  512. 
1  Ves.  12.] 

[*3[0na  covenant  to  rebuild,  rebuilding  some  houses,  and  repairing  oth- 
ers, or  pulling  down  fore  and  back  A'ont  and  rebuilding,  is  not  aperformaDce 
of  the  covenant,  for^the  whole^must  be  rebuilt.     Ibid.]  • 

[If  the  lessor  has  seen  the  repairs  going  on  for  some  time,  without  mak- 
ing an  objection  to,  it,  he  comes  too  late  afterwards  for  specific  perfoimance, 
and  the^court  will  only  give  relief  by  an  issue  to  try  the  damages.  Ibid.] 
If  there  is  a  contract  for  South-Sea  stock,  and  the  defendant  by  his  an- 
swer offers  to  pay  the  difference,  the  court  will  not  decree  a  specific  per- 
formance. Cont.  per  Master  of  the  Rolls,  but  ace.  per  Parker  upon  an 
Appeal,  1  P.  VV.  570. 

[On  a  contract  for  a  stock,  with  a  deposit  forfeitable  on  non-performance, 
no  more  than  the  deposit  shall  be  recovered.     Bunb.   132.] 

But  if  he  demurs,  or  pleads  the  statute  of  frauds,  that  it  was  above  10/. 
it  will  be  over-ruled.     2  P.  W.  305. 

So,  if  there  is  an  agreement  for  a  copyhold  with  tenant  for  life,  and  part 
of  the  money  is  jpaid,  but  before  the  residue  is  paid,  the  tenant  for  life  dies, 
his  executor  shall  return  the  money  received,  although  delay  of  the  perform- 
ance was  by  the  default  of  the  plaintiff.     R.  I  Ver.  472. 

If  there  is  an  agreement  for  a  purchase,  and  part  of  the  money  is  paid 
and  then  an  order  by  consent  is  made,  that  the  residue  of  money  shall  be 
paid  on  such  a  day,  or  that  the  money  paid  shall  be  lost,  and  the  articles 
cancelfed  :  if  the  money  is  not  paid  at  the  day,  the  court  will-  enlarge  the 
time;  for  the  order  was  only  for  security  of  the  payment.     2  P.  W.  66. 

(2  C  17.)  In  what  manner  an  agreement  shall  be  decreed  to  be 

executed. 

An  agreement  shall  be  decreed  according  to  equitable  construction,  in 
pursuance  of  the  intent  of  ttie  parties,  and  not  according  to  the  words  ;  as, 
if  by  marriage  articles,  the  father  covenants,  upon  payment  of  the  portion  to 
him,  upon  the  marriage  of  his  son,  that  he  will  settle  a  jointure  upon  the 
tyife  and  her  issue,  and  the  wife  dies  without  issue ;  the  father  having  the  por- 
tion, ought  to  make  a  proportionable  settlement  on  his  son.  Semb.  1  Ver.  199. 

If  a  rector  agrees  with  a  parishioner  for  a  certain  sum,  payable  yearly  at 
Michaelmas,  and  dies  before  it ;  his  executor  shall  have  a  proportion  of  the 
sum  to  tlie  time  of  his  death.     Bunb.  294. 

[If  a  man  by  articles  previous  to  his  marriage,  agrees  to  settle  lands  in  S. 
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to  himself  and  wife  for  life,  and  the  life  of  survivor,  remainder  to  the  heirs  of 
their  two  bodies  begotten,  with  remainders  over,  and  aflerwards  makes  a 
settlement  of  these  lands  in  the  same  words,  and  has  issue  a  son  and  two 
daughters,  and  on  the  son^s  marriage  settles  other  lands  on  him  in  the  usual 
manner,  and  after  the  son^s  death  levies  a  fine  of  the  lands  in  S.  to  the  use  of 
himself  in  fee,  and  afterwards  devises  the  lands  to  his  daughters,  and  all  his 
other  lands  to  trustees  for  his  son's  son  for  life,  with  usual  remainders  ;  the 
grandson  is  not  bound  by  the  deed,  which  though  in  the  same  words  is  of 
different  import  to  the  articles;  but  he  must  make  his  election,  and  if  he 
chuscs  the  lands  which  ought  to  have  been  settled,  his  aunts  (the  daughters,) 
shall  be  reprised  out  of  the  lands  devised  to  him.     C.  T«  T.  1 76.] 

Q*]f  If  by  settlement  before  marriage  securities  are  assigned  to  a  trustee, 
to  be  laid  out  in  purchase  of  freehold  to  be  settled  to  (he  first  son  in  tail  male 
remainder  to  second  and  other  sons,  remainder  to  daughters  in  tail,  and  the 
father  and  mother  die  before  the  money  is  invested  in  freehold,  leaving  sev- 
eral sons  and  daughters  \  the  court  will  order  the  money  io  be  laid  out  in 
land,  and  settled  accordingly,  in  order  to  give  the  remainder  men  their 
chance,  unless  they  consent  in  court,  and  then  it  will  order  the  money  to  be 
paid  to  the  eldest  son.     1  Atk.  1 1  •] 

[Ifa  man  under  articles  to  purchase  and  settle,  purchases  but  does  not 
settle,  they  shall  be  decreed  to  be  settled  accordingly  to  make  good  the  arti- 
cles, if  freehold,  not  if  copyhold.     1  Ves.  534.] 

[If  A.  in  marriage  articles  recites  he  is  to  be  entitled  to  all  B.  bis  wife's 
personal  estate  ;  therefore,  for  further  provision,  covenants,  that  for  any  sum 
to  come  to  her  afterwards,  he  will  make  further  settlement  in  proportion  of 
100/.   for  1000/.,  and  if  no  issue,  then  B.  to  be  paid  back  half  such  sums  as 

A.  should  receive  or  become  entitled  to  in  her  right ;  and  they  bring  a  bill 
for  her  share  of  her  grandfather's  estate,  obtain  a  decree,  and  A.  is  offered 
400/.  by  the  person  in  whose  hands  it  is,  but  refuses  to  accept  it,  and  does 
not  act  under  the  decree,  and  dies  without  issue  ;  B.  is  entitled  to  40/.  per 
annum,  and  half  of  the  400/.     2  Ves.  409.] 

If  there  be  an  agreement  for  a  lease  of  lands  in  the  county  of  N.,  where 
the  lessor  usually  repairs,  at  30/.  per  ann.,  without  saying  who  shall  repair, 
if  it  appears  that  the  land  is  of  greater  value,  it  shall  be  decreed  that  the 
.lessee  shall  take  a  lease,  and  do  the  repairs,  and  pay  30/.  per  ann.  with- 
out deduction,  except  for  taxes  by  parliament.     R.  2  Ver.  23 J. 

[If  on  application  to  the  court  of  aldermen  for  licence  for  A.  to  marry  a 
city  orphan,  they  require  him  to  take  up  his  freedom,  and  the  marriage 
takes  effect,  but  he  dies  without  taking  up  his  freedom,  the  court  will  direct 
his  estate  to  be  distributed  according  to  the  custom,  although  there  was 
another  complete  agreement  between  A.  and  his  father,  and  the  orphan  and 
her  relations,  previous  to  the  marriage,  in  which  the  freedom  is  not  men- 
tioned.    Str.  455.] 

[If  A.,  tenant  for  life,  lets  a  building  lease  to  B.  for  sixty-one  years,  by 
virtue  of  an  act  of  parliament,  with  liberty  to  B.  to  quit  after  twenty  years, 
on  notice;  but  the  covenants  usual  in  building  leases  are  not  inserted,  and 

B.  is  expressly  exempted  from  rebuilding  in  case  of  (ire ;  B.  assigns  to  C. 
who  builds,  and  pays  rent  to  A.  till  he  dies,  and  then  to  D.  his  son  and 
first  remainder  man  in  tail,  who  accepts  it  during  six  years,  and  then  ejects 
for  want  of  the  usual  covenants;  this  court  will  order  new  lease  with  the 
usual  covenants,  and  decree  quiet  possession  to  C.     3  Atk.  692.] 

[Contracts  for  merchandise  are  to  be  construed   according  to  the  usage 

of  trade.     1  Ves.  456.] 
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[So,  if  by  marriage  articles,  it  is  covenaDted  that  A.  will  settle  an  estate, 
and  by  the  settlement  shall  covenant,  that  it  is  free  from  incuuibrances ;  if 
a  known  incumbrance  is  upon  the  estate,  equity  will  not  enforce  a  dischai^e 
of  it,  or  a  collateral  security  to  be  given  against  it,  before  the  parties  are 
thereby  actually  prejudiced  ;  for  by  the  deed  the  parties  seemed  to  be  con- 
tent with  their  covenant.     Eq.  R.  6. 

(;*]So,  if  the  covenant  is,  that  the  party  shall  covenant  that  B.  shall  enjoy 
free  from  incumbrance.     Eq.  R«  8« 

Otherwise,  if  the  incumbrance  was  concealed  from  tlie  parties,  and  after- 
wards discovered  ;  for  that  is  a  fraud.     Eq.  R.  7. 

[Houses  purchased  in  London  are  not  a  satisfaction  of  a  covenant  in  mar- 
riage articles  ;  though  farm-houses,  &c.  which  go  along  with  the  estate  may. 
<  Ves.  276.] 

[If  A.  covenants  that  100/.  South-Sea  annuities,  and  a  note  from  C.  shall 
be  paid  to  B.  if  he  survives,  and  A.  aliens  part  of  these  sums,  be  shall  give 
security  that  the  sums  shall  be  forth-coming.     3  Ves.  619.] 

[If  an  agreement  to  let  plaintifi  into  a  trade  is  decreed  to  be  performed, 
the  court  will  not  decree  an  account  of  the  profits  from  the  time  he  ought 
to  have  been  let  in,  though  he  might  have  had  damages  for  it  at  law.  2  Yes.] 

[Articles  of  agreement  may  be  rectified  by  the  minutes.     1  Ves*  456.] 
{  On  a  bill  for  a  specific   performance  of  an  agreement,  the  court  ought 
not,  in  lieu  thereof,  to  decree  the  payment  of  money,  absolutely  ;    but  they 
may  give  the  defendant  his  election  to  pay  a  sum  of  money,  or  perform  the 
agreement  specifically.     Hook  v.  Ross,  1  Hen.  &  Munf.  310. 

And  if  the  defendant  be  guilty  of  contumacy,  and  refuse  to  disclose  facts 
within  his  knowledge  which  he  is  bound  to  disclose,  so  tliat  the  court  is  not 
able  to  direct  a  specific  performance,  the  payment  of  a  sum  of  money  may 
be  decreed  to  compel  him  to  disclose.  Ibid.  Vide  Ross  r.  Hook's  A  dmff. 
4  Munf.  97.  \ 

(2  D)  ALIMONY. 

(2D  L)  When  it  shall  be  decreed. 

Chancery  will  compel  the  husband  to  give  alimony  to  his  wife.     1  Ch.  R* 

44.  164.     Dub.  Eq.  R.  1.  Adm.   cont.    Eq.  R.  153.     Vide   Eq.   Abr.  67. 

}  Vide  Jelineau  v.  Jelineau,  4  Des.  45.    rrather  r.  Prather,  4  Des.  33. 

Devall  r.  Devall,  4  Des.  79.   Taylor  t.  Taylor,   4  Des.  167.     Williams  r. 

Williams,  4  Des.  183.  } 

Such  decrees  were  introduced  in  the  time  of  the  rebellion,  and  confirmed 
by  the  st.  12  Car.  2.  12,  s.  1.  for  confirmation  of  judicial  proceedings*    R« 

1  Ch.  R.  187.  224.     2  Sho.  282. 

If  the  wife  is  separated  by  the  cruelty  of  the  hus>band,  and  afterwards 
6000/.,  part  of  her  portion,  is  prayed  to  be  vested  in  lands,  to  be  settled 
pursuant  to  articles,  upon  the  husband  for  life,  ^'c.  the  court  will  direct,  that 
they  shall  be  settled  for  the  separate  use  of  the  wife,  until  cohabitation.    R» 

2  Vcr.  493. 

[If  A.  marries  B.  with  a  good  fortune,  and  previously  draws  and  gives  her 
abend,  to  secure  1700/.  if  she  survived;  B.  behaves  indecently,  A.  uses 
her  cjuelly,  B.  leaves  him,  A.  breaks  open  her  cabinet,  and  takes  the  bond, 
B.  brings  bill  for  separate  maintenance,  A.  after  answer  leaves  the  kingdom} 
the  court  will  order  what  remains  of  the  wife's  fortune  to  be  placed  out  in  a 
trustee's  name,  the  interest  to  be  paid  during  the  ioint  lives  to  the  wife  for 
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her  iTiiiij  Jcnance,  till  A.  rc^turns  and  maintains  her,  and  1700/.  to.be  secured 
tor  her  if  she  survives.     2  Atk.  96. 

So,  an  additional  portion,  which  accrues  to  the  wife  after  separation".  R« 
2Ver.67h 

So,  (he  interest  of  a  bond  for  part  of  the  portion  where  the  husband  is 
extravagant.     R,  2  Ver.  752. 

So,  if  the  husband  has  a  trust-estate  which  remains  under  the  direction  of 
chancery,  the  court  will  decree  alimony  to  the  wife,  after  a  divorce /?rop<er 
saviliam,     R.  4  Ann.  Eq.  R.  1. 

So,  if  there  is  an  agreement  for  a  separate  maintenance.  Chancery  will 
decree  the  performance.     R.  Eq.  R.  152. 

[On  a  bill  to  establish  an  agreement"  for  separate  maint^ance,  when 
the  wife  has  sworn  the  peace,  and  the  husband  by  his  answer  says  he  is  de- 
sirous of  cohabiting,  the  court  will  on  motion  order  him  to  pay  [*]a  gross 
sum  for  the  time  they  have  been  separate  till  the  answer  came  in ;  and  this 
abstracted  from  the  decree  that  may  be  made.    3  Atk.  295.] 

[If  the  husband  says,  by  letter  to  the  wife's  father,  "  I  will  allow  so  much 
while  we  continue  separate,"  and  the  husband  under  pretence  of  insanity, 
has  endeavoured  to  shut  her  up  in  a  madhouse,  and  she  has  thereupon  ob- 
tained a  supplicavit,  and  the  husband  still  says  he  thinks  her  Inad,  and,  if 
she  returns,  shall  treat  her  as  such,  but  still  offers  to  receive  her ;  the  court 
will  order  the  arrears  to  be  paid ;  if  she  returns  in  a  month,  the  main- 
tenance to  cease  ;  if  she  returns,  and  he  docs  not  receive  and  treat  her  as  a 
fvife,  the  maintenance  to.continue.     3  Atk.  547.     1  Ves.  17.] 
So,  an  agreement  for  pin  money  shall  be  decreed  to  be  pcrfortnedl. 
And  if  the  husband  dies  the  pin  money  being  in  arrear  for  a  year  and 
three  quarto  ri<,  the  arrears  shall  be  decreed  to  the  wife.     R.  Eq.  Abr.  140. 
Vide  Eq.  Abr.  66. 

(2  D  2.)  When  not. 

But  alimony  shall  not  be  decreed,  except  where  there  is  a  separation. 
Ca.  Ch.  251  .     Mo.  a74.      \  Vide  Anon.   2  Des.  198.     Anon.  4  Des.  94.  } 

And  if  alimony  is  decreed,  it  may  be  suspended,  if  the  husband  by  a  new 
bill  oCcrs  cohabitation.  Ca.  Cb.  251.  Eq.  Ca.  6.  (2d  part  of  2  Mod. 
Ca.)  Eq.  Abr.  67. 

But  such  olFer  shall  not  discharge  the  arrears  of  the  alimony.     R.  Ca# 

Ch.251. 

So,  if  the  husband  by  his  answer  offers  cohabitation,  the  wife  shall  not 
be  aided  in  a  settlement  for  alimony,  beyond  what  the  law  will  aid  her.     1 

Vcr.  53. 

Yet,  if  by  practice  the  tenants  surrender  to  avoid  a  remedy  by  law,  the 
court  will  give  relief,  so  far  ^s  to  put  her  in  statu  guo,  &c.  1  Ver.  53. 

So,  if  there  is  an  agreement  that  the  husband  and  wife  shall  separate,  and 
the  husband  gives  security  to  repay  the  portion  to  the  father  of  his  wife,  be- 
ing discharged  from  the  maintenance,  and  debts  of  his  wife,  and  their  chil- 
dren, the  husband  shall  not  be  relieved  against  that  security,  upon  an  offer 
ofxohabitation  and  payment  of  the  maintenance  till  that  time.     R.  2  Ver. 

38G. 

[The  court  cannot  make  a  decree  establishing  a  perpetual  separation  be- 
tween husband  and  wife,  or  to  compel  him  to  pay  her  a  separate  mainte- 
nance, unless  upon  an  agreement  between  them,  and  then  unwillingly.  3 
Atk.  547.     1  Yes.  .17.]  ,.       , 
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£In  case  of  elopement  and  adultery,  the  court  will  not  grant  separate 
maintenance  ;  but  the  proof  must  be  full.     2  Atk.  96.] 

I  Depositions  to  prove  criminal  conversation  cannot  be  read,  unless  it  is 
chained  in  the  answer ;  but  it  is  not  necessary  it  should  be  in  gross  iervM, 
Ibid.] 

(2  D  3.)  When  in  the  Ecclesiastical  Court. 

The  ecclesiastical  court  is  the  more  proper  court  to  decree  alimonr. 
Litt.  7ff. 

And  therefore,  where  an  application  was  made  for  it  to  the  judges  of  as- 
sise, they  recommended  it  to  the  bishop.     Litt.  78. 

[*]And  if  the  bishop  orders  alimony,  which  is  confirmed  by  the  court  of 
file  marches  in  Wales,  the  confirmation  is  void.  Scmb.  Litt.  79.  [Vide 
Annuity.^ 

(2  E)  APPORTIONMENT. 

}f  a  rent  be  reserved  upon  a  lease,  it  may  be  apportioned  in  equity,  wlicn 
it  shall  not  by  law  ;  as,  if  common  is  recovered  out  of  part  of  the  land 
demised,  though  the  land  itself  is  not  evicted,  yet  the  rent  shall  be  appor- 
tioned, if  after  the  recovery  the  rent  reserved  is  too  great.  Semb.  Ca.  Cb. 
31.     Vide  post,  (4  N  5.) 

What  shall  be  an  apportionment  at  law,  vide  Suspension,  (E). 

So,  if  a;  parson,  incumbent  of  a  rectory  and  the  grantee  of  the  next  avoid- 
ance, join  in  a  lease  of  tythes,  the  rent  to  be  paid  at  Easter  and  Martinmas, 
and  the  parson  dies  before  Martinmas,  the  lessee  having  collected  the  great- 
est part  of  the  tythes,  equity  will  apportion  how  much  rent  shall  be  paid  to 
the  executor  of  the  parson,  and  how  much  to  the  grantee.  Semb.  2  Ver.  204. 

If  monies  are  secured  by  mortgage  to  be  vested  in  land  for  him  aodliis 
heirs,  and  the  interest,  payable  at  Lady-day  and  Michaelmas,  to  be  paid  to 
the  person  entitled  to  the  laud  ;  if  the  mortgagee  dies  before  Michaelmas, 
though  the  rent  due  at  Michaelmas  would  have  been  all  paid  to  the  heir, 
the  interest  shall  be  apportioned  between  him  and  the  executor.  2  P.  W. 
176. 

[But  if  money  settled  to  be  laid  out  in  land,  and  till  then  to  be  vested  in 
South-Sea  annuities,  the  profits  to  go  as  the  rent  of  the  land  would,  and  the 
person  who  would  be  tenant  for  life  dies  in  the  middle  of  a  quarter ;  there 
shall  be  no  apportionment  of  the  dividend.     2  Ves.  672.} 

I  Because  by  act  of  parliament  the  dividends  on  these  annuities  arc  made 
payable  on  certain  days.l 

If  a  portion  is  bequeathed  to  a  daughter  to  the  age  of  18,  or  marriage,  and 
a  maintenance  of  80/.  per  ann.  in  the  interim,  by  half-yearly  pavmcnts  at 
Lady-day  and  Michaelmas,  and  she  arrives  at  the  age  of  18  on  the  iGlhof 
August  ;  her  maintenance  shall  be  apportioned  and  paid  up  to  the  16tli  of 
August.     R.2P.  W.  501. 

But  if  a  man  settles  a  rent-charge  for  the  jointure  of  his  wife,  and  aficr- 
wards  devises  part  of  the  land  to  her,  without  saying,  that  it  shall  be  in  lieu 
of  any  part  of  the  rent ;  the  rent  shall  not  be  apportioned.     R.  1  Ver.  347. 

If  a  man  devises  to  A.  in  tail,  remainder  to  B.,  and  if  the  estate  corned  to 
■\?  }'  P^^  ^^^'  *®  ^^®  daughters  ;  if  A.  sutlers  a  recovery  of  a  moiety, 
and  then  dies  without  issue,  whereby  the  other  moiety  comes  to  B.,  he  shall 
pay  the  whole  1000/.,  and  it  shall  not  be  apportioned  ;  for  the  daughter 
claim  paramount  to  A.  who  sutlcred  the  recovery.     2  Ver.  SCO. 

Vif'hcn  there  shall  be  an  extingafthment,  vide  post,  (4  N  6.  8,  9.) 
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(2  F)  APPOINTMENT. 
(2  F  1.)  What  sufficient  to  charge  land. 

Any  Signification  of  an  intent  to  make  a  charge  upon  land,  is  sufficient  to 
subject  the  same  land  to  other  equitable  chaises ;  as,  if  a  man  devises  that 
his  wife  shall  have  land  in  B.  to  the  value  of  the  portions  [*]charged  upon 
her  jointure,  if  she  pleases  ;  if  she  refuses,  &c.  the  portions  shall  be  charged 
on  the  land  in  6.     R.  2  Vent.  363. 

[Ifawifehasa  power,  incase  she  survives  her  husband,  and  has  no 
younger  children,  to  dispose  of  4000/.  charged  on  real  estate,  by  writing 
executed  before  three  witnesses,  and  before  her  second  marriage  appoints, 
before  two  witnesses  only,  2000/.  to  the  use  of  her  intended  husband  ;  the 
court  will  supply  this  defect,  as  it  is  for  valuable  consideration,  and  only  the 
execution  of  a  trust.    *^  Atk.  4  J  2.     Vide  1  Brown.  Ch.  Rep.  363.] 

f  But  if  the  appointment  is  by  will,  before  two  witnesses  only,  as  it  is 
voluntary  and  without  valuable  consideration,  it  is  void,  and  the  money  sinks 
into  the  real  estate.     Ibid.] 

If  a  man  settles  land  for  the  jointure  of  his  wife,  and  agrees  that  she  shall 
have  the  land,  till  his  heir  pays  100/.  to  her  executor,  administrators,  or 
assigns  ;  if  she  by  will,  in  the  lifetime  of  her  husband,  gives  the  100/.  to  A., 
it  shall  be  a  good  appointment.     1  Ver.  244,  5. 

If  a  man  upon  his  marriage  settles  land  to  the  use  of  himself  for  life,  and 
aftenvards  to  his  wife  for  life,  remainder  to  the  heirs  of  his  body  by  his 
wife,  remainder  to  his  own  right  heirs  ;  proviso,  that  if  there  is  no  issue  of 
their  bodies,  B.  the  feoffee,  shall  convey  as  the  survivor  shall  appoint ;  this 
operates  as  a  proviso  to  revoke,  and  limit  new  uses  ;  and  B.  shall  convey 
as  the  wife  surviving  appoints,  though  the  husband  by  his  will  bad  devised 
the  land  to  other  uses.     R.  2  Ver.  376. 

If  there  is  a  devise  to  trustees  to  convey  to  an  infant  and  his  first,  second, 
and  other  sons  in  tail,  and  if  he  dies  without  issue,  that  B.  shall  have  thie 
estate  for  life,  and  afterwards  A.  shall  have  it  to  him  and  his  heirs,  but  if  A. 
dies  before  the  estate  devolves  to  him,  it  shall  be  conveyed  to  his  heir,  if  A. 
devises  it  by  bis  will  it  shall  be  a  good  appointment,  and  the  devisee  shall 
have  it.     Per  King  C.  temp.  Geo.  2.  8, 

£If  ieme  covert,  having  power  to  receive  profits  of  an  estate  to  her  sepa- 
rate use,  bring  bill  jointly  with  her  husband  for  account,  and  submits  they 
shall  be  applied  to  pay  bis  debts,  and  it  is  decreed  accordingly^  it  is  a  good 
appointment.     1  Ves.  163.] 

f  Under  a  power  of  appointing  a  real  estate  "  to  the  use  of  such  child  and 
children,"  &c.  (and  where,  in  default  of  appointment,  the  estate  was  settled  to 
the  use  of  all  and  every  the  child  and  children),  an  exclusive  appointment  to 
one  is  good.  1  T.  R.  432.  See  2  Vern.  513,  IP.  Wms.  149,  1  Atk. 
389.     1  Mod.  189.     2  Vern.  640.] 

[An  appointment  ought  to  prevail,  so  far  as  the  power  of  appomtment 
extends,  and  to  be  void  as  to  so  much  as  exceeds  the  power  of  appointment. 
Cowp.  651.] 

(2  F  2.)  What  appomtment  to  the  person  is  sufficient. 

So,  if  a  man  bequeaths  the  goods  of  such  a  house  to  A.  for  life,  and  after- 
wards to  thelieirof  B.,  and  by  the  same  will,  in  another  part  mentions  the 
person  who  was  the  heir ;  the  executor  of  such  heir,  if  he  dies  before  A.,  shall 
take,  and  not  he  who  was  heir  at  his  de'bth,     R»  1  Ver.  35. 

'  [♦524] 
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If  a  term  is  assigned  to  A,  for  life,  and  afterwards  to  his  issue,  the  (crm 
shall  not  all  be  in  A.,  for  by  the  appointment  to  the  issue,  all  the  issues  take 
by  purchase.     2  Ver,  24, 

[*JSo,  if  a  term,  upon  marriage,  is  assigned  in  trust  for  the  husband  for 
ninety-nine  years,  if  he  live  so  long,  and  afterwards  to  the  heirs  of  the  body 
pf  the  husband  by  his  wife  ;  the  husband  doth  not  take  the  whole  term,  but 
it  shall  be  an  appointment  to  the  issues  of  the  husband  and  wife.  R.  2 
Ver.  23. 

So,  if  upon  a  marriage,  a  term  is  assigned  to  the  husband  for  life,  then  to 
the  wife  for  life,  and  afterwards  to  the  heirs  of  the  body  of  the  wife  by  her 
husband,  the  words  heirs  of  the  body  of  the  wife  are  an  appointment  to  the 
issues  of  the  marriage,  who  shall  take,  and  the  estate  does  not  vest  in  the 
wife.  Cont.  per  Lord  Chancellor  Jeffries,  but  the  decree  was  reversed  by 
the  Lords  Commissioners,  and  the  reversal  affirmed  in  parliament.  2 
Ver.  43.  196.  R.  2  Ver.  362. — Otherwise  if  it  ted  been  to  the  heirs  of 
the  body  of  the  husband  and  wife.  R»  coat,  per  Master  of  the  Rolls,  but 
upon  Appeal  R.  ace.     2  Ver.  668. 

Put  a  limitation  of  the  trust  of  a  term  for  years  to  the  heir  of  the  termor, 
ailer  a  limitation  to  one  not  in  esse^  does  not  amount  to  an  appointment  of 
the  trust  to  the  heir,  but  it  reverts  to  him  who  made  the  trust.     Ca.  Ch.  8. 

If  a  woman,  before  her  marriage  with  A.,  covenants  to  stand  seised,  to 
the  use  of  herself  in  tail,  and  afterwards  to  such  uses  as  she  shall  appoint, 
and  for  default  of  such  appointment,  to  B.  her  cousin  ;  and  by  her  will  she 
appoints  the  estate  to  A.  and  his  heirs  ;  this  being  a  void  use  in  law,  shall 
not  be  decreed,  as  an  appointment  in  equity.  R.  2  Ver.  8.  but  a  qu.  is 
there  made. 

(^If  A.  suffers  a  recovery,  and  declares  it  shall  enure  to  the  use  of  himself, 
1)18  heirs  and  assigns,  and  to  such  uses,  &c.  as  he  by  will  shall  appoint,  and 
by  will  he  appoints  to  tUc  use  of  B.  and  C.,  this  is  good,  and  not  a  use  upon 
ause  ;  for  and  shall  be  construed  or.     3  Atk.  408.] 

(2  F  3.)  When  it  shall  be  defeated. 

[If  a  father,  having  power  to  appoint  3000/.  among  bis  younger  chil- 
dren, appoints  2900/.  to  one,  subject  to  certain  devises  in  his  will,  it  is  a 
void  appointment,  for  he  cannot  annex  a  condition,     1  Wils.  224.] 

If  there  is  an  appointment,  it  may  be  defeated  by  matter  «a?  post  facto;  as, 
if  trustees  have  a  power  to  distribute  4000/.  amongst  younger  children,  in 
such  proportion  as  A.  shall  appoint ;  A.  appoints  2000/.  to  the  second  soo, 
and  afterwards  the  estate  comes  to  him  by  the  limitations  of  the  settlement.; 
though  the  appqintqent  was  good,  when  niadc,  yet  it  is  defeated  by  the  de- 
scent of  the  estate ;  for  the  second  son  had  a  defeasible  capacity,  and  took 
suh  modo,  viz.  as  a  younger  child,  but  by  the  descent  of  the  estate,  he  be- 
came eldest  son  within  the  intent  of  the  settlement.  Per  Lord  Keeper 
Cowper,  2  Ver.  528.     [Vide  1  Brown.  Ch.  Rep.  77.] 

So,  if  no  appointment  is  made,  the  court  will  make  an  appointment. 

And  if  distribution  is  to  be  made  to  the  children  of  6.,  after  the  death 
pf  A.,  in  such  manner  as  A.  appoints,  who  dies  without  making  any  ap- 
pointment, and  some  of  the  children  of  B.  are  dead,  leaving  issue;  tlic 
pourt  will  direct  a  distribiution  per  stripes^  and  not  per  capita.     2  V^er.  oO. 

[*][If  a  man  leaves  600/.  to  his  wife,  to  be  by  her  disposed  of  among  his 
three  daughters,  in  such   proportion,  and  payable  in  such  manner  as  she 
thinks  6t,  and  she  gives  200/.  thereof  to  her  daughter  A.,  who  is  dead,  it  is 
void,  even  if  A.  had  left  children,     f  Ves.  57.  j        * 
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[For  default  of  appointment  of  the  whole,  or  any  part,  such  unappoint- 
ed  part  goes  equally  among  those  alive  at  the  motber^s  death.     Ibid.] 

[Tlie  discretionary  power  of  a  parent  to  appoint  does  not  devolve  on  tlie 
court  for  want  of  appointment.     ]  Yes.  57.]] 

f  A  power  of  appointment  by  will,  is  not  executed  by  a  mere  devise  of  the 
residue.     C.  P.  E.  33  Geo.  3.     2  H,  PI.  136.] 

[If  A.,  under  a  will,  has  the  interest  of  money  for  life,  with  a  general 
power  of  appointment,  the  appointee  does  not  take  under  the  appointor, 
but  under  the  original  will.     Anstr.  365.     Vide  post,  (2  M  12.) 

(2  G)  ASSETS.     [Post.  (3  P).], 

(2G1.)  WhatshaDbe. 

What  things  shall  be  said  to  be  assets  at  law,  vide  in  Assets. 

f  An  advowson  in  fee  in  gross  is  real  assets  by  descent.  Str.  879.  3  P#  W. 
398.  Qu.  If  it  is  extendible  ?  3  Atk.  460.J 

.  [A  fire  engine  set  up  for  the  benefit  of  a  colliery  by  tenant  for  life  is  per- 
sonal estate,  and  shall  go  to  the  executor:  so,  a  cyder  mill  let  in  very  deep 
into  the  ground.     3  Atk.  1 3.] 

[An  oilice,  (as  housekeeper  of  the  palace  and  house  of  lords),  granted 
for  years,  is  liable  to  debts,  and  a  fee,  being  an  allowance  by  lord  cham- 
berlain^s  warrant,  for  particular  purposes,  is  part  of  the  office,  though 
a  voluntary  grant  of  the  crown,  and  though  it  may  be  varied.     1  Ves.  347.] 

[If  A.,  tenant  for  life,  remainder  to  his  sons  in  tail,  remainder  to  his 
nephew  B.  in  tail,  remainder  over,  lets  in  B.  immediately,  on  his  agreeing 
to  permit  A.'s  appointee  to  receive  the  rents  for  as  long  time  after  A.'s 
death  as  he,  B.,  shall  enjoy  them  during  A.'s  life  ;  this  is  part  of  A.'s  gen- 
eral assets,  though  he  has  appointed  to  a  daughter  unprovided  for,  and  B. 
shall  sutler  a  recovery.     2  Ves.  1.] 

If  a  man  dies  seised  of  an  estate  in  land,  to  him  and  his  heirs,  lying  in  the 
foreign  plantations,  it  shall  be  assets.     R.  2  Vent.  358.     2  Ca.  Ch.  145. 

If  an  executor  puts  out  money  of  the  testator  at  interest,  the  interest  re- 
ceived shall  be  assets.  Cont.  for  the  executor  was  at  the  hazard  of  losing 
the  principal.     2  Ca.  Ch.  35.     R.  ace.  2  Ca.  Ch.  152. 

If  a  man  purchases  land  in  another^s  name,  in  trust  for  him  and  his  heirs, 
it  shall  be  assets  in  equity  in  the  heir.  R.  cont.  per  three  Judges,  though 
the  trust  was  decreed  to  the  heir.  Ca.  Ch.  14. — R.  cont.  upon  Demurrer, 
Ca.  Cb.  128.     Dub.  1  Ver.  173. 

Cut  now,  by  the  st.  29  Car.  2.  3.  a  trust  in  fee-simple  is  made  assets,  yet 
80  that  the  heir,  by  false  plea,  confession,  or  nihil  dicit,  &c.  shall  not  be  lia- 
ble to  the  debt  out  of  his  own  estate. 

Jl.  That  it  is  assets  in  equity.     2  Ch.  R.  145. 

If  land  is  convoyed  in  fee  in  trust  for  A.  and  his  heirs,  and  a  term  for 
years  is  conveyed  to  A.  in  trust  to  attend  the  inheritance,  this  [*Jterm  shall 
be  assets  for  the  debts  of  A.  2  Ca.  Ch.  49.  1.52.  Ace.  If  no  trust  of  the 
t^rm  is  declared.     1  Ver.  188,  9.  340, 1.     Eq.  Abr.  241. 

So,  if  the  inheritance  is  conveyed  to  A.   himself,  and  the  term  is  assigr- 
ed  to  a  stranger  upon  trust  to  attend  the  inheritance,  the  term  shall  be  as- 
sets for  the  debts  of  A.     R.  2  Ch.  152.     Cont.  2  Ca.  Ch.  49.     Ace.  1  Ver. 
1.  104.     Semb.  Ch.  R.  64.     Vide  post,  (4  W.  22.) 
If  a  man,  by  covenant,  &c.  binds  his  heir,  ami   afterwards  conveys  land 

to  his  heir  in  Vee  :  it  shall  be  assets  in  cquitv.     R.  1  Ch.  R.  18. 

'  '  [*527] 
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If  a  man  devises  lands  to  his  executor,  for  the  payment  of  debts,  they  arc 
assets.     1  Ver,  64.  Vide  post,  (3  A.  3,  &c.)     [They  are  equitable  assets. 

1  Brown.  140.  n.  (t).] 

[If  an  executor  is  also  made  Irastee  in  a  devise  forpajinent  of  debts,  the 
assets  shall  be  equitable,  and  the  creditors  paid  pari  passu.     2  Atk.  50.] 

If  tenant  in  tail  levies  a  fine,  and  makes  a  mortgage  for  1000/.,  and  after- 
wards devises  his  lands  in  the  same  county  for  payment  of  debts  ;  a  term  in 
trust  to  attend  the  inheritance,  shall  be  assets,  if  the  fine  does  not  declare 
the  uses  after  the  mortgage  paid,  to  be  to  the  former  uses.     1  Ver.  100. 

If  a  copyhold  is  surrendered  to  the  use  of  a  man^s  will,  and  he  devises  it  to 
his  executrix  for  life,  paying  his  debts,  and  that  she  shall  pay  50/.  to  his 
heir;  the  whole  shall  be  assets  for  payment  of  debts,  and  the  executrix  may 
sell  to  such  intent.     R.  1  Ch.  R.  203. 

[If  a  copyholder  in  tailaccepts  a  grant  from  the  lord,  of  the  freehold  and 
fee-simple,  the  entail  is  extinct,  and  the  estate  is  assets  by  descent.  3  P. 
W.  9.] 

If  a  term  for  raising  a  portion  for  A.  is  merged  by  the  descent  of  the  in- 
heritance, it  shall  be  revived  for  the  benefit  of  creditors.  R.  2  Ver.  91. 
208. 

If  there  is  a  mortgage  in  fee,  and  the  equity  of  redemption  descends  to  the 
heir,  it  shall  be  assets  in  equity.     Dub.  Ca.  Ch.  148.     1  Ver.  410,  41 1.  R. 

2  Ver.  55.  61,  2. 

{  So  the  surplus  money  arising  from  the  sale  by  the  administrator,  ofland 
mortgaged,  will  be  assets  in  the  hands  of  the  heir.  Moses  v.  Murgatroyd, 
1  Johns.  Ch.  Rep.  119.  } 

[Estates  of  traders  liable  in  the  hands  of  their  heirs  or  devisees  to  their 
debts,  47  G.  3.  st.  2.  c.  74. — Courts  of  equity  in  administering  such  assets 
to  prefer  specialty  creditors.     Ibid.] 

[II  one  possessed  of  a  term  for  years,  mortgages  it,  and  dies  leaving 
bond  and  simple  contract  debts;  the  equity  of  redemption  is  equitable  as- 
sets, and  liable  to  all  the  debts  equally.     3  P.  W.  341.1 

[But  where  a  bond  is  given  to  B-  in  trust  for  A.,  or  if  a  term  of  years  be 
taken  in  the  name  of  43.,  in  trust  for  A.,  it  shall  be  paid  in  a  course  of  ad- 
ministration.     Ibid.] 

[If  a  simple  contract  creditor  obtains  a  decree  that  he  and  the  rest  of  the 
creditors  should  come  in  before  the  master,  and  be  paid  all  their  debts; 
a  bond  creditor  coming  on  the  foot  of  tl)e  decree  shall  be  paid  on\y pro  rata 
with  tlie  simple  contract  creditoi'S.     Ibid.] 

[And  semb.  per  Jckyll,  M.  R.  if  bond  creditor  having  notice  of  such  de- 
cree, and  advertisement  in  Gazette,  shall  lie  by,  and  afterwards  bringaction 
against  executor,  though  executor  could  not  defend  himself  at  law,  yet  equi- 
ty would  assist  him,  and  compel  the  bond  creditor  to  accept  in  proportioa 
with  simple  contract  creditors.    Ibid.     Sed  quaere  ? 

[*][If  A.,  by  articles  on  his  son  B.'s  marriage,  covenants  in  three  years  to 
pay  12,000/.  to  be  settled  to  B.  for  life,  to  his  wife  for  life,  to  sons  in  tail 
male,  to  daughters  in  tail  general ;  provided,  if  no  child  but  one  daughter,  and 
B.'s  heirs  sho^ild  in  three  months  after  his  death  pay  4000/.  to  trustees,  then 
the  uses  limited  to  the  daughter  and  her  heirs  in  the  12,000/.  to  cease,  and 
to  be  to  B.  his  heirs  and  assigns :  B.  dies,  leaving  only  one  daughter,  and 
devises  the  12.000/.  subject  to  the  trusts  to  A,,  and  makes  him  executor,  and 
he  does  not  pay  the  4000/.  in  three  months ;  yet  the  reversionary  interest  of 
B.  in  the  12,009/.,  and  the  right  of  redeeming  it  by  the  payment  of  4000/*) 
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shall  be  real  assets,  and  liable  to  the  payment  of  a  judgment  creditor.     1 
Atk.  392.] 

If  a  roan  articles  for  the  purchase  of  land,  the  money  shall  be  decreed  for 
the  purchase  for  the  benefit  of  the  heir.     R.  1  Sal.  154. 

But  if  there  is  a  deficiency  of  personal  assets  for  payment  of  debts  upon 
simple  contract,  &c.  the  money  shall  be  assets  in  the  hands  of  the  executor 
for  that  purpose.     Semb*  1  Sal.  154. 

[An  estate,  made  subject  by  will  to  a  term  for  payment  of  debts,  must 
first  be  applied  before  creditors  can  come  on  the  estate  descend  to  the  heir 
at  law.     3  Atk.  556.] 

(^Assets  descendable  on  the  heir  at  law  must  be  applied  before  landa  spe- 
cifically devised.  Ibid.  3  P.  W.  365.] 

[A  man  cannot  possibly  raise  a  fee  simple  to  his  own  right  heirs  by  the 
name  of  heirs  as  a  purchase,  so  as  to  prevent  the  reversion  being  assets.  9 
Atk.  57.] 

[If  administrator  de  'bonis  non  finding  the  outgoings  of  a  college  lease 
to  exceed  the  profits,  neglects  to  renew,  and  suiTers  the  heir  at  law  of  tes- 
tator (whose  lands  lie  intermixed  with  the  leasehold),  to  renew,  such  heir 
will  be  liable  to  pay  the  debts  if  the  rest  of  the  personal  estate  falls  short. 
Semb.  for  the  lessee  in  a  new  lease,  taking  in  the  right  of  the  old,  must 
take  it  subject  to  all  the  equity  to  which  the  original  lessee  was  liable.  3 
Atk.  538.] 

([If  A.  gives  several  legacies,  and  makes  B.  executor  and  residuary  lega- 
tee, and  he  receives  all  the  assets,  and  with  the  money  buys  land,  and  also 
ttie  equity  of  redemption  of  an  estate  on  which  testator  had  a  mortgage  and 
dies,  the  lands  and  the  equity  of  redemption  so  purchased  shall  be  assets,  and 
liable  to  the  legatees  of  A.     1  Atk.  59.] 

So,  if  a  mortgage  be  to  A.  and  his  heirs  for  the  life  of  B.  upon  condition 
that  if  B.  pays  100/.  it  shall  be  void;  this  estate  pur  outer  vie  would  have 
been  assets  for  the  executor  of  A.  before  the  stat.  29  Car.  2.  3.  1  Ch. 
R.  39. 

[An  estate  pur  auter  vie,  though  it  is  devised,  is  liable  to  specialfy 
debts ;  for  the  devise  is  void  by  the  statute  of  fraudulent  devises.  3  Atk. 
460,] 

If  an  heir  sold  the  estate  descended  before  any  action  conomcnced,  the 
money  would  liave  been  assets  in  equity  before  the  stat.  29  Car.  2.  Dub. 
I  Ver.  282.  ' 

So,  if  the  heir  for  money  release  his  equity  of  redemption,  the  money  is 
assets.     2  Vcr.  62. 

If  by  marriage  articles  money  is  to  be  vested  in  a  purchase  for  the  hus- 
band and  wife,  and  their  children,  afterwards  to  the  heirs  of  the  husband ; 
after  the  death  of  the  husband  and  wife  without  issue,  the  r*]money  is  as- 
sets, and  goes  to  the  executor  or  residuary  legatee.     R.  2  Ver.  295. 

If  a  husband  assigns  an  estate  to  which  his  wife  was  entitled  as  executrix, 
to  trustees  to  the  use  which  he  shall  appoint,  and  afterwards  by  his  will 
devises  it  to  his  wife  and  children  ;  it  shall  be  assets  in  the  first  place  for  the 
payment  of  his  debts,  and  the  wife  and  children  take  only  as  legatees.  R.  2 
Ver.  287. 

If  B.  upon  a  purchase  from  A.  gives  a  bond  to  pay  500/.  as  A.  shall  appoint, 
who  by  his  will  appoints  the  500/.  to  be  paid  to  his  relations ;  the  500/.  shall 
be  assets  for  the  creditors  of  A.,  for  he  had  the  disposition  of  it.  R.  2  Ver. 
319.  465. 

[If  by  articles  before  marriage  of  A.  and  B.  it  is  agreed  that  300/.  shall 
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remain  chained  on  land  till  laid  out  in  purchase  of  lands  to  be  settled  to  A* 
for  life,  to  B.  for  life,  and  if  no  children,  as  B.  shall  direct,  and  B.  directs  it 
to  A*  to  be  employed  in  charitable  or  other  purposes,  as  he  thinks  (it,  and  A, 
disposes  of  it  by  will  to  three  poor  clei^ymen's  children,  in  pursuance  of  hia 
wile^s  direction  ;  yet  it  is  assets,  and  liable  to  A.'s  debts.     1  Atk«465.] 

So,  if  A.  by  marriage  settlement  reserves  3000/.  to  be  at  his  own  disposal, 
and  by  will  gives  it  to  his  daughter.     R.  2  Ver.  465. 

[If  a  man,  having  a  power  to  charge  his  wife's  estate  with  2000/«  by  will, 
gives  500/.  a-piece  t»  his  two  sisters,  yet  the  whole  2000/.  shall  be  liable  to 
his  debts.     2  Atk.  172.] 

[If  :^  man  has  a  power  to  dispose  of  a  reversion  in  fee,  and  makes  no  dis- 
position of  it,  yet  it  shall  be  assets  to  satisfy  specialty  creditors.     Ibid.] 

[If  A.  on  marriage  settles  his  estate  on  himself  for  life,  his  wife  for  life, 
remainder  to  preserve,  &c.  remainder  to  his  first  and  other  sons,  in  tail  male, 
remainder  to  himself  in  fee,  and  there  is  issue  a  son,  and  A.  dies  indebted  by 
bond,  and  then  the  son  dies  without  issue,  having  devised  the  estate  to  B.  in 
fee ;  this  reversion  in  fee  now  come  into  possession  is  assets  to  pay  the  bond 
debts  of  A.     2Atk.  204.] 

[If  a  man  after  marriage,  yet  in  consideration  of  a  portion  paid  at  the  time, 
settles  lands  to  himself  for  life,  his  wife  for  life,  and  bis  son  in  tail,  and  after- 
wards makes  a  purchase  jointly  with  his  eldest  son,  and  then  another  jointly 
with  his  youngest  son,  paying  the  whole  purchase-money,  and  long  after 
gives  a  judgment,  and  dies,  leaving  other  lands  mortgaged,  the  mortgaged 
premises  shall  be  sold,  and  the  money  applied,  first  to  pay  the  mortgage, 
and  then  the  judgment,  and  if  not  sutticient,  a  moiety  of  the  two  joint  pur- 
chases shall  be  sold  and  applied  to  pay  the  judgment,  and  the  surplus,  if 
any,  paid  to  the  two  sons  respectively.     2  Atk.  477.  G08.J 

[If  a  man  has  power  to  charge  a  sum  on  land  by  deed  or  will,  and  exe- 
cutes it  by  a  voluntary  deed,  it  is  personal  assets,  and  his  sons-in-law  claim- 
ing under  settlement  before  marriage  are  not  entitled  to  the  benefit  of  it. 
3  Atk.  269.] 

[If  a  person  has  a  general  power  to  appoint  to  uses,  it  is  his  absolute 
estote,  and  shall  be  subject  to  his  debts.     3  Atk.  656.  J 

If  a  term  for  years  is  bequeathed,  and  the  executor  assents  to  the  bequest, 
yet  this  term  shall  be  assets  in  the  hands  of  the  legatee  to  satisfy  the  debts  of 
the  testator.     R.  Ca.  Ch.  257. 

Otherwise,  if  the  legatee  sells  it  for  a  valuable  consideration,  it  shall  not 
be  assets  in  the  hands  of  the  purchaser  ;  for  he  has  a  good  title  in  [*]law, 
and  shall  not  be  prejudiced  by  a  secret  trust  for  creditors.     Ca.  Ch.  257. 

SIf  A.  mortgages  his  estate  to  B.  who  gives  no  money  for  it,  but  a  bond, 
A.  dies,  and  makes  B.  his  executor,  the  bond,  though  extinguished  at 
law,  shall  be  assets  in  equity.     1  Atk.  463.] 

[If  after  a  bidder  for  an  estate  under  a  decree  is  confirmed  the  best  par-  . 
chaser,  he  is  kept  out  of  possession  some  time  by  a  mortgagee,  and  in  tliat 
time  several  lives  fall  in,  whereby  the  value  of  the  estate  is  greatly  increased, 
the  court  will  order  a  fin  tiier  sum  to  be  paid  by  the  purchaser.     2  Atk.  439.J 

(2  G  2.)  What  not. 

But  if  an  executor  takes  a  new  bond  to  himself  for  a  debt  of  the  teslator, 
he  shall  not  be  compelled  to  pay  the  monej,  but  only  to  assign  the  new  secu- 
rity to  the  heir.     R.  Ca.  Ch.  74. 

if  an  executor  gives  his  recognizance  to  pay  creditors,  and  houses  of  Lon- 
don are  burnt  down  by  fire,  by  which  the  greatest  part  of  the  assets  is  lost  5 
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there  shall  be  no  remedy  upon  the  recognizance  abaye  the  value  el"  the  asset! 
which  remain*     2  Yen  57.     ViileEq.  Abr«85. 

If  a  factor  Bells  the  goods  of  his  principal,  and  afterwards  lays  out  th0 
money  in  other  goods,  these  shall  not  be  assets  for  the  payment  of  the  debta 
of  the  factor* 

So,  if  a  factor  sells  goods  for  A.  and  dies  before  payment,  nothing  but  tb0 
£ictorage  shall  be  assets  ;  for  the  money  belongs  to  A.  for  whom  the  factor 
was  only  a  trustee.    R.  2  Ver.  638. 

Sof  if  a  term  is  granted  to  B*  who  re*demises  it  to  A*  at  a  pepper-cmrn  rent 
during  his  life,  and  afterwards  at  1500/.  per  ann.  during  the  Ute  of"  his  wife 
(or  her  jointure,  and  afterwards  at  a  pepper*com  during  the  residue  of  the 
term  *,  the  term  shall  not  be  assets,  being  created  for  a  special  purpose,  but 
for  specialties,  which  chai^ge  the  inheritance.     R.  2  Ver.  58.  215. 

[If  A.  having  a  church-lease,  on  renewal  inserts  Ws  brother  B/s  name 
with  his  own,  A.  paying  the  fine  and  rents,  and  receiving  the  profits,  if  it  ia 
proved  by  one  witness  that  he  intended  B.  should  have  tibe  survivorship,  it 
shall  not  be  assets.     1  Ves.  blJ\  ^ 

[But  if  A.  makes  a  voluntary  settlement,  reserving  a  power  to  cbaige  it 
with  1 000/.,  and  by  his  will  leaves  a  legacy  of  300/.  to  be  paid  by  his  execu- 
tor, chargeable  on  all  his  real  and  personal  estate,  and  the  personal  is  insuffi- 
cient,  this  shall  be  assets,  though  A.  doth  not  refer  to  the  power^     IWd.] 

If  a  term  is  agreed  upon  a  marriage  to  be  renewed,  and  assigned  to  the 
same  trusts,  and  A.  renews,  but  does  not  assign  the  term,  it  shall  not  be  aMet» 
for  the  debts  of  A.  but  is  assignable  to  the  trusts.     R.  2  Ver.  289. 

If  a  reversion  descends  to  an  heir  as  assets  after  judgment  agamst  theheir, 
be  shall  not  be  compelled  in  equity  to  sell  the  reversion,  till  it  comes  inta 

possession.     R.  2  ver*  134.  <     t.     <     /xt 

If  A.  sells  lands  and  part  of  the  purchase  money  is  left  in  the  hands  of  the 
purchaser,  which  A.  afterwards  appoints  to  be  paid  to  B.  and  dies ;  Hm 
money  is  not  assets  in  the  hands  of  the  executor  of  A.     3  Ch.  Rep.  3. 

r*XIf  A.  binds  himself  and  heirs  in  a  bond,  and  mortgages  land  for  more 
than  the  value,  and  the  heir  has  200/.  for  joining  in  sale  of  the  premises,  the 
200/.  is  not  assets.  3  P.  W.  9.  For  it  was  only  given  to  buy  off  his  obsti- 
nacy, not  as  a  price  of  his  equity,  which  was  worth  nothing.^) 

If  tenant  for  life,  remainder  to  his  eldest  son  in  tail,  remainder  to  himself 
in  fee,  devises  the  lands  for  payment  of  his  debts,  and  dies,  and  afterwards 
the  eldest  son  levies  a  fine  by  which  the  fee  and  tail  are  consolidated ;  toe 
rents  due  in  the  lifetime  of  the  son,  afe  not  assets,  after  his  death,  for  the 
debts  of  Ae  tenant  for  life.     R.  Eq.  Abr.  140.  .,  ,.    ,     j 

rlf  A.  tenant  in  tail  in  remainder  in  his  father's  lifetime  limits  the  lands  on 
his  marriage,  and  covenants  after  his  father's  death  to  suffer  recovery  to 
the  sameles,  with  power  to  revoke  and  create  new,  which  he  afterwards 
does,  and  suffers  recovery,  declaring  the  uses  to  trustees  fo^»"^«;^"^^^ 
to  trustees  to  preserve,  &c.  to  raise  porUons,  and  to  his  first  ^P^  other  soM 
n  t^l  male,  &c.  these  lands  were  never  assets  of  A.,  nor  ?re  liable  to  debts 
by  specialt;,  though  they  would  to  such  debts  as  are  specific  hens.     3  Atk, 

631.] 

tenant  forlifi 
^  a  debt  to  Ac  _^ 

relidae  of  the  debt :  these  arrears  are  not  assets,  but  A.  has  a  specitic  iMft. 

oath^m.     2Ves.  1.]  r*53n 
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pf  parf-oWtocfB  of  a  ship,  A.  being  one,  enter  into  agreement  impowering 
A.  to  contract  for  building,  &c.  a  sbip  for  tbem,  with  covenant  to  bear  pro- 

E>rtional  shares  of  expences,  and  A.  dies  intestate,  his  share  shall  not  go  into 
8  general  assets,  but  the  other  part  owners  have  a  specific  lien  thereon,  for 
what  they  have  paid  or  shall  pay  for  building  and  equipping  the  ship.  1  Vesr 
497.J 

'  [If  A.  lends  B.  500/.  on  his  note,  he  assuring  him  that  his  aunt  bad  left 
him  4000/.  which  chancery  had  decreed  him  ;  but  it  appears  that  this  4000/. 
was  directed  to  be  laid  out  in  land,  and  was  so  decreed,  the  representative 
of  B.  was  not  obliged  to  pay  it.     2  Atk.  307.] 

:  [Lands  in  Ireland  are  not  liable,  except  bankers^  lands  for  their  notes. 
2:Ve8. 19.1 

(2  G  3.)  Bill  for  discovery  of  assets. 

So,  if  there  be  a  bill  against  an  executor  or  administrator  for  discovery  of 
assets,  it  ought  to  chaise,  that  assets  or  goods  of  the  testator  came  to  his 
hands.     R.  upon  Demurrer,  Ca,  Ch.  226.     Vide  post,  (3  B  1 .) 

If  an  executor  assigns  part  of  the  persona]  estate  toanother,  a  creditor  may 
j^rsne'  it  agftittst  the  assignee.     2  Ver.  7&. 

'  So,  though  one  executor  admits  assets,  there  shall  be  an  account  against 
another  who  does  not  admit  them.     2  P,  W.  1 45. 

[Admission  of  assets,  by  executor,  to  one  l^atee,  is  an  adRUsaion  to  all. 
2  Aft.  30 

POmabiH  for  discovery  of  assets  and  satisfaction^  if  testator  has  given 
juii%ment  for  his  daiighter's  portion,  which  he  articled  for  before  marriage, 
that  judgment  shall  have  preference.     2  Ves.  1.} 

[♦][If  testator  has  given  judgment  for  the  balance  of  an  account  stated  be- 
tween him  and  his  son-in-law  and  executor,  a  few  days  before  his  death,  the 
master  shall  enquire-what  debts,  &c.  and  the  judgment  stand  as  a  security 
for  the  balance,  with  preference,  and  executor  may  retain.     Ibid.] 

(2  G  4.)  K  the  assets  are  exhausted  by  a  debt  upon  security, 

shall  come  in  aid. 

If  a.  man  is  indebted  to  the  king  and  others,  and  his  personal  assets  do 
not  suffice  for  the*  whole,  the  debt  to  the  king  shall  be  charged  o-pon  the 
land  whereby  the  personal  assets  may  remain  for  the  other  creditors.  1 
Ver.  455. 

If  there  is  a  mortgage  and  debts  upon  specialty,  and  the  executor  pays 
the  mortgage  out  of  the  personal  assets  ;  the  other  creditors  shall  have  (he 
advantage  of  the  mortgage,  for  so  much  as  was  applied  thereto  out  of  the 
personal  estate.     R>  ^  Ver.  273.  763* 

So,  creditors  upon  simple  contract.  R.  2  Ver.  7G3.  R.  Eq.  Ca.  15K 
(2djpartof2Mod.  Ca.)  ^ 

na  man  having  a  statute  of  recognizance,  takes  all  the  personal  assets, 
and  does  not  resort  to  the  land,  whereby  the  assets  fail  for  creditors  and  lega- 
tees j  the  land  shall  be  charged  to  that  amount  for  the  other  creditore  and 
the  legatees;  for  the  land  was  the  principal   security.     2  Ver.  182,3.477. 

So,  if  A.  executes  a  judgment  upon  the  personal  assets  only,  and  not  upon 
«ie  knd,  though  both  are  charged.     Semb.  per   Hutchins,   2  Ver.  l^S. 

&o.  If  A.  has  a  mortgage  and  a  recognizance  for  performance  of  core- 
nantr,  and  executes  the  recognizance  upon  the  personal  estate,  whereby  the 
younger  children  of  the  mortgagor  become  destitute  of  any  provision.  R.  2 
V  er.  ou«z» 
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» 

Bat  if  A.  is  surety  for  B.  to  C,  and  a  term  is  assigned  to  A.  for  his  seca- 
fitj,  and  afterwards  B.  dies  and  makes  A.  his  executor,  who  pays  C.  out  of 
the  personal  assets ;  the  other  creditors  shall  not  have  the  benefit  of  this 
term.     R.  2  Ver.  36. 

If  A*  makes  a  settlement  to  the  use  of  his  wife  for  life,  remainder  to  6.  in 
tail,  with  a  power  of  revocation  ;  B.  is  the  heir  at  law  and  sells  to  C,  the 
estate  of  C.  is  not  liable  to  the  creditors  of  A.     2  Yen  44* 

If  A*  makes  a  mortgage  to  B.,  and  then  settles  his  estate  upon  his  son  in 
tail,  and  afterwards  mortgages  to  C.  who  knew  not  of  the  pnor  mortgage, 
and  dies,  and  his  administrator  pays  off  the  prior  mortgage ;  he  shall  not  be 
allowed  it  against  C.     R.  2  Ver.  305. 

If  A.  makes  an  express  devise  of  an  estate  in  mortage,  to  a  younger  son, 
and  afterwards  computes  his  personal  estate  to  be  5000/.  and  gives  legacies 
to  his  younger  children  to  that  amount,  and  directs  that,  if  his  personal 
estate  falls  short,  there  shall  be  a  deduction  in  proportion,  and  that  the 
surplus  shall  go  to  them  in  the  same  proportion  ;  the  mortgage  shall  be 
paid  out  of  the  personal  estate,  though  the  o&er  legatees  are  thereby 
obKged  to  abate.     2  Ver.  477. 

[Assets  shall  not  be  marshalled  to  support  a  legacy,  which  is  contrary  to 
law,  as  if  testator  devises  real  estate  to  be  sold,  and  the  money  applied  to 
charities,  and  directs  debts  and  legacies  to  be  paid  out  of  personal,  the  court 
frill  not  order  them  to  be  paid  out  of  the  real,  and  the  personal  to  go  to  the 
charity.     2Ve8. 52.]. 

£*]If  A.  agrees  to  purchase  lands,  and  dies  before  he  has  paid  &^  whole 
purchase  money,  and  by  his  will,  after  leaving  800/.  to  B.  his  sister,  gives 
the  purchased  lands,  and  all  his  personal  estate  to  C.  his  executor  who  com- 
mits devastavit  and  dies,  and  the  lands  descend  to  D.  his  son,  the  vendor 
shall  take  satisfaction  on  the  lands,  that  B.  may  be  paid  out  of  the  personal 
assets.     3  Atk.  272.] 

[Simple  contract  creditors  cannot  stand  in  the  place  of  every  specialty 
creditor  to  aflfect  real  assets,  but  only  of  such  as  had  remedy  against  both 
real  and  personal  assets  of  the  debtor  deceased.  1  Ves.  312, 
•-  [Therefore,  if  a  woman  in  her  husband's  lifetime  levies  a  fine  of  her  es- 
tate, making  it  subject  to  2000/.  his  debt,  and  after  his  death  borrows  400/. 
more,  and  charges  the  estate  with  it ;  the  simple  contract  creditors  shall 
come  on  the  real  estate  for  the  400/.  satisfied  out  of  the  personal,  but  not  for 
the  2000/.  which  was  not  the  wife's  debt.  Ibid.] 

(2  H)  ASSIGNMENT.— WHAT  SHALL  BE  A  GOOD  ONE. 

An  assignment  shall  be  allowed  inequity,  which  is  not  good  at  law  as,  if 
an  administrator  of  conusee  assign  a  statute  before  it  is  extended.     2  Vent. 

362. 

What  good  in  law,  or  not,  vide  Assignment. 

So,  a  chose  in  action  is  assignable  in  equity,  upon  a  consideration,  by 
him  who  has  the  interest  in  it,  and  the  assignee  shall  recover  it  in  Chancery* 
Ca.  Ch.  169.     2  Ver.  595.     2  P.  VV.  (608.) 

And  the  release  afterwards  of  the  assignor  does  not  discharge  it,  unless 
it  was  made  upon  a  consideration  paid  by  the  releasee,  without  notice  of 
the  assignment.     Ca.Ch.l69.  . 

So,  an  administrator,  who  has  also  the  interest  in  the  chose  in  action, 
may  assign  it  5  as,  a  husband  who  takes  administration  to  his  ^"®' i?*^  ^^* 
f{\gn  tb^  nioney  due  for  the  marriage  portion  of  his  wife,     R.  Ca.  Ch.  169. 

j^  533] 


CHANCERY. 

[If  A.  and  B-  Are  two  executors,  residuary  legatees,  and  A.  for  valuable 
eonsideratioR  assigns  part  of  his  residuum  to  C,  and  afterwards  for  valua- 
ble consideration  assigns  his  whole  residuary  share  to  B.  without  notice,  yet 
as  it  is  but  a  chose  in  action  even  to  the  executor,  the  first  assignment  must 
takci  place.    3  P.  W.  307.] 

Qlf  an  executor  assigns  over  a  mortgage  of  his  testator^s  to  his  own  cred- 
itor in  satisfaction  of  a  debt  due  from  him,  it  is  a  good  alienation,  and  the 
daughters  pf  testator's  creditor  under  a  settlement  cannot  follow  it«  1  Atk. 
463.] 

£lf  A.  a  banker  having  a  mortgage  dies,  leaving  a  widow  and  five  chil- 
dren, and  appoints  the  widow,  his  eldest  son  J.,  and  another  person  exec* 
Utors,  and  devises  to  them  all  his  real  and  personal  estate,  in  trust  to  pay 
debts,  and  the  residue  to  be  equally  divided  between  his  children ;  aAer 
payment  there  is  a  lai^e  residue  ;  die  mortgage  is  left  in  a  master^s  hands  in 
ft  suit ;  the  children  come  of  age  ;  J.  is  appointed  receiver  of  a  great  estate 
i>f  B.,  the  cash  of  which  is  kept  at  the  shop  ;  he  with  theotfier  two  executors, 
no  ways  concerned  in  interest,  assign  the  mortgage  to  the  master  as  a  s^cu- 
tity  for  his  receivership,  reciting,  that  the  money  due  was  the  money  of  J,, 
Md  he  dies  indebted  to  the  estate,  the  assignment  shall  not  be  set  aside,  and 
ihe  executors  of  B.  shall  have  the  benefit  of  it  for  what  is  due  on  the  receiv- 
ership.    3  Atk.  235.] 

[*j[An  assignment  by  an  executor  for  a  valuable  consideration  is  never 
•et  aside  but  ^r  fraud  between  the  executor  and  assignee.     Ibid.] 

So,  9  husband,  who  has  it  in  right  of  his  wife,  though  it  be  only  a  possi* 
Wlity  or  a  contingency*     3  P.  W.  (608.) 

But  an  assignment  of  a  chose  in  action  by  an  administrator,  who  has  not 
gmy  interest  in  it,  shall  not  be  decreed.     Semb.  Ca.  Ch.  169. 

[If  A.  insures  a  house  for  seven  years,  and  his  term  expires  before  the  in- 
surance, and  afterwards  the  house  is  burnt,  and  then  he  assigns  the  policy 
to  B.,  the  landlord  B.  shall  not  recover  against  the  insurers.     Wils.  10.] 

So,  a  possibility  may  be  assigned,  or  disposed  of  in  equity  ;  as,  the  remain- 
der of  a  trust  of  a  term  for  years  may ^bc  transferred  to  another.  Ca.  Ch.  8. 
t  Ch.  R.  29.  Cont.  2  Ver.  563.  Eq.  Ca.  103.  1  P.  W.  572.  6.  Vide 
post,  (4  W- 2 1.) 

Clf  a  man  devises  lands  to  his  two  daughters  and  their  heirs,  if  either 
f&amr  without  consent,  she  to  have  only  estate  for  life;  if  either  die  un- 
married, bis  son  A.  or  his  heirs  shall  take  it  to  him  and  his  heirs,  paying 
500/.  to  the  other  daughter :  A.  in  the  life  of  both  sisters  conveys  these 
)ands^  and  all  others  to  which  he  had  any  claim,  &c.  to  his  second  son,  and 

A.  dies,  ^nd  then  one  of  the  sisters  unmarried  ;  this  is  a  good  assignment, 
though  the  word  possibility  is  omitted  ;  for  the  word  or  shall  be  construed 
and,  and  then  A.  has  a  right  to  dispose  of  the  possibility  ;  and  the  eldest  son 
of  A.  cannot  have  the  lands  on  paying  the  500/.     1  Vcs.  409.] 

po,  if  land,  &c.  is  devised  for  payment  of  portions,  &c.  and  the  surplus 
to  the  heir  ;  h^  by  will  or  deed  may  dispose  of  the  surplus.     R.  Ca.  Ch. 

So,  debts  may  be  assigned  by  parol  upon  a  consideration.  Dub.  2  Ca« 
Ch.  737. 

So,  an  assignment  of  a  seaman's  wages  before  they  arc  due,  though  a  chose 
in  action,  shall  be  good  in  equity  ;  and  there  shall  be  a  compensation  for  the 
money  advanced  for  the  assignment,  before  other  debts  of  the  assiimor. 

B.  2  Ver.  595.     Semb.  cont.  2  Ver.  391. 

rBiit  now,  by  st.  1  G.  2.  st-  2,  c,  1^4^s,  7»  every  bar^in,  sale,  bill  of  sa^-. 
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contract,  and  agreement  whatever,  of,  for,  or  concemiog  any  pay,  wages, 
or  aliowance  due  or  to  grow  due  to  any  seaman  or  seamen  in  the  service  of 
his  majesty,  for  such  service  is  declared  to  be  void  and  of  no  effect.] 

So,  an  assignment  of  a  debt  ill  Holland,  between  husband  and  wife,  shall 
be  allowed  here,  because  it  is  good  there.    Ca«  Ch.  332. 

So,  if  A.  assigns  goods  and  debts  to  B.  and  the  administi^tor  of  A.  assigns 
kis  letters  of  administration  to  B.,  his  interests  in  the  debts,  &:c.  is  ass^ned, 
and  the  administrator  de  bonis  non,  &c.  are  afterwards  excluded.  Skin* 
232. 

So,  if  after  an  assignment  of  a  debt,  or  other  chose  in  action,  the  assignor 
releases  to  the  debtor,  who  has  notice  of  the  assignment ;  this  does  not  hurt 
ttie  assignee.     Vide  Ca.  Ch.  169. 

So,  if  a  creditor  gives  a  letter  of  attorney  to  A.,  who  receives  the  debt  for 
satisfaction  of  a  demand  of  his  own  upon  good  consideration ;  it  shall  be  void, 
if  he  had  notice  of  an  assignment.     Ca.  Ch.  232. 

Buttfadebtor  pays  to  an  attorney,  having  a  letter  of  attorney  [»]from 
the  creditor,  without  notice  of  an  assignment ;  it  shall  be  a  good  plea*  R. 
Ca.  Ch.  232. 

So,  ^n  assignee  shall  be  subject  to  the  same  equity,  with  regard  to  the- 
thii^  assigned,  as  the  assignor  was.     2  Ver.  6D2.  765.  \  Vide   Murray  v. 
Lyibum,  u  Johns.  Ch.  Rep.  411.     Livingston  v.  Dean,  2  Johns.  Ch.  Rep. 
479.  { 

f  If  a  lessee,  who  has  covenanted  not  to  assign  ^thout  leave  for  himself 
and  executors,  but  not  for  assigns,  becomes  bankrupt,  and  the  lease  is  as- 
signed, the  assignee  is  not  bound  by  the  covenant,  and  may  assign.  2  Atk. 
219.] 

[But  if  the  under  assignee  is  insolvent,  does  not  reside  on  the  premises, 
nor  plough  and  sow,  refuses  to  shew  the  assignment,  and  lessor  has  accept- 
ed no  rent,  the  court  will  set  aside  the  assignment.] 

If  a  termor  grants  the  land  to  A.  and  his  wife,  to  the  use  of  B.  for  life,  and 
afterwards  to  the  heirs  of  his  body,  and  for  default  of  issue  to  A.  for  800 
years,  nothii^  passes ;  because  no  estate  is  limited  to  A.  and  his  wife,  and 
the  term  for  800  years  after  the  death  of  B.  without  issue  will  be  void.  2 
Ver.  684. 

[An  ass^ment  by  the  clerk  of  the  peace  to  creditors,  under  an  insolvent 
debtors'  act,  need  not  be  sealed.     2  Atk.  242.] 

[If  A.  tenant  for  life  is  discharged  under  an  insolvent  act  by  the  compul- 
sory clao8e<,  and  not  by  his  own  claim,  yet  the  estate  in  tail  vests  in  the  as- 
signee.    3  Atk.  378.1 

[If  A.  indebted  to  B.,  gives  him  a  draft  on  a  fund,  due  to  him  out  of  the 
Exchequer;  this  is  a  good  assignment,  and  shall  prevail  against  assignees  if 
A.  become  bankrupt.     1  Ves.  331.] 

[If  the  obligee  delivers  a  bond,  saying,  ^^  In  case  I  die  it  is  yours,  and  tlien 
you  will  have  something,^'  it  is  a  sufficient  donatio  causa  mortis^  and  passes 
the  equitable  interest  of  the  bond  after  the  death.     3  Atk.  214.] 

{  An  assignment  by  a  debtor  of  all  his  property,  in  trust,  to  pay  the  trus- 
tees and  such  other  creditors  as  the  debtor,  within  one  year,  by  deed,  should 
direct,  reserving  a  power  to  appoint  new  trustees  and  to  revoke,  alter,  add 
to,  or  vary  the  trusts,  at  his  pleasure,  is  fraudulent  and  void.  Riggs  v.  Mur- 
ray, 2  Johns.  Ch.  Rep.  565. 

A  voluntary  settlement,  either  of  lands  or  chattels,  by  an  insolvent,  is  void 
as  against  creditors  ;  and  the  trustees  under  the  settlement,  will  be  subject 
to  ^  order  and  disposition  of  trustees  of  creditors  ^nder  a  subsequent  gene- 
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ral  assignment  of  the  insolvent's  estate  for  the  benefit  of  all  liis  creditors* 
Bayard  v.  Hoffinan,  4  Johns.  Ch.  Rep*  450.  | 

(2  I)  AVERAGE.— [Vide in  Merchant,  J^avigalion.] 

[Tenant  for  life  is  bound  to  keep  down  the  interest  of  a  charge  daring  hid 
life,  and  the  remainder-man  may*recover  from  his  representative  any  arrcais 
be  may  be  compelled  to  pay.     3  P.  W.  235.] 

[But  tenant  in  tail  is  not,  because  he  is  at  liberty  to  commit  any  waste  or 
spoil ;  and  the  estate  expectant  on  the  the  estate-tail  is  of  no  account  or  va- 
lue in  law.     D.  3  P.  Wms.  235.] 

[And  the  representatives  of  tenant  in  tail  are  not  compellable  to  reimburse 
the  person  to  whom  the  estate  expectant  on  the  estate  tail  may  go,  any  ar- 
rears such  person  may  be  obliged  to  pay,  though  the  tenant  in  tail  never  had 
it  in  his  power  to  bar  such  expectant  estate.     Ibid.] 

[Thus  where  an  estate-tail  in  certain  mortgaged  lands  devolved  upon  an 
infant,  who  paid  no  interest  for  near  20  years,  and  died  just  before  he  attain- 
ed the  age  of  21,  leaving  a  personal  estate;  the  court  refused  to  make  hiii 
representatives  pay  any  part  of  the  arrear  of  interest,  though  it  seemed  ad* 
mitted  the  infant  could  not  have  suflercd  a  recovery.     R.  ibid.] 

[If  tenant  for  life  renews  a  renewable  interest,  the  subsequent  estates  shall 
in  general  bear  a  proportion  of  the  expence,  if  it  was  left  to  the  option  of 
the  tenant  for  life,  whether  he  would  renew.     2  Bro.  C.  C.  248.] 

[*][But  if  the  instrument  by  which  the  estate  for  life  is  created,  directs 
that  the  interest  shall  be  renewed  whenever  it  is  renewable,  and  establishes 
a  general  fund  without  mentioning  the  object  of  that  fund,  diat  fund  shall  be 
applied  for  the  purpose  of  bearing  the  expence  of  the  renewal.  R.  2  Bro. 
C.C.243.] 

[And  though  no  such  fund  is  established,  if  there  is  a  direction  that  the  in^ 
terest  shall  be  renewed  whenever  occasion  shall  require,  the  tenant  for  life 
cannot  compel  the  subsequent  estates  to  contribute  to  the  expence,  or  raise 
the  money  out  of  the  estate,  if  he  has  received  sufficient  from  the  estate. 
Semb.  247.  248.     2  Bro.  C.  C] 

Chancery  will  enforce  an  average,  or  contribution  to  be  made,  where  it  is 
necessary.     Ca.  Pari.  19.     Vide  post,  (2  S). 

And  therefore,  if  some  goods  are  thrown  overboard  in  a  tempest  for  the 
preservation  of  others,  the  owner  shall  have  contribution  of  all  the  goods 
taved  by  that  means,  whereby  the  loss  of  every  one  will  be  equal.  Mo» 
297. 

So,  if  some  goods  are  given  to  a  pirate,  or  enemy,  who  had  taken  tbe  ship 
by  way  of  composition,  for  the  redemption  of  the  rest.     Mo.  297. 

So,  if  merchants  agree  to  pay  an  average,  when  goods  are  spoiled,  &c.  in 
cases  where  an  average  is  not  requisite,  it  shall  be  decreed.     R.  Mo.  297. 

So,  creditors  and  legatees,  &c.  ought  to  make  contribution  or  abatement 
in  proportion. 

If  A.  devises  his  real  estate  to  his  son,  and  a  term  to  his  daughter,  and 
there  are  bonds  and  other  debts,  but  no  personal  assets;  the  son  and  daugh- 
ter shall  pay  in  proportion  to  the  value  of  the  estate  or  each  of  them.  R. 
2  Ver.  7bG. 

[Tenant  for  life  of  an  estate  for  the  lives  of  others  shall  pay  one-third  of 
the  fine  and  charges  of  renewal  of  the  lease,  and  the  remainder-man  in  tail 
two-thirds.     1  Ves.  428.] 

If  an  estate  subject  to  the  payment  of  debts  is  devised  to  A.  for  life,  re- 
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mainder  to  B.  in  fee ;  the  tenant  for  life,  who  takes  the  profits,  ought  to  dis- 
cbarge the  interest*     R.  3  Ver.  566. 

So,  a  basband,  who  has  land  in  right  of  his  wife  so  subject.  Dub.  2  Ver. 
566. 

So,  if  a  portion  is  charged  to  be  raised  by  a  term  upon  estates  in  A.  and  6. 
after  two  lires ;  the  estate  in  A.  comes  into  possession,  and  the  owner  to  pre- 
vent the  sale  of  the  term  upon  his  estate  pajs  the  whole  portion :  he  shall  have 
contribution  against  the  owner  of  the  estate  in  B.  R.  3  Ver.  355. 
'  But  average  shall  not  be  paid,  except  when  some  goods  are  lost,  for  the 
salvage  of  the  others:  and  therefore  if  some  goods  are  damaged  in  the  ship, 
the  ottiers  shall  not  be  contributory  to  the  damage.     Ca.  Pari.  20. 

So,  if  some  of  the  goods  are  taken  by  violence  of  pirates,  the  others  shall 
not  be  contributory.     Mo.  297. 

So,  iC  upon  apprehension  of  enemies  some  goods  are  conveyed  to  land 
and  secured,  and  the  rest  are  taken ;  the  owner  of  the  goods  taken  shall  not 
have  average  of  the  goods  saved ;  for  the  salvage  of  these  is  not  the  cause 
of  the  taking  of  the  rest,  neither  was  the  taking  of  those  the  cause  of  the  sal- 
vage of  the  goods  which  were  secured.  R.  Ca.  Pari.  30. 

[^lAltbough  the  goods  saved  were  not  more  ready  to  be  secured,  but 
were  preferred,  as  being  of  the  most  value*    Ca.  Pari.  30. 

So,  there  shall  be  no  average,  when  the  other  goods  are  not  saved  by  that 
means  ;  as,  if  some  goods  are  thrown  overboard  for  the  salvage  of  the  ship, 
but  afterwards  the  ship  is  lost  without  arriving  at  a  port.  Vide  Ca.  Pari. 
30. 

Vide  post,  (3  S). 

(3  K)  AWARD. 

(2  K  1.)  When  it  shall  be  confirmed. 

Chancery  will  confirm  an  arbitrament  made  pursuant  to  an  order  of  the 
courts     Ca.  Ch.  86.     Vide  Arbitrament. 

And  may  confirm  it  in  part,  and  make  it  void  in  part.     Ca.  Ch.  40. 
So,  Chancery  will  enforce  an  award,  made  on  submission  of  the  parties, 
^itbocit  an  order  of  the  court.     1  Ch.   R.  85.  143.     R.  3  Ch.  R.  304.     3 
P,  W.  450.     [vide  Swanst.  43.  (634.)] 

£lf  an  award  is  made  a  rule  of  B.  R.,  which  court  refuses  to  set  it  aside  on 
one  hand,  or  to  grant  an  attachment  on  the  other,  so  that  one  party  is  left 
to  his  action  on  the  bond,  this  court  will  consider  the  other  as  loft  at  liberty 
to  ask  relief  by  bill.     3  Ves.  31 5.} 

[If  a  eubmission  be  by  rule  of  B.  R.,  and  umpirage  made  thereon,  and  no 
application  to  that  court  within  the  time  limited  by  statute,  yet  equity  may 
take  cc^nizance  of  it  after  the  time  elapsed.  Per  two  Barons  cont.  one. 
Bunb.  365.] 

rif  a  bill  is  brought  to  set  aside  an  award,  made  a  rule  of  Br  R.  for  fraud, 
and  defendant  pleads  the  award,  but  by^  his  answer  submits  to  amend  er- 
Tors,  the  court  will  order  the  plea  to  stand  for  answer,  though  the  proper 
proceeding  should  have  been  in  B.  R.  by  shewing  cause  against  the  rule  for 
attachment*     3  Atk.  1 55.} 

Though  the  award  was  defective,  because  land  was  awarded  to  A.  where 
it  was  intended  to  be,  to  him  and  his  heirs,  as  appeared  by  the  depositions 
of  all  the  surviving  arbitrators.     1  Ch.  R.  85. 

Though  the  award  was  made  by  the  king.     1  Ch.  R.  138. 
^  Though  the  awsurd  was  not  good,  ex  rigoTt  juris*     R.  3  Ver.  3o. 
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So,  if  an  award  is  concerning  a  lease  to  B.,  thai  the  lessee  sboul ji  surren* 
der,  or  assign  it  to  A.,  and  for  many  years  A.  hath  the  enjoyment  of  it, 
though  B.  will  not  assign,  the  award  shall  be  confirmed  and  an  injunction 
granted  against  B.     3  Ch.  R.  20. 

I^The  court  will  decree  the  specific  performance  of  an  award  to  convey 
an  estate,  where  the  party  submitting  hais  received  the  money,  the  considei^ 
ation  for  doing  it.     3  P.  W.  187.1 

[If  an  award  directs  that  the  debts  due  from  the  parties  jointly  shall  be 
paid  by  them  in  moieties,  and  then  mentioned  three  such  debts  only,  the 
court  will  not  make  a  presumption  that  there  are  more.     2  Atk.  501  .j 

[If  an  award  directs  the  debts  due  to  the  parties  jointly  to  be  paid  to  them 
in  moieties,  it  is  sufficient ;  and  though  it  recommends  to  them  to  appoint  a 
receiver,  and  if  they  do  not,  requests  the  court  to  do  it,  it  shall  not  be  avoid- 
ed ;  for  it  is  not  a  delegation  of  their  power,  but  a  recommendation ;  and  if 
&e  parties  do  not  comply,  it  is  surplusage*     Ibid.] 

[*](2  K  2.)  When  it  shall  be  avoided. — If  it  be  imreasonable. 

So,  if  an  award  made  by  the  order  of  the  court  be  unreasonable,  Chance* 
ry  will  avoid  it ;  as  if  it  be  awarded,  that  a  guardian  shall  give  bond  that  fiie 
infant  at  full  age  shall  convey.  R.  Ca.  Ch.  280.  |  Vide  Todd  r.  Barlow,  3 
Johns.  Ch.  Rep.  551.  | 

Or,  if  the  award  in  any  case  bind  an  infant.    Ca.  Ch.  280. 

If  the  award  is,  that  tenant  in  tail  shall  not  discontinue,  wiAout  the  an- 
sent  of  him  in  remainder,  except  for  the  jointure  of  his  wife.     1  Ch.  R.  143. 

If  it  appears,  that  the  arbitrators  mistook  the  fiict,  or  the  law.  R.  2  Ver. 
705. 

[If  there  is  a  palpable  mistake  or  miscalculation,  the  party  a^rieved 
may  bring  a  bill  against  the  other  party,  and  not  against  the  arbitrator.  3 
Atk.  644.] 

[It  is  improper  to  come  into  this  court  to  set  aside  an  award  merely  for  an 
objection  in  point  of  form.     2  Atk.  501  •] 

[This  court  will  not  take  greater  latitude  in  determinii^  awards  than 
courts  of  law.     2  Atk.  501  .J 

[If  part  of  the  evidence  is  not  shewn  to  one  of  the  arbitraton,  and  he 
swears  if  he  had  seen  it  he  would  not  have  made  the  award,  it  shall  be  set 
aside.     1  Atk.  63.] 

But  where  an  award  does  not  appear  to  be  partial  or  unfair,  though  it  is 
for  the  profits  or  possession  of  lands,  the  court  neither  vacates  ^con&ms  it, 
but  usually  sends  the  parties  to  law.     2  Ch.  R.  34. 

So,  chancery  admits  exceptions,  though  the  reference  is  by  order  of  tbe 
court,  with  a  clause  that  the  award  shall  be  confirmed  by  the  court  without 
appeal  or  exception.     2  Ver.  109. 

[Award  on  general  reference  not  to  be  impeached  by  exceptions,  but  by 
cross  motions  to  set  aside  and  coqjirro  it.     1  Ves.  369.] 

[Arbitrator  on  general  reference  of  all  matters,  &c.  may  go  farther  than 
the  court  could,  to  do  complete  justice,  and  may  therefore  relieve  againsta 
harsh  right.     Ibid.] 

[A  party  may  impeach  the  award  for  corruption  or  gross  mistake,  not  sim- 
ply for  erroneous  jndgment.     1  bid.] 

[In  case  of  mistake,  the  arbitrator  must  be  convicted  of  it,  and  that  be  act- 
ed upon  it.     Ibid.] 

[But  on  reference  to  enquire  into  facts,  be  is  as  a  master,  and  tiie  court 
win  draw  the  conclusion  ;  or  if  he*  has,  will  see  that  it  b  ri^t.     Ibid.] 

1*538]  e«  J 


Jltvard.  A19 

[If  A.,  bj  articles  previous  to  marriage,  agrees  to  Test  1000/.  in  trusteed 
for  certain  uses,  aud  then  to  the  issue  by  the  marriage,  and  gives  warrant  of 
attorney  to  confess  jad^nent,  which  is  entered  up,  and  afterwards  A.  enters 
into  partnership  with  B.  and  being  indebted  to  partnership  estate,  submits 
to  arbitration,  and  award  is  made  that  part  of  the  stock  in  trade  sliall  b€t 
lodged  in  a  third  person's  hands  for  certam  purposes,  and  the  trustees  bring 
scire  facias  on  the  judgment,  and  take  a  moiety  of  the  deposit  in  execution 
ms  the  property  of  A.,  the  execution  shall  not  be  set  aside*     1  Atk.  60*3 

(2  £  3,)  Or,  made  without  assent  of  parties. 

So,  if  an  arbitrament  is  made  without  the  assent  of  some  of  the  parties^ 
though  his  solicitor  assents.     R.  Ca.  Ch.  87.     1  Ch.  R.  195. 

[If  one  of  the  parties  hearing  that  arbitrator  intends  to  ilkake  his  [*Jaward^ 
desires  faim  to  defer  it  till  he  can  talk  with  him  to  support  stated  accounts, 
notwithstanding  which  he  makes  his  award,  the  time  expiring  in  two  or  three 
days,  the  court  will  set  aside  the  award.     3  P.  W.  361.1 

[Arbitrators  are  not  bound  to  give  noticed  of  the  time  when,  or  place  where 
they  intend  to  meet.     3  Atk.  529.] 

(2  K  4.)  If  maile  only  for  part. 

So,  if  an  award  is  made  only  for  part  of  the  matters  referred.  R.  Ca.  Cfht 
87.  186. 

(2  K  5.)  If  it  be  repugnant« 

So,  if  an  award  is  repugnant.     R.  Ca.  Ch.  87^ 

Or  impossible.     R*  Ca.  Ch.  87. 
*     And  therefore,  the  court  may  examine  the  reasons  an^  grounds  of  the 
proceeding  of  the  arbitrators,  and  what  matters  they  considered.     R.  Ca« 
Ch.  186. 

If  there  is  a  submission  to  a  reference,  by  the  order  of  the  court,  (he 
submission  is  revocable.     R.Ca#  Ch.  185. 

But  a  rerocation  without  cause  will  be  a  contempt  of  the  court.  Ca* 
Ch.  185. 

(2  K  6.)  If  made  by  corruption  or  partiality^ 

So,  if  an  award  is  made  upon  a  private  submission  without  an  order  ol 
court,  chancery  may  avoid  it,  if  it  was  made  by  corruptioB.  R.  Ca.  Ch# 
279.  \  Vide  Allen  v.  Ranney,  1  Conn.  Rep.  569.  Herrick  r.  Blair,  1 
Johos.  Ch.  Rep.  101.  Fitzpatrick  v.  Smith,  1  Des.  345.  Alwyn  v.  Per- 
kins, 3  Des.  ^97- 

What  misconduct  of  arbitrators  is  a  sufficient  ground  for  setting  aside  aA 
award.     Underbill  v.  Van  Cortlandt,  2  Johns.  Ch.  Rep.  348.  \ 

Or,  if  it  exceeds  the  authoritv.     Ca.  Ch.  270. 

So,  if  an  umpire,  before  the  fcnie  of  the  referees  is  elapsed,  declares  he 
^vill  give  so  mnch,  and  afterwards  does  give  so  much,  which  was  more  tha» 
was  demanded  by  either  referee,  the  award  shall  be  avoided  ;  for  it  induces 
a  presumption  of  corruption.     2  Ver.  100. 

rif  an  arbitrator  makes  an  improper  declaration,  as  that  he  will  make  A. 
pay  costs,  or  that  A.  having  misused  B.  he  will  mulct  him  in  his  representar 
tives,  he  shall  pay  costs.     2  Ves.  315.]  ,       r 

[If  an  arbitrator  promises  to  hear  witnesses,  and  afterwards  refuses,  of 

omits  to  do  it.     2  Ver.  251 .]  r.^orvi 
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If  a  reference  is  to  three,  or  to  any  two  of  them,  and  two,  wifliout  Ihe 
other,  agree  to  make  an  award.     2  Ver.  514.  ,     *    i. 

If  the  arbitrators  admit  and  hear  one  party,  and  refuse  the  other,    9 

Ver.  515. 

So,  if  an  arbitrator  is  a  party  who  has  an  interest  in  the  matter  in  questioiu 

2Yer.  251. 

Or,  is  a  near  relation  to  one  of  the  parties.     2  Ver.  25 1 . 

Or,  if  they  choose  an  umpire  by  lot     2  Ver.  485. 

But  it  shall  not  be  avoided,  because  it  is  not  reasonable ;  for  the  parties 
have  submitted  to  the  judgment  of  the  arbitrators,     Ca.  Ch.  279.  Semb.  1 

Rol.  380.  .  .  V      .  J      o 

Or  gives  excessive  damages,  if  no  corruption  or  partiality  is  proved.    lt« 

2Ca.  Ch.  140.     I  Ver.  157.  ^        ,        . 

Though  one  party  was  not  heard,  if  he  had  an  opportunity,  and  neglected 

to  be  heard.     R.  Eq.  Ca.  63. 

So,  it  shall  not  be  avoided,  because  the  submission  being  between  A.  and 
B.  executors  of  C.  of  the  one  part,  and  D.  of  the  other  part,  the  [*]award 
was,  that  A.  having  a  judgment  against  C.  in  his  lifetime,  which  he  bad  ex- 
tended against  D.,  the  terre-tenant  should  acknowledge  satisfaction  upon  the 
•judgment,  whereby  B.,  the  other  executor,  would  be  discharged  thereof  as 
weU  as  D.,  for  the  submission  warrants  an  arbitrament  of  demands  between 
A.  and  B.  as  well  as  of  demands  which  A.  and  B.  have  jointly,  or  severally 
against  D.     Semb.  1  Ver.  259. 

Nor,  because  the  arbitrators  referred  it  to  others,  by  the  assent  of  the 
parties,  to  make  a  valuation  of  improvements  upon  land.     1  Ch.  R.  J  41. 

And  now,  by  the  st.  9  &  10  W.  3.  15.  in  matters  in  which  there  is  no 
remedy,  but  by  personal  action  or  suit  in  equity,  parties  may  agree,  that 
their  submission  to  an  award  be  made  a  rule  of  any  of  his  majesty  ^s  courts  of 
record,  and  insert  such  agreement  in  their  submission,  &c.  which  agreement 
80  inserted  shall  on  affidavit  read  and  filed  in  court,  be  made  of  record,  and 
tf  rule  of  court  shall  be,  and  the  parties  be  concluded  by  such  award,  and  if 
they  refuse  to  obey  it,  process  of  contempt  to  a  rule  of  court  shall  issue, 
and  not  be  stayed  by  any  other  court  of  law  or  equity,  unless- it  appear  on 
oath,  that  the  arbitrators  misbehaved  themselves,  and  such  award  was  pro- 
cured by  corruption,  or  other  undue  means;  but  an  award  by  corruption  or 
undue  means  shall  be  set  aside  by  any  court  of  law  or  equity,  so  as  complaint 
be  made  in  court,  where  the  rule  was  for  such  si^bmission,  before  the  last 
day  of  the  next  term  after  the  award  published. 

And  therefore,  a  submission  to  an  award  shall  be  made  by  a  rule  of  a  conrt 
of  equity,  as  well  as  of  the  courts  of  law. 

But  a  court  of  equity  will  enforce  the  performance  only  by  attachment^ 
which  remedy  fidl»if  the  defendant  dies.     2  Ver.  444. 

(2  L)  BANKRUPTS.— fF?don  tit.  Bankrupt.-] 

'  (2L  1.)  When  chancery  aids. 

Chancery  will  compel  every  person  concerned  in  the  estate  of  a  bankrupt 
to  make  a  discovery  to  the  assignee  of  the  commissioner^.     Vide  Bankrupt. 

Though  he  was  servant  to  the  bankrupt,  and  had  given  an  account  to 
him,  and  was  examined  before  the  commissioners.  R.  upon  a  pica  of  such 
matter,  and  the  plea  over-ruled.     2  Vent.  368.     Semb.  2  Ca.  Ch.  73. 

But  to  a  bill  for  discovery  i4  i»  a  good  plea,  that  the  defendant  was  a  pur- 
chaser bi)nu  fide  before  the  commission  issued,  without  notice  of  any  act 
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of  bankraptcy.     R.  2  Ca.  Ch.  73.     R.   ibidem,  1S5,   136,   156.     Skin. 

1  49. 
Yet  if  the  plaintiff  will  enter  his  consent  with  the  faster,  not  to  take  ad* 

vantage  of  the  discovery  at  law,  the  defendant  shall  shew  what  goods  he  pur« 
chased,  and  for  what  price.     2  Ca.  Ch.  1.56,  7. 

And  if  the  purchase  was  for  a  small  value,  the  plea  shall  not  be  allowed* 

2  Ca.Ch.  156. 
So,  it  will  be  a  good  plea  to  a  bill  for  discovery  of  the  land  of  a  banknipt, 

that  the  defendant  was  a  purchaser  bona  Jide  for  a  valuable  consideration^ 
before  commission,  and  without  notice.     R.  2  Ca.  Ch.  136. 

So,  Chancery  will  hear  proof  of  a  debt,  if  the  commissioners  disallow  it* 
Ca.  Ch.  275. 

So,  it  will  direct  a  distribution  of  a  debt  recovered  by  the  assignees,  [*JtQ 
ttie  creditors  of  the  bankrupt,  if  the  assignees  are  in  fault.     Ch.  R.  264. 

Or,  disallow  a  fraudulent  distribution  ;  as,  if  made  before  the  land  or 
effects  were  sold.  Per  two  Commissioners,  Rawlinson,  cont^  Vide  2 
Ver.  162. 

Or,  allow  persons  to  come  in  for  a  distribution,  where  they  ought  to  have 
it,  though  disallowed  by  the  commissioners.     Ch.  R.  467. 

And  enlarge  the  time  for  coming  in  for  a  distribution,  as  to  the  plaintiff 
and  others,  not  parties  to  the  suit,  if  they  contribute  afterwards  their  share 
of  the  expence  of  the  suit.     Ch.  R.  359.    • 

So,  if  diere  is  a  commission  against  partners.  Chancery  allows,  after  the 
joint  debts  are  satisfied,  the  separate  creditors  of  each  partner,  paying  con- 
tribution, to  have  relief  under  the  same  commission,  out  of  die  separate 
estate  of  each  bankrupt.     R.  2  Ver.  293.  706. 

So,  upon  a  commission  at  the  petition  of  the  separate  creditors  of  one 
bankrupt  after  their  separate  debts  are  satisfied,  the  joint  creditors  of  him 
.  and  the  other  partner  shall  have  relief  for  so  much  as  the  joint  stock  does 

not  satisfy.     2  Ver.  706. 

So,  Chancery  will  aid  a  creditor  of  a  bankrupt,  being  an  assignee  of  stock 

before  the  bankruptcy,  though  only  the  day  before  ;  for  there  may  be  a 

'  reason  for  the  preference  of  one  creditor  before  another*     R»  3  P?  W«  430. 

(2  L  2.)  When  not. 

But  Chancery  will  not  relieve  creditors,  who  do  not  come  before  the 
commissioners  in  due  time. 

Though  there  was  an  agreement  between  the  bankrupt  and  all  the  cred- 
itors, and  upon  breach  of  the  agreement  by  the  bankrupt,  some  of  his  cred- 
itors sue  out  the  commission  without  the  others.     R.  Ca.  Ch.  19. 

Yet  after  time  elapsed,  where  there  was  a  pretence  that  the  plaintiff  bad 
a  judgment  executed  before  the  bankruptcy,  if  the  plamtiff  brings  the  money 
levied  to  the  commissioners,  and  pays  contribution,  he  shall  be  admitted. 

^         R.  Ch.  R.  60.  .      ./►  u 

So,  if  creditors  in  London  agree  with  creditors  in  the  country,  that  if  they 

will  relinquish  goods  sold  to  them  by  the  bankrupt,  there  shall  be  a  com- 
^  mission,  and  an  equal  distribution  amongst  them  all,  and  afterwards  execute 

a  commission  in  London,  and  make  a  distribution  without  notice  to  tiiem  in 

.  the  country.     R.  Ch.  R.  326.  ,  /•     xu  * 

f  Chancery  will  not  relieve,  if  the  party  is  not  a  bankrupt  at  law  ;  lor  Uiat 

question  is  properly  triable  at  law.     2  Ca.  Ch.  153. 

So,  Chancery  wiU  not  aid  the  assignees  of  bankrupts  against  a  purchaser 

of  the  bankrupt  without  notice  of  the  bankruptcy,    R.  2  Ver.  599. 
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(2  M)  BARON  AND  FEME. 
(3  ML)  Suit  by  them. - 

When  hasbtind  and  wife  shall  join  in  a  suit,  and  when  eitlier  of  them  shall 
6ae  alone,  vide  Baron  and  Feme  (V,  &c.) 

Regularly  husband  and  wife  ought  to  join  in  a  suit. 

f  *][BiU  by  husband  and  wife,  he  claiming  in  her  right,  is  to  be  considered 
«8  bill  of  the  husband,     2  Ves.  663.] 

[If  feme  covert  sues  with  her  husband  for  her  separate  estate,  the  court 
friU  order  payment  to  a  trustee  for  her.     2  Ves.  452.] 

Bat  if  a  feme  covert  demands  relief  for  a  separate  maintenance  settled  by 
husband,  she  may  sue  alone.     R.  upon  demurrer,  Ca.  Ch.  35. 

So,  any  one  may  exhibit  a  bill  for  a  feme  covert,  as  prochein  amy. 

But  upon  her  affidavit,  that  tiie  bill  was  brought  without  her  consent,  it 
sh^l  be  dismissed.     Eq.  Abr.  73. 

QA  feme  covert  may  have  leave  to  change  her  prochein  amy,  after  pro- 
gress in  the  cause,  the  new  one  entering  into  recognizance  to  answer  costs, 
jiad  abide  order  on  hearing.     Bunb.  310.] 

(2  M  2.)  Suit  against  them. 

When  they  shall  be  joined  in  a  suit,  and  when  not,  vide  Baron  and 
feme(Y). 

If  a  subpoena  is  taken  out  against  husband  and  wife,  service  upon  the  hus- 
band, with  notice  that  it  was  also  against  his  wife,  is  sufficient.  Vide  Pract. 
R^.  in  Chau.  343. 

And  if  the  husband  appears,  but  not  the  wife,  an  attachment  goes  against 
both.     lb. 

Or,  by  order  of  the  court,  it  may  be  against  the  wife  alone,  where  the 
husband  pleads  in  the  name  of  himself  and  his  wife,  and  swears  to  the  plea, 
but  his  wife  by  combination  with  the  plaintiff,  will  not  be  sworn.  Ca.  Ch. 
i96. 

[A  wife  shall  be  allowed  to  answer  separately,  if  she  cannot  in  conscience 
swear  to  the  answer  prepared  by  her  husband.     2  Atk.  50,] 

[if  husband  and  wife  arc  joint  defendants,  yet  if  it  appears  that  they  have 
opposite  interests,  the  court  will  order  the  wife  to  answer  separately.    C.  T. 

So,  if  the  husband  is  beyond  the  sea,  and  the  wife  within  the  realm,  pro- 
cess against  the  wife  alone,  for  a  thing  done  by  the  wife,  or  in  which  she  was 
fL  trustee,  shall  be  regular,  and  she  shall  be  allowed  to  give  a  separate 
answer.     R.  2  Ver.  614.  , 

[If  husband  and  wife  are  defendants,  the  wife  must  answer,  though  her 
answer  cannot  be  read  against  the  husband,  tliough  it  may  possibly  acwnst 
her  when  discovert.     3  P.  W.  235.] 

[If  husband  and  wife  are  administrators,  and  live  abroad,  and  wife  coming 
to  England  is  taken  up  on  process  of  contempt  against  both,  and  gives  bond 
for  appearance,  appears,  and  obtains  time  to  answer  separately,  she  cannot 
Mterw^rds  have  the  bond  and  appearance  sgt  aside.  1  Ves.  383.  1  Wils. 
264.J  ' 

(2  M  3.>  What  they  shaU  be  compelled  to  do. 

Husband  and  wife  may  bf  sompelled  to  Jevr  k  fine,  oc  to  perfect  an  as- 
surance.  .  ^  r      . 
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60,  to  make  a  release  of  the  right  of  the  wife  to  land. 

[If  A.  settles  aD  estate  in  trustees  to  him  for  life,  his  wife  for  life,  and  to 
the  heirs  of  their  bodies  ;  they  have  a  daughter  who  marries  B.  A.  marries 
a  second  wife,  and  agrees  to  settle  this  estate  on  her  and  their  issue.  After- 
wards all  agree  that  B«  shall  have  200/.  with  his  wife,  and  the  estate  go  to 
C.  son  of  the  second  marriage  ;  B.  and  his  wife  by  an  answer  afterwards 
disclaim,  hut  she  after  that  refuses  to  join  with  C«  [*3i^  &  conveyance  to  a 
purchaser,  the  court  will  not  decree  her  to  join,  but  will  decree  B*  to  join, 
and  to  procure  her  to  join,  or  that  he  B«  shall  refund  the  200L     1  Yes.  57.  j 

To  re-convey  by  fine  lands  mor^ged,  vested  in  the  wifc^ 

To  produce  evidences. 

To  stay  waste  committed  by  the  wife. 

(2  M  4.)  What  not. 

But  a  husband  shall  not  be  compelled  to  perform  to  his  wife,  after  a  sep* 
aration,  a  promise  made  her  during  coverture,  to  give  her  100/.  1  Ch. 
R.  60. 

So,  a  woman  shall  not  be  compelled  to  perform  her  agreement  by  deed 
made  during  her  coverture. 

Nor,  to  abide  by  a  settlement  made  by  her  and  her  husband  ;  if  she  docs 
not  assent  to  it,  after  the  coverture  is  determined.     Ca.  Ch.  255. 

Yet  if  the  settlement  is  in  lieu  of  the  performance  of  marriage  articles, 
and  the  wife,  after  the  death  of  her  husband,  enters  and  takes  the  profits,  she 
shall  not  afterwards  avoid  it.     R.  Ca.  Ch.  255. 

(2  M  5.)  Act  of  the  husband  ;  when  it  binds  the  wife. 

If  the  husband  releases  a  debt  due  to  the  wife  before  coverture,  she  shall 
be  bound  by  it.       {  Vide  Schuyler  v.  Hoyle,  5  Johns.  Ch.  Rep.  196.  \ 

So,  if  he  releases  a  legacy,,  though  only  contingent,  or  there  is  a  possibilir 
ty  that  the  wife  may  have  it ;  if  the  contingency  afterwards  happens.  2  P. 
W.  (608.)     Vide  Assignment,  ante  (2  H). 

[^But  if  there  is  a  proviso  in  marriage  articles,  that  if  there  is  no  issue, 
then  the  portion,  and  all  sums  given  to  the  wife  during  the  marriage,  shall 
be  enjoyed  by  the  husband,  his  executors,  &c.  to  their  own  use ;  and  the 
wife^s  mother  leaves  3000/.  to  them  and  the  survivor,  and  if  no  issue,  then 
afler  the  death  of  the  survivor  to  her  own  executor;  and  1000/.  is  paid  to 
the  husband,  who  dies  and  leaves  all  his  estate  to  his  executor,  in  trust  for, 
&c« ;  this  1000/.  shall,  notwithstanding,  belong  to  the  wife,  as  not  such  nion- 
ej  as  intended  under  the  covenant.     2  Atk.  549.] 

If  A.  gives  a  legacy  to  a  woman,  and  upon  her  marriage  it  is  agreed  that 
part  thereof  shall  be  applied  to  the  payment  of  the  debts  of  the  husband, 
and  after  marriage  the  husband  assigns  the  residue  for  the  payment  of  his 
debts,  the  wife  shall  be  bound  thereby.     R.  Eq.  R.  80. 

So,  if  a  husband,  possessed  of  a  term  of  years  in  right  of  his  wife,  leases 
for  a  less  term,  and  for  the  security  of  money  borrowed  of  his  lessee,  cove- 
nants to  make  him  another  lease  after  the  end  of  the  prior ;  the  wife  shall 
be  bound  thereby,  for  this  covenant  amounts  to  a  disposition  of  the  estate  in 
equity,  pursuant  to  the  power  of  the  husband.     R.  Eq.  Ca.  42,  3. 

[If  three  sisters  of  an  intestate  agree  to  divide  his  personal  pstatp,  and 
sign  a  memorandum  at  the  bottom  of  the  account ;  and  a  mortgage  in  fee, 
and  another  for  a  term  are  allotted  to  A.,  one  of  the  sisters,  whose  husband, 
before  any  assignment,  borrows  200/.  of  B.  on  note,  deposits  the  two  mort- 
gagee, and  promises  in  writing  to  assign  them  as  a  security,  and  dies,  ttiis 
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promise  to  assign  amoaAts  in  equity  to  an  assignment  pro  [^]<(yn/o,  but  the 
residue  belongs  to  A.  as  her  choses  in  action.     2  Atk*  307.3 

f  Husband  may  assign  his  wife's  term,  or  trust  of  term,  (unless  from  him- 
self for  her  benefit,)  or  her  mortgage  in  fee,  or  her  chose  in  action,  or  her 
possibility  for  valuable  consideration  or  release  her  bond  without  receiving 
any  of  the  money.     Ibid.] 

[If  by  marriage  settlement  of  A.,  a  term  is  created  to  raise  3000/.  a-piece 
for  the  daughters  living  at  his  death,  who  shall  attain  21,  or  be  married  ;  and 
one  daughter  B.  marries  C.  in  A.'s  lifetime,  and  previous  to  the  marriage 
there  is  a  covenant  on  the  part  of  C,  reciting,  that  B.  had  assigned  a  bond 
for  500/.  to  trustees,  to  him  for  life,  her  for  life;  then  to  their  children  thea 
living,  or  in  default  of  children,  to  the  executor  of  the  survivor  of  B.  and 
C,  and  thatC.  shall  after  the  marriage  assign  to  the  trustees  all  money  and 
securities  then  due  and  owing,  and  belonging  to  B.,  or  which  she  is  entitled 
to  in  any  respect  whatever;  and  then  A.  dies,  and  then  C.  leaving  children, 
the  2000/.  shall  be  secured  to  them.     3  Atk.  530.     1  Ves.  19.] 

[If  husband  and  wife  join  in  fine  of  the  wife's  lands  to  a  purchaser,  and 
afterwards  the  husband  alone  declares  the  uses  by  articles,  and  there  is  no 
other  deed  declaring  uses,  and  these  do  not  vary  from  what  she  intended, 
and  she  has  acquiesced  for  many  years,  she  is  bound.     3  Atk.  105.] 

So,  if  husband  and  wife  by  articles  during  coverture,  agree  to  hare 
lands  inclosed ;  the  wife  shall  be  bound,  though  it  is  part  of  her  jointure.  3 
Ver.  225. 

So,  if  they  agree  to  accept  other  lands  in  lieu  of  those  in  her  jointure ;  if 
after  the  death  of  her  husband  she  complies  with  any  part  of  the  articles, 
she  shall  be  bound.     2  Ver.  225. 

So,  if  a  feme  sole  agrees  for  the  sale  of  land,  and  before  it  is  completed, 
she  marries,  and  another  agreement  is  made  with  the  husband  and  wife,  which 
nhe  subscribes ;  she  shall  be  bound  by  it  after  the  death  of  her  husband.  { 

[If  lease  for  years  is  assigned  before  marriage  to  trustees,  to  make  leases 
for  benefit  of  husband  and  wife,  and  after  marriage  husband  and  wife  make  a 
lease,  it  shall  be  good  against  the  widow.     Bunb.  1G2.] 

So,  if  husband  and  wife  agree  with  a  tenant  of  land  of  the  wife's,  that  if 
he  will  surrender  one  part,  he  shall  have  another  part  for  three  lives ;  thii 
binds  the  wife  after  the  death  of  the  husband. 

So,  if  a  woman  agrees  with  A.  before  marriage,  for  a  thing  to  be  carried 
into  execution  after  the  death  of'A.,  and  then  intermarries  with  him  ;  it  shall 
l>e  decreed,  and  is  not  extinguished  by  the  marriage.  R.  Ca.  Ch.  HO* 
Vide  Baron  and  Feme. 

(2  M  6.)  When  not. 

But  an  agreement  by  husband  and  wife,  for  the  sale  of  the  land  of  the  wife, 
does  not  bind  the  wife. 

[If  two  sisters  joint  tenants  in  fee  marry,  and  the  husbands  naake  a  parti- 
tion between  themselves,  and  the  heirs  of  the  wives ;  this  agreement  of  th^ 
liusbands,  though  attended  with  long  possession,  does  not  bind  the  inheri- 
tance of  the  wives.     1  Atk.  541.] 

So,  if  she  agrees  to  relinquish  her  jointure  for  other  recompence,  and 
[*]it  is  decreed  accordingly  ;  she  not  being  a  party  to  the  decree,  shall  not 
be  bound  by  that  agreement. 

If  husband  and  wife  by  deed,  without  a  fine,  mortgage  shares  of  the  wife 
iu  the  New  River  water,  the  wife  shall  not  be  bound,  though  she  paid  interest 
after  the  death  of  her  husband.     R.  2  P.  W.  1 27. 
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[If  a  feme  covert  has  an  interest  in  real  estate  entailed,  no  agreement  of 
remainder-men  can  bar  the  entail  without  a  fine,  nor  can  this  court  carry 
such  agreement  into  execution  as  to  a  legal  estate*     3  Atk.  440.] 

So,  if  husband  and  wife  exhibit  a  bill  in  equity,  and  after  the  cause  is  at 
issue,  examine  witnesses,  and  then  the  husband  dies  ;  and  her  second  hus« 
band  exhibits  with  her  a  new  bill  for  the  same  cause  ;  they  may  examine 
the  same  witnesses,  for  the  wife  was  not  bound  by  the  proceedings  on  the 
former  bilL     2  Ver.  197. 

{  The  equitable  ri^t  of  the  wife  to  personal  property,  in  the  hands  of 
trustees,  cannot  be  disposed  of  by  the  husband,  without  making  a  suitable 
provision  for  the  wife.     Kenny  v.  Udall,  5  Johns.  Ch«  Rep*  464.  \ 

(2  M  7.)  When  the  husband  shall  be  bound  by  the  act  of  the 

wife. 

[The  husband  during  the  coverture  is  liable  to  all  the  wife's  debts  before 
coverture,  (in  equity  as  in  law),  though  he  get  no  fortune  with  her*  C.  T. 
T.  1 73.     3  P.  W.  409.] 

[And  if  any  part  of  her  fortune  was  not  recovered  by  the  husband  during 
the  coverture,  and  it  comes  to  his  hands  as  administrator  after  her  death,  it 
is  liable  to  her  debts.     Ibid.] 

The  husband  shall  be  charged  after  the  death  of  the  wife  for  the  debts  of 
the  wife  dunn  soluj  for  goods  to  her  sold,  which  came  to  the  use  of  the  hus- 
band after  her  death.     R.  upon  Demurrer,  Ca.  Ch«  195.  Vide  Eq.  Ahr.  60. 

So,  the  husband  shall  be  charged  for  the  profits  of  land  iu  trust  taken  by 
the  wife,  dum  sola^  and  by  her  former  husband,  to  whom  she  was  executrix. 
R.  Ca.  Ch.  81. 

So,  he  shall  be  charged  for  goods  given  to  the  wife  for  life,  and  after  her 
death  to  A.  if  the  wife  wastes  them  ;  though  the  wife  was  then  parted  from 
her  husband  ;  for  A.  does  not  claim  under  the  wife.     1  Ver.  1 43. 

So,  a  second  husband  shall  be  charged  for  a  devastavit  by  his  wife  and  her 
former  husband,  where  tlierc  is  a  bond  debt  due ;  for  there  is  an  actual  lien 
tliereby.     1  Ver.  309. 

So,  an  executor  of  the  husband  shall  be  charged  for  the  debt  of  the  wifr^ 
daring  a  separation,  and  shall  not  charge  it  upon  the  jointure  of  the  wife. 
R.  1  Ver.  326. 

So,  for  the  funeral  of  the  wife,  tliough  she  had  a  separate  maintenance  and 
makes  an  executor,  who  takes  care  of  the  funeral ;  if  he  hath  nothing  by  her 
will.     R.  Eq.  Ca.  31 .  (2d  part  of  2  Mod.  Ca.) 

So,  if  a  woman  before  her  second  marriage  makes  a  provision  for  the 
children  of  a  former  husband  ;  it  binds  the  second  husband.     1  Ver.  408. 

So,  though  the  deed  is  detained  in  the  custody  of  the  second  husband  or  his 
agent,  if  it  was  public  and  made  before  the  treaty  of  the  second  marriage, 
where  the  second  husband  did  not  make  a  settlement  or  compensation  for  it* 
R.  2  P.  W.  360.  609. 

So,  if  there  is  a  covenant  to  transfer  stock  for  the  children  of  the  first 
husband,  which  is  not  transferred  before  the  second  marriage.     2  P.  W.  609* 

[*J[If  a  widow  having  children,  for  whom  there  is.no  provision  made  by 
articles  previous  to  her  second  marriage,  (her  intended  husband  party  there- 
to), conveys  her  lands,  &c.  to  trustees,  to  divide  among  her  children  by  the 
first  marriage,  if  none  by  the  second,  or  if  any,  then  among  the  children  by 
both  ;  and  after  marriage  husband  and  wife  mortgage  to  persons  having 
notice  of  the  settlement :  the  settlement  shall  stand  good,  and  not  be  con- 
sidered as  voluntary  against  creditors  or  purchasers.     1  Atk.  2G5. 
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[If  a  man  by^ill  giTes  a  third  of  the  moiety  of  the  residue  of  his  personal 
estate  to  bis  daughter  A«  who  marries  B.,  and  they  bare  issue  C,  and  while 
abroad  assign  over  his  third  in  trust  for  C.  if  they  die  before  ttieir  return  ; 
B«  dies,  and  before  the  money  ia  reduced  into  pos^session,  A.  marries  a 
second  husband  D.  and  dies,  D«  shall  make  provision  for  C.  out  of  this 
money ;  and  if  he  writes  letters,  saying,  he  is  willing  to  settle  the  whole  on 
her,  and  dies,  Ibeae  letters  shall  be  taken  as  an  appropriation  of  the  whole 
to  C.  ^  2  Atk.  1 80.] 

(2  M  8.)  When  not 

[The  husband  is  not  chargeable  (in  equity  nor  in  law)  with  his  wife's 
debts  after  her  death,  (hough  he  has  a  large  fortune  by  her.  C.  T.  T*  173. 
3  P.  W.  409.] 

The  husband  shall  not  be  chained  with  a  debt  upon  simple  contract  or 
breach  of  trust,  by  reason  of  a  devastavit  by  the  wife  and  her  former  hus- 
band.    1  Ver.  309. 

So,  if  the  wife  before  marriage  makes  a  settlement,  without  the  privity  of 
the  husband,  for  her  separate  use  ;  the  husband  shall  not  be  bound  by  it* 
R.  2  Ver.  17.     2  P.  W.  359.  535. 

Though  the  settlement  was  made  upon  a  former  marriage,  with  the  privity 
of  the  former  husband  ;  the  second  husband  not  knowing  of  it,  shall  not  be 
bound  by  it.     2  Ver.  17. 

So,  if  she  make^  a  settlement  for  the  children  of  her  former  husband 
without  the  privity  of  the  second,  but  the  settlement  is  detained  in  the 
custody  of  her  or  her  agents.     2  P.  W.  359. 

So,  if  the  second  husband  has  notice  of  the  settlement,  where  it  was  sub- 
ject to  the  controul  of  the  wife,  who  limits  the  estate  to  her  second  husband* 
2  P.  W.  534. 

Yet  if  the  wife  before  the  treaty  for  the  second  marriage  makes  a  settle- 
ment of  a  competent  part  of  her  estate,  for  a  provision  of  her  children  by  a 
former  husband,  Ihe  second  husband  not  having  made  a  jointure  in  rccom« 
pence  for  this  estate,  shall  be  bound  thereby.     2  P.  W.  358.  606. 

So,  if  a  woman  agrees  to  distribute  the  residue  of  the  estate  of  B.  amongst 
others,  and  then  marries,  and  by  the  death  of  B.  seven  years  after  the  *  mar- 
riage, she  becomes  entitled  to  the  residue  ;  the  husband  is  not  bound  to 
distribute,  for  he  was  not  within  the  intent  of  the  agreement.     1  Ch.  R.  26* 

If  a  woman  commits  a  devastavit,  and  afterwards  marries  and  dies,  the 
husband  shall  not  be  charged  beyond  what  he  had  with  his  wife.  R.  2  Ver* 
1 1 8.     Vide  Baron  and  Feme,  (2  C.) 

If  the  husband  makes  a  separate  estate  Cor  the  use  of  the  wife  during  their 
joint  lives,  and  afterwards  Hmits  the  estate  to  the  use  of  the  husband  for  life, 
and  after  his  death  to  thelieirs  of  the  wife,  till  his  heir  [*]pays  100/.  to  the 
executor  of  the  wife,  with  interest  from  the  death  of  her  husband,  and  after- 
wards to  the  wife  for  life ;  if  tlie  wife  dies  before  the  husband,  the  100/.  shall 
not  be  paid  by  the  husband  to  the  executor  of  the  wife.     R.  2  Ver.  330. 

(2  M  9.)  Trust  for  a  wife,  when  it  enures  to  the  husband. 

If  a  man  devises  money  for  the  purchase  of  an  annuity  in  the  name  of  the 
devisee,  to  be  paid  to  a  woman  and  her  assigns,  and  she  marries,  and  after- 
wards does  not  cohabit  with  her  husband  by  reason  of  his  poverty  ;  the  hus- 
band is  the  assignee  of  his  wife,  not  being  excluded  by  special  words,  and 
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the  annuitv,  from  the  time  of  the  bill  fey  bim  exhibilea,  idiall  be  decreed  i^^ 
be  paid  to  him.     R.  Ca.  Ch.  194.     Vide  Baron  and  Feme,  (E  1,  &c,) 

So,  if  a  term  for  years  is  settled  by  a  woman  before  marriage  in  trust,  and 
•he  receives  the  money  after  marriage  ;  the  property  is  in  ^<t  husband,  who 
may  dispose  of  it  at  his  pleasure.     R.  Hob.  3.  in  marg.  1  Ver.  I4  1 8* 

So,  if  a  term  for  years  is  settled  by  the  wife,  before  marriage,  on  A.  in 
trust  for  herself,  with  the  assent  of  the  husband,  h.  dies,  and  the  woman 
takes  another  husband  ;  the  trust  shall  be  in  the  power  of  the  secimd  bos* 
band.     R.  2  Ca.  Ch.  73.     Semb.  cont.  Ca.  Ch.  308. 

So,  if  the  wife,  with  the  consent  of  the  husband  before  marriage,  set' 
ties  a  term  to  pay  the  debt  of  the  husband,  and  aften»('ards  in  trust  for 
herself;  the  residue  shall  be  in  the  power  of  the  husband,  fi.  2  Csi* 
Ch.  73. 

So,  if  a  marriage  settlement  is  agreed  upon,  and  afterwards  tbebusband, 
to  avoid  a  sequestration,  directs  a  term  to  be  vested  in  tmstees  for  the 
sole  use  of  the  wife,  and  covenants  that  it  shall  be  in  the  sole  power  of 
the  wife,  yet  takes  the  profits  during  her  life  ;  this  term,  though  proved 
but  by  one  witness  to  be  made  ou  such  an  occasion,  shall  be  decreed  to  the 
husband.     R.  2  Ca.  Ch.  1 80. 

If  by  agreement  before  marriage  the  wife  is  to  be  allowed  to  receive  the 
rents  of  her  estate  to  her  separate  use,  and  the  agreement  is  left  with  A. 
who  receives,  and  with  the  privity  of  the  wife,  pays  the  rents  to  the  bus*  * 
band  ;  A.  shall  not  account  for  them  to  the  wife  after  the  death  of  her  botfp 
band.     3  Ch.  R.  7. 

So,  if  the  husband  settles  a  term  for  years,  to  the  use  or  in  trust  for  hid 
wife  ;  the  husband  may  dispose,  forfeit,  or  bar  the  wife  of  it;  for  he  hath 
the  same  power  over  a  trust  in  right  of  his  wife,  as  he  hath  of  a  term  in  her 
right.  R.  1  Rol.  343. 1.  25.  per  Finch.  Ca.  Ch.  266.  225.  R.  2  Ver.  270. 
R.  Lane,  54. 

So,  if  a  term  is  granted  to  the  use  of  a  woman,  who  afterwards  marries  $ 
the  husband  may  dispose  thereof.     Semb.  Ca.  Ch.  266. 

[So,  if  the  wife  be  entitled  to  a  trust  term  under  her  father's  marriage 
settlement,  and  her  father  give  her  in  marriage  without  requiring  any  set- 
tlement, theliusbandmay  dispose  of  that  trust  term,  and  prevent  any  thing 
surviving  to  her.     3  Atk.  435.] 

[If  a  man  proposing  to  give  a  ferte  covert  money  for  her  separate  use,  to 
secure  it  gives  her  a  note  for  so  nnuch  received,  and  promising  to  be  ac- 
countable, it  is  assets  fot  the  husband  after  his  death.     Bunb.  1 88.] 

[If  a  feme  covert  deposits  money  in  a  man's  hands,  to  be  kept  for  her 
separate  use,  it  is  assets  of  the  husband  after  his  death.     Ibid.] 

[»]So,  if  a  legacy  is  given  to  the  wife  out  of  a  reversion,  after  an  estate  for 
life ;  and  during  the  life,  the  husband  assigns  it  to  A.  and  dies ;  A.  shall  have 
it,  though  it  is  afterwards  paid  to  the  wife  and  discharged  by  her.  R.  Eq. 
R.  88.     Vide  post,  (3  A  3,  4.)  * 

But  if  a  term  is  granted  or  settled  by  the  husband  for  the  jointure  of  the 
wife  ;  the  husband  cannot  dispose  of  it.  R.  Ca.  Ch.  266.  R.  I  Rol.  343. 1« 
30.     1  Ver.  7.  R.  Ca.  Ch.  225. 

So,  it  shall  not  be  forfeited  by  the  outlawry,  or  attainder  of  tiie  husband. 

Ca.  Ch.  226. 

Or,  if  it  is  settled  after  marriage  upon  the  wife^  and  afterwards  upon  their 
children ;  the  husband  cannot  dispose  of  the  trust  for  the  children.  Semb. 
1  Rol.  343. 1.  32.  ^^       , 
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Or,  if  a  term  is  settled  before  marriage  in  trust  for  a  woman,  who  after- 
wards marries,  and  the  husband  survives  ;  the  husband  shall  not  have  jt, 
but  the  executor  or  administrator  of  the  wife.  R.  4  Inst.  87.  ^9.  Liit. 
Sfil.     1  Rol.  346. 1.  5.— But  said  per  Rolle  to  be  R.  cont.  Al.  15. 

So,  if  land  is  settled  after  marriage  for  the  separate  maintenance  of  the 
wife,  who  out  of  the  profits  saves  money,  which  she  nuts  out  at  mterest  m 
the  name  of  a  trustee,  and  disposes  thereof  by  her  will,  and  dies;  her  hus- 
band shall  not  have  it.     R.  Ca.  Ch.  118.  i_    -  a       * 

Flf  a  bond  is  devised  to  a  wife,  to  her  sole  and  separate  use,  the  mterest 
is  vested  in  her  in  equity,  as  much  as  if  it  had  been  devised  to  trustees  for 
her  separate  use.     Bunb.  187.]  . 

[If  personal  estate  is  given  to  the  separate  use  of  a  feme  covert,  she  is 
considered  as  a  feme  sole,  and  may  dispose  of  it  and  all  the  accruer  upon  it, 
if  she  is  seventeen.     3  Atk.  695.     1  Ves.  ^98.] 

So,  if  a  term  it  created  by  a  woman  seised  in  fee,  for  a  special  purpose, 
viz*  in  trust  for  her  husband  for  life,  and  afterwards  to  the  issue  of  that  roar- 
iriage,  and  for  default  thereof  to  herself  for  the  residue  of  the  term  ;  the  bus- 
band  dies  without  issue,  and  the  wife  takes  a  second  husband ;  he  shall  not 
have  the  term  as  a  term  ingress,  but  it  shall  go  to  attend  the  inheritance  of 
the  wife.     R.  4  Anne,  I  Sal.  154.  2  Ver.  520. 

.  So,  if  a  woman  lessee  settles  the  term  in  A.  in  trust,  &c.  and  afterwards 
marries  him  in  the  reversion  and  dies ;  the  husband  shall  not  have  the  trust. 

Lane,  113. 

Yet,  if  a  term  is  before  marriage  settled,  with  the  assent  of  the  husband,  in 
trustees,  for  the  sole  disposition  of  the  wife  without  her  husband  j  and  the  wife 
permits  the  husband  to  receive  the  rents  during  his  Ufe,  his  executor  shall  not 
account  for  the  profits.     Semb.  2  Ca.  Ch.  1 82. 

.  [If  100/.  per  annum  is  settled  in  trust  for  a  wife's  pin-money,  and  the  hus- 
band notwithstanding  finds  her  in  clothes  and  other  necessaries,  it  is  a  bar 
to  any  demand  for  arrears  of  pin-money  during  such  time.     3  P.  W.  353.J 

So,  if  a  legacy  is  given  to  the  wife,  payment  ought  to  be  made  to  the  hus- 
band ;  for  it  shall  not  be  supposed  to  be  for  the  separate  use  of  the  wife, 
though  she  lives  separately  from  her  husband.  R.  1  Ver.  261,  2.  R.  2 
Ver.  659. 

[*](2  M  10.)  When  the  husband  shall  be  aided  for  the  portion 

of  his  wife. 

So,  if  the  portion  of  the  wife  is  not  paid  before  the  death  of  the  husband, 
where  he  has  settled  a  jointure  for  it,  his  executor  shall  have  it,  though  the 
wife  survives.     R.  Ca.  Ch.  189. 

Though  part  of  the  portion  was  out  upon  mortgage,  which  is  a  chose  in  ac- 
tion, and  survives  to  the  wife  generally.     R.  2  Ver.  502. 

Though  no  agreement  expresses  that  the  husband  shall  have  the  portion. 
2  Ver.  502. 

Though  the  husband  dies  without  issue,  and  the  wife  also  dies  before  the 
portion  is  paid :  for  by  the  settlement  of  a  jointure,  the  husband  is  a  pur- 
chaser of  the  portion.     R.  Eq.  R.  71 . 

[Neither  the  husband,  nor  any  person  standing  in  bis  place,  can  bavc 
the  wife's  fortune  (in  Chancery)  without  making  a  provision.  2  Atk. 
519.] 

[A  wife  must  in  general  be  present  in  court,  to  consent  or  elect  ^  if  abroad, 
persons  may  be  empowered  to  examine- her  separately,  and  to  certify  to  the 
coUrt,  she  and  they  signing  the  examination.     2  Ves.  60.] 
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[But  if  there  be  any  question  as  to  the  validity  of  the  marriage  of  a  ward 
of  the  court  abroad,  the  court  will  not  order  money  out  of  the  bank  to  be 
paid  to  the  husband.     1  Ves.  157.] 

And  if  the  husband  settles  a  jointure*8ui table  to  the  portion  of  his  wif«, 
which  consists  of  choses  in  action,  and  an  estate  of  inheritance,  and  before 
the  securities  are  altered,  and  the  inheritance  settled,  the  husband  dies ;  his 
executor  shall  not  have  those  debts,  or  the  inheritance,  without  a  special 
agreement  for  that  purpose,  though  the  husband  Ipft  not,  otib^rwise,  assets 
for  his  debts.     R.  2  Ver.  68. 

[Yet  if  on  marriage  certain  agreements  are  made  by  way  of  settlement  on 
the  wife,  and  the  husband  dies  without  having  recovered  a  bond  debt  given 
to  the  wife  while  sole,  it  shall  go  to  the  husband's  representative,  he  being 
a  purchaser,  though  the  wife's  fortune  was  of  more  value  than  what  she  was 
to  have  by  the  settlement ;  and  so  nothing  moving  from  the  husband  to  the 
wife.     C.  T.  T^  163.] 

Yet^  if  the  husband  releases  all  demands  or  portions  of  his  wife  for  such 
&  sum,  this  does  not  bar  him  of  an  estate  due  to  his  wife  as  administratrix  to 
her  sister,  who  was  dead  before  the  release.  Ca.  Ch.  253.  Vide  ante, 
(2  B  2.) 

(2  M  IL)  Wbeothe  wife 'shall  be  aided  against  the  act  of  her 

husband. 

If  a  man  agrees  by  articles  to  make  a  marriage  settlement,  chancery  will 
compel  him  to  do  it.     Vide  Post^  (3  Z  1 .) 

If  the  wife  agrees  to  sell  her  inheritance  uppn  consideration  of  having 
part  of  the  money  to  her  own  proper  use,  and  the  money  is  vested  in  trustees 
for  the  benefit  of  the  wife ;  this  money  shall  not  be  subject  to  the  debts  of 
the  husband,  though  the  wife  afterwards  consents  that  it  shall.     R«  2  Ver# 
64,  5. 

So,  if  the  wife,  having  a  jointure,  agrees  ^to  join  with  her  husband  in  a  sale 
of  it  upon  his  bond  to  settle  so  much  other  land  on  her  jointure  ;  the  wife 
as  to  this  bond  shall  be  preferred  to  other  creditors.     R.  2  Ver.  220. 

[*]But,  if  the  bond  is  to  settle  other  lands  upon  the  wife  for  life,  and 
afterwards  upon  the  children,  where  the  husband  by  a  prior  settlement 
might  have  barred  his  issue  ;  the  children  shall  not  be  preferred  to  otbet 
creditors.     R.  2  Ver.  221. 

[If  a  woman  before  marriage  conveys  her  estate  to  trustees,  to  pay  her 
the  profits  during  life,  and  after  her  death  as  she  should  by  will  appoint,  (or 
for  want  of  it  to  her  right  heirs,)  and  she  marries,  and  her  husband  mort^ 
gages,  and  they  both  levy  fine  of  the  premises,  declaring  the  uses  to  be  for 
securing  principal  and  interest ;  this  shall  bind  the  wife,  though  she  insists 
in  her  answer  that  it  was  by  duress  and  fraud,  unless  it  is  otherwise  proved. 
C.  T.T.  41.] 

[If  by  articles  previous  to  the  marriage  of  A.  and  B#,  the  father  of  B, 
covenants  to  pay  A.  1000/.,  and  that  his  executors  should  pay  him  500/, 
more  as  the  residue  of  B.'s  marriage  portion;  and  A.  covenants  to  secure 
by  specialty  1000/.  to  B.  if  she  survives;  and  after  the  father's  death.  A, 
being  indebted,  assigns  the  500/.  to  C.  and  then  becomes  bankrupt ;  C, 
shall  have  it.     3  Atk.  403.1 

[If  the  husband  mortgages  the  estate  of  the  wife,  reserving  to  them  the 
equity  of  redemption ;  the   personal  estate  of  the  husband  shall  be  first  ap- 
plied.    2  Ver.  604.     After  other  debts  paid.     2  Ver.  689.] 
^  ^  [*5501 
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So^  ii  a  man  agrees  upon  his  marriage,  that  his  wife  shall  disp<M5e  of  goods 
or  money  by  her  will,  a  disposal  by  writiac  in  the  nature  of  a  will  shall  be 
good.  Cro.Car.  219.  376,  Vide  post,  (2  M  1 4.)  Vide  Baron  and  Feme, 
(P3.) 

And  if  it  Is  found,  that  she  made  a  will,  the  verdict  shall  be  good,  though 
strictly  it  is  not  a  will.     R.  Cro.  Car.  219. 

So,  if  the  wife  makes  a  disposition,  according  to  the  power  given  by  her 
husband,  it  shall  be  good,  though  the  agreement  or  bond  entered  into  by  the 
husband  is  cancelled  by  the  wife  during  the  coverture.     1  Ch.  R.  11 8. 

So,  a  disposition  by  the  wife  (who  has  an  article  of  her  husband  for  the 
management  of  her  own  estate)  of  money  acquired  by  her  own  industry,  al- 
lowing to  the  husband  a  reasonable  maintenance,  shall  be  good.  R.  Cb« 
R.  57. 

If  interest  money,  saved  out  of  the  separate  estate  of  the  wife  dum  sola, 
is  put  out  at  interest,  and  a  bond  given  for  it  to  the  husband,  who  declares  bj 
parol,  that  it  shall  go  for  her  separate  benefit ;  the  wife  shall  have  the  dis- 
posal of  it.  R.  2  Ver.  748.  {  Vide  Methodist  Episcopal  Church  v.  Jaques, 
)  Johns.  Ch.  Rep.  450.  \ 

[If  a  husband  deserts  his  ivife  and  children,  and  her  relations  lend  her 
stock  wherewith  she  trades  and  makes  a  profit,  and  lends  money  on  bond  and 
pote,  which  the  borrowers  make  payable  to  the  husband ;  all  shall  be  con* 
sidered  as  her  separate  property,  and  if  the  husband  seizes  her  effects,  the 
court  will  order  them  to  be  restored  in  specie,  or,  if  disposed  of,  to  pay 
the  value,  and  the  bond  and  note  to  be  paid  to  her  separate  use.  1  Atk.  278.  J 

[Agreement  on  marriage  to  settle  stock  and  other  property  of  the  wife  to 
her  use  ;  husband  having  by  fraud  made  her  transfer  the  stock  to  him,  was 
decreed  to  transfer  the  stock,  and  assign  the  rest  under  the  direction  of  the 
master,  to  trustees  for  her  use,  who  were  to  receive  the  dividends  due,  and 
to  become  due,  till  such  transfer  and  assignment.     1  Ves.  21.1 

[If  a  wife  permits  her  husband  to  receive  the  proceeds  of  her  separate 
^*]estate,  it  shall /^rima/acie  be  taken  that  she  gave  them  to  him,  and  she 
shall  not  be  permitted  to  recover  them,  cither  from  him  or  his  representa- 
tives. 2  P.  Wnjs.  82.]  {  Vide  Methodist  Episcopal  Church  i?,  Juques,  1 
Johns.  Ch*  Rep.  450.  | 

[And  this  presumption  will  be  more  strong  in  proportion  to  thp  length  of 
time  she  permits  the  receipt,  and  to  the  opportunities  she  might  have  of 
fi^omplaining  to  or  communicating  with  her  trustees.] 

[Thus  where  a  wife  permitted  her  husband  to  receive  the  proceeds  of 
her  separate  estate  frooj  her  marriage  till  her  husband's  death,  which  wa« 
about  ten  years,  and  then  claimed  them  from  his  representatives  5  flie  court 
Ijeld,  the  claim  could  not  be  supported.     2  P.  Wms.  82.  P.  C.] 

[Where  the  husband  is  compellable  to  allow  his  wife  a  separate  mainle- 
pance,  that  separate  mainten:>nce  cannot  be  claimed,  so  Ipng  as  he  maintains 
her,  and  she  acquiesces  in  that  maintenance.     R.  2  P.  Wms,  82.] 

[So,  where  the  husband  is  compellable  to  allow  his  wife  a  separate  pro- 
vision  for  clothes,  that  provision  cannot  be  claimed  so  long  as  she  lets  him 
find  her  clothes.     D.  2  P.  Wms.  84.] 

[And  a  claim  for  such  maintenance  or  provision  cannot  bo  supportedv 
though  the  hu^^band  maintains  his  wife  or  finds  her  clothes  out  of  the  pro- 
ceeds of  her  separate  estate  which  she  permils  him  to  receive.  R.  2  P. 
Wms.  82.] 

[Or,  though  the  husband  is  the  only  pereon  of  whom  the  wife  can  dc- 
mand  such  maintenance  or  provisipn.     p,  2  P.  YVms.  81.] 
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(2  M  12.).  Provision  for  a  wife. — How  expounded. 

IIow  a  provision  for  the  dower  of  a  wife  shall  be  assisted  by  a  court  of  equi- 
'ty,  vide  post,  (3  E  1,  2.) 

Whea  a  provisioQ  by  marriage  articles  shall  be  enforced,  vide  post,  (3  Z 
1,  &c.) 

If  a  man  by  his  will  devises  lands  to  trustees,  to  pay  a  third  part  of  the 
profits  to  his  wife,  till  his  son  attains  the  age  of  twenty-one  years,  and  the 
other  two-thirds  for  his  debts ;  though  the  son  and  wife  die  (the  son  under 
that  age),  the  third  part  shall  be  paid  to  the  executor  or  administrator  of  the 
wife,  till  such  time  as  the  son  would  have  attained  the  age  of  twenty-one 
years.     R.  2  Ver.  65. 

If  the  husband  purchases  a  patent  of  a  chace  to  himself  and  his  wife,  and 

B.  dies  indebted,  the  wife  shall  have  the  benefit  of  it  for  her  life  ;  for  she 
cannot  be  a  trustee  for  her  husband,  and  therefore  it  shall  be  intended  for 
her  benefit,  though  B.  shall  be  a  trustee  for  the  executor.     R.  2  Ver.  67. 

So,  if  the  husband  takes  a  mortgage,  bond,  &c.  in  the  names  of  himself 
and  his  wife  ;  they  shall  go  to  the  wife  if  she  survives,  and  there  are  assets 
sufficient  for  his  debts.     R.  2  Ver.  683. 

[If  A.  devises  2000/.  stock  to  B.  by  her  maiden  name,  not  knowing  her 
to  be  married,  and  the  husband  and  wife  agree  to  settle  this  2000/.  in  trus- 
tees, in  trust  for  the  husband  and  wife,  and  the  survivor,  and  transfer  to 
trustees,  and  a  declaration  of  trust  is  prepared  and  sent  to  husband,  who  ob- 
jects to  it  as  not  according  to  the  agreement,  and  directs  another  according 
to  it,  which  is  drawn,  but  before  executed  husband  dies,  and  wife  adminis- 
ters ;  she  shall  have  the  2000/.  in  her  own  right,  and  not  as  administratrix. 

C.  T.  T.  171.] 

[If  a  husband  yoluntarily  after  marriage  allows  his  wife  the  profit  of 
[*jbuttcr,  poultry,  and  the  like,  out  of  which  she  saves  100/.,  which  he  bor- 
rows, and  dies;  the  court  will  allow  this  as  a  debt,  and  she  shall  come  in 
as  a  creditor  for  100/.,  especially  if  there  is  no  defect  of  assets. '  3  P.  W. 
334.] 

[Or,  if  he  allowed  her  two  guineas  on  the  renewal  of  every  lease.  3  P. 
W.  339.1 

[If  husband  does  not  pay  his  wife  her  full  pin-money,  and  on  her  com- 
plaining thereof,  tells  her  she  shall  have  it  last,  and  dies ;  she  shall  be 
Jet  in  to  have  the  arrears  of  her  pin-money.     1  Atk*  269.] 

\\i  A.  before  marriage  conveys  laud  to  trustees,  to  secure  100/.  to  his  wife 
for  her  separate  use,  and  after  many  years,  on  disputes,  she  leaves  him  and 
ffoes  abroad,  but  without  suspicion  of  incontinency,  and  is  excommuicated 
tor  non-appearance  to  a  suit  for  restitution  of  conjugal  rights,  instituted  af- 
ter ejectment  brought  by  the  trustees  for  arrears  of  annuity  ;  the  court  will 
not  relieve  against  payment  of  it,  though  the  husbaqd  otifers  to  receive  her, 
and  she  will  not  return ;  especially  if  A.  has  paid  her  some  part  of  the  an- 
nuity since  her  elopement.     1  Atk.  272.] 

[If  husband,  by  articles  previous  to  a  second  marriage,  agrees  that  one- 
third  of  his  estate  shall  after  his  death  go  to  his  wife,  and  one-third  to  his 
children  by  that  and  the  former  marriage,  and  afterwards  transfers  stock  to 
his  wife  for  her  own  use,  and  makes,  his  will,  directing  that  after  his  mar- 
riage contract  fulfilled,  his  effects  should  be  divided  between  his  wife  and 
two  daughters ;  the  transfer  of  stock  shall  not  alFect  the  gross  estate  of  tes- 
tator, the  whole  of  which  was  to  be  divided  in  such  proportions  by  the  mar- 
riage articles,  which  he  could  not  alter,*  vet  it  is  good  against  the  testator, 
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and  shall  be  answered  against  his  testamentary  share ;  for  gifts  between 
husband  and  wife  will  be  supported  in  equity,  though  the  law  does  not  allow 
the  property  to  pass,     1  Atic.  270.] 

[If  father  and  son  are  parties  to  marriage  contract,  and  there  is  a  defi- 
ciency in  the  lands  settled  for  jointure,  the  wife  has  alien  on  the  estates 
both  of  father  and  son.     1  Atk.  440.] 

[If  by  articles  previous  to  marriage  it  is  agreed,  that  every  thing  which 
should  come  to  the  wife  should  go  to  them  for  their  lives,  and  after  the 
death  of  survivor  to  the  heirs  of  &e  body  of  the  wife  by  the  husband  begot- 
ten ;  the  money  vests  in  her  only,  and  not  in  him.     3  Atk.  473.] 

[If  A.  having  an  annuity  for  life  of  50L  issuing  out  of  lands,  marries  B., 
and  on  separating,  B.  covenants  to  allow  14/.  per  ann.  out  of  his  own  estate, 
and  24/.  out  of  the  annuity,  and  12/.  for  his  daughter  by  A.  and  then  B.  as- 
signs all  his  estate  (including  the  annuity)  to  C.  a  creditor  since  the  deed  of 
separation  ;  the  trusts  shall  be  decreed  as  against  B.,  and  on  A.'s  paying  C. 
the  remainder  of  his  debt,  he  shall  assign  the  annuity  to  the  trustee  in  the 
deed  of  separation.     2  Atk.  51 1.1 

Qlf  A«  an  infant,  entitled  to  a  leasehold,  and  to  500/.  residue  of  her  fii- 
ther's  estate,  marries  B«  who  by  deed  after  marriage  agrees  with  the  father's 
executors  that  the  500/.  shall  be  settled  to  A.'s  separate  use  for  life,  and 
then  to  the  issue  of  the  marriage,  with  power  to  trustees  to  lend  the  money 
to  B.  which  they  do,  and  B.  becomes  bankrupt ;  the  trustee  shall  come  in 
as  creditor  for  the  money  paid  after  execution  of  the  deed.     2  Atk.  519. 

[If  a  husband  obliged  to  do  a  particular  thing  for  his  wife's  benefit,  [*]doe8 
a  thing  equally  beneficial,  it  shall  be  presumed  a  satisfaction :  as,  long  an- 
nuities are  settled  to  husband  for  life,  wife  for  life,  then  all  the  children 
equally,  with  proviso  that  husband,  wife,  and  trustees,  may  sell  them  abso- 
lutely ;  husband  alone  sells,  and  afterwards  settles  stock  of  greater  value  to 
himself  for  life,  wife  for  life,  eldest  son  for  life,  his  wife  for  life,  and  to  the 
children  :  this  is  a  satisfaction  for  the  long  annuities.     2  Atk.  632.] 

[If  husband  receives  a  considerable  fortune  by  his  wife,  and  never  makes 
provision  for  her,  and  '500/.  is  left  her,  for  which  she  brings  bill,  and  it  is 
referred  to  the  master  to  receive  proposals  from  him  for  a  proVision,  which 
he  never  lays  before  the  master,  and  the  executor  by  order  pays  the  money, 
which  is  laid  out  in  stock  for  the  benefit  of  husband  and  wife,  subject  to 
further  directions,  and  husband  dies,  the  principal  and  dividends  shall  be 
paid  to  the  wife  ;  had  this  been  the  whole  fortune,  the  husband  should  have 
had  the  dividends.     3  Atk.  20.] 

[If  husband  has  received  great  part  of  wife's  fortune,  and  will  not  make 
settlement,  the  court  will  prevent  bis  receiving  tlie  residue,  and  even  (h^ 
interest  which  shall  accumulate  for  her  benefit,  unless  he  is  starving.     Ibid.] 

[If  an  estate  is  given  to  a  husband  for  the  Uvelihood  of  his  wife,  he  shall 
be  considered  as  trustee  for  her  separate  use.     3  Atk.  399.] 

[If  A.  on  his  marriage  with  B.  settles  an  estate,  which  he  has  no  right  to 
settle,  on  her  in  jointure,  and  A.  also  covenants  to  leave  her  a  house  worth 
3000/.,  or  that  his  heirs,  executors,  &c.  should  pay  her  interest  of  3000/., 
and  there  is  also  a  term  for  paying  her  150/.  per  annum  on  failure  of  per- 
formance, and  her  portion  is  applied  to  discharge  incumbrances  which  are 
assigned  to  her  :  after  A.'s  death,  and  not  leaving  the  house,  C.  the  rever- 
sioner, on  confirming  B.'s  jointure  and  the  covenant,  shall  have  the  incum- 
brances assigned  to  him,  and  be  indemnified  out  of  the  personal  estate 
against  the  1 50/.  per  annum.     1  Yes.  30.1 

[As  in  the  case  of  pin-money,  so  if  a  wife  suffers  her  husband  (one  of  the 
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trastees)  to  receive  the  rents  of  her  separate  estate,  she  can  come  in  as  a 
creditor  only  for  one  year's  arrears.     2  Ves.  1.] 

[If  hushand,  on  receipt  of  bis  wife's  separate  estate,  buys  jewels,  and  gives 
them  to  her,  it  is  like  payii^  her  the  money  of  her  separate  estate,  and  she 
may  retain  them,  though  not  as  paraphernalia.     Ibid.] 

[If  a  man  has  power  to  make  a  jointure  of  a  cleat  yearly  value,  the  value, 
is  to  be  computed  at  the  time  the  jointure  is  made,  and  not  during  the  con- 
tinuance.    2  Ves.  499.] 

[Clear  yearly  value  means  clear  of  taxes  borne  by  tenants,  according  to 
the  usage  of  the  country  where  the  lands  lie,  but  subject  to  land  tax,  and 
those  borne  by  landlords.     Ibid.] 

(2  M  13.)  When  barred. 

But  if  the  husband  secures  300/.  for  his  wife,  if  she  survives  him,  by  bond 
and  judgment,  and  afterwards  the  husband  and  wife  join  in  a  fine  of  the 
lands  of  the  husband  and  cancel  the  bond,  and  the  purchaser  reserves  200/* 
to  secure  himself  against  an  annuity  charged  upon  the  estate,  and  gives  a 
mortgage  to  a  creditor  of  the  husband  to  pav  him  the  300/.  after  the  annuity 
ceases ;  the  wife,  though  she  survives,  shall  be  barred  of  the  300/.  against 
the  purchaser  and  the  mortgagee.     R.  Eq.  R.  19. 

[*](2  M 14.)  Disposition  by  a  wife. 

If  there  is  a  provision  that  the  wife  by  her  will  shall  dispose  ;  a  writing, 
in  the  nature  of  a  will,  is  sufficient  to  dispose,  though  she  cannot  make  a 
will.    Cro.  Car.  219.  376.    Vide  ante,  (2  M  1 1.) 

('If  feme  covert  has  a  power  to  dispose  by  writing  purporting  to  be  a 
1,  yet  proving  it  in  the  spiritual  court  will  not  give  it  t'he  authority  of  a 
will,  it  is  only  ah  instrument  or  appointment  in  pursuance  of  a  power,  and 
before  it  is  proved  in  the  commons  as  a  testamentary  conveyance,  the  hus- 
band should  be  examined  as  to  his  consent.     2  Atk.  48.] 

So,  if  she  has  a  power  to  dispose  in  the  lifetime  of  her  husband,  though  it 
is  not  said,  that  she  may  do  it  by  such  writing.     2  Ver.  329. 

If  she  has  power  to  dispose  by  writing  under  her  hand  and  seal,  a  dispo- 
sition by  will  signed  and  sealed  by  her  shall  be  good.     R.  Cro.  Car.  376. 

[\(  there  is  a  power  to  husband  and  wife,  and  the  survivor,  over  a  rever^ 
sionary  interest  after  their  deaths,  by  writing  under  hand  and  seal  before 
two  witnesses,  and  husband  dies,  wife  marries  again,  and  during  coverture 
appoints  by  will  so  executed,  it  is  good.     1  Ves.  1 56.1 

If  upon  marriage  a  power  is  reserved  to  the  wife  to  dispose  of  her  personal 
estate,  she  may  also  dispose  of  all  the  profits  thereof.     3  Ver.  535. 

So,  all  her  personal  estate  shall  be  presumed  to  be  the  produce  of  her 
separate  estatCt  if  it  does  not  appear  to  have  conde  to  her  by  other  means. 
R.  2  Ver.  535. 

So,  if  after  marriage  the  husband  gives  a  note,  that  his  wife  shall  have 
such  money  at  her  disposal  ;  the  principal  and  interest  shall  be  her  sepa- 
rate estate.     2  Ver.  659. 

[A  mere  voluntary  promise  from  a  husband  to  a  wife,  and  executor  only, 
is  never  established  by  this  court,  therefore  if  husband  ^ves  a  note  or  cer- 
tificate to  his  wife,  declaring  she  may  dispose  of '200/.  as  she  thinks  proper, 
she  cannot  dispose  of  them  after  bis  death  by  will.     3  Atk.  399.] 

[[If  money  is  settled  to  be  laid  out  in  lands,  and  a  term  created  to  raise 
4000/.  to  be  paid  according  to  the  wife's  appointment,  and  there  happens  a 
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loss  on  the  funds  in  which  the  money  is  vested,  it  falls  on  the  residue,  and 
no  part  of  it  on  the  4000/.     1  Vcs.  135."| 

[ff  on  marriage  an  estate  is  settled  in  trustees,  to  receive  rents  and  profits 
for  wife's  separate  use,  and  as  she  shall  direct,  and  she  sells  it  without  tms- 
tees'  knowledge,  and  husband  covenants  that  it  is  free  from  incumbrances, 
and  there  is  no  proof  of  husband's  using  influence,  though  he  received  the 
money,  the  purchase  is  good;  but  the  purchaser  must  rely  on  husband's 
covenant  solely  against  incumbrances.     1  Ves.  517.3 

[Feme  covert  can  dispose  of  her  real  estate  only  by  fine,  or  by  having 
conveyed  to  trustees  before  marriage,  in  trust,  for  such  person  as  she  shall 
appoint,  or  by  way  of  power  over  an  use,  as  if  she  conveys  to  use  of  her- 
self for  life,  remainder  id  use  of  such  person  as  she  shall  appoint ;  but  not  by 
bare  agreement  with  the  husband,  though  that  may  bar  tenancy  by  the  cur- 
tesy, unless  the  agreement  be  such,  that  she  may  aflerwards  apply  to  equity 
to  compel  the  husband  to  carry  it  [*]into  execution,  and  then  qu.  Whether 
her  heir  at  law  is  bound  ?  2  Ves,  1 90.] 

[If  a  father  creates  a  trust  of  real  estate,  the  rents  to  be  paid  to  his  dau^- 
ters,  sole  or  covert,  for  their  separate  use,  to  their  own  hands,  or  as  they  ap- 
point, and  they  join  in  bond  with  their  husbands ;  the  trustees  shall  pay  the 
rents  to  the  obligees.     2  Atk.  68.3 

[If  feme  covert,  having  separate  estate,  doth  with  her  husband  and  her 
trustee  call  it  in,  discharge  the  trustee,  and  it  is  placed  out  in  the  husband's 
name,  and  interest  is  received  by  him,  and  on  his  death  she  manages  it  as 
his  executrix ;  she  is  barred  from  claiming  it  as  her  separate  estate.  2  Ves. 
663.] 

[It  is  not  determined  that  a  wife  may  not  dispose  of  her  separate  property 
without  the  intervention  of  trustees,  or  to  her  husband  without  trustees,  or 
her  judicial  consent  in  court.     Ibid.] 

EShe  may  do  it  by  act  in  pais^  where  no  menace  or  imposition.     Ibid.} 
She  may  pledge  it  as  a  security  of  husband's  debt,   and  then  husband 
shall  exonerate.     Ibid.] 

(2  M  15.)  When  the  husband  is  in  exile. 

So,  the  wife,  where  the  husband  is  in  exile,  may  act  in  all  respects  as  a 
feme  sole :  and  therefore  may  make  a  will,  and  dispose  of  her  land,  though 
by  the  st.  34  H.  8.  a  devise  of  a  feme  covert  is  void.  Eq.  Abr.  171.  2 
Ver.  1 04.    {  Vide  Wright  v.  Wright's  Ex'rs.  2  Des.  244. 

So  if  the  husband  be  convicted  of  felony,  and  sentenced  to  imprisonment 
for  hfe.     Troop  v.  Wood,  4  Johns.  Ch.  Rep.  228.  \ 

(2  M  16.)  When  the  covenant  of  an  husband  and  wife  shaDbe 

enforced,  though  void. 

If  the  husband  gives  a  bond  or  covenant  to  his  intended  wife,  to  make  a 
settlement  upon  her,  though  the  bond  is  arvoided  by  the  marriage,  it  shail  be 
evidence  of  an  agreement,  and  the  husband  shall  be  compelled  to  make  a 
settlement.     R.  2  P.  W.  243. 

So,  if  the  wife  covenants,  being  an  infant,  to  settle  her  estate,  she  sball 
be  compelled  to  do  it,  if  the  husband  makes  a  suitable  settlement.  2  P. 
W.  244. 
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(2  N)  CHARITABLE  USES. 

(2  N  1.)  ReUef  by  original  biU, 

Chancery  will  relieve  by  original  bill  upon  a  gift  to  charitable  utefl 
within  the  st.  43  EL  4.  R.  Ca.  Ch.  135.  267.  Dub.  Ca.  Cb.  158.  Vide 
ante,  (Y  6.) 

[The  court  will  not  make  a  decree  for  establishing  a  charity^  which  if 
properly  regulated  by  charter  from  the  crown.     1  Vee.  72.] 

[A  school  founded  by  charter  must  be  regulated  according  to  the  charter, 
not  in  this  court,  as  where  no  charter.     2  Yes.  337.] 

(^The  statutes  of  a  private  foundation  under  a  charter  are  not  executed  in 
this  court.  Ibid.] 

[The  Jurisdiction  of  this  court  does  not  extend  to  charity  schools  wher€ 
local  visitors  are  appointed ;  if  it  is  a  private  visitor,  he  and  his  heirs  have  a 
right.     3Atk.  108.  J 

(^If  there  is  a  public  endowment  by  the  crown,  then  a  commission  may 
issue  from  this  court  to  inspect  the  chanty,  and  the  application  [*]ofthe 
money  ;  but  if  by  letters  patent,  or  act  of  parliament,  a  local  visitor  is  ap- 
pointed, this  court  cannot  interpose.     Ibid.] 

[Where  the  governors  of  an  hospital  are  visitors  also,  they  are  accounta- 
ble to  this  court  qitoad  the  estates,  but  not  quoiid  the  government  of  th^ 
house.     3  Atk.  1 G4.] 

[If  trustees  have  a  discretionary  power  to  repair  road  A.  till  it  is  good,  and 
then  road  B.,  the  court  will  not  interpose,  unless  they  act  corruptly,  yet 
will  not  dismiss  the  information.     2  Ves.  551.]  * 

What  are  charitable  uses,  and  how  regulated  by  commissioners,  vide  UseS} 
(Nl,&c.) 

So,  by  &  bill  by  the  attorney-general  by  way  of  information,  it  will  settle 
or  direct  tlie  disposition  of  a  real  or  personal  estate  to  charitable  uses.  Ca. 
Pari.  22.     Ch.  R.  259.     Though  the  king  is  patron.  Skin.  645. 

And  oblige  trustees  to  act  or  assign  their  trust.  Ca.  Pari.  22.  Vide  post, 
(4  W.  6.)  • 

[On  an  information  by  the  attorney-general,  the  court  will  give  propec 
directions  as  to  the  charity,  without  regard  to  the  impropriety  of  the  pray- 
er of  the  information.     1  Atk.  355.     2  Ve^.  425.] 

[Where  there  is  no  charter,  the  information  shall  not  be  dismissed,  be- 
cause the  relief  prayed  is  improper ;  but  there  shall  be  a  decree  for  the  es- 
tablishment :  otherwise,  if  there  is  a  charter.     2  Ves.  327.] 

[Any  person,  though  the  most  remote,  in  the  contemplation  of  a  charity, 
may  be  a  relator.     2  Atk.  328.] 

And  a  charitable  use,  as  well  as  a  purchaser,  shall  be  relieved  against  a 

voluntary  conveyance. 

So,  against  a  lessee,  who  made  originaffy  a  mortgage,  but  afterwards^ia- 
cbarged  and  assigned  it  for  securing  a  purchaser  of  other  tenements  in  the 
lease  from  mesne  incumbrances.     R.  1  Ch.  R.  20,  21. 
•  And  to  such  a  bill  all  the  terre-tenants  need  not  be  parties.     R.  1  SaU 

•       •  •     ¥    •It  'D 

So,  fl  decree  by  the  commissioners  may  be  confirmed  by  original  bill.    «• 

Ca.  Ch.  193.  . 

[Notwithstanding  a  decree  under  a  commission  of  chantable  uses,  ttie 
court  may  permit  a  suit  here,  in  which  neither  side  is  bound  by  what  appear- 
ed before  the  commissioners,  but  may  set  forth  new  matter.     2  Atk.  651.] 
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So,  if  one  terre-tenant  is  charged  with  a  charitable  use,  he  may  make  all 
the  others  contributory.     1  Sal.  163.     1  Ch.  R.  92. 

But,  if  the  gift  is  not  for  a  charity  within  the  st.  43  Eliz.  the  bill  shall  not 
be  in  the  name  of  the  attorney  general.     2  Yer.  387.  .  ^ 

[Augmentations  ofvicarages  are  charities,  and  therefore  an  information 
in  the  name  of  attorney-general,  may  be  brought  to  establish  a  curate's  right 
to  a  perpetual  curacy  augmented.     2  Ves.  425.3 

[So,  if  there  is  an  appeal  from  a  decree  of  the  commissioners,  it  may  be 
heard  as  well  by  tbe  Master  of  the  Rolls  as  by  the  Chancellor.  Dub.  Pr. 
Ch*  111.1 

(2  N  2.)  Though  the  gift  be  yoid  by  law. 

And  a  gift  to  charitable  uses  shall  be  decreed,  though  it  is  void  ih  law; 
as,  a  devise  of  tithes  impropriate  to  the  curate  of  such  a  parish,  and  after- 
wards to  all  those  who  shall  have  the  cure  there  ;  though  the  {;*]curateis 
Aot  a  corporation  it  is  good,  and  the  heir  of  the  devisor  shall  be  seised  in 
trust  for  him.     R.  2  Vent.  349.     Vide  in  Uses,  (Nil.) 

So,  a  devise  of  10/.  per  ann.  quamdiu  a  sermon  shall  be  at  A.  shall  be 
decreed,  though  it  is  not  said  to  whom  it  shall  be  paid,  and  though  no  ser- 
mon was  there  5  for  the  words  are  tantamount  to  may  be,  &c.  R.  2  Ca. 

Cb.  18.  r        .  • 

So,  if  a  rectory  impropriate  is  devised  for  the  maintenance  of  a  mmister, 
without  saj'ing  to  whom,  it  shall  be  decreed  to  a  clerk  to  be  instituted  by 
fte  ordinary.     R.  2  Ca.  Ch.  1 9.  31 . 

If  a  copyhold  is  devised,  and  there  is  no  surrender  to  the  use  of  the  will^ 
it.shall  pass.  Ca.  Ch.  R.  75.  Vide  Eq.  R.  5,6.  Vide  Pr.  Ch.  27K 
Vide  Uses,  (N  11.) 

[If  copyhold  not  surrendered  is  devised  to  a  charitable  use  by  a  will  with- 
out witnesses,  it  is  good  as  a  direction  to  the  heir  at  law  to  surrender,  copy* 
holds  not  being  within  the  statute  of  frauds ;  it  is  also  good  as  an  appoint- 
ment under  43  Eliz.  c.  4.  and  a  surrender  is  not  wanted,  as  a  devise  of  lands 
.  entailed  is  good  without  a  recovery.     1  Ves.  225.] 

If  a  devise  or  settlement  to  a  charitable  use,  is  made  by  tenant  in  tail 
without  fine  or  recovery  •>  it  shall  be  good  against  his  issue  and  him  in  the 
remainder.     R.  Pr.  Ch.  16. 

So,  a  gift  to  charitable  uses,  shall  be  decreed,  though  made  before  the  ?f. 
43  E^  4.  and  then  void  in  law ;  for  that  statute  hath  a  retrospect.  R.  Ca. 
Ch.  195. 

But  chancery  wiR  not  aid  a  charitable  use,  where  the  will  is  void  for  want 
of  three  witnesses',  &c.  according  to  the  st.  29  Car.  2.  Eq.  R.  5.  Pr.  Ch. 
272*  390. 

(2  N  3.)  Where  the  land,  &c.  given  fe  improvedr 

So,  if  lands  are  given  to  charitable  uses,  and  afterwards  by  improvctnenfr 
.  &c.  they  are  of  greater  va4ue,  chancery  will  make  application  of  the  ina^ 
provement  to  the  same  uses.     Vide  2  Ca.  Ch.  53.  Pr.  Ch.  225. 

If  a  dervise  is  of  10/.  per  ann.  quamdiu  a  sermon  shall  be  at  A.,  and  bo 
sermon  was  for  many  years  there,  the  aitears  shall  be  applied  for  the  pur- 
chase of  other  land  for  the  increase  of  the  salary**  2  Ca.  Ch.  18» 

If  a  roan  say,  that  having  determined  his  manor  for  charitable  uses,  he  de- 
vises it,,  which  was  of  tlie  rent  «f  240/.  per  ann.  to  trustees,  upon  trust  to 
pay  such  sums  annually,  which  amount  to  1 20/.  per  ann,  to  such  charities  j 
the  surplus  also  &hall  be  decreed  to  charitable  uses.    R.  Ca.  Pari.  23. 
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So,  if  lands  given  to  charitable  uses  are  in  lease  and  improved,  the  lessees 
shall  be  decreed  to  make  an  increase  of  the  rent ;  Tor  they  ought  not  to 
gain,  if  they  do  not  lose,  by  the  charity.     R.  Ca.  Ch.  195. 

So,  if  lands  then  in  lease  for  70/.  per  ann.  are  purchased  by  a  corporation, 
but  the  greater  part  of  the  purchase-money  given  by  the  charity  of  private 
persons,  and  afterwards  the  lands  are  improved  to  a  greater  value ;  though 
70/.  per  ann.  only  was  allotted  for  charities,  and  the  surplus  always  applied 
to  the  use  of  the  corporation,  yet  the  surplus  shall  go  for  the  augmentation 
of  the  same  charities.  Cont.  in  Chancery,  but  reversed  in  Pariiament,  8 
Ver.  397.  - 

[*](2  N  4.)  How  charitable  uses  shall  be  decreed. — ^According 

to  the  intent  of  the  donor. 

Chancery  will  decree  the  charity  generally  as  near  as  can  be  to  the  in- 
tent of  the  donor :  and  therefore,  if  the  gift  is  of  money  to  the  parish  of  B- 
generally,  it  shall  be  decreed  to  the  poor.  R.  Ca.  Ch.  135.  Vide  Uses, 
(N  22.) 

If  the  gift  is  for  the  poor  within  the  precincts  of  the  city  of  R.,  if  other 
parishes  are  afterwards  admitted  within  the  precincts  of  the  city,  the  poor 
of  the  parishes  admitted  shall  have  a  proportion  of  the  charity.  R.  C%»  R« 
194. 

[If  money  is  left  to  a  ward  according  to  Mr. his  will,  the  court  will 

(the  attorney-general  being  a  party)  decree  it  to  be  disposed  of  as  the  alder- 
man and  principal  inhabitants  think  Boost  beneficial  for  the  ward.  2 
Atk.  239.] 

If  land  is  vested  in  trustees  for  a  chapel  for  the  use  of  the  inhabitants  of 
W.,  the  minister  shall  be  chosen  by  the  inhabitants,  not  by  the  trustees* 
2  Ver.  387. 

So,  if  the  lord  of  a  manor  vests  part  of  the  waste  in  trustees  foi*  a  school 
for  the  parish,  which  is  erected  by  contribution  of  die  inhabitants.  Dubt 
2  Ver.  387. 

[If  A.  leaves  money  by  will,  to  be  distributed  in  charities  therein  describ- 
ed at  the  discretion  of  his  three  executors,  and  one  dies  before  filing  infor- 
mation ;  the  power  of  nominating  the  persons  to  partake  of  the  charity  is 
continued  to  the  survivors,  for  it  is  an  authority  coupled  with  an  interest.  1 
Atk.  356.] 

[But  it  is  so  far  a  trust  that  the  court  may  interpose,  having  a  more  ex- 
tensive jurisdiction  in  charities  than  in  other  cases.     Ibid.^ 

[The  executors  cannot  in  such  case  divide  the  charity  into  thirds,  and 
each  nominate  to  a  third  absolutely,  for  a  determination  of  every  object  is 
left  to  all  three.     Ibid.] 

[If  A.  has  power  to  nominate  a  master  of  a  school  in  sixty  days  after 
avoidance,  on  default  the  dean  and  chapter  in  thirty  days,  on  default  the 
bishop;  A.  nominates  B.,  who  is  not  qualified,  not  being  a  priest ;  bishop 
gives  notice  of  lapse  to  dean  and  chapter,  who  do  not  nominate  ;  bishop 
nominates  C,  who  resigns  into  the  hands  of  A.  who  again  appoints  B.,  now  a 
priest :  this  shall  be  a  good  nomination,  though  C.  had  not  taken  the  oaths. 
1  Vcs.  80.] 

[If  it  is  quite  uncertain  whether  the  donor  intended  that  the  capital  sum 
should  be  disposed  of,  or  only  the  interest  and  produce  of  it,  the  court  will 
not  confine  it  to  the  interest  and  produce.     2  Atk.  328.] 


^3  CHANCERY. 

[Where  a  legacy  is  given  to  a  charity,  interest  shall  be  paid  from  testator^e 
death.     1  Atk.  356.] 

[The  owner  of  land  charged  with  annuity  for  payment  of  a  schoolmaster 
is  not  excused  from  the  payment  when  there  is  no  schoolmaster,  though  it 


^^  be  paid  him  yearly  for  teaching  three  boys,^^  it  shall  be  paid  to  the  school- 
master for  ever.     1  Atk.  436  .j 

[* jflf  a  college,  having  particular  powers  aS  to  a  school,  appoints  one  of 
their  lellows  master,  and  another  fellow  usher,  (which  had  never  been  done 
before),  with  an  yearly  salary,  and  the  usher  never  attends,  nor  receives  the 
salary,  but  the  master  receives  it,  and  there  are  but  very  few  boys ;  the 
court  will  order  the  master  to  refund  the  usher's  salary  to  the  charity, 
though  he  says  he  thinks  himself  liable  to  account  to  the  usher  for  it,  uid  also 
that  he  has  spent  it«     i  Ves.  505.] 

[If  a  man  devises  his  real  and  personal  estate  Jto  trustees,  to  pay  certain 
annuities  and  legacies,  and  then  in  trust  as  to  the  surplus  for  those  persona 
that  are  commonly  called  dissenting  ministers,  particularly  35/.  per  annum 
to  him  at  B.,  the  like  to  him  at  W.,  the  like  to  him  at  D.,  it  shall  be  de- 
Creed  thenv     3  P.  W.  344.     2  Atk.  148.] 

[if  A.  gives  to  Bf,  minister  of  the  baptists  at  M.,  50/.,  and  then  gives 
lands  to  C.  in  fee,  chargeable  with  an  annuity  to  the  baptist  minister  at  M., 
Or  elsewhere,  in  the  parish  of  H.,  with  power  to  distrain,  it  is  a  good  charity, 
and  shall  go  to  the  minister  for  the  time  being,  (this  will  was  made  before 
tiie  mortmain  act).     2  Ves.  273.] 

[Th^  court  will  examine  into  the  reasons  for  the  amotion  of  a  pensioner 
in  an  hospital  with  the  same  nicety  as  if  his  freehold  was  coiicerned.  3  Atk. 
164.] 

(2  N  5.)  Circumstances  shall  be  regulated. 

So,  Chancery  may  regulate  the  manner  and  circumstances  of  the  gift ;  as, 
a  devise  of  10/.  per  ann.  quamdiu  there  shall  be  a  sermon  every  Saturday  at 
A*  be  chosen  by  the  majority  of  the  best  inhabitants  was  decreed  to  acate- 
chist,  to  be  approved  by  the  bishop.     R.  2  Ca.  Ch.  1 8. 

So,  if  a  rectory  impropriate  is  devised  for  the  maintenance  of  a  mimstap, 
without  a  reservation  of  the  nomination  to  himself;  the  minister  shall  be  in* 
stituted  by  the  bishop,  and  it  shall  not  be  a  donative.     R.  2  Ca.  Ch.  1 9.  31  • 

If  an  hospital  is  founded,  and  by  the  constitution  the  annual  rent  (which 
was  120/.  per  ann.)  is  not  to  be  enlarged,  nor  above  three  years  rent  takcQ 
0s  a  fine  upon  the  renewal  of  a  lease  for  twenty-one  years ;  yet  upon  an  al- 
teration of  the  prices  of  provisions,  and  the  circumstances  of  the  times,  the 
annual  rent  may  be  augmented.     R.  2  Ver.  596. 

So,  if  a  lease  is  made  of  lands  given  to  charitable  uses  to  A.  at  the  rent  of 
pnly  a  third  part  of  the  improved  value,  in  consideration  that  he  had  ex- 
pended divers  sums  of  money  for  th^  recovery  of  the  charity,  with  a  cove- 
nant that  the  lease  shall  be  renewed  without  a  fine :  the  lease  shall  be  f«* 
pewedy  but  the  rent  shall  l^e  alimented  to  a  third  part  of  the  then  preseat 
value.     2  Ver.  746, 

If  A,  having  relieved  seven  poor  women  of  the  parish  of  L.,  where  he  in- 
habited, during  his  life,  by  his  will  gives  28/.  per  ann.  to  be  distributed  year- 
ly amongst  seven  poor^roman,  it  shall  be  <}ifitril)«ted  ii^  perpetuity  to  seven 
pf  the  same  parish.     CI),  (t*  354. 
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Yet  alteration  of  circamstaiM:es  seeine  to  be  in  the  discretion  of  the  coart. 
1  Yen  55. 

(2  N  6.)  Where  the  use  may  be  improved. 

So,  if  land  be  given  to  a  superstitious  use,  quamdiu  the  law  permits,  itmaj 
be  decreed  to  a  good  use.     2  Ca.  Ch.  1 8. 

[*]If  it  is  given  to  a  nunnery,  &c.     R.  Sal.  162. 
Or,  to  a  popish  priest.     2  Ver.  266. 

(2  N  7.)  The  improrement  of  the  estate  distributed. 

So,  if  lands  given  to  particular  uses  are  improved,  the  improvement  shall 
be  for  the  augmentation  of  the  same  uses  in  proportion. 

But  where  land  is  given  to  an  hospital,  and  a  stipend  to  a  prebend,  to  be 
warden,  is  ascertained ;  the  improvement  of  the  rents  shall  all  be  distributed 
to  the  poor  of  the  hospital.     2  Ca.  Ch.  53. 

If  a  charity  is  given  for  the  maintenance  of  twelve  poor  persons,  and  an 
hnprovement  is  made  at  the  charge  of  the  parish,  the  improvement  may  be 
applied  to  other  uses  of  the  parish.     Pr.  Ch.  225. 

And  if  trustees  are  negligent,  they  shall  be  decreed  to  account  and  assign 
their  estate  to  other  tnistees.    Ch.  R.  269. 

Who  are  bound  by  the  decree,  vide  in  Uses,  (N  23.) 

How  a  decree  by  commissioners  of  charitable  uses  shall  be  certified  to 
Chancery,  and  how  exceptions  shall  be  taken  to  it,  ride  Uses,  (N  24,  25.) 

When  Chancery  confirms,  enlarges,  or  annuls  it,  vide  Uses,  (N.26,  27.) 

How  executed,  vide  Uses,  (N  26.) 

(2  0  1.)  CERTIORARI  BILL. 

If  there  is  an  action  in  an  inferior  court,  in  which  the  defendant  cannof 
have  right  done  him,  because  his  witnesses  live  out  of  the  jurisdiction,  or  for 
any  other  cause  ;  the  defendant  inay  exhibit  his  bill  in  equity  in  the  nature 
o[  ^  certiorari  to  remove  his  cause  into  chancery.     2  Ver.  491.     Ch.  R« 
203,     £q.  Abr.  80. 

And  thereupon  the  plaintiff  in  the  inferior  court  shall  be  put  to  answer, 
and  the  plaintiff  in  equity  may  proceed  to  the  hearing  of  the  cause.  Ca. 
Ch.  31. 

And  the  plaintiff  may  insert  other  matter  in  the  certiorari  bill,  and  then 
there  shall  be  no  procedendo.     Eq.  Abr.  80. 

So,  though  the  suit  is  in  a  county  palatine,  a  certiorari  bill  lies.  1  Ver. 
178. 

So,  after  a  procedendo  upon  a  certiorari  bill  and  a  decree  in  the  inferior 
court,  the  party  shall  have  a  bill  here  to  enforce  or  remedy  it.     Ch.  R.  224. 

The  plaintiff  in  a  certiorari  bill  ought  to  give  security  by  bond  to  prove 
ilk  sttj^estion  within  ,  and  if  the  master  does  not  certify  the 

aiiggestion  proved,  a  procedendo  goes.     2  Ver.  492.     Vide  ante,  (D  9.) 

If  the  su^estion  is  proved,  the  defendant  answers,  witnesses  are  examined, 
publication  passes,  and  a  subpoena  ad  and.  judicium  goes.     2  Ver.  492. 

And  upon  the  hearing,  the  court  may  determine,  or  award  a  procedendo. 
2  Ver.  492.     Ch.  R.  224. 

So^  a  procedendo  may  go  ikfter  publication,  before  a  subpoena  ad  awl.  judi- 
cium.    2  Ver.  492. 

So,  after  a  subpoena  ad  aud.  judmnrr{.     Eq.  Abr.  81 . 
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(^*3So  the  court  may  grant  di  procedendo^  or  hear  the  cause  at  discrettoa. 
Eo.  Abr.  81. 

But  after  a  decree  to  account  in  the  exchequer  at  Chester,  &c.  or  other 
county  palatine,  the  defendant  shall  nothave  a  cer/torari  bill,  upon  a  pretence 
that  his  witnesses  and  deeds  are  out  of  that  jurisdiction.  R.  Ch.  R.  462. 
upon  a  plea  of  such  a  decree. 

(2  O  2.)  Bill  by  way  of  appeal. 

So,  a  bill  lies  by  way  of  appeal  to  proceedings  in  the  spiritual  court.   ' 
And  such  bill  ought  to  allege,  that  the  inferior  court  proceeds,  unjustly, 
but  need  not  specify  in  what  particulars.     1  Ver.  442,  3. 

(2P)  COMMON. 

Chancery  will  adjust  and  settle  disputes  between  commoners.  Vide 
Common. 

If  a  copyholder  has  the  freehold  granted  to  him,  with  his  common,  though 
the  common  is  extinct  by  law,  the  copyholder  shall  have  it  in  equity.  R. 
2  Ver.  250. 

But  a  bill  ought  not  to  be  brought  to  prove  a  right  to  common^  till  his 
right  be  established  by  a  trial  at  law.     1  Ver.  308,  9. 

Though  the  plaintiff  had  the  enjoyment  for  fifty  years.     Eq.  Ca.  183. 

So,  a  corporation,  which  has  a  manor  for  the  benefit  of  the  inhabitants; 
shall  not  be  allowed  to  inclose  or  to  make  leases,  without  the  consent  of  the 
major  part  of  the  inhabitants.  Ca.  Ch.  269,  270. 

So,  a  bill  shall  not  be  allowed  against  a  grantor  of  common  for  overstock- 
ing the  common.     R.  2  Ver.  1 16. 

So,  chancery  will  enforce  the  performance  of  an  agreement  for  the  inclos- 
ing of  a  common,  and  will  set  down  a  commission  for  settling  the  title  of  ev* 
ery  one.     Ca.  Ch.  48.     Ch.  R.  18. 144.     3  Ch.  R.  14. 

And  will  not  permit  the  dissent  of  two  or- three  persons  to  hinder  the  pub«^ 
lie  good.     Ca.  Ch.  48.     Semb.  contra  2  Ver.  103..     Vide  infra. 

So,  if  a  common  is  inclosed  for  thirty  years,  chancery  will  not  open  it.  1 
Ver.  32. 

So,  if  a  woman  who  has  but  a  small  estate  in  jointure,  will  disturb  an 
inclosure  agreed  to  by  her  husband,  by  which  she  received  benefit.  1 
Ver.  456. 

So,  an  agreement  for  stint  of  common  shall  be  decreed,  though  two  or 
three  dissent.     R.  2  Ver.  103. 

So,  if  uppn  an  agreement  for  inclosure,  so  much  was  allotted  to  the  par- 
son, it  shall  be  decreed,  though  a  smaller  part  is  accepted  of  by  the  sac- 
cecding  rector,  and  confirmed  by  decree  in  equity.     R.  Ch.  R.  144. 

But  without  an  agreement  for  an  inclosure,  or  benefit  alleged,  the  court 
will  not  compel  a  freeholder  to  assent  to  it,  though  he  is  the  only  person  who 
dissents.     1  Ch.  R.  259.     2  Ver.  103. 

So,  if  the  lord  incloses,  by  way  of  approvement  within  the  at.  of  Merton, 
tlic  court  will  not  establish  it  before  a  trial  at  law,  whether  sufficient  com- 
mon remains.     R.  2  Ver.  301.  356. 

[*JSo,  if  a  greater  part  of  the  commoners  agree  to  a  stint  of  common,  the 
court  will  not  enforce  the  agreement  against  others  who  do  not  agree.  2 
Ver.  575.     Vide  supra. 
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(2  Q)  CONDITION. 
(2Q  1.)  How  construed. 

A  condition  Fhall  be  modified  in  equity,  in  conformity  to  the  intent  of  the 
parties  :  as,  if  land  is  settled  in  trust  (if  A.  secures  500/.  to  bis  youngest 
son),  to  be  conveyed  after  such  security  to  A.  and  bis  heirs  ;  and  if  A.  does 
not  secure  it,  &c.  to  B«  and  his  heirs  :  A.  does  not  make  the  security  ;  this 
condition  precedent  shall  be  construed  and  regarded  in  the  nature  of  a  pen- 
alty, and  therefore  the  conveyance  to  B.  shall  be  subject  to  the  500/.  for  the 
portion  of  the  youngest  son.     R.  Ca.  Ch.  90.     Vide  Condition. 

If  an  executor  gives  a  recognizance,  with  a  condition  absolute  for  the 
payment  of  10,000/.  to  an  orphan,  and  afterwards  the  estate  of  the  testator 
falls  short ;  he  shall  be  relieved,  and  the  condition  shall  be  qualified  and 
conformed  to  the  intent  and  equity  of  the  case.     R.  Ca.  Ch.  19K 

\Boud  given  as  security  for  collector  of  customs,  extends  not  to  a  sub- 
sequent duty  where  collector  has  new  deputation  and  gives  security.  Par- 
ker, 277.1 

(Or,  ifno  security  is  given  on  new  deputation.     Parker,  278.] 

[If  a  man  devises  land  to  his  daughter,  with  a  proviso,  that  if  his  son  pays 
to  her  50L  he  shall  have  the  land  ;  this  shall  be  a  condition,  and  though  the 
son  does  not  pay  at  the  day,  upon  which  the  daughter  sells  it,  the  son  upon 
payment  afterwards  shall  be  relieved  against  the  vendee.  R.  2  Ca.  Ch.  1. 
If  A.  devise  an  additional  legacy  to  his  daughter,  on  condition  that  she 
marries  a  man  who  bears  the  name  and  arms  of  A.,  and  she  marries  one  who 
three  weeks  before  the  marriage  calls  himself  A.,  it  is  a  good  performance 
of  the  condition,  though  there  is  no  act  of  parliament,  and  equity  will  not 
decree  him  to  retain  the  name.     3  P.  W.  65.] 

[If  A.  devises  to  B.  200/.,  provided  she  marries  with  consent  of  father  and 
mother,  she  cannot  have  it  till  she  marries,  though  father  and  mother  con- 
sent, for  marriage  is  a  condition  precedent  to  the  vesting.     1  Atk.  3&1 .] 

(2Q2.)  Breach  of  a  condition. — ^When  aided,  if  the  intent  be 

performed. 

If  a  condition  is  literally  broken,  yet  if  the  intent  and  substance  of  the 
condition  be  performed,  it  is  sufficient ;  as,  if  an  estate  is  devised  to  A.,  upon 
condition  that  his  fatlier  settles  two-thirds  of  his  estate  upon  A.  and  the  heirs 
male  of  his  body  ;  if  the  father  devises  to  him  for  life,  and  afterwards  to  his 
first  and  other  sons  in  tail  male,  it  is  sufficient ;  for  it  is  pursuant  to  the  in- 
tent.    R.  1  Ver.  83. 

So,  if  a  condition  is  that  the  lessee  do  not  make  an  under  lease  for  more 
than  three  years,  except  to  his  wife  or  children,  without  the  consent  of  the 
lessor,  and  the  executor  of  the  lessee  sells  the  lease  for  the  payment  of  debts; 
the  breach  of  the  condition  shall  be  helped,  for  the  term  was  subject  to  debts. 
R.  1  Ch.R.  170. 

[If  a  man  by  will  gives  money  and  jewels  to  trustees,  to  sell  and  pay  [*]his 
son's  debts,  provided  the  creditors,  within  four  months,  accept  the  compost- 
tion  and  discharge  the  son  ;  if  so,  he  gives  600/.  to  his  son,  if  not^  gives  it 
over  to  his  grand-children,  and  no  tender  is  made  by  the  executors,  but  with- 
in four  calendar  months  the  creditors  file  their  bill,  accepting  the  legacies, 
and  oilering  to  release  ;  it  is  a  performance  of  the  condition.     3  Atk.  342.] 
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(2  Q  3-)  When  it  shall  be  relieved. 

If  a  condition  be  broken,  yet  it  sball  afterwards  be  relieved,  when  it  may 
be  afterwards  performed  :  as,  if  500/.  is  devised  to  A.  if  his  father  releases 
his  right  to  goods,  and  if  he  refuses,  then  the  500/.  shall  go  to  the  executors 
of  the  testator ;  the  father  refuses  to  make  the  release ;  yet  upon  a  bill 
against  the  father  and  the  executors,  A.  shall  be  relieved ;  for  the  father 
may  afterwards  make  a  release.     R.  2  Vent.  352. 

Though -it  was  devised  over  to  the  executors;  for  that  was  no  more  than 
the  law  implied.     2  Vent.  352. 

So,  if  a  man  devises  land  to  A.  upon  condition  that  he  pays  1000/.  per 
ann.  to  his  heir  for  20  years :  if  A,  does  not  pay  at  the  day,  by  which  the 
heir  enters,  A.  shall  be  relieved ;  for  when  a  recompence  can  be  made  by 
interest  for  the  non-payment,  relief  shall  be  given.     R.  1  Sal.  156. 

So,  if  the  condition  is,  that  he  shall  pay  debts  and  legacies,  and  the  heir 
enters  for  non-payment.     1  Ch.  R.  161. 

If  a  condition  in  a  lease  is,  diat  the  lease  shall  be  void  on  non-payment 
of  the  rent  and  non-performance  of  the  covenants ;  and  the  lessor  recov* 
ers  for  not  repairing  the  house ;  the  lessee  shall  be  aided  upon  payment  o( 
the  damage,  which  the  lessor  sustained  by  the  want  of  repair.  K«  Eq.  Ca. 
91.  (2d  Part  of  2  Mod.  Ca.) 

I^If  A.  is  elected  under  Dr.  Ratcliffe's  donation,  receives  the  salary  for 
five  years,  and  then,  instead  of  travelling  for  five  more,  as  the  will  requires, 
upon  ill  health  resigns,  and  trustees  accept,  and  put  another  in  his  room,  be 
shall  not  refund ;  though  if  they  had  refused  to  accept,  possibly  he  might* 
1  Atk.  358.] 

(2  Q  4.)  If  a  compensation  can  be  made. 

So,  when  a  compensation  can  be  afterwards  made;  as,  if  the  condition  is 
for  payment  of  money    at  such  a   day,  and  it  is  not   paid  at  the  day. 
3  Ca.  Ch.  1 35.     1  Ver.  83.      \  Walker  v.  Wheeler,  2  Conn.  Rep.  209.  { 
Vide  post,  (2  Q  9.) 

Though  the  condition  is  annexed  to  a  voluntary  settlement  or  devise* 
R.  Ca.  Ch.  144. 

If  a  devise  is  made  with  a  declaration  that  the  devisee,  being  evicted,  shall 
have  such  land;  the  devisee  being  evicted  of  part,  shall  have  a  compensa- 
tion pro  tanio.     1  Ver.  270.     Eq.  Abr.  1 06. 

Though  there  is  a  devise  over,  upon  failure  of  payment,  within  six 
months,  to  another :  yet  tlie  time  for  payment  may  be  enlai^ged.  2  Ver. 
222. 

So,  if  the  devise  is  to  A.  upon  condition  that  he  pays  100/.  to  everj  one 
of  the  devisor's  daughters  within  six  months;  if  the  monies  are  not  paid  at 
the  day,  the  devisee,  though  it  is  a  voluntary  gift,  shall  be  aided.  R.  2  Ver* 
366. 

Or,  upon  condition  that  he  pays  to  his  daughter,  who  is  also  his  heir,  100/* 
per  ann.  till  300/.  is  paid.     R.  2  Ver.  594. 

[*]And  though  the  daughter  enters  for  non  payment,  and  sells  the  land, 
the  devisee  shall  be  aided  against  the  vendee ;  for  the  condition  was  in  the 
nature  of  a  security  for  payment.     £q.  Abr.  106. 

So,  if  the  condition  be,  that  upon  payment  of  a  portion  to  a  daughter  bj 
A.  the  laud  shall  go  to  A.  and  his  heirs,  and  A.  dies  before  the  day  of  pay- 
ment; his  heir  upon  payment  shall  have  the  land.     R.  Eq.  Abr.  107. 
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If  the  condition  be,  that  if  the  father  does  not  release  to  the  executor,  the 
legacy  to  his  son  shall  be  void  ;  if  tlie  father  refuses  to  release,  at  first,  but 
afterwards  docs  release,  the  son  shall  be  aided.  Eq.  Abr.  108.  2  Vent. 
352. 

But  a  devisee  shall  not  be  aided,  without  paying  all  interest  from  the  day 
of  payment.     2  Ver.  594. 

Without  deduction  fdr  taxes,  though  directed  to  be  paid  by  the  devisee 
out  of  his  estate.     2  Ver.  595. 

}  A  court  of  equity  will  not,  unless  under  very  special  circumstances,  sus- 
tain a  bill  for  a  compensation  in  danoages,  where  the  party  seeking  re- 
lief has  neglected  to  perform  a  condition  precedent.  Hatch  v.  Cobb^  4 
Johns.  Ch.  Rep.  559.     Vide  Sims'  Adm'r.  v.  Lewis,  5  Munf.  29.  { 

(2  Q  5.)  If  the  breach  was  procured  by  fraud. 

So,  if  the  condition  is  broken  by  the  fiaud  Or  practice  of  him,  whoisto. 
iMve  (he  advantage  of  it.     R.  1  Rol.  374.  1.  35.     D.  3  Ca.  Ch.  134. 

(2  Q  6.^  If  the  condition  was  in  terror  em. 

If  a  condition  is  added  only  in  terrorem  ;  as,  if  a  portion  is  given  to  a 
woman,  upon  condition,  that  she  does  not  marry  without  the  consent  of  such 
a  person,  without  a  limitation  over  ;  if  she  marries  without  the  consent,  yet 
she  may  be  relieved.  R.  Ca.  Ch.  22.  R.  1  Ch.  R.  121.  R.  2  Ver.  293, 
4.  R.  Skin.  286.     Eq.  Abr.  110.     Vide  post,  (3  Z  5,  &c.) 

(]And  if  there  be  a  consent  in  writing  after  the  marriage,  she  shall  be  re- 
lieved, though  there  was  a  limitation  over.     Ambler,  256.] 

[So^  if  there  be  a  settlement  on  two  daughters,  provided  that,  if  either  of 
them  marry  without  the  consent  of  their  mother,  it  should  be  to  her  (the 
daughter's  separate  use ;  and  the  mother  propose  and  encourage  a  marriage 
with  one  of  them,  and  afterwards  refuse  her  assent ;  if  in  such  a  case,  the 
daughter  marry  the  person  without  the  mother's  consent,  the  estate  shall 
not  go  to  the  separate  use  of  the  daughter.     Ambler,  263.] 

[But  this  is  only  as  to  personal  estates  ;  for  if  the  portion  is  to  arise  out 
of  lands,  and  there  is  no  devise  over,  it  shall  go  to  the  heir ;  and  the  money 
is  to  be  laid  out  in  lands.     Wils.  21 .] 

[If  a  mother  by  will  gives  her  daughter  A.  800/.  if  she  marry  with  con- 
sent of  trustees  in  writing,  and  not  otherwise,  and  charges  her  real  estate 
with  her  debts  and  legacies,  and  A.  marries  without  consent ;  this  is  a  per- 
sonal legacy,  and  shall  be  paid  (had  it  been  originally  chained  on  land  it 
should  not)  ;  and  if  the  personal  estate  is  exhausted  by  payment  of  debts  or 
legacies,  the  real  estate  shall  make  it  good  pro  tanto.     3  Atk.  330.     Wils. 

1 30.1 

[If  a  man  by  will  gives  1500/.  to  each  of  his  grand-daughters  on  their  day 
of  marriage,  and  desires  they  should  not  marry  without  consent,  &c.  and 
therefore  if  any  should  marry  without  consent,  revokes  what  was  to  be  paid 
her,  and  she  shall  not  be  entitled  to  any  benefit,  further  than  the  father  and 
mother  or  survivor  of  them  shall  direct ;  and  after  the  legacies  and  sums  di- 
rected to  be  paid  are  satisfied,  gives  the  residue  to  [*]hi8  daughter  for  life, 
and  then  to  B. ;  this  is  not  a  devise  over,  but  a  power  lo  the  parents  to 
abridge ;  therefore  the  condition  is  in  terrorem  only,  and  a  grand-daughter 
marrying  without  consent  shall  have  the  1500/.     3   Atk.  364.     Wils.  135.] 

So,  if  land  is  devised  upon  condition  that  she  shall  not  marry.  D.  3  Ca. 
Ch.  135.     Vide  Com.  Rep.  729.     Skjn.  286. 
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So,  if  200Z.  are  devised,  if  she  behave  herself  dutifully  to  her  mother ;  it 
shall  be  paid,  though  she  marries  without  the  consent  of  the  mother.  R.  1 
Ch.  R.  1 22. 

But  if  the  portion  of  land  is  devised  over  to  another,  if  she  marries  without 
consent;  she  shall  not  be  relieved  upon  a  marriage  without  that  consent. 
R.  Ca.  Ch.  22.  R.  Ca.  Ch.  142.  1  Vent.  199.  Fry  and  Porter. 
Upon  an  appeal  from  a  decree  of  the  Master  of  the  Rolls  to  the  contrary. 

1  Mod.  300,  &c.     2  Ver.  87.  357.  452.     Vide  post,  (3  Z  5,  &c.) 

[If  A.  by  lease  and  release  limits  his  estate  to  himself  for  life,  &c.  with  a 
trust  of  a  term,  that  if  there  should  be  a  son  and  two  or  more  daughters,  the 
trustees  were  to  raise  and  pay  to  each  2000/.  if  she  marry  with  consent  of 
her  mother,  and  in  the  meantime  directs  maintenances ;  and  if  any  die  before 
the  portion  paid,  then  it  is  not  to  go  to  her  executor,  but  the  estate  to  be  ex- 
onerated of  it,  or,  if  raised,  to  go  to  him  to  whom  the  reversion  of  the  estate 
is  limited  ;  and  afterwards,  by  will,  A.  directs  2000/.  a-piece  more  to  each, 
Out  of  his  personal  estate,  as  an  augmentation  of  her  original  portion,  and 
subject  to  the  same  conditions  ;  and  if  any  dies  before  the  original  portion 
becomes  payable,  then  this  legacy  of  2000/.  not  to  go  to  her  executor,  but  to 
his  widow  and  executrix :  and  A.  dies ;  and  on  bill  tiled  the  court  orders  the 
maintenances  to  be  raised  immediately,  and  then  two  of  the  daughters  mar- 
ry without  consent ;  they  are  not  entitled  either  to  the  original  portion  nor 
to  the  legacies.     Per  Hardwicke  C.     Lee  C.  J.  Willes  C.  J.  and  Comyn 
J.  unanimously,  1  Atk.  361.] 

[If  a  condition  is  annexed  by  will  to  a  devise  of  real  or  of  personal  estate 
(as  marrying  with  consent),  and  no  notice  is  required  to  be  given,  there  the 
legatees  must  perform  the  condition,  or  they  cannot  be  entitled ;  and  if 
there  is  a  devise  over,  forfeiture  incurs.     2  Atk.  616.] 

[If  one  child  forfeits  by  marrying  without  consent,  and  next  day  another 
does  the  same ;  he  forfeits  the  share  of  the  forfeiture  of  the  first,  as  well  as 
the  original  portion.     Ibid.] 

So,  if  the  marriage  be  a  condition  precedent  to  the  vesting  of  the  estate. 
R.  3  Ca.  Ch.  130.     Vide  post^  (2  Q  0,) 

Yet,  a  devise  to  a  woman,  upon  condition  that  she  does  not  marry  with- 
out the  consent  of  A.  and  B.,  and  if  she  does,  to  such  persons  as  A.  and  B. 
shall  nominate,  otherwise  to  A.  and  B.  themselves ;  if  she  marries  without 
consent,  the  portion  shall  go  to  the  trustees,  R.  Ca.  Ch.  58.  seems  as  if  the 
devise  to  persons,  who  ai-e  to  consent,  shews  the  intent  to  be  only  in  ter- 
ror em  ^ 

[So,  if  A.  gives  his  daughter  B.  2000/.  payable  at  twenty-one  or  marriage, 
if  she  marries  with  consent;  provided  if  any  of  the  legatees  die  before  tlieir 
legacy  payable,  it  shall  be  divided  between  the  survivors;  and  B.  marries 
under  age  ;  it  is  a  devise  in  terrorem  only,  and  the  legacy  vests  on  the  mar- 
riage.    2  Atk*  184.     The  authority  of  tliis  case  is  denied.     1  Brown.  304. 

2  Brown.  488.] 

[*JSo,  a  devise  to  daughiers,  and  if  they  marry  without  the  consent  of 
me  executors,  over  to  oUiers  :  if  the  daughters  arrive  at  full  age,  they  shall 
have  their  portions  ;  for  it  shall  not  be  intended  that  they  aie-  to  be  re- 
stramed  to  the  consent  of  the  executors,  but  only  whilst  under  a«e.  R.  in 
Cane.  2  Jac.  2.  Semb.  Cont.  452« 

If  a  woman  releases  her  portion  charged  upon  land  to  her  grandfather, 
at  the  request  of  her  father,  who  promises  to  make  an  improvement  and  to 
take  care  of  her  portion,  and  afterwards  devises,  that  the  portion  shall  be 
paid,  if  she  marries  with  the  consent  of  his  executor^  otherwise  he  gives  her 
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jDnly  the  interest  thereof  for  her  life ;  though  she  marries  without  consent, 
all  the  portion  shall  be  paid ;  for  it  was  a  debt  to  her  from  her  father,  R. 
Ch.  R,  145. 

If  a  devise  is  to  a  daughter,  and  if  she  does  not  marry  with  the  consent  of 
the  executors,  to  the  daughters  of  one  of  the  executors  ;  if  A.  makes  his  ad- 
dresses to  the  daughter,  with  the  privity  of  the  executors,  and  afterwards- 
marries  her,  he  shall  have  the  portion,  though  there  was  no  express  coQsent* 
R.  2  Vcr.  580. 

[If  a  fortune  is  settled  on  A.,  provided  she  marries  with  consent  of  three 
trustees,  if  not,  over  to  others  ;  and  B.  makes  a  proposal  to  one  of  the  trus- 
tees, who  communicates  it  to  the  other  two ;  they  all  disapprove  of  it,  unless 
the  father  of  B.  will  make  a  better  settlement,  and  write  a  letter  to  that  pur- 
pose to  their  agent,  and  say,  "  if  he  does,"  we  believe  the  young  folks  are  too 
far  cn^ged,  and  "  wc  shall  be  obliged  to  consent ;"  and  by  another  letter 
to  their  agent  they  refuse  to  consent  on  any  other  terms  ;  and  B.  and  A«  mar- 
ry privately,  and  after  that  B.  applies  to  the  other  two  trustees,  who  tell  him 
they  will  not  consent  but  on  the  above  terms  :  yet  if  there  is  no  objection  to 
the  person  or  estate  of  B.,  and  the  settlement  is  not  disparaging,  the  words 
"  we  shall  be  obliged  to  consent,"  shall  be  construed  a  present  consent,  and 
the  condition  well  performed.     2  Atk.  261.]     . 

So,  if  a  devise  is  to  A.  upon  condition,  that  he  does  not  dispute  his  will ; 
it  will  not  be  a  breach,  if  there  is  a  probable  ground  of  contest.  R.  2  Ver. 
91.     [lAtk.399.     3  P.  W.  344.     2Atk,148.] 

If  a  man  chaises  land  with  a  portion  for  his  daughter,  at  the  age  of  twen- 
ty-one, or  marriage  ;  but  if  she  marries  without  the  consent  of  her  mother 
during  her  life  (who  was  her  guardian),  part  thereof  to  go  to  the  payment  of 
his  debts:  after  the  age  of  twenty-one,  a  marriage  without  that  consent  does 
not  forfeit  any  part  of  the  portion.  R.  Eq,  R.  2G.  Reversed  temp.  G.  2. 
Vide  Com.  Rep.  726. 

[A  provision  on  condition,  by  an  elder  brother  for  younger  children  unpro- 
vided for,  shall  be  construed  in  the  same  manner  as  provision  by  a  father.  2. 
V».429.] 

[Money  to  be  paid  nomine  pancn  for  non-payment  of  the  principal  sum, 
shall  only  stand  as  a  security  for  legal  interest  for  it.     2  Atk.  238.] 

[But  a  nomine pance  in  a  lease  to  a  tenant,  to  prevent  breaking  up  old  pas- 
ture ground,  h  otherwise,  and  the  whole  shall  be  paid.     Ibid.] 

(2  Q  7.)  If  it  was  broken  only  in  circumstances,  or  became  im- 
possible by  the  act  of  God. 

If  a  condition  is  broken  only  in  circumstances,  but  the  substance  is  per- 
formed ;  as,  if  the  condition  be,  that  the  party  shall  not  do  a  thing,  [»]witlK)ut 
consent  in  writing,  and  there  be  a  consent  without  writing.     Ca,  Ch.  1 4 1 .     3 

Ca.  Ch.  130.  .        ,    „  . 

If  an  estate  is  devised  upon  condition,  that  the  devisee  shall  convey  two 
parts  to  A.  and  if  he  does  not,  devised  over  to  another  5  if  he  does  not  con- 
vey exactly  two  parts,  but  tantamount  in  value,  it  is  suflScient.     R.  Ca.  Ch, 

131.  "     .  .       ^      ^ 

[If  a  man  Sevises  lands  to  B.  and  his  heirs,  on  condition  that  he  marries 
C,  and  B.  by  will  declares  himself  ready  to  marry  her,  and  she  by  her  an- 
swer declares  she  will  not  marry  him,  and  afterwards  marries  another,  and 
dies;  the  condition  is  dispensed  with.     C.  T.  T.  164.  4.    r  r-  ;i 

So,  if  a  condition  subsequent  becomes  impossible  by  the  act  ot  Uod. 
p.  3  Ca^Ch.  135.    Vide  1  Ver.  83. 
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[If  a  iiifti^  gives  1000/.  io  his  daughter,  to  he  paid  at  twenty-one  or  mar- 
riage, provided  she  marry  with  consent  of  executors,  if  she  dies  before  the 
money  payable  on  these  conditions,  the  money  to  his  sons ;  and  all  the  exe- 
cutors die  before  she  marries,  she  is  entitled  to  the  1000/.     2  Atk.  16. J 

^But  if  there  is  ^n  adininistrator  with  the  will  annexed,  bis  consent  is  re- 
quired.    Ibid.] 

(2  Q  8,)  When  it  ijiall  not  be  relieved.— Where  the  ccinditioq 

is  precedent. 

But  if  the  estate  is  limited  upon  a  condition  precedent,  the  breach  gen* 
erally  shall  not  be  relieved.     R.  Ca,  Ch.  130.  135.  t).  1  Ver.  83. 

As  if  an  estate  is  devised  to  A.  if  she  marries  to  such  a  one,  otherwise  iq 
B.  if  she  does  not  marry  the  same  person,  the  estate  does  not  vest,  and  sb^ 
shall  not  be  relieved.     R.  3  Ca.  Ch.  1 30.    2  Ver.  338,  9. 

Yet  where  the  condition  precedent  is  not  performed,  but  there  was  no  dev 
fault  in  the  party,  who  omits  the  performance,  chancery  will  give  relief;  as, 
if  a  devise  id  to  A.  for  three  years,  and  if  a  lady,  who  was  his  heir  at  law,  in- 
termarries with  B.  within  three  years,  then  to  her  and  the  heirsof  her  body  : 
if  the  marriage  was  omitted  by  the  default  of  B.,  chancery  will  relieve.  K. 
cpnt.  in  Chancery,  but  the  decree  was  reversed  in  Parliament,  1  Sal.  232. 

If  a  man  device,  that  if  his  daughters  release  to  his  heir  such  and  such 
lands,  he  gives  them  such  and  such  portions  ;  and  onp  of  the  daughters  dies 
before  the  release,  the  rest  shall  be  reUeved  ;  for  such  a  breach  may  be  com- 
pensated.    Semb.   1  Ver.  222,  3. 

If  the  devise  be,  that  if  A.  secures  500/.  to  his  daughters,  the  trustees 
shall  convey  to  A.  and  his  heirs  ;  if  A.  dies  before  the  5(X)/.  is  secured,  if  it 
was  afterwards  secured,  the  trustees  ought  to  convey.  Ca.  Ch.  89.  Eq, 
Abr.  J07, 

[A.  by  will  gave  a  rent-charge  to  his  sister  payable  half-yearly*  and  said 
that  he  gave  it  her  in  lieu  and  satisfaction  of  all  claims  she  might  have  on  his 
real  or  personal  estate,  and  upon  condition  that  she  release  all  right  and 
clain>  thereto  to  his  executors  and  trustees ;  the  sisters  lived  several  y4!^rs 
without  executing  any  release,  and  it  was  holden  that  the  sister's  husband 
was  not  entitled  to  the  arrears  of  the  annuity.  Willes,  153.  Com.  513. 
Fort.  1 88.  S.  C] 

£The  release.was  a  condition  precedent ;  but  if  it  were  only  a  condition 
f ^jsubsequent,  it  pught  to  have  been  performed  in  a  reasonable  time,  with- 
in six  months,  or,  at  all  events,  during  the  life  of  the  grantee.     Ibid.] 

(2  Q  9.)  Where  recompence  cannot  be  |nade. 

So,  equity  does  not  relieve  for  a  condition  broken,  where  there  is  no  pro- 
per pleasure  -for  recompence  :  as,  if  the  condition  is,  that  a  lease  shall  be 
void,  if  the  lessee  assigns  without  licence.     R.  Eq.  Ca.  113. 

So,  though  the  condition  is  subsequent,  there  shall  be  no  relief,  if  there 
^nnotbe  a  compensation  for  it.  Eq.  Abr.  108.  {Vide  Livingston  t?. 
Tompkins,  4  Johns.  Ch.  Rep.  415.  { 

(2  Q  10.)  If  the  reKef  is  not  prayed  in  convenient  time. 

So,  if  a  lessor  enters  for  a  condition  broken,  and  recovers  in  ejectment, 
and  offers  to  take  his  arrears  of  rent  and  costs,  which  A.  the  assignee  of 
the  lease  refuses,  for  which  reason  the  lessor  demiges  to  another  :  A.  ebaU 
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not  afterwards  be  relieved  against  the  breach  of  the  condition  in  equity.  R, 
1  Ver.  450. 

So,  if  the  condition  is,  that  by  non-payment  the  estate  shall  cease  both 
in  law  and  equity  ;  if  the  party  does  not  pay  at  the  day,  he  shall  not  be  re-» 
lieved,  it  being  a  voluntary  settlementt  1  Ver*  456,  7.  Oont  2  Ver.  366, 
Vide  ante,  (2Q  4.) 

If  a  devise  is  to  the  eldest  daughter,  upon  condition  that  if  she  does  not 
pay  so  much  to  the  other  daughters  within  six  months,  it  shall  go  over  to 
the  second  daughter,  upon  the  same  condition,  and  if  she  does  not  pay,  to 
the  third,  &c.  After  six  months,  the  .eldest  daughter  shall  not  be  relieved. 
Pub.  2  Ver.   166.     Vide  2  Ver.  222.  contra. 

So,  if  a  devise  is  to  the  eldest  son  by  a  second  wife  in  tail,  and  if  he  dies 
without  issue,  to  the  eldest  son  by  a  former  wife,  upon  condition  that  he 
pays  1000/.  to  the  daughters  by  the  second  wife^  the  tenant  intailsuficrs 
a  recovery  of  a  n^oiety,  and  then  dies  without  issue  ;  the  eldest  son  by  the 
first  wife  shall  not  have  the  land;  without  payment  of  the  whole  lOOO/. 
^(u  Abr.  106.  2  Ver.  359. 

But  a  devise  to  thre^  daughters,  upon  cop(}ition,  that  they  release  all 
their  share  to  the  estate  of  the  testator,  shall  be  construed  distributively  ; 
and  each  of  the  daughters  releasing  shall  have  her  legacy.  Eq.  Abr.  106, 
?  Ver.  478y 

(2  R)  CONFIRMATION. 

If  tenant  foi*  life  makes  building  leases,  for  thp  advantage  of  the  estate 

to  which  the  remainder-man  consents  by  parol ;  he  shall  be  decreed  to  make 

a  confirmation,  after  the  death  of  the  tenant  for  life.     R.  2  Ca*  Ch.  28. 

{  Vide  Belton  v.  Briggs,  4  Des.  465.  Butler  v.  Haskell,  4  Des.  65U 

It  seems,  that  a  transaction  originally  void,  by  reason  of  fraud,  is  in- 
capable of  confirmation.     Butler  v»  Haskell,  tibi  supra*  \ 

Vide  Confirmation* 

(2  S)  CONTRIBUTION. 

If  a  chaiige  is  upon  a  manor,  &c.,  and  the  whole  is  levied  upon  one 
tenant:  the  court  will  make  all  liable  to  make  contribution.  Vide  ante 
(2  I.) 

[*1As  persons  who  purchase  part  of  a  manor  subject  to  a  chaise.  R.. 
Hard.  13. 

f  But  if  tenant  in  tail,  subject  to  an  incumbrance,  suffers  a  recovery  of 
part,  and  exchanges  it  for  other  lands ;  this  is  not  subject  to  a  contribution 
to  the  incumbrance,  the  whole  of  which  must  be  paid  by  the  remainder.  1 
Ves.  258.] 

So,  if  one  surety  pays  the  whole  debt,  chancery  will  make  the  other 
contributory  for  his  proportion.     Ch.  K.  203.     Vide  post,  (4  D  6.) 

If  there  is  judgment  in  debt  against  the  sherifTs  of  London,  for  an  escape, 
aild  one  pays  the  whole  money ;  he  shall  have  contribution  against  the -other 
sheriff,  and  if  he  is  dead,  against  his  executor.     Dub.  Hard.  164. 

\  But  a  court  of  equity  will  not  interfere  to  compel  a  contribution  be- 
tween wrong  doers;  especially,  where  they  do  stand  in  equal  right,  and 
there  is  not  equal  equity  between  them.     Peck  v.  Ellis,  2  Johns.  Ch.  Rep. 

131.  \ 

But  th^  antient  tenants  or  copvholders  of  a  manor  are  not  liable  to  a 
contribution  towards  a  bridge-wall  to  which  the  m^nor  is  chained.  R. 
Hard,  131. 
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Though  the  copyholders  are  enfranchised  of  late  years ;  for  that  only 
varies  the  tenure*     Hard*  131. 

I  Where  several  parcels  of  land  are  mortgaged  to  secure  the  payment  of 
a  debt,  each  parcel  ought  to  bear  no  more  than  its  due  proportion  of  the 
charge ;  and  a  court  of  equity  will  compel  a  just  contribution  accordingly. 
Stevens  v.  Cooper,  1  Johns.  Ch.  Rep.  425.  Vide  Cheeseborough  i?. 
Millard,  1  Johns.  Ch.  Rep.  409.  Gill  d.  Lyon,  1  Johns.  Ch.  Rep.  447. 

A  creditor  cannot,  by  any  act  of  his,  deprive  the  co-debtors  or  owners  of 
land  mortgaged,  of  their  right  of  contribution  against  such  other.  Stevens 
V.  CTooper ;  and  Cheeseborough  r.  Millard,  ubi  supra. 

And  the  court  will  compel  the  creditor  to  atd  the  contribution  by  assigning 
his  bonds  and  securities  to  the  person  whom  he  charges  with  his  whole  de- 
mand.    Stevens  v.  Cooper,  lAi  supra. 

It  seems,  that  the  doctrine  of  contribution  is  not  so  much  founded  on 
contract  as  on  the  principle  of  equity  ;  and  that  where  the  interest  is  com- 
mon, the  burden  should  also  be  common  ;  and  that  this  principle  is  more 
extensively   applied  in  equity,  than  at  law.     Thus,  where  there  was  an  old 

Sarty  wall  between  two  owners  of  houses,  and  one  of  them  pulled  down  his 
ouse,  and  with  it,  the  party  wall,  which  was  ruinous,  and  rebuilt  it  witli 
bis  new  house,  the  owner  of  the  contiguous  house  and  lot,  is  bound  to  con^ 
tribute  rateably  to  the  cost  of  the  new  party  wall.  Campbell  v.  Mesier, 
4  Johns.  Ch.  Rep.  334. 

Heirs  who  pay  off  the  judgment  debt  of  their  ancestor,  are  not  entitled  to 
demand  contribution  of  a  purchaser  of  land  subsequent  to  the  judgment. 
Clowes  X?.  Dickenson,  5  Johns.  Ch.  Rep.  240. 

But  if  the  portion  of  one  heir  has  been  taken  to  pay  the  debt  of  the  ances- 
tor,  he  is  entitled  to  contribution  from  his  co-heirs.  Ibid. 

It  seems,  that  there  is  no  contribution  between  purchasers  in  succession 
at  different  times,  of  different  parts  of  the  judgment  debtor's  estate,  Il^id. 
241.  I 

(2  T)  CONVEYANCE. 
(2  T  L)  When  aided. — ^When  there  is  a  mistake  in  the  deed. 

Chancery  will  aid  a  mistake  in  a  conveyance  or  other  deed :  as,  if  in  a 
lease,  &c.  by  a  corporation,  the  body  pofitic  is  misnamed.  Vide  post,  (2 
T  6.) 

So,  if  the  name  of  the  lessor,  qr  of  the  lessee,  is  omitted,  or  mistaken. 

So,  if  land  in  A.  in  the  tenure  of  John  D.,  where  it  was  intended  Ralph 
D.,  is  conveyed,  and  John  D.  holds  nothing  there ;  it  shall  be  aided.  Dub. 
2  Ca.  Ch.  43. 

If  a  farm  called  Hasledon  is  conveyed  s\s  lying  in  A.,  wheq  it  lies  in  A. 
and  B.,  and  the  party  hath  declared  that  he  had  conveyed  such  a  farm,  it 
hhall  be  so  decreed.     R.  2  Ca.  Ch.  68. 

So,  if  in  the  conveyance  of  an  inheritance,  the  word  heirs  is  emitted. 
J  VidcHiginbotham  v.  Burnet,  5  Johns.  Ch.  Rep.  184. 

And  if  in  the  execution  of  a  conveyance  of  land,  the  seal  is  omitted,  it 
>hall  bind  the  grantor  and  his  heirs,  and  subsequent  purchasers  with  notice, 
VVadsworth  r.  Wendell,  5  Johns.  Ch.  Rep.  224.  \ 

(2  T  2.)  When  part  of  the  land  is  omitted  in  the  deed, 

So,  if  part  of  the  land  intended  to  be  conveyed  is  omitted. 
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As,  if  the  deed  conveys  onlj  one  messuage,  with  the  appurtenances ;  oth- 
er lands  demised  with  the  messuage,  and  occupied  under  the  same  lease,  at 
the  same  rent,  and  intended  to  be  purchased,  shall  be  comprised. 

{  So  where  a  sheriff  ^s  deed,  by  mistake,  did  not  include  all  the  land  in- 
tended to  be  sold,  the  defendant  was  perpetually  enjoined  from  prosecuting 
an  ejectment  for  the  land  not  included  in  the  deed,  and  was  decreed  to  re- 
lease to  the  plaintiff  all  his  right  to  the  same.  De  Riemer  v.  Cantillon,  4 
Johns.  Cb.  Rep.  85.  \ 

(2  T  3.)  When  more  is  inserted  than  was  intended. 

So,  if  more  land  is  inserted  than  what  was  intended  to  be  conveyed ;  as, 
if  a  copyhold  is  escheated,  and  afterwards  the  manor  is  conveyed  by  words 
sufficient  to  pass  that  copyhold,  but  it  was  not  insetted  in  the  particular,  nor 
intended  to  be  granted  m  demesne  ;  the  vendor  shall  have  a  decree  to  hold 
it  by  copy  of  the  purchaser.     R.  2  Vent.  345.  Vide  post,  (4  L  2.) 

C*2^^i  if  more  land  is  inserted  in  a  fine  than  was  intended  to  be  com- 
prised. 

So,  where  a  covenant  is  general,  and  the  party  is  seised,  when  the  intent 
was,  that  he  should  covenant  only  against  his  own  act.     R.  Ca.  Ch.  1 5* 

(2  T  4.)  When  the  conveyance  is  lost. 

So,  if  a  conveyance  is  lost,  chancery  will  enforce  a  new  assurance. 

So,  where  a  conveyance  was  pretended,  but  not  proved,  but  the  guardian 
of  the  defendant  articled  for  the  enjoyment,  and  gave  possession  to  the  plain- 
tilT,  the  court  decreed  for  the  plaintiff.     Ca.  Ch.  48. 

[If  there  is  proof  that  the  deed  was  destroyed  by  a  party,  the  court  will 
relieve  ;  but  if  it  is  lost,  the  matter  must  be  determined  at  law.  2  Ves.  89. 
233.] 

(2T  5.)  Wlien  the  conveyance  is  defective. 

So,  chancery  aids  a  defective  conveyance ;  as,  where  upon  a  feoifment 
livery  is  omitted.  Ca.  Ch.  240.  {  Vide  M'Call  v.  M'Call,  3  Day,  402. 
Mead  V4  Johnson,  3  Conn.  Rep*  592#  \ 

If  a  bargain  and  sale  is  not  inrolled.     1  Ch.  R.  E.  of  Oxford,  10. 

If  to  a  grant  of  reversion,  there  is  no  attornment. 

[If  a  rent-charge  is  limited  to  A.  and  after  her  decease  to  the  lieirsof  her 
boay,  and  such  heir  during  her  life  conveys  to  B.  without  fine,  which  would 
operate  as  an  estoppel  if  he  survived  her ;  after  A.'s  death,  B.  is  entitled  to 
further  assurance  from  the  heir,  and  to  mabc  use  of  his  name  to  recover  ar- 
rears.    1  Ves.  387.] 

If  a  copyhold  is  surrendered  by  way  of  mortgage  for  money,  and  the  sur- 
rend0ris  not  presented.     R.  Ca.  Ch.  17]« 

Or,  if  there  is  a  defect  in  the  surrender.     1  Ch.  R.  108. 

If  a  lease  is  made  to  A.andB.,  and  their  heirs  habend,  for  99  years, 
where  it  was  for  payment  of  debts.     R.  Ca.  Ch.  ^249.     Vide  post,  (4  W  14.) 

So,  where  no  surrender  appears  to  a  capyholdf  after  a  possession  of  forty 
years.     R.  1  Vcr.  195.     2  Ca.  Ch.  150. 

If  no  livery  appears  to  a  lease  for  life,  after  a  possession  for  twenty-five 
years.  R.  1  Ver.  1 96. 

If  livery  is  wanted  to  a  feoffment  by  tenant  in  tail,  which  makes  a  discon- 
tinuance.    Ca.  Ch.  240. 

If  A*  revokes  a  prior  settlement,  and  covenants  to  stand  seised  for  the 
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benefit  of  his  son  upon  his  marriage,  but  the  words,  shall  stand  and  he  seisedy 
are  omitted.     R.  Ch.  R.  163« 

f  If  A.  upon  a  loan  of  money  gives  a  letter  of  attorney  to  confess  judgment 
ih  ejectment  for  such^nd  such  lands,     R.  3  Yer.  151.3 

(2  T  6.)  Or  mistaken. 

So',  if  a  nran  upcto  his  marriage  settles  an  estate  for  th^  jointure  bt  bis 
wife,  in  the  same  manner  as  if  he  had  the  inheritance ;  and  afterwards  the 
inheritance  is  evicted,  and  it  appears  that  the  husband  had  only  a  term  for 
years :  the  wife  shall  have  the  term  for  her  life.  R.  Ca.  Ch.  47.  Vide  ante, 
(2  T  1.)  .      . 

If  a  bond  is  made  in  thfe  penalty  of  40/.  for  the  payment  of  200/.  it  shaill 
be  aided  J  fot  it  tvas  a  mistake.     R.  2  Ca.  Ch.  225. 

r*]So,  if  the  husband  having  a  term  conveys  it  to  his  wife  and  her  heirs 
by  lease  and  release,  in  consideration  of  a  bond  cancelled,  which  yras  gi  veit 
for  the  making  of  a  jointure  for  the  wife,  and  the  wife  devises  it  ^nd  dies ; 
the  husband  shall  assign  the  term  to  the  devisee.     R.  Eq.  Ca*  143. 

I^If  by  articles  and  settlement  in  the  same  words,  and  both  before  mar- 
riage, husband  is  made  tenant  for  life  without  waste,  remainder  to  the  heirs 
male  of  his  body,  with  power  to  raise  portions  for  younger  children,  and 
levies  a  fine,  this  shall  be  rectified  by  chatnC^ry  for  the  son,. and  the  father 
made  tenant  for  life  only  ;  for  it  is  nugatory  in  settlement  for  valuable  con- 
sideration to  make  him  tenant  in  tail ;  but  if  son  has  a  benefit  by  his  fath- 
er's will,  he  must  make  his  election.     1  Ves.  238.] 

(2  T  7.)  If  it  is  aided  it  shall  be  in  the  same  plight  as  it  would 

have  been  if  it  had  been  right  in  initio 

If  a  defective  conveyance  is  aided,  it  shall  be  discharged  of  mesne  in- 
cumbrances by  the  party ;  as,  if  a  mortage  wants  livery,  and  thereupon  the 
heirconfesses  judgments  to  Another,  the  mortgagee  shall  be  relieved,  and 
discharged  from  the  judgments.     R.  Ch.  R.  2f9. 

A  lease  not  being  made  pursuant  to  an  agreement,  if  the  lessor  afterwards 
settles  the  reversion  in  such  manner,  that  the  covenants  of  a  former  lease  maj 
be  performed  on  the  part  of  the  lessor ;  if  the  lessee  performs  his  part,  eq- 
uity will  assist  him  to  detain  possession,  as  if  the  prior  lease  had  continuance* 
R.  Eq.  Ca.  59. 

(2  T  8.)  When  a  conveyance  shall  Hot  be  aided. 

But  if  tenant  in  tail  bargain  and  sell  his  land,  chancery  will  not  decree  a 
fine  or  recovery,  though  the  vendor  had  power  to  levy  them.  Diet.  2  Vent. 
350.     Vide  post,  (4  S  2.) 

[If  A.,  remainder-man  in  tail,  expectant  on  the  death  of  his  uncle,  tenant 
for  life,  being  distressed,  conveys  manors  of  300/.  per  annum  for  300/.  to  B., 
his  heirs  and  assigns,  after  the  uncle's  death  without  issue  male,  it  is  void  ii^ 
law,  and  shall  not  be  aided  in  equity.     2  Atk.  133.] 

So,  a  conveyance  shall  flot  be  helped  upon  a  subsequent  communication. 
2Ch.  R.  107. 

Nor,  a  defect  in  articles,  after  a  conveyance  executed.  R.  2  Ch.  R» 
107. 

(2  T  9.)  If  it  be  voluntary. 

So,  if  a  voluntary  conveyance,  is  defective,  chaiicery  will  not  aid  it.     2 
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Vent.  365.     Semt.Ca.  Ch-  47.     1  Vcr.  456.     1  Ch.  R.  147,  8*     H  Vee* 
jun.  5  K]     Vide  ante,  (2  C  8.)  post,  (4  H  9.^4  O  7.) 

j  But  it  seems,  that  if  the  fatheir,  surreptitiously,  destroys  a  voluntary  d6ed 
to  his  daughter,  a  court  of  equity  will  restore  it  to  its  legal  force,  though  there 
was  a  subsequent  voluntary  conveyance  to  another  person.  Ward  v.  Weln 
Ber,  1  Wash.  274.  | 

So,  if  A.  eovenants  to  nlak^  a  jointure  of  500/.  pef  ann.  without  saying 
of  what  lands,  and  afterwards  settles  a  farm  in  A.  of  50/.  per  ann.  and  then 
makes  a  voluntary  settlement  of  200/.  pfei'  ann.,  if  part  of  the  farm  lies  in 
B.  it  shall  not  be  decreed  against  the  heir,  though  a  jointure  was  not  set- 
tled to  the  vklue  agreed  ;  for  ad  to  that  estate  the  conveyance  was  ToluDta-* 
ry.     R.  2  Ca.  Ch.  68. 

If  a  man  settles  lands  in  A.,  B.,  and  C.  upon  himself  for  life,  and  then  io 
bis  issue,  and  for  default  thereof  to  his  nephew  H;  the  lands  in  A.,  and  to  his 
nephew  L.  the  lands  in  B.  and  C,  omitting  one  farm  ;  equity  will  not  sup- 
j^ly  the  omission,  though  proved  to  be  a  mistake.     R.  1  Ver.  38. 

l*]Yet  a  devisee  shall  not  be  aided  against  a  voluntary  settlement  madtf 
ifrithouta  power  of  revocation.     1  Ver.  lOO. 

A  fortiori  if  there  be  a  voluntary  conveyance  for  the  provision  of  yoUngef 
<^hildren,  it  shall  be  aided.     2  Vent.  365.     1  Ver.  40.  132. 

So,  a  lease  shall  be  decreed  to  attend  the  inheritance  settled  by  a  volun^ 
ivkty  conveyance.     1  Ch.  R.  37. 

So,  if  articles  upon  marriage  are,  that  money  shall  be  vested  in  a  purchase 
of  land  io  be  settled  upon  the  husband  and  wife  for  life,  then  to  the  issue 
of  their  bodies,  then  to  the  right  heirs  of  the  husbarnd  \  he  and  his  wife  die^ 
and  their  children  die :  the  heir  of  the  husband  shall  enforce  the  settlement. 
ConU  per  North,  and  afterwards  decreed,  1  Vcr.  998#  471*  9  P.  W« 
255. 

So,  a  woman  entitled  to  dower  shall  be  aided  against  a  defective'  settle- 
ment, surrender,  dr  execution  of  a  power.     R.   2  P.  W.  637.     Vide  post^ 

(3Zl.) 
So,  a  covenant,  that  a  limitatioin  in  fee   being  by  mistake  made  to  him 

and  his  heirs,  the  party  will  stand  seised  to  the  use  of  his  wife  and  her  heirs, 

shall  b€  decreed.     2  P.  W.  464. 

A  conveyance,  covenant^  &c.  being  by  deed,  prima  facie  imports  a  con- 
sideration.    2  P.  W.  467. 

As,  if  a  father  assigns  a  college-lease  to  a  son,  and  covenants  to  renetr# 

Ibid. 

(2  T  10.)  Or,  against  him  who  has  an  estate  upon  good  consid- 
eration. 

So,  a  defective  conveyance  shall  not  be  aided  against  him,  who  has  an  es- 
tate upon  a  good  consitlcration ;  as,  if  a  surrender  of  a  copyhold  sold  or 
mort^iSMis  not  presented,  but  afterwards  the  vendor  surrenders  it  to  the 
use  of  his  will,  and  devises  it  to  his  wife  for  life,  upon  whom  he  had  agreed 
to  settle  it  upon  their  marriage  ;  the  vendee  shall  not  be  relieved  against  the 
wife.     R.  Ca.  Ch.  171.  Vide  ante,  (2  C  8.) 

[If  a  rent-charge  is  limited  to  A.,  and  after  her  death  another  rent-charge 
to  the  heirs  of  her  body,  and  A.  and  her  husband  levy  fine  of  the  lands,  and 
scU  them  to  B.,  and  the  heir  during  her  life  sells  the  rent-charge  to  Ci,  this 
sale  shall  hot  put  B.  in  a  worse  condition,  or  liable  to  a  different  remedy 
than  would  have  been  to  the  heir,  and  C,  purchaser  of  an  equitable  title, 
must  try  it  agaiflst  B.  at  law.     1  Ves.  387. J 
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If  a  mortgage  to  A.  is  defective,  it  shall  not  be  aided  against  him,  who  has 
1^  subsequent  mortgage  by  a  good  assurance,     Eq.  Abr.  320. 

(2  T  1 1.)  When  a  conveyance  shall  be  avoided. 

So,  a  fraudulent  conveyance  shall  be  avoided  in  equity;  as,  if  it  be  ob- 
tained by  false  information.    Ca.  Ch.  74.     Vide  ante,  (2  C  12.)  Vide  post, 

By  insinuation  of  a  match  to  be  obtained  thereby.     1  Ver.  206. 
[So,  a  conveyance  obtained  from  persons  uninformed  oftheir  rights  shall 
be  set  aside,  though  there  was  no  actual  fraud  or  imposition.     2  Brown. 

[A  remainder  to  the  husband  in  a  marriage  settlement,  to  which  the  wife 
objected  at  reading,  and  denied  she  had  desired  it,  (though  his  [*]attomey 
had  told  him  so),  but  executed  the  writings  as  remainder  was  remote,  and 
the  parties  unwilling  to  defer,  may  be  set  aside  as  a  fraud  and  imposition. 
Str.  144.1  . 

So,  if  Uiere  is  a  suspicion  of  an  imposition  :  as,  where  a  woman  levies  a 
fine  of  her  estate  to  the  use  of  B.  and  his  heirs,  but  at  the  time  declares  it  is 
necessary  for  her  to  have  a  trustee,  and  by  her  will  declares  that  she  had 
levied  a  fine  in  trust  for  herself,  and  devises  the  estate  to  C.  and  his  heirs, 
subject  to  the  payment  of  debts,  and  B.  gave  no  consideration,  he  shaH  be 
decreed  to  convey  to  C.     R.  2  Ver.  307. 

[If  a  man  is  arrested  by  due  process,  and  then  executes  a  conveyance 
sever  under  consideration  before,  the  court  will  construe  it  duress,  and  re- 
lieve against  it.     1  Atk.  409,^ 

[Though  a  man  has  a  real  intention  of  disinheriting  his  heir  at  law,  yet  if 
it  is  owing  to  fraud  and  imposition,  this  will  fetch  it  back  and  revest  it  in  the 
heir.     2  Atk.  324.] 

[If  a  voluntary  conveyance  is  made  by  a  very  weak  man,  in  favour  of  one 
who  has  great  power  and  influence  over  him,  and  of  others  who  have  no 
merit  wi&  him,  and  the  deed  contains  a  proviso,  restraining  him  during  his 
life  from  taking  a  fine,  or  leasing  without  the  full  rent,  and  a  power  ot  revo- 
cation only  in  the  presence  of  three  persons  by  name,  who  could  hardly  be 
assembled,  and  the  deed  js  executed  without  being  read  to  him,  and  no  part  is 
left  with  him,  it  shall  be  deli vered  to  the  heir  at  law,  and  possession  of  the 
estate  given  him,  and  the  trustees  convey  to  him.     Ibid.3. 

[But  if  there  is  a  provision  for  creditorsjn  it,  that  shall  be  saved  to  them. 
Ibid.] 

[If  a  counsel  procures  from  his  client  a  grant  of  the  stewardship  of  a  manor 
in  fee,  it  is  not  only  ipso  facto  void,  as  it  might  come  to  a  woman  ;  bat  if  it 
appears  the  grantor  did  not  read  it,  nor  know  what  the  import  of  his  heir^  was, 
and  only  intended  to  give  it  during  pleasure,  it  shall  be  delivered  up.  2  Atk* 
330.]  ^f^ 

[If  devisees  submit  their  differences  to  arbitration,- and  an  award  is  made, 
that  the  lands  shall  be  conveyed  in  the  same  manner  as  they  are  given  by  the 
will,  and  thereupon  by  deed  to  lead  the  uses  of  recovery  the  lands  are  declar- 
ed to  be  to  A.  for  life,  whereas  she  is  entitled  to  them  in  fee  by  the  will,  the 
court  will  order  them  to  be  conveyed  to  her  in  fee.     3  Atk.  486.] 

If  an  infant  has  the  trust  of  an  estate,  and  A.  enters  and  levies  a  fine,  and 
five  years  pass ;  though  the  infant  is  barred  by  tlie  fine  and  non-claim  at  law^ 
because  the  trustees  were  of  full  age,  yet  the  fine  shall  be  avoided  in  equity, 
by  a  bill  brought  within  five  years  s^er  the  infantas  full  age.     R.  2  Ver.  369* 

If  one  parcener  obtains  an  assignment  of  the  part  of  the  other  for  20/.  con* 
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ftideratioD,  and  upon  a  false  saggestion,  that  a  lai^ge  fine  was  to  be  paid  for 
the  adtnisfiion  to  the  estate,  when  the  estate  was  of  200/«  per  atin.  value, 
and  onij  a  small  fine  due  ;  such  assignment  shall  be  avoided.  R.  Eq. 
Ca.  85. 

[If  A.  tenant  for  life^  prevails  on  his  daughter,  tenant  in  tail,  to  join  in  a 
recovery  (to  prevent  the  estate's  falling  into  her  husband's  creditors'  hands) 
to  him  and  his  heirs,  promising  to  be  only  a  trustee  for  her,  and  then  mort« 
gages  it,  but  pays  her  an  annuity  of  30/.  per  annum,  becomes  bankrupt,  and 
dies  ;  and  the  daughter  dies ;  the  [*]recovery  sllkll  be  set  aside,  and  on  the 
heirs  in  tail  refunding  the  30/.  per  annum  received,  the  assignees  of  the 
bankrupt  shall  assign  to  them,  and  the  mortgagee  on  payment  re-convey  to 
them,  and  they  come  in  creditors  under  the  commission  for  the  mortgage 
money.    2  AUt:.  254.] 

And  a  conveyance  obtained  by  fraud  or  imposition  shaU  be  avoided,  though 
it  is  confirmed  by  fine,  and  several  approbations  of  the  party.     3  Ver.  2GN6. 

So,  a  conveyance  by  the  king's  patent  may  be  avoided  by  bill  in  eijuity 
for  deceit,  or  imposition  on  the  king.     R.  1  v  er.  277.  387*  390. 

[If  a  guardian  purchases  his  ward's  estate  immediately  on  his  coming  of 
age,  though  it  has  a  suspicious  look,  yet  if  he  paid  a  full  consideration,  it 
shall  not  be  set  aside.     2  Atk.  15.]] 

[If  A.  grants  an  annuity  to  B.  in  consideration  of  his  learning,  and  the  love 
he  bore  him,  it  is  not  a  valuable  consideration.     2  Atk.  1 52.] 

[But  if  B.  gave  up  a  pecuniary  advantage  at  the  request  of  A.,  it  amounts 
to  a  valuable  consioeration.     Ibid.J 

[Or,  if  there  be  arrears  on  the  voluntary  annuity,  and  B.  promises  not  to 
sue  for  these  arrears,  and  A.  thereon  grants  the  annuity  afresh,  this  is  a 
valuable  consideration,  and  also  for  an  additional  annuity.     Ibid./] 

{  What  circumstances  will  furnish  a  sufficient  ground  for  setting  aside  a 
conveyance  of  land,  as  fraudulent.  Hildrethv.  Sands,  2  Johns.  Ch.  Kep.35. 
Hendricks  v.  Robinson,  2  Johns.  Ch.  Rep.  283.  Ri^  v«  Murray,  2  Johns. 
Ch.  Rep.  565.  Reade  v.  Livingston,  3  Johns.  Ch.  Kep.  481.  Bayard  v. 
Hofioian,  3  Johns.  Ch.  Rep.  450.  Seaving  v.  Brinkerhoff,  3  Johns.  Ch. 
Rep.  329.  Somers' Adm'rs.  T?.  Smyth,  2  Des.  214.  Anon.  2  Des.  304* 
Croft  V.  Arthur,  3  Des.  223.     Bunch  v.  Hurst,  3  Des.  273.  } 

(2  T 12.)  When  not. — ^Though  made  upon  a  false  suggestion, 

But  it  is  not  sufficient  to  avoid  a  conveyance,  that  it  was  obtained  upon 
false  insinuations  ;  as,  if  a  man  falsely  persuades  another  that  his  son  is 
dead,  and  thereby  obtains  a  devise  of  the  estate  to  himself.  Vide  post, 
(3  A  2.) 

If  a  man  under  an  arrest  is  concealed,  and  denied  to  his  relations,  and 
persuaded  to  make  a  devise  of  his  estate  to  a  stranger.  R.  3  Ca.  Ch.  61. 
94.  103. 

(2  T  IS.)  Though  it  becomes  unreasonable  by  matter  ex  post 

facto. 

So,  it  is  no  reason  for  avoiding  a  settlement,  that  it  became  unreasonable 
by  itidXiQt  tx  post  facto  ;  as,  a  marriage  settlement,  which  settles  a  jointure 
equivalent  to  a  portion,  and  a  security  to  repay  the  portion  also,  if  the  hus- 
band dies  without  issue,  shall  not  be  iivoided,  if  the  husband  dies  without 
issue  within  a  week.     R.  in  Chancery,  and  confirmed  in  Parliament,  Ca. 

Pari.  21.  ... 
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[If  A,  entitled  to  reversion  after  death  of  tenant  for  life,  (then  unmarried, 
but  to  whose  first  and  other  sons  there  are  remainders,)  sells  reversion,  and 
tenant  for  life  dies  in  a  month,  the  conveyance  shall  not  be  set  aside  if  no 

fraud.     2  Ves.  422.]  .  .         xv     * 

If  a  man  for  350/.  gives  security  by  mortage  of  a  reversion,  after  two 
lives,  for  700/.  to  be  paid  when  the  two  lives  fell  ;  he  shall  not  be  relieved, 
^ough  the  livjBs  fall  within  two  years.     1  Ver.  141. 

But  if  an  apprentice  is  tuped  away  before  the  time  for  which  be  ought 
to  serve,  thoqgh  occasioned  by  his  negligence,  the  master  shall  refund  part 
of  the  money.     R.  2  Ver.  64. 

[<^]If  there  is  an  argeement  for  the  purchase  of  a  house,  which  is  consumed 
by  fire  before  the  conveyance  of  it,  the  purchaser  shall  be  aided,  2  P.  W. 
$20/    ' 

Vide  ante,  (2  C  9.) 

(2  T  14.)  When  a  surprise  or  a  small  mistake  is  alleged. 

Sq,  a  conveyance  shall  not  be  avoided,  because  it  was  made  or  executed 
by  surprise ;  as,  that  it  was  not  read  by  the  party,  or  to  him ;  except  where 
}t  otherwise  appears  to  be  contrary  to  his  intention.     R.  Ca.  Ch.  56.  59.  76. 

If  there  are  many  misrecitals.     3  Ca.  Ch.  56.  59.  76. 

If  the  counsel  was  negligent  or  unskilful.     Ibid.  56.  76. 

If  there  was  no  counterpart.     Ibid.  83. 

Or,  the  trustees  mentioned  in  the  deed  have  no  notice  of  it.     Ibid. 

If  a  recital  is  repugnant  to  the  deed.     Per  Holt  Ch.  J.     3  Ca.  Ch.  101. 

Or,  any  part  material  to  that  which  U  immaterial,     3  Ca.  Ch.  101 . 

(2  T  16.)  After  a  long  acquiescence. 

So,  it  shall  not  be  avoided  after  twenty  years,  upon  pretence  that  tlie  per- 
son who  CQnveye4  was  non  compos.     1  Ch.  R.  40. 

(2  T  16.)  At  the  request  of  him  who  has  oi^ly  a  voluntary  coi^- 

veyance. 

So,  it  shall  not  be  avoided  by  him,  who  claims  by  a  subsequent  voluntary 
settlement,  though  the  first  convevance  was  also  vqluutary.    Vide  ^nte,  {'2 

<;  8.— a  T  9.) 

^,  if  the  manor  of  L.  iis  settled  to  pay  100/.  per  ann.  to  a  younger  son, 
and  the  residue  to  the  elder ;  and  afterwards  the  father,  having  the  settle- 
ment in  bis  custody,  settles  the  sanie  manor  upon  the  j'ounger  son  and  his 
first  and  other  sons  in  tail,  and  settles  land  of  greater  value  upon  his  eldest 
son ;  equity  will  not  avoi4  the  prior  settlement  of  the  manor.     R.  2  Ver. 

It  A«9  having  by  a  voluntary  settlement  given  ^n  estate  to  B.  without  a 
power  of  revocation,  afterwards  devises  it  to  D.,  the  devisee  shall  not  avoid 
the  prior  settlement ;  for  he  also  cl«^ii|s  by  a  vqluQtary  act.  Eq.  Abr.  23. 
1  Ver.  100.     Vide  ante,  (2  T  9.) 

[A  voluntary  deed  withqut  power  of  revocation  formerly  executed,  though 
informal  in  sevpr^^l  narts,  kept  by  the  person,  but  never  cancelled,  a|iali  not 
be  set  aside  by  a  sijbsequent  will.  '  1  Atk.  6^5.] 

So,  if  A.  upon  his  marriage  m^kesan  extravagant  and  unreasonable  settle- 
ment, if  no  circumvention  or  incapafity  appears,  it  shall  not  be  avoided  by 
those  who  claim  by  a  subsequent  marriage  settlement.     Scml^.  Eq.  Ca.  8Q^ 
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(2  V)  COPYHOLD. 

So,  a  bill  lies  for  the  severance  of  copyhold  and  freehold  lands  inter'-- 
mixed. 

[The  expenses  of  a  commission  to  separate  freehold  and  copyhold  lands, 
shall  be  borne  by  both  parties  equally,  though  their  interests  are  of  difierent 
Values.     3  Atk.  83.] 

r*3So,  to  ascertain  the  customs  of  a  manor.    Ch.  R.  1 14. 

So,  to  assign  timber  to  a  copyholder,  estovers,  &c. 

So,  for  the  surrender  of  a  copyhold,  pursuant  to  an  agreement  with  a  pur- 
chaser,  where  the  copyholder  refuses  to  perform,  or  dies  before  per- 
formance. 

Though  it  be  a  copyhold  for  lives,  as  well  as  in  fee,  where  the  copyholder 
hath  the  sole  power  to  surrender,  though  by  his  death  it  vests  by  custom  in 
another  nominee.     1  Ch.  R.  274. 

So  J  to  supply  v^  surrender  for  payment  of  debts,  or  provision  for  a  wife  or 
younger  children.     2  P.  W.  490.     Vide  Copvhold,  (P  2.) 

(^If  a  testator  had  by  his  will  expressed  a  clear  unequivocal  intention  (2 
Ves.  jun.  332.)  to  pass  a  copyhold,  or  a  limited  interest  in  a  copyhold,  (3 
B.  C.  C.  1 70.),  as  a  remote  reversion  (3  P.  Wms.  287.\  equity  would,  in  the 
favoured  cases,  have  supplied  the  omission  of  a  surrenoer.] 

[The  55  G.  3.  c.  1 92.  has  rendered  a  surrender  of  copyhold  estates  to  the 
copyholder's  will  unnecessary.] 

[Vet  still,  says  Mr.  Fonblanque,  the  distinctions  illustrative  of  the  princi* 
pies  upon  which  courts  of  equity  proceed  in  the  exercise  of  this  branch  of 
Uieir  jurisdiction,  will  be  found  useful  in  defining  the  motives  and  extent  of 
equitable  interference  in  other  cases  of  defective  conveyance.  17  Ves.  296.] 

[Which  principles  he  states  tp  be  these  :  equity  would  have  supplied  the 
surrender  of  a  copyhold  in  favour  of  three  descriptions  of  persons  ;  creditors, 
wife,  and  children.] 

[And  even,  in  such  cases,   they  proceeded  subject  to  several  restrict* 

tions.] 

I  For  though  they  would  supply  the  surrender  of  copyholds  in  favour  of 
creditors,  if  the  other  estates  liable  to  the  payment  of  debts  wer^  not  suffi- 
cient.    iP.Wms.  444.     2B.C.C.  325.] 

[^Yet  if  there  were  both  freehold  and  copyhold  estates  devised  for  the  pay- 
ment of  debts,  and  the  freehold  was  sufficient  for  such  puipose,  they 
would  not  supply  the  surrender  of  the  copyhold.  1  Ves.  315.  1  fiq.  Ab. 
123, 124.] 

[And  in  supplying  a  surrender  in  favour  of  a  wife,  or  younger  children 
(who  must  be  legitimate,  Pre.  Ch.  475.),  courts  of  equity  respected  the  claims 
of  the  heir  at  law,  and  therefore  would  not  interpose,  if  the  heir  would  there- 
by be  left  unprovided  for.     1  Salk.  1 87.     1  Atk.  387.] 

(^But  tibe  heir  whose  claim  was  thus  respected  was  one  for  whom  the  tes- 
tator was  under  as  strong  a  moral  obligation  to  provide  as  for  the  devisee. 
3  B.  C.  C.  229.] 

[And  must  hs^ve  been  wholly  unprovided  for.  3  B.C.  C.  28G.  Vide  3 
B.  C.  C.  188.     16  Ves.  90.     17  Ves.  296.] 

X\n  which  last  case  the  master  of  the  roils  intimated  his  opinion  that  the 
want  of  a  surrender  ought  not  to  be  supplied  against  a  grandchild  not  othcr- 
wfse  provided  for.     Vide  eiiam  1  Madd.  R.  627.] 

[And  if  the  supplying;  of  the  surrender  would  not  disinherit  the  heir,  courts 
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of  equity  would  have  supplied  it  in  favour  of  the  wife,  thou^  she  were  other- 
wise provided  for.     1  Atk.  386.] 

[But  it  was  held  that  they  ought  not  to  supply  a  surrender  for  younger 
children  against  an  elder,  to  make  them  in  a  better  situation  than  the  elder* 
1  Eq.Abr.  124.] 

[Which  consideration  however  was  not  attended  to  in  later  cases,  both 
[*]the  master  of  the  Rolls  and  lord  Talbot  being  of  opinion,  that  the  father 
was  the  best  judge  what  was  a  proper  provision  for  his  children.  3  P.  Wms* 
383.     Forres.  35.] 

tAs  to  the  9ases  in  which  copyhold  will  pass  by  will  without  surrender,  see 
^  Wms.  360.,  and  cases  therein  cited ;  etiam  5  Ves.  557.] 

[And  in  those  cases  in  which  the  court  would  supply  a  surrender,  the 
effect  of  the  surrender  was  bounded  by  the  motive  which  induced  the  court 
to  supply  it ;  therefore  where  the  testator  devised  a  copyhold  to  trustees  in 
trust  to  sell  and  to  pay  the  interest  of  the  produce  to  the  wife  during  her 
life,  and  after  her  death  to  a  stranger,  the  court,  though  it  supplied  the  sur- 
render in  favour  of  the  wife,  decreed  that  the  customary  heir  should  be  at 
liberty  to  apply  after  her  death.     3  B.  C.  C.  1 70.] 

[And  courts  of  equity  would,  in  supplying  the  surrender  of  a  copyhol<l 
estate  in  favour  of  a  purchaser  for  valuable  consideration,  go  still  farther; 
for  they  would  not  only  supply  it  against  the  party  himself  and  his  heir,  2 
Ch.  Rep.  113.;  but  also  against  his  assignees  and  creditors,  if  he  become 
a  baidcrupt     2  Vem.  565.     1  Fonbl.  39—4 1 .  n.  (v.)] 

I^Where  a  surrender  was.  supplied  for  creditors,  an  acoount  was  ako  di- 
rected of  the  rents  and  profits  from  the  time  the  copyhold  estates  were  held 
to  pass ;  and  this  though  tlie  heir  was  an  infant.     12  Ves.  158. J 

[Though  in  case  of  a  stale  demand  by  a  younger  child,  an  account  was 
decreed  only  from  the  time  of  filing  the  bill.     3  P.  Wms.  288.  n.] 

fThe  plainti/T,  where  a  surrender  was  supplied,  usually  paid  the  costs.  3 
Atk.  587.     1  Ves.  63.] 

[If  one  by  his  will  charges  all  his  worldly  estate  with  his  debts,  and  dies 
seised  of  copyhold,  which  he  particularly  devises,  it  shall  be  applied  pari 
passu  with  the  freehold,  though  there  is  no  surrender  to  the  use  of  the  will. 
3P.  W.  91.     Vide  1  Brown,  273,  274.] 

pf  a  man  devises  all  his  estate  to  his  son,  subject  to  payment  of  debts,  and 
has  only  copyhold,  the  defect  of  surrender  shall  be  supplied,  that  something 
may  pass.     1  Ves.  215.] 

[The  court  will  supply  the  defect  of  a  surrender  of  estate  devised  in  favour 
of  a  younger  son,  though  some  other  provision  had  been  made  for  him,  and 
though  this  was  only  a  remainder  after  estates  for  life  and  in  tail,  and  though 
the  heir  at  law  had  surrendered  to  the  use  of  his  will  and  devised  to  his  mo- 
ther.    C.  T.  T.  35.     3  P.  W.  283.] 

[If  A.  devises  all  his  freehold  and  copyhold  lands  in  S.  and  M.  to  his 
ivife,  her  heirs,  &c.  being  assured  she  will  leave  them  to  such  children  as 
deserve  them,  and  she  devises  all  her^  freehold  and  copyhold  lands,  eiccept 
the  copyhold  in  H.,  to  her  daughter,  and  devise^  the  copyhold  in  H.  to  her 
son,  and  intends  surrendering,  but  dies  without  it,  and  another  copyhold  de- 
scends to  the  son  •,  the  court  will  establish  the  wills,  and  supply  a  surrender* 
1   Atk.  389.]  "'^'^ 

[A.  having  several  copyholds,  some  surrendered  to  the  use  of  his  will, 
others  not,  one  only  a  trust  estate,  the  other  in  his  own  name ;  he  devises  all 
his  copyholds  to  B.  his  grandson,  his  heirs,  &c.  and  devises  several  l^acies 
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to  his  eldest  son,  all  the  copjholds  pass ;  for  the  eldest  son  claiming  under 
the  will  must  admit  the  whole.  1  Yes*  121.] 

[But  if  a  man  devises  his  real  estate  to  be  sold  to  pay  debts  and  legacies, 
and  subject  thereto  devises  all  his  personal  estate  to  his  sister,  whom  he 
makes  executor ;  the  court  will  not  supply  the  defect  of  a  surrender  of  copy- 
hold,  if  the  other  estates  are  sufficient.  C.  T;  T.  78.] 

[*][If  A.  having  freehold,  but  no  copyhold  lands  settled,  devises  all  his 
lands  unsettled,  and  all  his  goods  and  chattels,  to  his  wife  for  life,  then  to 
his  younger  children  as  she  thinks  fit,  and  dies,  leaving  freehold,  and  also 
copyhold  unsettled,  and  not  surrendered  to  the  use  of  his  will ;  the  copy- 
hold does  not  pass  by  the  will.     1  Atk.  387.] 

[Copyhold  lands  surrendered  to  the  use  of  the  will,  pass  by  the  general 
words  of  all  messuages,  lands,  tenements,  and  hereditaments,  though  testa- 
tor has  freehold,  especially  if  it  appears  by  the  will  that  he  intended  that  all 
his  estate  shall  pass.     1  Yes.  236.J 

[If  A.  devises  copyhold,  among  other  estates  to  B.  his  heir  at  law  for  life, 
with  remainders  over  to  C. ;  B.  gets  the  estate  enfranchised,  calling  himself 
executor  and  devisee  of  A.,  and  afterwards  by  conveyance  reciting  the  en- 
franchisement, creates  a  term  to  raise  money  to  pay  debts,  the  residue  to  C«, 
the  court-rolls  are  burnt,  so  it  do€fs  not  appear  whether  there  was  a  surren- 
der to  the  use  of  A.^s  will;  but  on  the  circumstances  it  shall  be  presumed, 
and  the  land  go  to  C.  by  the  will  of  A.     1  Yes.  234.] 

So,  a  surrender  is  not  necessary,  where  A.  has  only  the  trust  of  a  copy* 
hold  in  tail.     R.  2  Yer.  585. 

[A  devise  of  the  equity  of  redemption  of  a  copyhold,  to  which  the  mort- 
gagee is  admitted,  is  good,  though  there  is  no  surrender  to  the  use  of  the 
will.     3  P.  W.  358.] 

[If  a  man  surrenders  to  the  use  of  his  will,  a  will  unattested  shall  direct 
the  uses,  notwithstanding  the  statute  of  frauds,  which  extends  not  to  cus- 
tomary estates.     2  Atk.  37.] 

[Where  the  legal  estate  is  in  trustees,  copyhold  lands  shall  pass  by  the  will 
of  the  cestuique  trust,  without  surrender,  and  though  the  will  be  not  attested. 
2  Atk.  37.] 

[If  a  real  estate,  part  free  and  part  copyhold,  originally  the  inheritance 
of  the  wife,  is  settled  in  trustees  for  husband  and  wife,  and  the  survivor, 
and  the  heirs  of  their  two  bodies,  remainder  to  the  husband  in  fee,  and  the 
husband  by  bis  will  gives  all  his  messuages,  lands,  tenements,  and  heredita- 
ments in  H.,  and  all  other  his  real  estate  to  the  same  trustees  for  a  term,  and 
then  gives  all  the  premises  unto  his  wife  for  life,  without  waste,  the  copy- 
hold passes  without  surrender ;  for  as  a  surrender  must  be  by  the  person 
who  has  the  legal  estate,  where  one  who  has  not  the  legal  estate  ba^  the 
beneficial  interest,  it  may  pass  by  a  will  as  other  lands ;  and  the  testa- 
tor's intention  appears  here.  Without  waste,  is  surplusage  as  to  the  copy- 
bold.     3  Atk.  73.] 

[If  a  man  surrenders  copyhold  to  the  use  of  his  will,  and  signs  the  two 
first  sheets  of  bis  will,  consisting  of  eleven,  and  no  more,  and  no  witnesses  to 
it,  this  is  a  good  appointment  to  charitable  uses,  under  stat.  43  Eliz.  of  char- 
itable uses*     2  Atk.  497.] 

So,  if  a  surrender  is  not  presented  in  the  time  required  by  the  cus- 
tom, it  shall  be  aided  in  equity.  2  Yer.  564.  609.  Eq.  Abr.  122. 
Vide  Copyhold,  (P  2.) 

Though  the  surrenderor  afterwards  becomes  a  bankrupt,  it  shall  be  aided 
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against  the  creditors  of  the  bankrupt*     R.  2  Yer*  oC5.     £q.  Abr.  312.  Eq. 

R.  14.  . 

So,  it  shall  be  aided  against  a  purchaser. with  notice.     R*  2  Ver.  609« 
Soy  if  a  nK>rtgage  is  m^de  of  lands^  part  freehold  and  part  copyhold,  I^^Jand 
the  mortgagor  dies  before  a  surrender  inade  ;  the  heir  shall  be  decreed  to 
surrender  the  copjhold.     R.  Ch.  R.  272.  3B\ . 

[If  a  man  has  two  copyhold  estates,  one  surrendered  to  the  use  of  his  will, 
the  other  not,  both  subject  to  a  mortgage  of  400/.,  and  by  will  says,  I  give 
all  and  every  my  freehold  and  copyhold  (having  surrendered  the  copyhold 
part  thereof  to  the  use  of  this  my  will)  to  A.  and  B.  for  the  benefit  of  a 
younger  child,  and  directs  that  the  copyhold  part  shall  be  subject  to  the 
payment  of  the  400/*  mortgage  -,  the  unsurrendered  estate  shall  pass,  and 
the  heir  at  law  shall  surrender  to  the  uses  of  the  wilh     3  Atk.  585.     1  Ves^ 

63.] 

But  where  the  land  of  the  defendant  is  not  intermixed,  but  lies  entirely 
together;  there  shall  not  be  a  commission  for  severance  or  distinguishment. 

So,  if  a  copyhold  is  devised  to  the  eldest  son,  being  of  the  nature  of 
borough-english,  and  houses  in  London  to  the  youngest  son,  but  there  is 
no  surrender,  and  the  houses  before  pse  entry  of  the  youngest  son  are  burnt  ^ 
the  defect  of  a  surrender  shall  not  be  supplied.     R.  2  Ver.  265. 

^If  A.  seised  of  freehold,  and  of  copyhold  borough-english,  not  surren- 
dered to  the  use  of  his  will,  by  will  desires  all  his  debts  to  be  paid,  makes 
provision  for  his  wife  and  daughter,  further  provision  for  daughter  after 
wife's  death,  and  then  all  the  residue  re^t  and  personal,  of  what  nature  or 
kind  soever,  to  his  wife,  her  hctrs,  executors,  &c.  the  copyhold  does  BOt 
pass.     2  Ves.  164.] 

[Defect  of  surrender  shall  not  be  supplied  in  favour  of  grandson,  coosie, 
or  natural  child.     2  Ves.  682.] 

[But  in  favour  of  widow,  children,  and  creditors,  it  shall,     fd.  ibid.} 

So,  if  a  surrender  is  made  upon  condition  to  be  returned,  if  the  surrew 
deror  recovers  ;  and  afterwards  he  makes  a  surrender  of  part  only  to  the 
$ame  uses,  and  desires  to  have  the  first  again,  which  is  refused  ;  the  first 
shall  not  be  aided.     R.  Eq.  R.  8« 

So,  if  a  farm  is  mortgaged  with  all  the  lands  therewith  occupied,  and  a 
copyhold  is  occupied  with  the  farm,  but  not  described  in  the  mortgage,  Dor 
a  covenant  therein  to  make  a  surrender :  a  surrender  sliall  not  be  c&cree<^ 
if  the  farm  without  the  copyhold  is  sufficient*     R.  Eq.  R.  14. 

So,  if  a  surrender  to  the  use  of  a  will  was  intended,  but  not  accepted,  it 
shall  not  be  aided  against  the  heir,  if  he  did  not  prevent  the  surrender.  •  I 
P.  W.  354. 

If  by  a  marriage  settlement  land  is  limited  to  the  husband  and  wife  for 
life,  afterwards  to  the  first,  second,  and  other  sons  in  tail  male,  and  for  de- 
fault of  issue  male,  for  years  to  a  trustee  for  the  raising  of  portions  for  the 
daughters  of  that  marriage ;  and  there  is  a  covenant  that  a  copyhold  estate 
shall  be  surrendered  to  the  same  uses  :  the  copyhold  shall  be  subject  to  the 
payment  of  the  portions,  if  the  freehold  is  not  sufficient ;  though  by  the  cus- 
tom of  the  manor  it  cannot  be  surrendered  so  as  that  a  term  can  be  limited 
for  default  of  issue  male.     R.  2  Ver.  321 . 

If  by  a  marriage  settlement  a  copyhold  is  agreed  to  be  surrendered  to  the 
same  uses  with  a  freehold,  and  a  surrender  is  made  to  difierent  uses,  the  sur- 
render shall  be  vacated,  and  the  copyhold  shall  be  subject  to  the  same  uses 
with  the  freehold.     R«  Ch.  R.  254,  5. 

So,  if  by  custom  of  a  manor  the  wife  is  entitled  to  her  free  bench,  and  a 
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clap yhoM  is  ^rrendered  to  a  trustee,  in  trust  for  the  husband  in  fee  the  wift 
shall  be  aided  in  equity  for  her  free  bench.     2  P.  W.  644.  ' 

[♦l[If  in  a  mainor  where  the  custom  is,  that  whoever  purchases,  Ae  land# 
shall  go  in  succession,  A.  purchases  for  his  own  and  two  other  lives  and 
l^rfys  tfU  the  money,  and  by  Vill  4ie vises  all  his  estate,-  real  and  peraonal  in 
possession  or  reversion,  to  his  wife ;  she  shall  have  the  estate,  though  there 
wais  no  surrender,  aud  though  there  was  other  provision  for  her.  The  court 
will  supply  a  surrender  against  wot  hares  faciusj  tboudi  not  against  an  heir  of 
blood,     1  Atk.  385-] 

[ff  copyholder  for  life,  With  free  bench  to  his  widow,  agrees  to  sell  ta  liii 
son  for  valuable  conskleration,  which  is  paid,  but  he  dies  before  actual  sur-' 
render ;  the  son  is  entitled  to  the  performance,  and  the  widow  must  surrea*^ 
der  her  widow's  estarte.     2  Ves.  631. 638^] 

So,  if  a  quit-rent  is  paid  for  twenty  years  Hjr  a  copyhoMei'  to  the  lord  of 
the  manor  of  B.  ;  it  shall  be  decreed  to  him,  though  it  appear?  and  is  admit-' 
ted,  that  this  copyhold  was  antiently  held  of  the  manor  of  C.  ;  for  a  grant, 
of  the  freehold  of  this  copyhold  shall  be  presumed.     R.  2  Ver.  517. 

[The  court  will  decree  payment  of  a  quit  rent,  thoi^h  there  was  a  remedy 
at  law,  and  the  biH  improper  and  vexatious,  rather  than  dismiss  it ;  for 
plaintiff  would  then  sue  at  law,  to  the  farther  oppression  of  defendant.  3  P« 
rfi  136;] 

9o,  chancery  will  relieve  against  a  forfeiture  by  waste  not  designed,  neg* 
lect  of  suit,  &c.     Vide  Copyhold,  (M  3.) 

Or,  against  other  involuntary  forfeiture.     Vide  Copyhold,  (P  2.) 
r<!:!hancery  will  not  relieve  against  a  voluntary  forfeiture.  Semb.  Str.  447.] 
^A  bill  lies  not  for  a  lord  of  a  mftnor  to  hold  a  down  dbcharged  of  defen- 
dstnt's  claim  of  common.     3  P.  W.  156,] 

[If  father  purchases  copyhold  land  in  nia  son's  name,  aged  eighteen,  and 
the  father  continues  in  possession  till  his  death ;  this  shall  be  considered  m$ 
an  advancement  for  the  scm,  and  not  a  trust  for  the  father.     1  Atk.  386.} 

[If  the  son  devise  these  lands  to  the  child  bis  wife  was  eusient  with,  and 
on  its  not  being  bom  alive,  or  dying,  to  his  wife,  and  it  appears  she  was  not 
with  child  ;  yet  she  AM  hav6  them,  and  the  court  will  supply  tbe  want  o^ 

surrender.     Ibid.} 

[A  bill  lies  not  for  a  lord  of  a  manor  to  compel  copyholdento  oomeis 
and  be  admitted  tenants^     3  Atk.  449.} 

(a  W)  COSTSj 

When  they  shall  be  given,  and  when  not. 

iiy  Ihe  st.  1 7  R.  2.  6.  the  chancellor,  after  su^stions  are  fo^anA  vitritucg 
siiall  have  power  to  award  damages  after  his  discretion  to  him,  who  is  un- 
duly travailed.  ,      ,       .        ..  t 

And  therefore,  if  a  bill  is  dismissed  upon  the  hearWg  of  the  cause,  the 

defendant  shall  hAve  costs. 

[If  defendant  denies  all  equity,  and  plaintiff  brings  cause  to  a  hearing  on 
/)ill  and  answer,  and  the  bill  is  dismissed,  plaintiff  shall  pay  tax^  costs#    9 

Aik.  U    Vide  1  Brofrn,  4Q3.]  ,  .    .        ,  4     . 

[If  there  js  a  decree  wwi,  and  defendant  makes  default,  and  the  decree  b« 
made  absolute,  and  the  courtgrants  re-heafriog  on  his  petition,  he  shall  pay 
10/.  costs.     Bunb.  30,]  • 

[*]fPlaintiff,  by  accepting  a  third  answer,  docs  not  waive  bis  costs  on 

the  second.     Bunb.  34.1  .     ^^-.  *•*.«•-! 
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[On  a  tfaiid  order  of  amendmeDt^  plaintiff  shall  pay  taxed  costs,  unless 
it  was  obtained  on  ternM,  and  by  consent.     3  Atk.  1 23.] 

If  the  dismission  is,  when  the  hearing  is  up<Hi  bill  and  answer,  the  costs  of 
the  defendant  are  ascertained  at  405* 

[If  a  bill  brought  by  an  administrator  is  dismissed  on  demurrer,  he  shall 
pay  costs.     Bunb.  €3«] 

[If'bili  is  amended  by  striking  out  defendant's  name,  be  shall  have  costs, 
Iboug^  he.  appeared  and  answered  without  being  served  with  process*  Bunb^ 
335.] 

So, .  if  a  bill  be  for  reli^ against  the  penalty  of  a  bond,  and  it  is  decreed 
upon  payment  of  costs,  generally  ;  this  imports  costs  at  law,  and  in  equity .^ 
3  Ch.  R.  5. 

[On  an  order  total  costs  of  an  ejectment,  when  a.  new  trial  is  granted 
wmch  piaintiif  had  opposed,  if  it  is  granted  on  clear  grounds,  he  shall  not 
be  allowed  costs  for  the  opposition,  but  if  granted  on  terms,  he  shall.  3 
Atk.  634.] 

So,  if  the  plaintiff  hath  relief  from  a  torticHis  procedure  in  an  inferior  court, 
he  AM  have  his  costs  there,  and  here.    Ch.  K.  473. 

[Vfhere  plaintiff  succeeds  in  his  demand  he  shall  have  costs,  unless  cir- 
cumstances arise  which  are  an  excuse  for  defendant.     2  Atk.  1 1 2^3 

rlf  a  woman  plaintiff  marries,  whereby  the  smt  abates,  and  the  husband 
cna  wife  revive  :  she  shall  have  costs  of  the  whole  suit,  except  of  the  bill  of 
revivor.     1  Ver.  318.] 

So,  ever^  trustee  shall  have  his  costs. 

And  if  his  costs  are  not  taxed  at  the  whole  of  bis  expence,  they  shall  be 
allowed  out  of  the  trust,  upon  his  account.     R.  2  Ca.  Ch.  138. 

[If  a  trustee  defendant  misbehaves,  the  court  will  make  him  pay  costs, 
Aough  costs  out  of  the  estate  would  be  the  same  benefit  to  plaintiff.  3  P. 
W.  344.] 

[If  a  trustee,  merely  to  have  a  point  relating  to- his  private  interest  de- 
termined, brings  the  cestuique  trust  before  the  court,  he  shall  pay  the  whole 
costs.     2  Atk.  4a.} 

So,  if  a  bill  is  brought  by  an  heir,  to  avoid  the  devise  of  his  father,  against 
a  devisee,  and  he  does  not  prevail,  but  is  left  to  law  ;  he  shall  pay  costsr 
1  P.  W.  55e.  ^  ¥  J 

[On  a  bill  brought  against  the  executor  and  the  heir  at  law,  for  account 
ef  real  and  personal  assets,  the  heir  at  law  is  entitled  to  costs,  for  the  law 
throws  the  descent  on  him  ;  the  executor  is  not,  for  he  may  renounce.  2 
Atk.  408.] 

[If  heir  at  law  brings  bill  to  set  aside  will  for  insanity  in  testator,  instead 
of  ejectment,  he  shall  pay  costs  if  he  fails.     2  Atk.  424.] 

fBut  if  the  heir  is  defendant,  though  he  insists  on  fraud  or  insanity,  and 
issue  is  directed,  he  shall  not  pay  costs,  and  often  shall  be  allowed  them, 
thoueh  he  fails«     Ibid.] 

[If  heirat  law  only  cross-examines  witnesses,  produced  to  confirm  a  will 
on  a  bill  in  perpetuam  ret  memoriam,.  be  shall  have  costs;  but  if  he  exam- 
ines other  witnesses  to  encounter  the  will,  he  shall  not;  this  is  only  when 
no  relief  is  prayed,  and  the  cause  does  not  come  to  a  hearing.  3  Atk. 
387.] 

[*jCBut  where  at  the  hearing  an  issue  at  law  is  directed,  thouffh  the  will 
18  established, he  sbdl  have  costs..     Ibid.] 

[But  if  he  sets  up  insanity,  or  other  disabiUty  in  testator,  and  faih,  he 
shall  not  have  costs.     Ibid.] 

L*d82]  -^ 
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[The  eourt  will  not  decree  bim  to  pay  costs,  but  on  a  very  strong  case, 
as  spoliation,  or  secreting  the  will.     Ibid.l 

[If  one  witness  swear  an  beir  attempted  to  conceal  a  will,  which  he  bjr  hit 
answer  denies,  the  court  will  give  him  costs.     Ibid.]] 

[But  if  after  the  heir  is  informed  there  is  a  will  in  A.'s  hands,  he  takes  out 
administration  on  the  usual  oath,  without  enquiring  after  A#,  the  court  will 
not  give  him  costs.     Ibid.] 

So,  if  a  legatee  or  creditor,  not  a  party  to  the  suit,  comes  to  prove  a  debt 
or  legacy  before  a  master,  he  shall  have  costs ;  for  it  is  for  tbe  ease  of  th<^ 
estate.     2  P.  W.  27. 

[When  costs  are  decreed  out  of  an  estate  to  be  sold  for  benefit  of  credit 
tors,  plaintiff  and  defendant  are  entitled  to  them  before  the  creditors  are  en^ 
titled  to  their  demands.     2  Ves.  558.] 

[Mortgagor  shall  pay  costs,  though  he  has  offered  to  pay  what  shall  appear 
due,  on  balance  of  tbe  mortgage  on  one  hand,  and  an  open  account  on  the 
other,  unless  mortgagee  has  been  vexatious.     3  Ves.  675.^ 

So,  where  a  solicitor  carried  on  a  cause  in  the  name  of  the  plaintiff,  be 
was  charged  with  the  costs.     Ca.  Ch.  71. 

So,  if  a  cause  miscarries,  by  the  gross  neglect  of  the  attorney^  or  his  80« 
licitor.     1  P.  W.  593. 

[If  an  attorney  draws  deeds  under  fraudulent  circumstances,  be  shall  pay 
costs  on  their  being  set  aside,  though  he  pretends  he  only  followed  direc* 
tions.     2  Atk.  324.] 

[If  a  solicitor  in  a  cause  takes  affidavits  before  himself,  a  petition  found- 
ed thereon  shall  be  dismissed,  and  be  shall  pay  the  costs.     3  Atk.  813.] 

[If  there  are  two  defendants  to  a  bill  for  tithes,  and  they  answer  and  ex- 
amine separately,  and  one  makes  default,  the  other  shall  pay  the  whol^  costs^ 
Bunb.  138.     Sed  qu.] 

[On  an.  answer  reported  scandalous,  costs  (as  fees  not  paid)  are  allowed 
by  way  o/ damages,  and  satisfaction  for  the  scandal.     Bunb.  164.] 

[Ff  defesndant  to  a  cross-bill,  by  a  second  answer  confesses  a  matter,  though 
he  bad  ch_aiged  the  contrary  in  his  original  bill,  and  did  not  disclose  it  in  his 
first  answier,  he  shall  be  punished  with  costs.     C.T.  T.  78.] 

[If  a  bill  is  brought  to  secure  a  contingent  interest  devised  over,  the  costs 
shall  be  paid  out  of  testator's  assets,  who  by  his  will  has  occasioned  the 
difficulties.     3  P.  W.  300-] 

[Heir  at  law  defendant  shall  have  costs,  though  he  insists  on  his  title,  and 
it  goes  against  him.  Heir  at  law  plaintiff  miscarrying  shall  not  have  costs ; 
if  his  suit  appears  groundless,  be  shall  pay  costs.     3  P.  W.  373.] 

[In  notorious  frauds,  anciently  the  court  decreed  examplary  costs,  but  it 
is  now  disused.     2  Atk.  43.]  -  r 

[A  party's  having  refused  a  fair  offer  of  accommodation,  is  a  reason  lor 

giving  costs.     2  Atk.  48.] 

[If  plaintiff  does  not  reply,  defendant  has  costs  only  accordmg  to  the  courje 
of  the  court;  but  if  plaintiff  desires  defendant  to  do  an  [*]act,  (as  to  admit 
to  a  copyhold),  he  shall  have  costs  taxed.     2  Atk.  101.] 

[If  the  exceptant  to  an  award  of  commissioners  of  charitable  uses  is  vex- 
atious, this  court  can  (and  will)  give  costs  to  be  taxed  against  him,  though 
the  commissioners  cannot.     2  Atk.  238.] 

[The  court  will  give  costs  on  exceptions  to  a  decree  of  chantabJc  uses, 
to  the  exceptants  where  they  prevail,  to  the  respondente  where  they  do  not. 
2  Atk.  551.]  ^     [•583] 
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Clf  an  information  is  bmaght  coloarably  for  a  charity,  bat  contrary  to  the 
real  charity,  the  relators  shall  pay  the  costs.     1  Ves.  73.     2  Ves.  327 •] 
^  But  the  court  has  power,  upon  the  circumstances  of  the  case,  to  abate  or 
dischaiige  damages  and  posts*     Ca.Ch.  106. 

And  therefore,  where  a  borrower  paid  money  to  a  scrivener  entrusted  t» 
make  a  loan  of  the  money,  without  taking  up  the  security,  though  the  pay.-v 
ment  was  not  allowed,  yet  he  was  not  chai^ged  with  interest  or  costs.  Ca. 
Cb^94.ni. 

If  a  loan  is  made  to  an  heir,  &c.  upon  an  agreement  to  pay  1000/.  for 
every  100/.  if  his  uncle  dies  without  issue,  in  his  lifetime ;  there  shall  be  a 
decree  with  interest,  but  without  costs.     2  Ver.  123. 

^a  bill  of  revivor  i^  dismissed  with  postSt  n^  costs  of  the  first  bill  shall  be 
l^ven.     3  Ch.  R.  65. 

{  If  a  party  dies  before  costs  are  decreed,  the  right  to  costs  up  to  that 
time,  is  extinguished ;  unless  they  are  payable  out  of  a  particular  fund, 
when  they  are  granted  as  matter  of  relief.  Travis  v.  Waters,  13  Johns, 
Rep.  dOO, 

But  the  plaintifis,  on  a  bill  of  revivor,  cannot  claim  cost^,  unless  they 
ceme  before  the  court  expressly  in  the  character  of  personal  representatives 
of  the  deceased.     Ibid. 

Thus,  where  the  bill  states  the  plaintiffs  to  be  heirs  and  devisees,  though 
they  are  also  executors,  th^y  are  not  entitled  to  costs*     Ibid. 

The  genera]  rule  in  law  and  equity  is,  that  where  the  party  dies  before 
jud^meni;  or  a  decree,  the  right  to  costs  dies  with  the  person.     Ibid. 
"    Costs  in  equity  rest  in  the  discrc^tion  of  tbc^  chancellor,  and  do  not  always 
follow  a  decree*     Ibid, 

It  a  final  decree  is  silent  as  to  costs,  the  court  will  not  grant  them  on  a 
subsequent  application,  unless  there  is  a  rehearing  on  the  merits.     Ibid. 

Where  the  plaintiff  has  been  guilty  of  laches,  or  has  waived  his  claim  for 
costs,  by  his  negligence  in  obtaining  the  final  decree,  np  appeal  will  lie  from 
the  order  of  the  chancellor  refusing  his  application  for  costs.  Ibid.  S.  C. 
)  Johns.  Ch.  Rep.  85.  \ 

If  a  protestant  next  of  kin  ha^  a  dfscree  for  tl)0  profits  of  lands  belonging 
to  papists,  he  shall  not  have  costs  for  a  case  so  hard.     Eq.  Ca»  1 46,  7. 

If  ^  bill  is  brought  for  an  account  against  a  trustee,  who  answers  readily 
and  honestly,  he  shall  pay  interest  for  the  sum  due  from  th^  time  of  the 
liquidation  of  the  account,  but  not  costs;  otherwise,  if  he  controverts  the 
ficcount.     Pr.  Ch.  254.     Vide  Eq.  Abr.  1 25. 

[If  on  bill  for  tithes  thfs  defendant  hath  made  tender,  before  and  by  th^ 
^nsnrer,  he  saves  his  costs  ;  if  by  the  answpr  only,  he  must  account,  with  costs, 
^nan.  in  Sc.     Bunb.  28.] 

[On  a  bill  for  tithes,  defendant  was  admitted  on  motion,  fiftcr  answer,  to 
)pay  money  in  lieu  of  tithes,  and  costs  to  tliat  time,  and  plaintiff  to  proccc<l 
pi  peril  of  costs.     But  it  was  by  cpnspnt.     Bunb.  47.] 

[On  a  bill  fof  ^hirtpQn  sorts  pf  tithes,  plaintiff  did  not  abridge  by  bis  repli- 
cation, and  proved  but  on^  sort  due,  yet  had  cpsts  generally.  N.  B.  Th»3 
was  on  debatfi.  Bunb.  335.  But  the  pn^ctice  in  the  exchequer  now  is  to 
\slx  costs  on  both  sid^s.] 

If  a  defendant  claims  800/.  to  be  due,  and  there  is  only  130/.  dueupOA 
f^ccounf,  thpugh  he  ^s  a  decree,  he  shall  not  have  costs.     1  P.  W.  377. 

go,  >vhere  the  plaintiff  has  probably  cause,  though  the  bill  was  dismissed, 
he  shall  not  pay  costs.     2Ca.  Ch,.10.  ^    •  .,  •    .  ^ 
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So,  if  a  bill  of  revivor  is  brought  against  the  beir  and  executor,  costs  shall 
be  given  onlj  for  the  proceedings  upon  the  bill  of  revivor.     1  Ven  318. 

ilf  plaintiff  revive  against  an  executor  for  the  dutj  as  well  as  the  costr, 
endant  shall  pay  costs  ;  but  ifplaintiflT  revives  only  for  the  costs  not  set- 
tled in  testator's  life,  defendant  shall  not  pay  costs.     Bunb.  45.] 

If  a  defendant  does  not  demur,  where  be  migbt  have  an  advantage  upon  a 
demurrer,  he  shall  not  have  costs.     1  Ver.  283. 

[*][If  on  allowing  demurrer  defendant  levies  the  5/.  costs,  and  the  order 
is  afterwards  reversed,  the  costs  shall  be  returned  to  plaintiff.  1  Ves.  54^. 
2  Ves.  100,] 

If  a  bill  in  the  nature  of  an  interpleader  is  exhibited  ;  the  plaintiff  usually 
has  costs  of  thd  defendant,  who  is  m  fault.  « Ch.  R.  257,  8. 

If  a  bill  for  foreclosure  is  dismissed,  where  the  mortgage  was  by  husband 
and  wife  without  a  fine,  it  shall  be  without  costs.     2  P.  W.  128. 

{'Though  bill  brought  by  husband,  for  relief  against  a  security  given  by  his 
e  just  before  marriage,  and  concealed  from  htm,  be  dismissed,  yet  costs 
shall  be  excused,  unless  the  concealment  was  at  wife's  request.  2  Ves.  264.] 
So,  the  court  does  not  usually  give  damages  or  costs  in  cases  where  none 
are  given  at  law ;  as,  upon  a  bill  of  review  ;  for  if  a  judgment  at  law  is  re- 
Tersedby  error,  restitution  only  is  granted.  1  Ch.  R.  231.  3  Ch.  R.  15. 
[If  there  has  been  no  demand  of  rent  for  thirty  years,  the  defendant  shall 
pot  pay  costs  in  equity,  thoi:^h  he  must  at  law.     2  Atk.  14.] 

[So,  an  executor,  trustee,  &c.  docs  ^ot  usually  pay  costs  but  out  of  the 
trust.     Semb.  Ch.  R.  30.] 

If  A.  be  aided  against  an  executor  upon  a  bond  to  indemnify,  the  executor 
shall  not  pay  costs  ;  for  he  shall  not  have  allowance  of  them  upon  pltne  ad* 
ministravit.     R.  Hard.  165. 

If  A.  files  a  bill  against  executors  for  a  bond  to  be  cancelled,  being  satis-r 
fied  ;  and  it  appears  satisfied  within  the^act  of  oblivion  ;  the  executors  do 
90t  pay  CQsts :  for  their  plea  was  in  discharge,  and  tantamount  to  a  demand 
by  them,  as  plaintiffs  at  law.     R.  Hard.  378. 

£Tl|e  executor  of  an  executor  shall  be  excused  costs,  if  the  estates  of  tb« 
two  testators  were  so  blended  that  he  could  not  tell  whether  there  were 
assets,  though  it  afterwards  appears  that  they  were.     2  Atk.  80.] 

[Executors  and  administrators,  though  they  do  not  pay  costs  on  bill 
brought  for  an  account  of  assets,  yet  are  not  allowed  them,  for  they  are  sup- 
posed to  take  credit  on  the  account  for  them.     2  Atk.  108.] 

[An  executor  guilty  of  a  fraud  shall  pay  costs,  though  the  testator  has 
directed  they  shall  be  allowed  costs  out  of  the  estate.     2  Atk.  126.] 

[An  administrator  shall  not  be  allowed  costs  at  all  events.     2  Atk.  15K3 
A  release  of  costs  by  the  plaintiff  to  one  of  the  defendants  is  a  discharge 
to  all ;  except  where  the  defendant  to  whom  the  release  is  made,  never 
was  served  ad  aud.  jxidicixvn^  but  was  inserted  by  mistake.     R.  Hard.  183. 

Yet  the  award  of  costs  for  or  against  the  plaintiff  or  the  defendant  shall 
never  be  cause  for  an  appeal,  where  the  merits  of  the  cause  are  against  the 
appellant.     Ca.  Pari.  16. 

[If  costs  affect  the  merits  of  the  case,  as  if  justice  is  on  defendant's  side 
who  is  a  fair  incumbrancer,  and  be  is  not  allowed  them  by  master  of  the 
rolls,  he  may  appeal  for  them  only.     1  Ves.  250.] 

Costs  shall  not  be  paid  for  not  moving  according  to  notice.     Bunb.  86.1 
But  if  four  notices  have  been  given,  they  shall  not  move  on  the  fourth 
without  paying  costs  for  the  three  first,     D.  ibid.] 

rif  costs  are  reserved  by  the  first  decree,  and  no  notice  taken  of  Jhem 
^     ^  [*584] 
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when  fhe  report  is  confirmed,  and  on  appeal  to  the  lords  Aey  [*]order  flie 
deputy  to  vary  the  account  in  an  article,  and  confirm  the  decree,  and  all 
other  matters  in  it,  the  court  will  not  give  costs.     Bunb.  245*  J 

fir  infant  plaintifiT,  or  his  procbein  amy,  dies  after  the  bill  dismissed,  and 
before  costs  taxed,  they  are  lost.     Bunb.  332.] 

[If  prochein  amy  carries  on  suit  for  an  infant,  with  approbation  of  the 
court,  and  the  bill  is  dismissed  with  costs,  he  shall  be  allowed  the  costs  out 
of  the  inftnt^s  estate.     2  Ves.  466.] 

[The  court  will  postpone  the  consideration  of  costs  till  after  the  report, 
to  accelerate  a  decree,  even  where  there  is  ground  to  decree  costs  at  the 
bearing.     2  Atk.  111.] 

[Where  defendant  gives  unnecessary  trouble  in  carrying  A  decree  into 
^ecutioo,  plaintifi'may  apply  for  costs.     Ibid.] 

[The  representative  oi  one  who  has  obtained  an  order  to  tax  a  bill  on 
pndertakingto  pay,  cannot  revive  it  but  on  like  undertaking.     2  Atk.  1 14.1 

[To  bring  a  defendant  into  contempt  on  an  order  of  taxation,  you  muse 
leave  at  his  house  a  copy  of  the  execution  of  the  order,  and  the  report  of  the 
sum.     Ibid.] 

SIf  plaintiff's  bill  be  dismissed  with  costs,  (as  praying  only  a  discovery), 
he  recovers  judgment  at  law  against  defendant,  who  lies  in  custody,  and 
takes  out  attachment  against  plaintiff  for  the  costs  here,  the  court  will  let 
him  set  off  the  costs  at  law  against  them.     Scmb.  2  Atk.  166.] 

[The  court  t>n  motion  will  lay  their  hands  on  costs  taxed  here  for  one  of 
the  parties,  towards  satisfying  a  debt  due  from  him  to  the  other  on  a  judg- 
ment at  law.     Bunb.  29.] 

[If  plaintiff  brings  bill  to  perpetuate  testimony,  and  has  examined  and 
had  the  fruit  of  the  bill,  neither  plaintiff  nor  defendant  shall  have  costs.  9 
Atk.  167.] 

[But  if  plaintiff  is  forced  into  court  by  a  multiplicity  of  actions,  on  a  cus- 
tom which  might  have  been  tried  by  one.  and  the  custom  is  found  for  the 
plaintiff,  he  shall  have  costs.     Ibid.] 

[On  a  petition  suggesting  the  poverty  of  plaintiff,  the  court  will  order  the 
posts  decreed  to  be  taxed  and  paid  immediately,  to  enable  plaintiff  to  goon 
Fith  the  cause.     2  Atk.  400.] 

[If  a  witness  demurs,  and  it  is  over-ruled,  there  cannot  be  a  subpo&na  for 
costs,  but  the  court  will  give  them  by  order.     2  Atk.  592.] 

[The  court  may  give  costs  on  particular  circumstances,  though  the  master 
has  reported  for  the  other  party.     3  Atk.  235.] 

[If  the  master  reports  proceedings  under  a  commission  for  examination 
irregular,  and  the  court  thinking  them  regular,  allows  the  exception  ;  or,  if 
the  master  reports  an  answer  insufficient,  and  the  court  thinking  it  sufficient, 
allows  the  exception,  yet  the  party  succeeding  shall  not  have  costs,  for  the 
proceeding  does  not  appear  vexatious.     Ibid.] 

[If  plaintiff  obtains  an  order  to  amend,  on  a  suggestion  that  the  cause  is  at 
issue  only,  whereas  it  is  also  in  the  paper,  it  shall  be  discbarced  with  20*. 
costs.     3  Atk.  583.] 

[On  paying  the  costs  of  the  day,  a  cauje  in  the  paper  may  be  put  off  till 
next  term,  that  plaintiff  may  amend.     Ibid.] 

[If  costs  are  decided  to  all  parties  out  of  a  real  estate,  and  one  dies  [*]be- 
fore  they  are  taxed,  they  shall  be  taxed  and  paid  to  the  heir  at  law.     3  Atk. 

[If  an  executor  is  decreed  to  pay  costs  out  of  the  assets,  and  plaintiff  dies, 
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the  bill  may  be  revived  for  costs  onlj  ;  for  the  decree  is  not  in  personam* 
Ibid.] 

[So,  if  the  executor  dies,  plaintiff  may  revive  against  the  representative  of 
testator,  and  pursue  the  assets.     Ibid.] 

[If  defendant  is  allowed  his  costs  on  the  original  bill,  and  his  crossbill  is 
dismissed  with  costs,  and  plaintiff  dies  before  taxation,  defendant  may  re- 
vive.    3  Atk.  812.     2  Ves.  579.] 

[Ifplaintiff  is  beyond  sea,  defendant  may  apply  for  security  to  answer 
costs  i  if  it  appears  on  the  bill,  or  defendant  knew  it,  it  must  be  before  an- 
swer, or  praying  time  to  answer ;  otherwise  at  any  time  in  the  course  of  th« 
cause.     2  Ves.  24.1 

rWhere  plaintiff  living  abroad  applies  for  a  connnission  to  examine,  whicb 
is  likely  to  prove  expensive,  the  court  will  require  security  for  extraordinary 
costs.     2  Yes.  556.] 

[If  bill  is  dismissed  \<rith  costs,  and  they  are  taxed,  and  plaintiff  in  custo^ 
for  contempt  in  non-payment,  and  defendant  dies,  if  his  representatives  do 
not  revive  in  a  reasonable  time,  plaintiff  shall  be  discharged.     2  Ves.  461.} 

[If  costs  are  decided  out  of  assets,  and  before  they  are  taxed  suit  abates 
by  plaintiff's  marriage,  it  may  be  revived ;  for  it  is  an  executory  decree,  and 
if  assets  are  not  admitted  an  account  must  be  taken.     2  Ves.  465.1 

\  The  allowance  of  costs  is  in  the  discretion  of  the  court.  Methodist 
Episcopal  Church  v.  Jaques,  1  Johns.  Ch.  Rep.  77«  NicoU  v.  Trustee's  of 
Huntington,  1  Johns.  Ch.  Rep.  166.  Getman's  Ex'rs.  v.  Beardsley,  2  Johns* 
Ch.  Rep.  274.  Eastburn  v.  iCirk,  2  Johns.  Ch.  Rep.  317.  Costs  will  be 
decreed  against  a  trustee  who  has  been  guilty  of  negligence.  Gray  v% 
Thompson,  1  Johns.  Ch.  Rep.  82. 

On  a  bill  by  a  legatee  against  the  administrator,  where  the  defendant  has 
been  guilty  oi  no  neglect,  he  is  entitled  to  taxable  costs  out  of  the  fund. 
Morrell  v.  Dickey,  1  Johns.  Ch.  Rep.  153. 

la  certain  cases,  a  bill  may  be  dismissed  without  costs  on  either  side* 
NicoU  V.  Trustees  of  Huntington,  1  Johns.  Ch.  Rep.  166. 

Wliere  an  administrator  or  trustee  litigates  a  claim,  bonafidty  and  without 
any  intentional  default,  he  shall  not  be  charged  3vith  costs  personally ;  but 
they  must  be  paid  out  of  the  assets.  Moses  v.  Mui^gatroyd,  1  Johns.  Clu 
Rep.  473. 

Executors,  where  they  are  in  default,  will  be  decreed  to  pay  costs ;  oth* 
erwise,  if  they  properly  submit  a  question  to  the  court,  for  their  direction. 
Duoscomb  v.  Donscomb,  1  Johns.  Ch.  Rep.  508.  Manning  v.  Manning,  1 
Johns.  Ch.  Rep.  527. 

In  what  cases  heirs,  executors,  &c.  shall  be  liable  to  costs.  Dyer  v.  Pot* 
ter,  2  Johns.  Ch.  Rep*  1 52.  Getman's  Ex'rs.  v.  Beardsley,  2  Johns.  Cb« 
Rep.  274.  Goodrich  v.  Pendleton,  3  Johns.  Ch.  Rep*  520.  Brown  v. 
Ricketts,  4  Johns.  Ch.  Rep.  303.     Knox  v.  Picket,  4  Des.  92. 

Neither  a  rehearing  nor  an  appeal  will  be  granted,  for  costs  merely.  East- 
burn  V.  Kirk,  2  Johns.  Ch.  Rep.  317. 

Generally,  costs  will  not  be  decreed  against  a  party,  to  whom  no  laches 
can  be  imputed.  Vide  Murray  v.  Lylburn,  2  Johns.  Ch.  Rep.  441.  Fe- 
rine V.  Swaim,  2  Johns.  Ch.  Rep.  475. 

Where  both  parties  are  equally  innocent,  costs  will  not  be  awarded  to 

either  party  against  the  other.     Pendleton  v.  Eaton,  3  Johns.  Cb.  Rep.  69. 

In  certain  cases,  a  bill   may  be  dismissed  without  costs.     Demarest  v. 

Wynkoope,  3  Johns.  Ch.  Rep.  129«    Shaver  v.  Radley,  4  Johns.  Ch.  Rep. 
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Cases  therein  costs  will  be  directed  to  be  paid  out  of  the  fund  in  contro- 
versy.    Rogers  v.  Ross,  4  Johns.  Ch.  Rep.  608.     Minuse  v.  Cox,  5  Johns. 

Cb.  Rep.  44 1. 

Where  a  demurrer  to  the  bill  is  allowed,  on  the  ground  that  the  rebcf  i« 
at  law,  the  defendant  is  entitled  to  taxable  costs.  Gregory  r-  Reeve,  5  Johns. 
Ch.  Rep.  232.  [  • 

(2  X)  COVENANT. 

(2X1.)  When  it  shall  be  performed. 

Chancery  will  enforce  a  specific  performance  of  a  covenant ;  as,  if  a  man 
covenants  to  make  further  assurance.  Ca.  Ch.  252.  Vide  ante,  (2  C  1. — 
2M.  n.)post,  (3Z  1.) 

So,  if  a  man  assigns  shares  in  the  excise  of  B.,  who  covenants  to  indem- 
nify ;  the  court  will  enforce  the  performance.     Eq.  Abr.  17. 

So,  if  there  is  a  covenant  for  further  assurance,  and  the  vendor,  who  at 
the  time  of  the  covenant  had  a  defective  title,  ^^fterwards  purchases  a  good 
title ;  he  shall  be  decreed  to  convey.     Ca.  Ch.  274. 

So,  if  A.,  B.,  and  C.  are  partners,  and  upon  the  dissolution  of  the  part* 
nership,  A.  takes  his  share,  and  B.  covenants  to  indemnify  bim  against  all 
damage  in  respect  of  the  trade,  and  afterwards  this  covenant  is  broken  ;  A. 
having  money  of  B.  in  his  hands,  shall  be  enabled  by  the  court  to  retain  it. 
Ca.Ch.  311,312. 

If  A.  upon  his  marriage  with  B.  covenants  to  settle  his  estate  to  their  use, 
and  afterwards  upon  the  issue  of  the  marriage,  and  afterwards  to  the  heirs  of 
A.,  and  B.  covenants  in  like  manner  :  the  heir  of  A.  by  a  former  venter  sbaH 
compel  the  heir  of  B.  to  make  such  settlement.     R.  Eq.  Ca.  108.  (a) 

[*]If  A.  covenants,  upon  the  marriage  of  his  daughter  to  B.,  to  settle  s^ 
third  part  of  all  the  estate  which  he  shall  have  frotn  his  father ;  he  shall  be 
compelled  to  do  it.     R.  2  P.  W.  192. 

So,  if  father  and  son  covenant  to  make  a  conveyance,  and  Che  son  is  under 
age  ;  the  father  shall  be  decreed  to  procure  his  son  to  convey.  R.  2  Ca. 
Ch.  53. 

If  A^  covenants  to  settle  103/.  per  ann.  for  a  jointure,  and  afterwards 
purchases  land  of  that  value,  he  shall  be  decreed  to  settle  that  land.  2 
Ver.  97. 

Though  he  devises  the  land  afterwards,  without  making  the  settlement^ 
and  had  no  other  land  of  that  value.     R.  2  Ver.  97. 

If  A.  covenants  to  transfer  so  much  stock  in  the  Ea^t  India  Company  oil 
or  before  such  a  day  ;  though  the  value  ris^s  before  the  day,  he  shall  be 
obliged  to  transfer  and  account  for  all  dividends,  and  pdy  all  Costs  in  law 
and  equity.     2  Ver.  394. 

^  If  A.  covenants,  in  consideration  of  affection,  amd  to  make  a  rcconcilia* 
tion  between  Ws  nephew  and  his  father,  lo  make  a  settlement  of  his  estate 
upon  his  nephew,  he  shall  be  compelled  to  do  it.  Eq.  Abr.  16.  2  P.  W. 
467* 

[If  A.  tenant  in  fee,  in  consideration,  &c.  demises  to  B.  a  messuage,  ire. 
for  three  lives,  under  rent  of,  &c.  and  B.  covenants  with  A.,  that  on  the 
death  of  any  of  the  three  lives  he  shall  pay  A.  a  fiiie  of,  &c.  for  every  lif« 


(«)  Note  :  this  ca«B  is  not  accurately  cUed  ;  uv  the  original  it  is  Uiat  Francis  the  cousta 
of  A.  coTenanted  to  settle  his  estate  to  ^le  same  uses  as  A.  did,  and  that  the  heir  of  Foincts 
"Was  compelled  to  a  specific  pcrforofkace* 
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a(I<]cd  or  renoived;  frd?fi  timfr  tc(  time,  accordipg  to  the  true  intent,  &c.:3 
nud  A.  coveiianta  with  B,  that  he  shall  and  will  (in  .consideration  of  tiie  fine? 
to  be  paid  at  A.  Hall,  or  the  place  where  it  now  stands),  execute  one  of 
more  lease  or  leases,  under  the  same  rents  and  covenants  as  the  present^ 
and  so  to  continue  the  renewing  such  lease  or  leases  to  B,,  paying  tis  afore-^ 
said  the  fine  to  A*  for  every  hie  so  renewed,  from  time  to  time,  according 
to  the  true  intent*  B.  is  entitled  to  renew,  with  covenant  of  renewal  in- 
serted in  every  renewal,  i.  e.  to  tenew  at  the  same  fine  for  even  3  Atk.  83* 
See  also  1  Bro.  P,  C.  522.     Cowp.  819.] 

(3  X  2.)  When  not, 

But  a  covenant  to  make  a  collateral  security  of  other  land  shall  not  he 
decreed.     R.  Ca.  Ch.  252. 

A  covenant  for  other  assurance  shall  not  be  decreed  in  specie,  where  the 
Agreement  was  with  the  son  during  the  life  of  his  father*     1  Ven  271. 

A  covenant  shall  not  be  decreed,  where  there  hath  been  an  enjoyment 
against  it  for  sixty  years.     R.  2  Ver.  127. 

So,  it  shall  not  be  decreed,  where  the  covenant  is  not  certain,  or  (here  is 
not  a  mutual  remedy.     2  Ver.  415; 

So^a  voluntary  covenant  shall  not  be  extended,  or  decreed  beyond  th# 
letter  of  it.     2Ves.  693. 

So,  a  covenant  to  make  a  lease,  which  wduld  be  k  t)reach  of  trust,  shall 
not  be  decreed.     R.  2  Ver.  411. 

So,  if  a  term  is  assigned  by  way  of  mortgage,  the  assignee  not  being  in 
possession  shall  not  be  decreed  to  a  specific  performance  of  the  covenants, 
though  liable  at  law.     R.  2  Vef.  2l75- 

(2  X  3i)  When  it  shall  be  avoided.— If  thefe  was  a  mtstake^t 

If  a  covenant  is  inserted  contrary  to  the  agreement  of  the  parties,  the  cO« 
vcnantor  shall  be  relieved. 

[*]As,  where  a  man  sells  chutch  land  in  the  time  of  rebellion,  and  cove- 
nants, that  he  is  seised,  where  he  intended  to  dovenant  only  against  his  own 
act.     R.  after  verdict  against  the  covenantor,  Ca.  Ch.  15.     Ch.  R*  90* 

Though  his  counsel  had  assented  to  the  covenant,  that  he  was  seised| 
omitting  (lawfully),  which  is  of  no  effect.     Ca.  Ch.  16. 

(2  X  4.)  If  it  was  intended  for  a  special  purpose* 

6o,  if  a  term  is  created  for  a  special  purpose,  and  vested  in  trustees  for 
the  sole  disposition  of  the  wife,  and  a  covenant  is  given  by  the  husband, 
(bat  it  shall  be  at  her  disposal,  this  covenant  shall  be  avoided,  though  there 
is  proof  by  only  a  single  witness,  that  the  term  and  covenant  were  not  ge- 
nerally intended  to  be  in  the  power  of  the  wife,  but  for  a  particular  purpose, 
which  was  satisfied.     R.  2  Ca.  Ch.  1 80« 

If  there  is  a  covenant  for  quiet  enjoyment,  where  the  estate  was  pur- 
chased at  m  under-value,  and  the  title  proves  defective,  the  covenantor 
shall  be  relieved  in  equity,  upon  payment  of  the  principal  and  interest.  R. 
1  Ver.  320. 

(3  X  5.)  If  it  was  satisfied  by  a  collateral  matter. 

So,  if  A*  covenants  Upon  the  marriage  of  his  son  to  settle  200/.  jWr  ann. 
for  a  jointure  on  his  wife,  and  afterwards  to  the  first,  second,  and  other 
spns,  &c.     If  he  leaves  200/.  per  ana.  to  descend  to  the  son,  it  is  »"»«»;??*  5 
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apd  he  shall  not  be  bound  to  parchaae  200/.  per  ann.  to  be  settled,  but  the 
whole  personal  estate  slftill  go  according  to  the  statute  of  distribution.  R. 
2  Ven  558.     Vide  post,  (3  D  1.— 3  Y  8,  &e.) 

(!&  X  6.)  When  there  is  a  remedy  upon  a  covenant  in  equity. 

f  If  a  man  covenants  to  make  an  estate  in  land,  a  suit  in  equity  is  most  pro- 
per, for  this  court  can  give  the  thing  itself;  law,  only  damages.  3  Atk.  83.] 

[If  a  covenant  binds  lands  in  equity,  it  gives  the  relief  here  against  the 
proper  person  who  is  in  possession  of  the  land.     Ibid.3 

So,  ifa  man  covenants  for  himself,  his  executors,  and  assigns,  and  after- 
wards assigns  to  a  person  insolvent ;  the  lessee  shall  be  compelled,  in  equity, 
to  pay  the  rent.     Vide  1  Ver.  88.  1 65. 

But  if  the  lessee  covenants  to  repair,  and  afterwards  leases  to  trustees  for 
his  wife  for  ten  years;  the  lessor  snail  not  compel  the  wife  to  repair  in^  eq- 
ui^,  if  the  husband  left  assets.     1  Ver.  87,  8. 

If  A.  by  marriage  articles  agree  to  lay  out  1000/.  in  a  purchase  to  be  set- 
tled upon  himself  and  his  wife  for  life,  and  afterwards  to  their  issue,  and 
then  to  the  husband  in  fee  ;  and  he  purchases  a  great  house  and  garden  for 
1000/.,  which  was  conveyed  to  him  in  fee,  and  afterwards  settled  to  the 
uses  of  the  articles,  with  the  assent  of  the  father  of  the  wife,  chancery  will 
not  enforce  any  other  performance  of  the  covenant.     R.  1  Ver.  346. 

Equity  will  not  relieve  against  a  verdict  for  breach  of  covenant,  because 
the  damages  are  excessive.     1  Ver.  316. 

Or,  after  a  trial  and  damages  given  for  breach  of  covenant.     S  Ca.  Ch. 
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Where  a  man  has  a  right  hy  custom,  or  prescription,  for  which  his  reme- 
dy at  law  is  defective ;  chancery  will  give  relief. 

As,  if  A.  alleges  a  right  to  a  tin-set,  and  that  by  custom  the  defendant  ought 
lo  divide  his  tin  into  eight  parts,  of  which  the  plaintiff  by  lot  is  to  have  one, 
but  that  the  defendant  to  defraud  the  plaintiff  set  out  one  small  heap,  and 
put  all' the  rest  into  another  heap ;  the  pkdntiif  shall  have  an  account  for  bis 
customary  part.     R.  2  Ver.  483. 

So,  if  by  prescription,  the  king  ought  to  have  all  (he  inhabitants  of  such  a 
vill  to  griod  at  his  mill ;  the  court  of  equity  in  the  exchequer  will  compel 
them  so  to  do.     Hard.  21. 

So,  if  the  mill  of  an  abbey,  at  which  all  (he  inhabitants  of  the  vill  ought  to 
grind,  comes  to  the  king  by  dissolution,  though  it  was  not  originally  the  mill 
of  the  king,  or  witliin  his  manor.     R.  Hard.  21. 

So,  if  tliere  is  a  long  enjoyment  of  a  watercourse,  it  shall  be  decreed ;  for 
that  is  evidence  of  a  right.     2  Ver.  396. 

So,  cliancery  upon  a  bill,  will  direct  a  trial  at  law  of  a  custom  or  prescrip- 
tion, to  avoid  multiplicity  of  suits.     1  Ver.  22.  260. 

[An  issue  may  be  directed  to  try  whether  such  customs  as  laid  in  bill,  or 
any,  and  what  custom,  though  plaintiff  does  not  prove  the  custom  laid. 
Bunb.  43.1  ^ 

(^  Z)  DEBT. 

What  makes  a  man  a  debtor  in  equity. 

Ifa  man  lends  money  to  A.  upon  the  security  of  a  ship,  which  is  lost  in 
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file  TojBge,  A.  flhall  be  debtor  for  the  money  though  there  be  or  be  not  a 
covenant  for  the  payment.     R.  Eq.  Abr*  139. 

(3  A)  DEVISE. 

(3  A  1.)  When  it  shall  be  decreed,  though  void  by  law. 

Chancery  will  enforce  the  performance  of  a  will.  Vide  post,  (3  G  3.— 
3  Y  3.)  Vide  Legacy,  post,  (3  Y  3.) 

How  a  will  shall  be  executed,  and  construed  at  law,  vide  in  Devise,  (D  1, 
&c. — N  1,  &c.) 

-  A  devise  of  the  equity  of  redemption  of  lands  by  the  mortgagor,  after  the 
mortgage  forfeited,  ought  to  pursue  the  circumstances  required  by  the  st.  30 
Car.  2.  3.     Semb.  2  Ca.  Ch.  8. 

And  if  A.  purchases  the  inheritance  and  takes  an  assignment  of  a  term  to 
attend  upon  it,  and  afterwards  makes  a  devise  ;  if  the  will  is  not  sufficient 
to  carry  the  inheritance,  for  want  of  the  circumstances  required  by  that  sta- 
tute, the  term  does  liot  pass.     R.  2  Ca.  Ch.  49.  55. 

If  A.  devises  entailed  lands  to  his  daughter,  and  other  lands  in  lieu 
thereof  to  the  issue  in  tail,  who  gives  a  bond  that  the  daughter  shall  enjoy ; 
the  daughter  shall  be  aided  against  his  issue,  in  equity.     R.  2  Ver.  233. 

So,  if  there  was  no  engagement  that  the  daughter  should  enjoy.  Eo. 
R.  15. 

[*^If  a  man  devises  to  A.  for  life,  and  then  to  his  1st,  2d,  3d,  and  other 
sons  in  tail,  and  aftenvards  to  B.  and  C.  to  preserve  the  same  remainders, 
chancery  will  enforce  a  construction  of  the  devise  to  the  trustees  to  be  pre* 
cedent  to  the  1st,  2d,  and  other  sons.  R.  upon  a  plea  to  a  bill  brought  by 
one  who  claimed  under  a  recovery  suffered  by  A.     R.  2  Ca.  Ch.  10. 

If  a  man  articles  for  the  purchase  of  land,  and  then  devises  all  his  land 
for  the  payment  of  debts,  and  afterwards  the  land  is  conveyed  to  him  ;  the 
land  shall  be  decreed  for  the  payment  of  debts,  though  the  purchase  wa& 
not  complete  at  the  time  of  making  the  will,  and  there  was  no  republication* 
R.  2  Ca.  Ch.  144. 

So,  though  no  article  was  executed  for  the  purchase,  precedent  to  the  will. 
Per  Lord  Chan.  2  Ca.  Ch.  1 44.     Eq.  Abr.  1 74. 

{  But  a  testator  must  have  either  a  legal  or  equitable  title  to  the  land 
devised,  at  the  time  of  making  a  will ;  otherwise,  nothing  passes  by  the 
will.  A  subsequently  acquired  title  will  not  pass  it.  M^Kinnon  v.  Thomp-^ 
son,  3  Johns.  Ch.  Rep.  307*  Vide  Livingston  v.  Newkirk,  3  Johns.  Ch. 
Rep.  312. 

And  where  a  devise  fails  for  want  of  title  in  the  devisor,  the  devisee 
will  not  be  relieved  out  of  other  parts  of  the  testator's  estate.  M'Kinnon  v. 
Tliompson,  ubi  supra.  \ 

If  A.  devises  by  mistake,  land  which  was  entailed,  and  permits  his  land 
in  fee  to  descend  •,  the  devisee  shall  be  aided.     R.  2  Ver.  233. 

If  a  man  writes  a  paper  and  keeps  it  with  his  will ;  though  it  does  not 
amount  to  a  codicil,  it  may  be  allowed  to  explain  the  intent  of  the  testatojr 
in  his  will.     1  Ch.  R.  268. 

If  a  will  is  torn  or  cancelled  by  a  stranger,  the  heir  shall  be  decreed  to 
convey,  pursuant  to  the  devise,  if  by  pieces  collected,  &c.  it  can  be  known  ; 
though  it  does  not  appear  to  be  cancelled  with  the  privity  of  tlie  heir.     R. 

3  Ver»  441. 
if  a  man  devises  land  tq  A.,  and  afterwards  his  son,  tQ  defeat  the  devise, 
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2  Ver,  „ ,  ^  '^.  '<*'^'/^ '«  ^  purchased,  and  dies  before 

rS  :  ^SS'^'^%-       i,  ipd»ced  to  make  hU  will :  it  sbali   ba 

per,  ^^■'^^i^ii^'tdi^-  '•J'  '"""^ '  '^^  "  ^^***        ^'"°* 

1^  l^^^tOB-  .^^  gji  hiB  lands  to  his  wife  in  fee,  to  thp  didnberi- 

if  ^•'  *J!l^ood,  where  it  appeare  fay  circumBtances  that  be  in- 

Zme  *!7  afl  c»tate  for  life :  the  will  shall  be  avoided  tn  equity. 

soool.  to  B.  to  make  him  the  deviBee  of  his  estate,  wMch 

fl  noles  given  for  the  20OO/.  are  counterfeit  j  equity  wiU  re- 

700.     IP-  W,  288,  . 

f  f  a  testator,  that  be  will  pay  an  annuity  to  B.,  otherwise  the 

''  ^'  ^oaid  Have  charged  it  upon  his  real  estate,  and  then  the  testator  by 

teif'^J^  (be  aonuity  to  B.,  and  makes  A.  his  executor ;  A.  shall  be  decree4 

faf  "''x,  annuity,  though  the  personal  assets  will  not  extend  to  pay  it.    R. 

*<'f^50e.     Eq.  Abr.  231. 

3  \r:  jnipoBpa  upon  a  testator,  to  devise  the  fee  to  him,  where  it  was  m- 

"ed'w  another,  equity  will  relieve.     2  Ver.  700.     I  P-  W,  288. 
'*go  if  a  will  of  personal  estate  be  gained  by  fraud,  equiQf  will  examine  the 
/raud-     2  P-  W.  287. 

fif «  bill  is  brought  to  prove  a  will  of  land,  tlie  sanity  of  testator  must  be 
proved,   but  not  in  case  of  a  deed  of  trust  to  sell  for  payment  of  debts.     3 

f.  yr.  91.] 

[To  establish  a  will  as  to  real  estate,  it  is  not  sufficient  to  prove  it  ["Jexe- 
cuted  according  to  the  statute  of  frauds,  the  testator  must  be  pro*"ed  of  sound 
and  disposing  mind.     3  Atk.  56.1 

[To  prove  a  will  of  laud  all  the  witnesses  should  be  examined,  or  «ome 
account  given  why  they  arenot.     I  Ves.  177.     I  Wils.  216.] 

[If  one  witness  is  abroad,  there  must  be  a  commieuon  to  examine  him ;  . 
for  the  same  credit  is  not  ^vcn  to  his  baud  if  abroad  as  if  dead.     3Vet< 

[Chancery  will  not  establish  a  will,  not  proved,  nor  admitted  by  tlie  heir 
^tlaw,  though  he  says  he  believes  it,  and  there  is  no  replication,  butwill  let 
the  cause  stand  over  with  liberty  to  reply.      1  Vcs.  274.1 

[If  a  man  devises  to  his  son  A.,  he  shall  takp,  though  illegitimate,  if  he  bat 
acquired  the  name  of  son  by  reputation,     t  Atk.  410.] 

(3  A  2.)  When  chancery  does  not  relieve  ;  and  when  a  devise 
may  be  explained  by  ^vitnesses  }  vid,  (T4.) 

But  chancery  does  not  supply  the  defects  in  the  execution  of  a  will.  Eq. 
R.  170. 

[If  the  owner  of  the  fee  has  also  a  term,  and  devises  the  lands,  but  does 
not  execute  his  will  before  three  witnesses;  equity  will  not  construe  it  ^ 
devise  of  the  term.     Str.  619.] 

Nor,  relieve  against  the  surreptitious  obtaining  of  a  will,  if  it  waa  duly  ex- 
ecuted.    B.  3  Ca.  Ch.  61.  94.  103.     Vide  ante,  (2  T  12.) 

Nor,  against  the  ignorance  or  negligence  of  the  counsel,  whp  makes  a  will 
for  another.     R.  3  Ca.  Ch.  J20,     R.  Eq.  R.  12, 
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[A  fee  mounted  on  a  fee  is  void  in  law ;  and  where  it  is  a  devise  of  a  legal 
£;state,  equity  cannot  relieve  ;  therefore,  devise  of  lands  to  A.  and  his  heirs 
for  ever,  and  if  be  die  without  any  heir,  to  B«,  is  a  void  devise  to  B.  3  Atk. 
CI 7.     1  Ves.  89.] 

Though  there  was  a  promise  by  the  testator  to  give  all  to  his  daughter 
and  heir,  if  the  father  of  her  husband  made  a  settlement  upon  him.  R.  1 
Ch.  R.  239. 

So,  it  does  not  relieve  against  a  revocation  of  a  will  at  law.  R.  Ca.  Pari. 
157.     Semb.  cont.  1  Ch.  R.  43. 

Nor,  does  it  relieve  for  a  legacy,  before  the  probate  of  a  codicil  by  which 
it  was  given.     R.  Hard.  96. 

Nor,  for  a  legacy  for  the  purchase  of  a  dukedom ;  for  honour  ought  not 
to  be  sold.     R.  1  V'er.  5. 

So,  it  does  not  support  a  devise  for  payment  of  debts,  where  the  testator 
by  a  3ctt]ement,  though  voluntary,  had  divested  himself  of  the  estate.  R.  1 
Ver.  464. 

So,  if  a  will  for  a  personal  estate  is  obtained  by  manifest  fraud,  after  pro^ 
bate'in  the  spiritual  court,  equity  will  not  relieve.     R.  2  Ver.  9.  76. 
'   Yet,  a  legatee  under  such  a  will  shall  not  be  aided  in  equity,  notwithstand* 
ing  the  probate  in  the  spiritual  court.     2  Ver.  76. 

[After  probate  of  a  will,  a  court  of  equity  may  inquire  into  the  fairness  of 
a  residuary  devise  of  personal  estate.     Str.  666.] 

So,  a  devise  shall  not  be  established  in  possession,  against  him  who  claimi 
by  a  settlement,  though  the  deed  is  lost.     R.  2  Ver.  743. 

So,  if  a  man  devise  three  tenements  to  his  wife,  in  lieu  of  dower,  with 
liberty  to  take  her  dower,  or  the  devise,  and  afterwards  sells  one  tenement ; 
(he  wife  shall  not  be  aided  for  the  value  of  the  tenement  sold,  [*]for  she 
ought  to  take  the  estate  under  the  will,  as  it  was  at  the  death  of  the  testator 
or  her  dower.     R.  2  Ca.  Ch.  24. 

So,  if  a  man  devises  1 000/.  to  the  child  of  which  his  wife  is  enseint,  if  it 
|s  a  daughter,  but  if  it  is  a  son,  then  that  100/.  per  ann.  shall  be  purchased 
and  settled  upon  that  son  in  tail,  remainder  to  B. ;  the  wife  has  a  son,  who 
dies  in  the  lifetime  of  the  testator,  and  he  afterwards  dies  leaving  his  wife 
enseint  of  a  daughter,  for  whom  no  provision  was  made :  B.  shall  not 
compel  the  settlement  of  100/.  per  ann.  upon  him,  for  the  circumstances  of 
the  case  are  altered.     Semb.  2  Ca.  Ch.  16. 

So,-  if  a  devise  is  to  trustees  for  the  benefit  of  B.  for  her  life,  and  if  she 
has  issue,  to  be  settled  upon  her  issue,  and  if  she  has  no  issue  to  the  heir  of 
C,  who  had  a  son  D.,  and  two  daughters  E.  and  P.,  and  afterwards  P.  the 
son  of  C.  devises  to  G.,  and  afterwards  B.  dies  without  issue ;  the  trustees 
shall  not  be  directed  to  convey  to  the  devisee  of  D.,  for  his  devise  was  void, 
being  only  of  a  possibility,  but  to  E.  and  F.  the  daughters  of  C.  Eq.  Abr. 
175.     3  Lev.  427,  428. 

So,  if  the  words  of  a  will  are  not  effectual,  they  shall  not  be  supplied  by 
proof. 

Bat  a  devise  may  be  explained  by  witnesses ;  as,  if  a  man  devises  his  ma- 
nor of  D.,  and  he  has  two  manors  of  that  name ;  or,  to  his  son  B.,  and  he 
has  two  sons  named  B.     6  Co.  68.     2  P.  W,  1 37. 

[Parol  evidence  is  not  admitted,  except  in  two  cases ;  first,  to  ascertain 
the  person,  vrfaen  there  are  two  of  the  same  name,  or  the  christian  or  sur- 
name is  mistaken :  secondly,  with  regard  to  resulting  trusts  of  personal 
estate.     D.  per  Hardwicke  C.     2  Atk.  372.] 

rif  a  person's   name  is  mistalvon  in  a  devise,  yet  if  clearly  made  out  by 
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averment  to  be  the  person  meant,  and  that  there  can  be  ho  other  to  whom 
it  can  be  applied,  the  devise  to  him  \b  good,     1  Atk.  410.] 

(Parol  declarations  have  constantly  been  admitted  in  cases  of  satisfaction 
eeacies  by  advancement  in  testator's  lifetime.  2  Atk,  516.]  ^ 
SIf  a  man  gives  his  real  and  personal  estate  equally  among  his  children, 
directs  his  executor  to  lay  out  a  sum  not  exceeding  300/.  in  putting  out 
one  of  them  apprentice,  and  afterwards  puts  him  clerk  in  the  navy-office 
with  200/.,  parol  evidence  shall  be  allowed  to  shew  that  this  is  an  ademp- 
tion.    3  Atk.  77.] 

[Parol  evidence  may  be  admitted  to  shew,  that  500/.  given  to  a  daugh- 
ter's husband  by  the  father,  in  his  lifetime,  was  in  full  of  500/.  left  her  in 
fais  will.     2  Atk.  4 8. J 

[If  A.  leaves  200/.  to  one  executor,  and  100/*  to  another,  parol  evidence 
may  be  admitted  to  prove  testator's  declaration  before  and  alter  execution, 
that  next  of  kin  should  have  nothing,  and  the  executors  shall  have  the  resi- 
due.    2  Atk.  63.] 

[If  A.  has  two  children  by  a  first  husband,  and  four  by  a  second,  and  B. 
makes  her  will  and  gives  100/.  to  be  divided  among  the  four  children  of  Am, 
and  after  several  other  legacies  adds,  I  further  give  to  the  children  of  A*. 
300/.,  parol  evidence  shall  be  admitted  to  shew  she  meant  the  children  of 
the  second  marriage  in  the  first  bequest,  but  not  in  the  second.  2  Ves.  216.] 

[Parol  evidence  may  be  admitted  to  shew  that  testator  had  a  great  affec- 
tion for  his  wife,  and  intended  that  she,  as  his  executrix,  should  have  the 
residue.     1  Wils.  313.] 

If  the  devise  is  to  the  right  heirs  of  his  mother's  side  forever,  when  [*]the 
devisor  was  heir  to  his  mother's  mother ;  it  may  be  proved  that  he  intended 
his  heir  of  the  mother  of  his  mother,  and  not  of  the  father  of  his  mother.     R. 
2  P.  W.  1 37. 

So,  if  a  devise  is  of  personal  estate  to  a  wife,  who  is  made  executrix,  on 
ft  bill  brought  by  the  heir,  that  it  should  first  be  applied  for  payment  of 
debts,  there  may  be  proof  by  witnesses,  that  it  was  intended  to  be  exempt 
from  debts,  but  it  was  imagined  not  necessary  to  say  so.  1  P.  W«  9.  115. 
R.  2P.  W.210. 

[B.  is  indebted  3000/.  on  bond  to  A.,  who  devises  all  his  estate  to  B.  and 
C,  and  makes  them  executors  ;  the  bond-debt  is  not  released  ;  and  though 
C.  in  an  answer  acknowledges  that  it  was  testator's  intention  tiiat  it  sfaoold 
go  to  B.,  though  the  attorney  who  drew  the  will  proves  that  testator's  writ- 
ten instructions  were  to  that  purpose,  but  that  he  told  him  it  would  be  re- 
leased of  course  by  B.'s  being  executor  ;  and  that  testator  still  dissatisfied, 
took  counsel's  opinion,  who  confirmed  the  same,  and  thereon  testator  exe« 
ruled  his  will,  persuaded  the  bond  would  be  extinguished^  yet  this  parol 
evidence  cannot  be  admitted  to  contradict  the  express  words  of  the  will* 
Per  Talbot  C.  on  appeal  from  the  rolls ;  and  the  chancellor's  decree  affirm* 
ed  by  the  lords.     C.  T.  T.  240.] 

[Parol  evidence  shall  not  be  admitted  against  the  legal  operation  of  ^  will 
or  an  implied  trust  ,but  it  shall  in  support  of  law  and  equity.     1  Atk.  386. j 

[Parol  proof  shall  not  be  admitted  in  the  case  of  a  devise  of  a  gaardiaa- 
fillip.     Per  King  C.     3  P.  W.  51.] 

[Parol  evidence  of  testator's  intention  is  not  allowed  when  there  is  a  blank, 
though  it  is,  to  explain  a  nickname,  or  where  there  are  two  persons  of  the 
same  name.     2  Atk.  239.] 

[The  court  will  not  add  a  legacy  to  a  will  on  parol  proof,  if  it  concerns 
personal  estate  only  ;  and  still  less  if  it  concerns  real  estate.     1  Atk.  448.1 
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[If  lands  are  giren  to  A.  and  B.  and  their  heirs,  as  joint^tenants,  and  lease* 
1  and  personal  to  them  and  tbeir  executors,  with  strict  injunctions  to 
testator's  daughter,  and  heir  at  law,  not  to  contest  it,  and  a  paper  signed  by 
testator  gives  strong  intimations,  it  was  in  trust  for  charitable  uses  ;  and 
the  testator  had  by  a  former  will  devised  them  to  trustees  for  such  uses,  yet 
such  parol  evidence  shall  not  be  admitted  to  prove  such  intended  trust,  as  it 
would  break  in  on  the  statute  of  frauds.     3  Atk.  141 .] 

[^Parol  evidence  cannot  be  read  to  shew  that  testator  meant  to  use  gen- 
eral words  in  a  particular  sense,  nor  to  shew  that  he  intended  A.  should,  or 
that  B.  should  not  be  included  in  the  number  of  his  relations.  1  Ves. 
231/) 

[But  it  may  be  read  to  shew  that  he  knew  A.,  or  that  he  knew  he  had 
poor  relations  at  S.     1  Ves.  231*3 

~lf  A.  devises  to  B.  to  sell  and  pay  debts  and  legacies,  and  to  pa v  the  rest 
and  B.  dies,  and  A.  has  no  heirs,  and  the  estate  escheats  to  the  crown ) 
chancery  cannot  decree  a  sale  to  pay,  &c.  but  the  exchequer,  being  a  court 
of  revenue,  may.     2  Atk.  223.] 

(3  A  3.)  How  it  shall  be   construed. — ^Devise  for  pa}rmeiit  of 

debts  and  legacies. 

What  words  pass  a  fee,  or  other  estate,  vide  in  Devise,  (N  4,  &c.) — ^Vide 
post,  (3  P  3. — 4  W.  14.) 

[*]if  a  man  devises  lands  for  the  payment  of  his  debts  and  legacies,  and 
the  surplus  to  his  heir  ;  the  personal  estate  shall  be  first  applied,  in  aid  of 
the  heir,  as  well  for  the  payment  of  the  legacies  as  of  debts.  R.  29  Car.  2. 
Ca.  Ch.  297. 

Though  the  residue  of  the  personal  estate  is  given  to  the  executor.  D«  2 
Vent.  349.     R.  F.g.41. 

QThe  personal  estate  is  the  fund  first  liable  to  the  payment  of  debts.  2 
Bro.  C.  C.  60.     Ambl.  37.] 

(^But  where  another  fund  is  mentioned  for  that  purpose,  and  it  is  evident- 
ly the  intention  of  the  testator  that  that  fund  should  be  applied  in  exoneration 
of  the  personalty,  the  personalty  shall  be  exonerated.  D.  2  Bro.  C. 
C.  60.] 

[A  testator  devised  his  real  estate  to  be  sold,  and  directed  that  the  money 
to  arise  by  the  sale  should  be  applied  to  the  payment  of  mortgages  and  all 
other  debts,  and  that  the  residue  should  be  added  to  his  personal  estate ;  an^ 
the  court  held,  it  was  evidently  to  substitute  his  real  estate  as  the  fund  for 
the  payment  of  debts  in  exoneration  of  the  personalty,  partly  because  he 
would  not  otherwise  have  used  the  expression  ^'  all  other  debts,"  and  prin- 
cipally because  otherwise  there  could  have  been  no  personal  estate  remain- 
ing, to  which  the  residue  of  the  money  arising  by  the  sale  could  have  been 
added.     2  Bro.  C.  C.  60.  P.  C] 

rThe  personal  estate  shall  be  first  applied  to  the  payment  of  debts,  not- 
withstanding the  real  estate  may  be  made  liable  also,  unless  there  are  either 
express  words  for  its  exemption  ;  Amb.  37.] 

[Or  a  necessary  implication.     Ibid.] 
f  [implication  shall  be  looked  upon  as  a  necessary  one  where  the  personal 

estate  is  not  disposed  of  as  a  specific  bequest.     D.  Amb.  37.  ] 

[A  general  devise  of  the  residue  is  not  to  be  looked  upon  as  a  specific  be* 
quest.     D.  Amb.  38.^ 

rThe  implication  will  not  depend  upon  the  form  of  words  by  which  the 
real  estate  is  made  liable ;  it  will  be  equal  whether  the  party  directs  that  his 
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estate  A%\\  be  changed  with  the  payment  of  debts^  or  wliether  he  directs  it 
to  be  Bold  for  that  purpose.     D.  Amb.  38.] 

Lord  Thomond  directed  the  devisees  in  trust  of  his  real  estate  to  sell  a 
competent  part,  in  the  first  place  to  pay  all  his  debts  and  legacies,  to  satisfy 
their  charges,  and  then  to  convey  to  Lord  O^Bryen  in  tail  male  ;  and  order- 
ed that  the  whole  money  arising  by  the  sale  should  be  accounted  personal 
estate,  and  gave  the  residue  of  his  personal  estate,  after  debts  and  legacies 
paid,  to  Lord  O^Bryen  also  :  and  upon  a  question  whether  the  personal  es- 
tate should  be  applied  to  the  payment  of  debts  and  legacies  in  ease  of  the 
real  *,  the  court  held,  that  there  did  not  appear  any  implication  that  it  should 
be  exempt,  and  therefore  dismissed  a  bill  which  had  been  brought  for  that 
purpose.     Amb*  33.  P.  C] 

[If  A.  charges  his  real  estate  with  payment  of  debts,  legacies,  and  fune- 
rals, and  gives  specific  legacies  to  his  wife,  and  then  makes  her  sole  execu- 
trix of  his  will,  and  of  all  his  goods,  chattels,  and  arrears  of  rent,  not  dispos- 
ed of  by  his  wilL  The  personal  estate  shall  be  applied  in  ease  of  the  real« 
Bunb.  260.1 

[If  a  man  bequeaths  all  his  personal  estate  to  his  daughter,  an  infant  of 
seventeen,  and  makes  her  executrix,  and  devises  his  lands,  &c«  in  D.  to  trus« 
tees  to  pay  debts  and  legacies,  and  the  surplus  to  his  second  ['Idaughtci' 
in  tail,  remainder  over,  the  personal  esiate  shall  in  the  first  place  be  all  ap- 
plied to  pay  debts.     3  P.  W.  322.] 

[If  a  man  devises  thus.  As  to  all  my  worldly  estate,  both  real  and  per- 
sonal, I  dispose,  &:c.  first  all  my  debts  shall  be  paid,  then  devises  his  real 
estate  to  trustees  to  sell  such  competent  parts  as  shall  be  sufficient  to  pay 
his  debts  and  legacies,  and  that  the  money  to  be  raised  by  sale  of  his  real 
estate  shall  be  deemed  as  personal ;  and  then  gives  all  the  rest  and  residue 
of  his  personal  to  A.  after  payment  of  his  debts  and  legacies  ;  the  persona! 
estate  shall  be  first  applied  to  pay  the  debts  and  legacies,  though  testator 
died  indebted  greatly  above  the  value  of  his  personal  estate,  so  that  A.  takes 
nothing  by  the  devise  of  th^  residuum.     Wils.  82.1 

[[Butif  A«  devises  his  lands  to  B.  his  wife  for  hfe,  chargeable  with  annui- 
ties and  legacies,  and  gives  her  a  power  by  sale  or  mortgage  to  raise  sufficient 
to  pay  his  debts  ;  then  reciting  his  great  satisfaction  that  his  estate  had  con- 
tinued so  long  in  his  name  and  family;  and  his  desire  to  perpetuate  it,  de- 
vises all  his  real  estate  to  his  nephew,  &c.  they  taking  his  name  and  arms« 
and  then  gives  his  personal  estate  to  his  wife,  and  makes  her  sole  executrix  ; 
she  shall  take  it  free  from  the  debts,  and  it  shall  not  be  applied  in  aid  of  the 
Teal  estate.     C.  T.  T.  202.] 

[So,  if  a  man  devises  all  his  estate  in  com.  L.  to  be  sold  for  payment  of 
debts  and  legacies,  then  devises  an  annuity  of  200/.  to  A.  out  of  his  estate 
not  otherwise  by  will  engaged  in  com.  NI,  then  gives  A.  several  specific 
legacies,  then  gives  B.  40/.  annuity  out  of  an  estate  in  N.,  makes  A.  and  C. 
executors,  and  duly  executes,  and  a  year  after  interlines  at  the  end  of  the 
will,  "  And  I  give  them  (the  executors)  all  my  personal  estate  not  herein- 
before devised,"  and  re-executes  ;  the  executors  shall  have  the  personal 
estate  disclmrged  of  debts,  which  shall  be  paid  by  sale  of  the  real  estate  in 
L.     Wils.  24.]     • 

If  land  in  Holland,  where  land  is  subject  to  debts,  is  devised  to  A.,  and 
the  personal  estate  in  England  to  B.,  the  pei-sonal  estate  shall  be  first  ap- 
plied to  the  payment  of  the  debts  in  Holland.     R.  Eqt  Ca.  66. 

So,  if  by  conveyance  laud  is  settled  for  the  payment  of  debts  and  legacies, 
and  afterwards,  for  the  performance  of  his  will,  the  surplus  to  the  heir,  and 
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there  is  nd  mentidn  made  in  the  will,  how  the  personal  estate  shall  be  dis^ 
posed  of,  but  it  is  only  said,  that  his  daughters  shaU  release  all  demands  upoo- 
the  personal  estate,  (they  being  entitled  to  a  dividend  by  the  custom  of 
York,  and  being  the  principal  legatees,)  yet  the  personal  estate  shali  be • 
applied  to  the  payment  of  debts  and  legacies  in  aid  of  the  heir.     R.  Ca» 
Ch,  297. 

So,  if  a  man  devises  his  land  to  A.,  which  was  mortgaged,  or  otherwise* 
subject  to  his  debts  ;  the  personal  estate  shall  first  be  applied  to  the  dis- 
charge of  the  debts  or  mortgage,  in  aid  of  the  devisee*     2  Ca.  Ch.  84.   R.  2 
Ver.  1 1 2. 

[If  a  man  devises  copyhold  lands  (which  are  mortgaged)  io  A.  and  after 
his  debts  paid,  devises  the  residue  of  his  real  and  personal  estate  to  his  son 
B.,  and  makes  him  executor,  the  mor^ge  shall  be  discharged  out  of  the 
personal,  then  out  of  the  real  estate  devised  to  the  son,  and  then  out  of  the 
profits  received  by  him  since  testator's  death.     3  P.  W.  SdS.] 

So,  a  chaiige  in  equity  shall  be  a  debt,  and  paid  out  of  the  personal  estate* 
3  C^,  Ch.  84. 

[*][If  a  man  devises  lands  to  two  trustees,  and  their  heirs,  to  be  sold  for 
payment  of  debts,  iic.  and  makes  the  trustees  and  a  third  person  exeeutor  - 
the  lands  when  sold  are  legal,  not  equitable  assets.     Bunb«  339.  j 

So,  a  debt  in  law  or  equity  shall  be  paid  out  of  the  personal  estate,  though 
by  the  custom  of  York  the  wife  is  entitled  to  one  moiety,  and  the  next  of 
kin  to  the  other.     2  Ca.  Ch.  84.     1  Ver.  36. 

So,  a  debt  which  the  testator  denied,  shall  be  paid  after  other  debts*  1 
Ver.  142.  431. 

So,  if  there  is  a  devise  of  land  for  payment  of  debts,  and  the  personal 
estate  to  B.,  it  shall  be  liable  to  the  payment  of  the  debts*     R.  2  Ver.  1 83* 

([If  A.  gives  all  his  personal  estate  to  his  three  sisters,  akid  his  real  estate 
to  his  four  sons,  chai^eable  with  his  debts,  and  makes  his  sisters  executors^ 
and  dies  indebted  by  simple  contract,  bond,  and  mortgage ;  the  personal 
estate  shall  be  first  applied  to  pay  all  the  debts.     C.  T.  T*  274.] 

If  a  man,  reciting  his  intent  to  pay  his  debts,  and  provide  for  his  children, 
settles  land  for  the  payment  of  portions  for  his  children,  (but  nothing  is  said. 
<^hi9  debts),  yet  it  shall  be  subject  to  the  payment  of  debts  as  well  as  lega- 
cies.    R.  Ca.  Ch.  248* 

If  a  man  devises  lands  in  A.  to  be  sold,  and  after  his  debts,  legacies,  and* 
funerals  paid,  a  moiety  of  the  money  to  B.,  and  the  other  moiety  to  C,  and 
afterwards  devises  all  his  other  lands  to  his  executors,  and  their  heirs,  for 
the  trusts  contained  in  his  will,  and  then  orders  that  they  convey  a  moiety 
to  B.  and  the  heirs  of  his  body,  with  remainders  over,  the  other  moiety  to 
C,  &c.  If  the  land  in  A.  is  not  sufiicient,  all  the  lands  shall  be  charged  U^ 
the  pa/ment  of  his  debts  and  legacies. 

Ita  surrender  of  a  copyhold  be  to  the  use  of  a  man's  vnll,  and  by  his  will 
he  says,  My  debts  and  legacies  deducted,  I  devise  all  my  estate  real  and 
personal  to  A.,  the  copyhold  shall  be  sold  for  the  payment  of  debts.     X 

Ver.  45* 

[If  A.  surrenders  customary  lands  to  B.,  who  declares  a  trust  thereof  for 
several  persons,  and  for  such  use  as  A.  shall  appoint ;  and  A.  makes  a  will 
of  his  whole  estate  and  effects,  and  first  wills,  that  all  his  debts  shall  be  paid, 
and  then  devises  the  customary  in  distinct  parts  from  his  other  lands,  the 
customary  lands  are  liable  to  the  debts.     2  Ves.  47 1 .] 

If  tenant  in  tail  levies  a  fine,  and  declares  the  use,  to  pay  100/.,  and  after^ 
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wards  to  the  pridr  uses,  and  afterwards  devises  the  estate  for  the  payment  of 
debts  generally  ;  it  3hall  be  charged  with  all  dehts.     Dub.  Eq.  Abr.  139.3 

If  a  man  devises  that  his  debts  shall  be  paid  out  of  his  real  and  persopal 
estate,  if  the  executor  pays  beyond  the  personal  estate,  he  shall  be  reim* 
bursed  out  of  the  real.     2  Ca.  Ch.  109.     1  Ch.  R.  1 34. 

If  A.  devises  that  his  debts  and  legacies  shall  be  paid  in  the  first  place, 
and  afterwards  devises  land  j  it  shall  be  subject.     R.  2  Ver.  708. 

[A  devise  that  his  debts  should  be  paid  in  the  first  place,  followed  by  a 
devise  of  land,  charges  the  real  estate  with  the  payment  of  debts.  2  Atk. 
431.] 

If  A.  devises  lands  to  B.  in  tail,  remainder  to  C.  in  fee,  and  afterwards 
[«]gives  Ihs  personal  estate  to  B.,  and  makes  him  executor,  the  real  and 
persona]  estate  are  subject  to  the  debts.     1  Ver.  411. 

So,  if  he  devises  an  annuity  to  the  eldesison,  and  his  land  in  tail  to  the 
second  son,  and  makes  him  executor :  the  land  shall  be  charged  with  the 
annuity.     R,  2  Ver.  1 44* 

[If  A.  gives  his  daughter  3000/.  (besides  1 2,000/.  secured  by  his  mar- 
riage settlement)  at  eighteen,  or  marriage,  and  directs  his  trustees  to  raise 
on  his  lands  as  much  as  with  his  personal  estate  will  pay  the  3000/.  but  not 
to  raise  it  till  eighteen,  or  marriage,  that  it  may  not  be  a  debt  on  bis  per- 
sonal estate ;  it  shall  be  raised  out  of  the  real  estate  only.     2  Atk.  57.] 

[If  a  man  by  his  will  wills  that  his  estate  in  L.  be  sold  for  the  payment 
of  his  debts,  legacies,  and  funeral,  and  gives  A.  an  annuity  and  several  spe- 
cific legacies,  and  appoints  A.  and  B,  (who  is  testator's  heir  at  law)  joint 
executors,  and  some  days  after  adds,  And  I  give  and  devise  to  them  all  my 
persimal  estate  not  herein-before  devised,  and  re-executes ;  the  personal  es- 
tate passes  to  them  as  a  specific  legacy,  and  shall  not  be  applied  to  exonerate 
the  real  estate.     2  Atk.  624.} 

[If  a  man  by  his  will  desires  all  his  debts  may  be  paid  by  his  executors, 
adding,  I  mean  those  ooly  of  my  own  contracting,  not  those  heavier  debts 
of  my  family,  and  gives  his  personal  estate  to  his  mother,  and  makes  her  ex- 
ecutrix, desiring  her  to  pay  all  his  just  debts  exactly;  and  long  after  tJie 
mother  biiys  in  the  mortgages,  and  the  son  covenants  to  pay  the  money ; 
testator  dies,  mother  dies,  the  personal  estate  is  still  exempted  from  both 
principal  and  interest  on  these  mortgages,  and  they  are  still  a  charge  on  the 
real,     r  Ves.  5 1 . 

If  a  n>an  devises  land  to  A«  and  legacies  to  others,  and  makes  A.  executor, 
and  desires  him  to  see  that  his  will  be  performed  :  the  land  shall  be  charged 
with  the  legacies.     R.  2  Ver.  229. 

.  [If  a  man  by  his  will  first  gives  an  estate  for  life  to  his  wife,  and  in  the 
latter  fmrt  creates  a  term  for  years,  to  take  place  from  the  day  of  his  death, 
in  trust  to  raise  money  to  discharge  his  debts  in  such  manner  as  his  wife 
shall  direct,  the  term  shall  take  place  of  the  wife^s  estate  for  life.  1  Atk. 
419.3 

So,  if  be  says,  As  to  all  my  worldly  estate,  I  will  and  devise  in  manner 
following:  Imprtmisy  that  all  my  debts  be  paid,  and  then  devises  lands,  &c. 

[If  a  will  says,  ^  As  to  all  my  worldly  estate,  my  debts  being  first  satisfied, 
}  devise  "  &c- ;  the  real  estate  is  liable  to  the  debts.  3  P.  W.  91.  C.  T. 
T.   110.] 

Ufa  mfem  charges  his  land  with  payment  of  his  debts,  all  the  debts  he 
contracts  during  his  life  will  be  a  charge.     2  Atk.  268.] 

rff  a  man  duly  executes  a  will,  charging  his  real  estate  with  legacies,  and 
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hj  a  second  wiU,  not  executed  in  fonn,  gives  general  pecuniary  legacies^ 
they  are  equally  a  charge  on  the  land*     Ibid.] 

f  The  words,  AH  the  debts  I  have  contracted  since  1 735,  must  be  constru* 
ed,  or  shall  contract.     3  Aik.  201.] 

[If  A.,  by  will  duly  executed,  gives  800/,  to  his  sister  B.,  and  400/.  to  his 
sisler  C,  and  all  his  freehold  and  personal  estate  not  disposed  of,  after  pay- 
ment of  debts  and  legacies,  to  his  brother  D.,  and  by  a  second  will  not  duly 
executed,  revokes  all  others,  and  gives  400/.  to  B.,  and  [*]100/.  to  C,  and 
the  residue  real  and  personal  to  D.,  the  real  estate  is  chargeable  with  th^ 
latter  sums  only.     3  Alk.  268.] 

[If  a  man  by  will  chaises  his  real  and  personal  estate  with  payment  of  his 
dehts,  and  then  devises  all  his  real  and  personal  to  A.,  and  makes  him  exec* 
utor,  and  he  pays  the  interest  of  debts  to  bond-creditors  who  never  demand 
the  principal,  and  he  sells  the  real  estate,  the  purchaser  shall  not  be  disturb*. 
ed  after  long  possession  (16  years^.     2  Atk.  41.] 

[If  a  man  creates  a  term  for  paypnent  of  debts,  and  declares  the  trust  of  the 
term  to  be  by  perception  of  rents  and  profits,  or  by  leasing  or  mortgaging, 
to  raise  sufficient  to  pay  the  debts,  it  restrains  it  to  payment  out  of  rents  and 
profits,  and  the  court  will  not  decree  a  sale ;  otherwise,  if  it  is  a  trust  of  the 
rents  and  profits.     2  At^.  104.     Vide  1  Brown,  311.] 

{}{ (me  devises  to  A.  and  her  heir  all  Clifton  lands,  he  paying  all  debts  and 
legacies  charged  on  them ;  and  after  his  decease  to  B.,  A*  niust  keep  dowi^ 
the  interest,  or  if  the  principal  is  paid,  he  pays  one-tjiirdy  and  B^  two-tbir4Sf 
3Atk.201.] 

[If  a  man  by  will  creates  a  particular  trust  out  of  particular  lands,  and  subr 
ject  thereto  devises  them  over,  the  devisees  can  take  no  benefit  but  of  th^ 
remainder  after  the  whole  burthen  is  discharged.     3  Atk*  556.] 

[If  a  man  by  will  recites  that  he  had  by  a  former  will  given  his  wife  all 
his  real  and  personal,  that  she  is  dead,  therefore  he  now  disposes  of  the  same, 
and  first  orders  all  debts  to  be  paid ;  all  his  real  is  liable  by  implication  : 
but  if  he  goes  on  and  devises  certain  premises,  except  A.  and  B.  to  pay  lega^ 
cies ;  this  destroys  the  implication,  and  the  creditors  are  not  entitled  to  pay* 
raent  out  of  A.  and  B.  2  Ves.  313-] 

[If  the  whole  real  estate  is  made  liable  to  debts  and  legacies,  the  sub- 
sequent devise  of  a  particular  part  of  it  for  that  purpose  does  not  restrain  it, 
2  ves.  568.J 

(3  A  4.)  In  what  order  they  shall  be  paid. 

Upon  a  devise  for  payment  of  debts,  debts  upon  simple  contract,  and  upon 
specialty,  shall  be  paid  in  proportion,  for  in  conscience  they  are  equally 
dae.R.  Ca.  Ch.  32.  R.  per  Finch,  Ca.  Cb.  249.  R.  2  Ca.  Ch.  54.  1  Ver.  64. 
102.     R.  Ch.  R.  196.     R*  2  Ver.  62.     R.  2  Ver.  763.    3  Ch.  R.  1 2.     Eq. 

Abr.  141.     1  P.  W.  228.  ,      o   r^     r-u 

And  if  theue  is  not  sufficient  to  pay  all,  the  loss  shall  be  equal.     U.  Oa.  UJj, 

32.     R-  2  Ca.  Ch.  54.  t^  „  ,.        .  j     r     .u 

So,  debts  barred  by  the  stat.  of  limitations  shall  be  paid  ;  for  they  are 

due  in  conscience,  thou^  the  stat.  has  taken  away  the  legal  remedy.     Per 

Cowper,  1  Sal.  154.     R.  2  Ver.  141.     Eq.  Abr.  139.         ^  ^^    ^     . 
So,  if  the  interest  upon  a  bond  exceeds  the  penalty,  and  the  devisee  or 

trustee  neglects  payment,  he  shall  pay  interest  for  the  penalty.     6  bal.  154. 

^"K  a  decr^eVor  ""plyment  equally,  one  creditor  shall  not  be  altowed  to 
have  preference  by  obtaining  a  judgment,  &c.     2  Ver.  435.  525.      ^^^^. 
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And  if  he  takes  out  execation  at  lavr,  the  others  shall  have  e(|aal  propor* 
tion  out  of  the  assets  in  equity*     2  Ver.  436, 

If  a  note  is  given  to  A*  for  part  of  purchase»[noDey,  and  the  purchaser 
gives  a  mortgage  to  A.  for  the  residue  ;  A.  shall  not  be  preferred  to  the  oth« 
.er  creditors  of  the  purchaser,  for  the  note*     2  Ver,  281 . 

[*]But  judgments  shall  be  satisfied  before  other  debts;  for  those  in  tbeip 
nature  charge  the  land.  R.  Ca.  Ch.  32.  1  Ver.  102,  3  Ch.  R.  12.  If 
they  are  not  confessed  after  the  bill  exhibited.     R.  2  Ver.  62. 

So,  debts  fixed  by  bond  shall  be  paid  before  damages  not  ascertained.  R* 
S  Ver.  272,  273, 

So,  debts  which  aiTect  the  real  estate  binds  according  to  priority ;  as, 
mortgages,  judgments,  statutes,  and  recognizances.  R.  in  Pari.  1 705,  1 
Ver.  525.     Eq.  Abr.  141,  2. 

If  the  recognizance  is  inrolled,  otherwise  not.     2  Ver.  750. 

So,  judgments,  according  to  the  priority  of  the  originals,     2Ch.  R.  145, 

[But  by  Stat.  4  &  5  W .  &  M.  c.*20.  s.  3.  no  judgment  not  docketted 
and  entered  according  to  the  directions  of  that  act,  shall  affect  any  land  or 
tenements,  as  tq  purchasers  or  mortgagees,  or  have  any  preference  against 
beirs,  executors,  or  administrators,  in  their  administration  of  their  ancestors, 
testators,  of  intestates  estates.] 

A  voluntary  bond,  for  the  benefit  of  a  wife,  shall  be  paid  after  debts  upoi) 
simple  contract,  and  before  legacies.     R.  temp.  G.  2.  6. 

And  debts  shall  be  satisfied  before  legacies.  Cont,  2  Ca.  Ch.  32.  Ace. 
per  Finch,  Ca.  Ch.  249.  R.  If  it  be  by  devise,  and  not  by  deed.  Ca.  Cb. 
275.     Cont.  1  Ver.  482.     2  Ver.  134.     R.  ace.  2  Ver.  248. 

So,  if  lands  are  devised  to  the  executor  for  payment  of  debts,  they  are 
assete,  and  the  debts  ought  to  be  paid  according  to  their  priority.  1  Ver, 
64.     Vide  ante,  (2  G  1.)  &  r         J 

[If  a  man  devises  lands  to  trustees  to  pay  all  his  debts,  and  the  bond-cre- 
ditors  recover  part  out  of  the  personal  estate,  and  then  apply  for  (he  rest 
out  of  the  real  estate  devised  ;  they  shall  not  come  in  on  the  land  till  the 
simple  contract  creditors  have  received  thereout  sufficient  to  mak^  them 
equal  with  the  bond-creditors,  in  respect  to  what  they  have  received  out  of 
the   personal  estate.     3  P.  W.  322.J 

[If  a  cestuique  trust  of  a  real  estate  makes  a  mortgage  of  it  in  fee,  and  de- 
vises the  equity  of  redemption  to  his  son  and  his  heirs,  subject  to  his  debts, 
the  bond-creditors  can  have  no  preference,  as  it  was  a  mortgage  of  the  whole 
inheritance.     2  Atk.  290.]  .  -o  o 

[But  ifa  reversion  in  fee  was  in  the  mortgagor,  the  bond-credi  tor  would 
have  preference.     Ibid.] 

So,  in  all  cases  where  there  are  assets  at  law,  though  the  creditors  pray  aid 
m  equity.     R.  2  Ver,  405.  720.     Eq.  Abr.  141. 

So,  if  land  is  devised  to  an  executor,  to  pay  mortgages  in  the  first  place, 
then  particular  legacies,  and  afterwards  to  the  executor  in  fee :  if  ho  mort- 
gages for  the  payment  of  other  debts  of  the  testator,  those  mortgages,  as  well 
as  the  mortgages  of  the  testator,  shall  be  paid  before  the  lej^cies.     R.  I 

*/«w?''1'  *^* '"'  '*?^*'  ?'•""  ^«  P^'**  ^^""^  **»«  'egacies  after  nientiou- 
flt  nnvrl^f  L/  *«  Pe<="n'ary  legacies,  and  not  to  land  expressly  devised  for 
tliepajment  of  particular  sums.     1  Ver.  457 

to'-R  '''w'^r  '^^T^  ^''^  P"r^"*  "'■  ^^^*-'^  '"'<>  P»rt  devised  to  A.,  part 

IL  ;»?h  H  ""'''l'"^  '*""?*  ^"^  P*'*^  *'"  *«  inaster certifies  whatproLr- 
tion^each  devisee  is  to  contribute.     3  P.  W.  91. J  "»  r*  i 
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[*](S  A  6.)  The  surpliw  shall  be  to  the  heir. 

If  a  man  devises  lands  for  the  payment  of  debts  and  legacies,  and  gi^es  a 
legacy  to  his  heir,  the  devisee  has  the  inheritance  without  a  trust  to  pay  the 
surplus  to  the  heir.  R.  Ca.  Ch.  197i  2Ver.  247.  R.  cont.  for  the  sur- 
plus shall  be  to  the  heir.     2  Ver.  425. 

rif  A.  by  his  will  gives  5l.  to  his  brother  and  heir  at  law,  and  makes  his 
wife  his  whole  and  sole  heiress  and  executrix  of  all  his  real  and  personal  es- 
tate, the  same  to  sell  and  dispose  of  as  she  thinks  proper,  to  pay  his  debt? 
and  legacies  ;  the  surplus  is  to  the  wife,  and  there  is  no  resulting  trust  for 
the  heir.     C.  T.  T.  268.     3  P.  W.  193.] 

But  if  a  man  devises  lands  for  the  payment  of  debts  and  legacies,  without 
inore,  the  surplus  shall  go  to  the  heir.  R.  2  Ca.  Ch.  115.  1  Ch.  R.  164. 
Semb.  2  Ver-  247.     Vide  post,  (3  P  3.) 

Though  he  devises  only  a  term  for  years.     R.  2  Vent.  359. 

So,  if  trustees  raise  money  sufficient  for  the  payment  of  debts  and  legacies, 
and  do  notpay  them,  the  heir  shall  have  the  residue  of  the  lands,  and  the 
creditors  and  legatees  must  pursue  their  remedy  against  the  trustees.  R. 
in  Pari.  1  Sal.  153. 

So,  if  there  is  a  devise  to  trustees,  but  the  trust  cannot  be  proved  ;  the 
trust  shall  be  decreed  for  the  heir.     R.  1  Ch.  R.  101.     R«  Eq.  Ca.  122. 

If  the  wife  of  the  testator,  being  executrix,  takes  husband,  who  takes  the 
personal  estate  as  a  portion  with  his  wife,  yet  he  shall  account  for  it,  for  the 
benefit  of  the  heir,  though  no  creditor  is  concerned,     R.  2  Ver.  61.  569. 

If  A.  devises  lands  to  trustees  to  be  sold  for  such  persons  as  he  shall  ap- 
point, and  if  he  does  not  appoint ;  then  for  6.  if  he  appoints,  but  not  to  the 
value,  the  residue  does  not  go  to  B.  but  to  the  heir.     R.  2  Ver.  571. 

If  a  man  devises  that  his  debts  and  legacies  shall  be  paid  by  the  trustees  of 
his  real  estate,  and  devises  to  his  wife,  whom  he  makes  his  executrix,  the 
residue  of  his  personal  estate  ;  that  shall  be  applied  in  the  first  place  in  aid  of 
the  real  estate.     R.  2  Ver.  569.  740.     Cont.  1  Lev.  203. 

Or,  if  the  residue  of  tlie  personal  estate  was  devised  to  the  heir.  2  Ver. 
740.  Eq.  Ca.  129. 

[But  if  a  nian  devises  his  real  estate  to  trustees  for  payment  of  all  debts, 
legacies,  and  funerals,  then  specific  legacies,  and  then  all  the  residue  of  his 
personal  to  his  executors,  the  real  estate  shall  first  be  applied,  and  if  not 
sufficient,  the  personal.     2  Atk.  79*3 

[(3  A  6.)  When  the  land  shall  be  sold.    Vide  post,  (4  H  5.)] 

If  a  man  devises  money  to  be  paid  out  of  the  profits  of  land,  and  the  pro- 
fits do  not  amount  to  the  sum,  the  land  shall  be  sold.  D.  2  Vent.  357.  1 
Ver.  256. 

So,  if  he  devises,  after  his  debts  paid,  500/.  for  portions  to  his  daughters, 
and  to  his  executrix  all  his  lands  and  tenements,  goods  and  chattels.  In 
Mch  case,  if  the  personal  estate  and  the  profits  of  the  lands  are  not  sufficient 
to  pay  debts  and  legacies,  the  executrix  shall  be  decreed  to  sell  the  lands. 
R.  Ca.  Ch.  179. 

So,  if  a  devise  is  of  portions  for  daughters  out  of  land  to  be  paid  at  a 
[*]day  fixed,  and  the  annual  profits  do  not  amount  to  a  sum  sufficient  to 
make  the  payment  at  the  day«  the  trustee  may  sell  the  land.  R.  Ca.  Ch. 
176.  240. 

[If  one  has  a  power  to  appoint  to  an  unprovided  child,  in  sue})  manner  as 
he  shall  direct,  the  payment  of  200/.  to  be  raised  by  trustees  out  of  the  rents 
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and  profits  of  an  estate,  and  the  annual  profits  are  not  sufficient,  it  shall  be 
sold.     1  Atk.  505.] 

Authorising  a  man  to  raise  money  out  of  the  rents,  issues,  and  profits  of 
an  estate,  does  not  empower  him  to  raise  it  otherwise  than  out  of  the  yearly 
profits,  unless  that  mode  of  raising  it  would  be  inconvenient.     2  P.  Wms. 

19.1 

[But  where  the  authority  is  express  that  the  money  shall  be  raised  out  o( 
the  rents,  issues,  and  profits  of  the  estate,  by  leasing,  it  cannot  be  raised 
by  sale  or  mortgage,  if  it  could  be  raised  by  leasing  within  a  reasonable 
time.     R.  2  P.  Wms.  13.] 

[If  it  cannot  be  raised  within  a  reasonable  time,  it  may  be  raised  notwitb> 
standing  the  express  words  of  the  power  by  sale  or  mortgage.  Semb.  2  P* 
Wms.  19.] 

[Where  the  money  cannot  properly  be  raised,  otherwise  than  by  leasing 
according  to  the  terms  of  the  power,  it  shall  not  be  raised  by  sale  or  mort- 
gage, though  the  whole  fee  subject  to  the  power  was  limited  to  the  settler 
in  fee,  and  he  has  made  no  disposition  of  it  otherwise  than  by  a  voluntary 
settlement.     R.  3  P«  Wms.  1 3.] 

[I.  S.  being  seised  in  fee  of  certain  lands  created  a  term  in  trust,  that  the 
trustees  should  raise  1500/.  out  of  the  rents  and  profits  of  the  estate,  as 
well  by  leases  forKves,  or  for  21  years,  and  reserved  the  fee  to  himself,  af- 
ter which  he  settled  the  estate  by  a  voluntary  conveyance  upon  two  persons 
in  strict  settlement,  with  remainder  to  himself  in  fee  ;  the  trustees  raised 
the  1500/.  bv  mortgage,  and  upon  a  foreclosure  bill  against  a  tenant  for  life, 
under  the  voluntary  conveyance;  the  chancellor  said  it  was  material  to 
know  the  yearly  value  of  the  estate,  that  he  might  see  within  what  time 
the  1500/.  might  have  been  raised,  but  gave  his  opinion  that  prima  facie 
flie  trastees  had  no  power  to  raise  the  money  by  mortgage,  and  that  the 
mortgage  was  void  as  to  so  much  of  that  money  as  might  have  been  raised 
before  the  defendant's  interest  vested  in  possession.  2  P.  Wms.  13. 
P.  C] 

So,  if  a  man  devises  that  his  debts  and  legacies  shall  be  paid  out  of  the 
profits  of  his  land  :  the  land  itself  may  be  sold  for  those  purposes.  R*  2  Ca. 
Ch.  205.     Eq.  R.  90. 

*  So,  if  he  devises  lands,  except  the  manor  of  D.  which  I  appoint  for  the  pay- 
ing of  my  debts;  the  executors  may  sell  the  manor  of  D.,  for  that  h  the 
most  effectual  means  for  the  payment  of  debts.     R.  Sav.  73. 

[If  A.  devises  his  copyhold  estate,  one-third  to  his  wife  for  life,  and  two- 
thirds  to  his  son,  with  a  proviso,  that  if  his  personal  estate,  and  his  house 
and  lands  at  W.  shall  not  pay  his  debts,  then  his  executors  to  raise  die 
same  out  of  the  copyhold ;  this  entitles  them  to  sell  the  copyhold.  1  Atk. 
421.3 

So,  if  he  devises  rents  and  profits  to  pay  an  annuity,  and  afterwards  to 
pay  debts  and  portions,  and  afterwards  to  other  persons ;  if  the  debts  and 
portions  cannot  be  conveniently  raised  without  a  sale,  it  shall  be  decreed* 
R.  2  Ver.  26. 

So,  if  he  devises  an  estate  to  A.  in  tail,  remainder  to  B.,  &c.  and  gives 
[*]power  to  his  executor  to  raise  money  for  his  heir,  and  to  pay  debts ;  the 
executor  may  sell.     R.  2  Ver.  154. 

So,  if  a  sale  is  convenient  for  the  heir,  it  shall  be  directed  upon  bis  suit, 
though  the  younger  sons  oppose  it,  as  well  as  for  the  benefit  of  the  younger 
i6ns,  to  whom  portions  are  given.     R.  2  Ver.  154.  420. 
[*602] 
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fiat  if  a  man  makes  a  voluntarj  settlement,  upon  trust  to  pay  debts  out 
of  the  profits  of  the  land,  the  trustees  cannot  sell.     1  Ver.  104. 

So,  if  he  devises  land  for  the  payment  of  debts  out  of  the  annual  profits 
only.     1  Ver.  104.     Eq.  R.  90. 

[The  directing,a  gross  sum  to  be  raised  does  not  necessarily  imply  that  it 
shall  be  raised  at  once,  and  in  such  cases  the  court  will  not  direct  a  sale  if 
not  absolutely  necessary,     l  Atk.  550.] 

[If  a  man  devises  the  rents  and  profits  of  his  plantation  to  trustees  on 
certam  trusts,  the  land  shall  not  be  sold.     1  Ves.  522.] 

rlf  a  man  devises,  that  trustees  shall  sell  his  real  estate,  and  what  arises  by 
such  sale  shall  go  to  his  daughter,  and  her  issue,  and  if  she  die  without  issue, 
then  to  two  other  daughters  5  the  land  shall  be  sold,  and  the  first  daughter 
have  the  money,  notwithstanding  the  contingent  interest  of  the  others. 
Bunb.  12.] 

[If  a  man,  having  a  son  and  a  daughter,  devises  his  lands  to  trustees  for 
paying  funerals,  debts,  and  legacies,  then  for  raising  maintenance  for  his 
children,  and  surplus  rents  and  profits  to  the  younger  children  at  twenty-one, 
the  lands  to  the  eldest  at  twenty-three ;  the  land  shall  be  sold  for  payment  of 
4ebt8,  the  legacies  shall  be  paid  as  the  rents  arise.     1  Ves.  41.] 

(3  A  7.)  Who  shaU  seD. 

If  land  is  devised  for  payment  of  debts  and  legacies,  and  no  person  named, 
tirbo  is  to  sell ;  the  executor  may  sell.  Ca.  Ch.  1 78.  2  Jon.  26.  R.  Dal. 
106.     Dy.371.b. 

So,  if  it  is  devised  to  be  sold,  and  the  money,  to  be  distributed.  R.  Ca. 
Ch.  179.  -^^ 

So,  if  a  ^le  was  decreed  after  a  contingency,  and  before  that  happens  the 
executor  dies ;  his  executor,  who  claims  the  land  after  his  death,  may  sell. 
Ca.  Ch.  180.  '       ^ 

So,  if  a  sale  is  devised  for  charitable  uses,  the  executor  shall  sell.  2 
Jon.  26. 

CSo,  shall  the  heir  be  decreed  to  join  in  the  sale.  Ca.  Ch.  262.  R.  1  Ch. 
R.  168.     R.  2  Ver.  99.] 

[Iftestator  devises  all  his  real  and  personal  estate  to  be  sold  for  payment 
of  his  debts,  and  no  person  named  who  is  to  sell,  the  executor  and  heir,  and 
all  proper  parties  to  be  named  by  the  master,  shall  join  in  the  sale.     1  Atk. 

[[If  a  man  devise  lands  in  W.  to  trustees,  to  raise  money  by  sale  to  pay  oflF 
what  IS  due  on  lands  in  S.  mortgaged  to  A.  and  settled  on  B.  in  fee,  and  his 
other  debts,  and  then  to  C.  his  natural  son  ;  A.,  B.,  C,  the  trustees,  and  the 
administrator,  shall  join  in  the  conveyance,  and  B.  shall  covenant  against 
her  own  acts,  and  the  acts  of  her  devisor,  as  to  so  much  as  she  b  benefitted 
by  the  estate.     3  Atk.  264.] 

So,  ifland  is  devised  for  payment  of  debts  and  legacies,  and  no  person 
[*]named  to  sell,  and  it  descends  to  the  heir,  the  heir  shall  be  decreed  to  sell. 
R.  1  Lev.  304.     1  Ch.  R.  287. 

So,  if  the  devise  is,  that  the  executors  shall  sell,  and  they  die  before  a 
sale,  the  heir  shall  be  decreed  to  sell.     R.  Ch.  Ca.  180. 

So,  if  the  devise  is  for  portions  of  younger  sons.     Agreed  Ca.  Ch.  180. 

So,  if  the  devise  is  for  a  sale,  and  that  the  money  shall  be  distributed  to 
strangers.  R.  cont.  for  that  amounts  to  a  total  disherison  of  the  heir.  Ca. 
Ch.  1 80. — ^R.  cont.  but  it  was  reversed  in  Parliament,  and  then  R.  ace. 

Soy  if  the  devise  is,  that  the  heir  shall  sell ;  his  heir  may  sell.     2  Jon.  26. 
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So,  if  thfe  devise  b,  that  after  the  death  of  A.  the  land  shall  be  sold,  vnih^ 
out  saying  by  whom,  and  A.  is  named  executor,  and  after  his  death  his  exe- 
cutor selis  ;  though  the  sale  by  him  is  void,  yet  the  vendee  shall  have  the 
land.     R.  cont.  but  it  was  reversed  in  parliament.     2  Jon.  26. 

So,  if  a  man  devises,  tiiat  A*  and  B.  shall  sell,  who  are  not  executors,  and 
A.  dies ;  B.  with  the  heir  shall  sell,  for  it  was  a  trust  which  survived.  R, 
Hard.  204.     Semb.  1  Jon.  352. 

So,  if  a  devise  is  of  land  to  A.  and  B.  to  be  sold,  and  the  heir  is  under  age; 
a  sale  shall  be  decreed,  without  giving  the  heir,  after  he  comes  of  age,  time 
to  Join,  for  nothing  descends  to  him-     R.  2  Ver.  429* 

[If  lands  are  devised  to  trustees  to  be  sold  for  payment  of  debts,  the  in- 
fant heir  at  law  has  no  day  given  him  to  shew  cause  when  he  comes  of  age ; 
hut  where  the  devise  is  to  no  person,  he  has.   *  1  Atk.  420.] 

So,  if  a  man  devises  lands  to  be  sold  by  his  executors,  or  to  his  executors 
to  be  sold  ;  an  intei^est  vests  in  the  executors.     Hard.  419. 

(3  A  8.)  How  expounded^  where  the  words  are  ambiguous. 

If  a  man  devises  an  estate  to  his  executors  equally ;  it  does  not  8urtive# 
R.  1  Ver.  32.     Vide  post,  (3  V  3.)     Vide  in  Demise,  (N  8.) 

If  he  devises,  that  land  shall  be  purchased  with  the  residue  of  his  personal 
estate,  for  the  benefit  of  his  wife  for  life,  and  afterwards  for  his  executors^ 
equally  to  be  divided,  and  one  dies  ;  the  other  shall  not  have  the  whole, 
for  it  does  not  survive.     R.  1  Ver.  32. 

I^If  a  man  after  giving  legacies  to  be  paid  at  particular  times,  devises  the 
residue  of  his  personal  estate  to  his  two  sons,  to  be  equally  divided  between 
them,  and  in  case  of  either  of  their  deaths,  the  whole  i^esidue  to  be  enjoyed 
by  the  survivor ;  it  shall  be  expounded,  their  death  before  twenty-one  with- 
out issue.     3  Atk.  619.     1  Ves.  89.] 

[If  one  devises  real  and  personal  estate  to  trustees,  to  turn  all  into  money, 
and  then  lay  it  out  in  land  to  the  use  of  three  persons  for  life  as  tenants  in 
common,  not  as  joint-tenants^  but  so  that  if  either  die  without  issue  living 
at  the  time  of  his  death,  that  share  to  go  to  the  survivors,  then  to  trustees  to 
preser>'e,  &c.  then  after  their  respective  deaths  to  the  first  and  other  sons, 
then  to  daughters,  then  to  ten  grand-children,  their  heirs,  &c.  equally,  as 
tenants  in  common,  not  joint-tenants  ;  and  two  of  the  nephews  and  three  of 
the  grand-children  die  in  testator's  life,  and  third  nephew  dies  leaving  a  son, 
he  shall  have  only  his  father's  share,  the  other  two  go  over,  but  the  shares 
of  the  three  grand-children  who  died  are  not  transmissible,  but  lapse.  1 
Ves.  70. 

[*] [If  testator  desires  the  residue  may  be  divided  between  A.  and  B.,  it 
means  equally  divided,  and  they  are  tenants  in  common.     1  Ves.  542.] 

If  he  devises  the  residue  of  his  personal  estate  to  A.,  B.,  and  C,  and  the 
wife  of  C,  C.  and  his  wife  shall  have  only  one-third  part,  the  wife  only  be- 
ing a  relation  of  the  testator.     R.  1  Ver.  233. 

If  a  man  devises  200/.  per  ann.  out  of  his  manor  of  Walden,  and  he  has 
the  manor  of  Walden  otherwise  Chippen  Walden  of  the  value  of  80/.  per 
ann.,  and  another  manor  of  Brook's  VValdeo ;  the  charge  shall  be  upoa 
Brook's  Walden,  which  is  of  greater  value.     I  Ch.  R.  138,  9. 

If  he  devises  500/.  to  the  eldest  son  of  B.  to  be  begotten,  to  put  him  out 
apprentice,  the  eldest  son  of  B.,  born  after  the  death  of  the  devisor,  shall 
have  it,  before  he  is  put  out  apprentice.     2  Ver.  431 . 

If  he  devises  lands  to  trustees,  for  A.  and  B.  for  their  lives,  and  afterwards 
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to  die  cliildren  of  A.  and  B.,  the  children  afterwards  bom  shall  take  ia  com* 
moa  with  those  then  in  being.     R.  Eq»  Ca*  105. 

If  a  devise  is  to  the  younger  children  of  B.  who  has  a  son,  who  is  his  beir  $ 
he  shall  not  have  any  part  of"  the  thing  devised^  though  he  is  younger  in  age 
to  the  other  children*     1  Ch.  R.  2244 

Though  he  was  originally  the  younger  son,  but  afterwards  became  th« 
heir.     R.  3  Ch.  R.  1. 

So,  if  portions  are  to  be  raised  for  younger  children,  as  the  fatder  shall 
appoint;  and  he  appoints  to  his  second  son,  upon  his  marriage,  being  of  full 
age,  2000^*,  who  seven  years  afterwards  becomes  the  heir  by  the  death  of 
an  elder  brother  without  issue  ;  the  father  itiay  make  another  appointment 
of  this  sum,  for  younger  children ;  for  the  first  was  upon  a  tacit  condition, 
that  tlie  son  provided  for  should  continue  a  younger  son.     R.  2  Ver.  530. 

But  if  land  is  settled  to  the  use  of  the  second  son  of  B.  in  tail,  if  he  takes 
the  name  of  the  donor,  the  second  son  shall  have  it,  though  he  afterwards  be- 
comes the  heir.     R.  2  Ver.  660^ 

If  a  devise  is  of  20/.  per  ann.  out  of  a  term  for  years,  if  A.  so  long  lives ! 
if*  A.  does  live  so  long  and  the  devisee  dies,  his  executor  shall  have  it ;  for  the 
payment  continues  during  the  term.     R.  2  Ver.  35.  666, 7. 

^If  a  man  devise  his  real  estate  to  his  daughters,  subject  to  an  annuity  to 
his  son  till  he  attains  forty  years,  (hoping  he  will  then  have  seen  his  folly,) 
then  to  him  for  life,  with  remainders  over,  and  the  son  dies  before  forty,  the 
devise  to  the  daughters  ceases.     3  P.  W.  176. J 

[Bui  if  the  devise  was  a  fund  to  pay  debts  or  portions,  it  should  continue 
till  such  time  as  A.  should  have  attained  forty.     Ibid.]  , 

If  a  devise  is  to  the  devisor^s  wife  for  life,  and  afterwards  ta  his  son  and 
bis  heirs,  proviso  that  if  his  son  dies  without  issue,  his  daughter  shall  have 
200/.  If  the  son  has  issue  at  his  death,  the  daughter  shall  not  have  the  200/.9 
though  such  issue  dies  within  three  months  afterwards.     R.  2  Ver.  6864 

If  a  devise  is  of  a  college  lease  to  A.  for  life,  paying  10/.  per  ann.  to  B., 
and  afterwards  to  B.,  the  renewal  ought  to  be  made  by  A.,  having  a  propor- 
tion of  the  fine  from  B.     R.  2  Ver.  667. 

If  a  man  devises  5/.  per  ann.  to  B.  during  the  life  of  his  wife,  upon  condi- 
tion that  he  behaves  himself  civilly  to  her,  without  saying  to  B.  his  executors 
and  administrators ;  if  P.  dies  in  the  lifetime  of  the  wife,  his  [*>xecutor 
shall  not  have  it;  for  the  bequest  was  personal  to  B*     R.  Pr.  Ch-  173i( 

If  a  will  is  made  in  Latin,  Dutch,   &c.  of  lands  in  England,  it  does  tiot 

1»ass  the  inheritance,  where  there  are  not  proper  words  by  the  common 
aw.     1  Ver.  85.  146. 

If  A.  devises  his  lands  in  B-,  but  the  will  is  void  for  want  of  three  wit- 
nesses it  is  not  sufficient  to  devise  a  term,  which  A.  hath  to  attend  the  in- 
heritance,  though  the  words  are  sufficient  to  have  passed  it,  if  it  was  a  term 

ingress.     R.  Eq.  Ca.  127.  ^         1,  t.   ,     •!       j 

flf  a  man  having  freehold  and  leasehold,  at  A.  devises  all  his  lands  and 
tenements  at  A.  by  will,  not  in  presence  of  three  witnesses,  neither  freehold 
nor  leasehold  passes  ;  though  had  it  been  duly  executed,  the  freehold  only 
would  have  passed,  and  had  he  had  only  leasehold,  that  would  have  passed. 

iVea.  271.f  ,        ^       , 

If  a  Will  is  written  in  figures  or  obscurely,  it  may  be  referred  to  a  master, 
to  be  assisted  by  persons  having  skill,  to  discover  the  sense.     P.  W.  425. 

rif  words  are  repugnant  or  nonsensical,  they  may  be  transposed  or  re- 
jected ;  thus,  if  a  man  gives  his  daughter  6000/.  for  life,  and  after  her  death 
the  interest  to  be  divided  between  her-  husband  and  children,  husband  half 
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for  life,  (if  no  children,  interlined),  the  children  the  other  half ;  on  his 
death,  his  half  to  the  children,  till  the  children  attain  twenty-one,  the  whole 
interest  to  husband  ;  on  his  death,  they  to  have  the  remaining  SOQOl.  ;  if 
no  children  at  daughter's  death,  or  they  die  before  twenty-one,  then  on  fur- 
ther trust  mentioned. — If  there  are  no  children,  husband  is  entitled  to  the 
whole  interest  for  life.     2  Ves.  277.] 

[A  devise  of  the  use  of  a  house  for  life,  plate,  linen,  and  every  thing  elae 
her  occasions  shall  require  ;  and  that  all  goods,  furniture,  plate,  books,  pic- 
tures, and  every  thing  else,  shall  remain  and  be  enjoyed  by  the  person  in 
possession  for  the  time  being. — In  the  first,  every  thing  else  includes  provi- 
sions, wine,  corn,  &c.  in  the  latter  not  ;  in  neither,  canes,  watches,  India 
pieces  not  made  up,  &c.     Ibid.] 

tif  a  man  give  the  use-  and  occupation  of  his  house,  with  stabling  and  fields, 
tis  daughter  for  life,  and  then  devises  the  three  fields  to  her  for  life,  with- 
out waste,  and  then  over  ;  the  clauses  are  co-extensive,  and  she  shall  have 
the  use  for  life.     Ibid .3 

So,  if  the  name  of  a  legatee  is  mispclt  or  mistaken*     P.  W.  425. 

[If  A.  devises  lands  to  her  son  B.  and  his  heirs  and  assigns  for  ever,  and 
if  ne  dies  in  his  minority  and  unman-ied,  or  without  issue,  then  to  her  eon 
G.,  his  heirs,  &c.  ;  this  is  a  fee  to  B.,  with  an  executory  devise  to  C,  and  if 
B.  comes  of  age,  marries,  and  dies  without  issue,  the  or  shall  be  construed 
and,  and  th^  lands  are  subject  to  his  specialty  debts.  3  Atk.  390*  Wils. 
140.]      }  Vide  Roosevelt  r.  Thurmau,  1  Johns.  Ch.  Rep.  220.  }     - 

[If  a  man  by  will  gives  his  real  estate  to  his  wife  for  life,  and  after  her 
death,  and  failure  of  issue  by  him,  to  his  sister  A.  with  other  remainders 
over,  and  all  the  limitations  are  for  life  ;  it  shall  be  construed  that  it  means 
a  failure  of  issue  during  the  lives  in  being,  and  so  the  limitation  be  good.  3 
Atk.  440.] 

[If  a  father  by  will  gives  his  real  estate  to  his  four  sons,  their  heirs  and 
assigns,  to  be  equally  divided  between  them  as  tenants  in  common,  and  not 
as  joint-tenants,  with  the  benefit  of  survivorship  ;  and  he  has  used  the  same 
words  in  a  former  clause  relating  to  his  personal  estate,  and  [*]giving  them 
the  benefit  of  survivorship,  in  case  any  of  them  died  before  twenty-one  ;  the 
Revise  of  the  real  estate  shall  be  construed  in  the  same  manner.  3  Atk.  524* 
1  Ves.  13.     1  Wils.  165.] 

[If  A.  by  will  gives  the  residue  of  her  estate,  real  and  personal,  to  B.  in 
trust,  to  pay  the  produce  to  C.  for  life,  into  her  own  hands,  for  her  separate 
use,  and  after  her  death  to  her  children,  C.  has  no  power  to  raise  money  by 
annuity  for  her  life  ;  and  if  she  does,  she  shall  be  at  liberty  to  redeem  on 
paying  principal  and  interest,  though  no  clause  of  redemption.    3  Atk.  541.] 

[If  a  man  by  will  gives  lands  (and  his  personal  estate  to  be  laid  out  in 
lands)  to  charitable  uses  ;  then  by  codicil,  reciting  his  will,  the  mortmain  act, 
and  his  doubts  whether  his  will  is  good  (yet  being  still  desirous  of  confirming 
bis  will),  but  if  by  law  the  estate  cannot  go  to  those  uses,  he  devises  it  to  A. 
and  his  heirs  ;  and  by  another  codicil,  reciting  he  is  advised  the  devise  of 
bis  lands  would  be  void,  and  it  being  his  intention  the  charity  should  be  con- 
tinued, and  being  advised  his  personal  estate  can  be  given,  he  therefore  gives 
bis  personal  estate  to  the  charitable  uses,  and  his  real  estate  to  A. ;  ihe  real 
estate  is  well  devised  to  A.  Per  B.  R.  unanimous  ;  and  Ilardwicke  C.  3 
Atk.  551.     1  Ves.  32.] 

[If  a  man  devises  his  estate  to  A.  to  settle  it  on  B.  for  life,  on  C.  for  life, 
and  then  on  any  person  or  persons,  for  their  several  lives,  who  are  descended 
from  testator's  mother,  with  power  to  revoke  and  appoint  anew,  provided 
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it  be  to  a  descendant  of  his  mother,  his  desire  being,  his  estate  should  con- 
tinue to  persons  always  descended  of  his  mother;  and  advises  that  a  writing 
may  be  made  to  trustees  for  ninety-nine  years  to  the  said  uses ;  A,  may  under 
this  will  limit  an  inheritance.     I  Yes*  21.3 

[If  a  man  devises  his  real  and  personal  estate  to  trustees  for  his  daughter 
and  her  heirs  for  ever,  proviso,  if  she  dies  before  twenty-one  or  marriage, 
then  to  convey  to  his  nearest  relation  of  the  name  of  A.  and  to  his  or  her 
heirs,  executors,  &c,  for  ever ;  daughter  dies  under  age  and  unmarried,  the 
devise  over  is  not  void  for  uncertainty,  nor  shall  go  to  the  heir,  nor  be  con* 
fined  to  a  single  person,  but  goes  to  the  stock  of  the  A.'s  who  were  nearest, 
and  as  well  those  who  had  changed  their  names  by  marriage  as  others.  1 
Yes*  335.] 

[If  a  man  devise  to  his  son,  "  all  that  estate  I  bought  of  A. ;"  both  the  land, 
and  all  testator^s  interest,  in  it  passes.     2  Yes.  48.] 

[If  a  man  having  a  reversion  in  fee,  devises  to  his  son  the  reversion  of  the 
tenement  A. ;  a  fee  passes.     Ibid.] 

fin  a  residuary  devise  where  estate  is  mentioned  generally,  accompanied 
with  personal  things,  it  shall  be  restrained  to  personal ;  but  where  real  estate 
is  mentioned,  the  personal  things  mentioned  are  considered  as  an  enumera- 
tion only.     Ibid.] 

pr  A.  devises  all  his  real  and  personal  estate  in  trust  by  B.,  C,  and  D., 
and  desires  his  debts  and  legacies  to  be  paid,  the  heir  he  shall  mention  to  be 
well  educated,  and  that  the  first  son  of  E.,  when  twenty-one,  shall  have  all 
his  estate  real  and  personal  ;  the  personal  passes  first  to  the  trustees  for 
paymer\t  of  debts,  then  the  surplus  belongs  toE.'s  son  when  twenty-one  ; 
and  shall  accumulate  till  then  ;  the  real  estate  passes  to  trustees,  and  the 
trust  is  an  executory  devise  to  E.'s  son  at  twenty-one  ;  the  mesne  profits  to 
go  to  E.  heir  at  law,  till  son  born,  then  to  the  son  for  his  education  ;  (but 
sernb.  the  surplus,  if  any,  belongs  still  to  E.)  [*]Qu.  Why  should  not  the 
profits  of  the  personal  estate  be  also  applied  to  the  son's  education  ?  2  Yes. 

521.1 

[If  feme  covert,  with  power,  devises  to  her  husband  for  life,  then  to  her 

children  if  she  should  leave  any  to  survive  her,  but  if  she  should  leave  none, 
nor  the  issue  of  such,  then  to  A.,  making  him  sole  heir  in  default  of  issue  left 
by  her,  and  after  the  husband's  death  ;  the  children  take  an  estate  tail,  not 
fee  simple,  and  the  remainder  to  A.  in  good;  for  it  is  not  a  contingent  ex- 
ecutory limitation  on  her  dying  without  children  Uving  at  her  death,  but  a 
general  dying  without  issue.     2  Yes.  610.] 

[Words  shall  receive  a  construction  according  to  the  subject  matter  (as  if 
freehold  and  leasehold  are  devised  by  the  same  words.)     Ibid.] 

rif  A.  having  400/.  South-Sea  annuities,   and  400/.  East-India  stock, 

gives  B.  10/.  per  ann.  out  of  the  dividends  of  the  South-Sea  annuities,   and 

lives  C.  the   400/.  East-India  stock,   and  gives  D.   the  400/.  South-Sea 

annuities,  subject  to  the  payment  to  B.,  and  he  afterwards  buys  100/.  more 

South-Sea  annuities,  and  sells  the  East-India  Stock,  and  buys  800/.   more 

South-S<^a  annuities,  and  is  afterwards  paid  off  the  first  400/.   and  the  other 

100/.  South-Sea  annuities  by  a  draught,  which  he  lodges  with  E.,  directing 

him  to  vest  it  in   three  per  cent,  annuities,   but  E.  vests  it  in  South-Sea 

annuities,  and  A.   makes  a  codicil,  and   devises   the  note  for  500/.  in  E.'s 

hands  to  F. ;  the   legacy   of  10/.  per  ann.   and  the  specific  legacies  of  the 

funds  are  gone,  and  F.  is  entitled  to  the  produce  of  the  note.     2  Yes.  623.] 

[In  a  devise  of  all  his  stock  in  trade,  only  shop  goods  and  utensils  m  trade 
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a<e  included  5  not  book-debts^  cash,  bilU,  or  money  in  goldsmith's  hands. 

I^unb.  28.] 
When  words  in  a  devise  shall  be  expounded  otherwise  than  in  a  deed« 

Tide  Legacy,  post,  (3  Y  1  .^  w       a    t 

When  the  devisee  shall  have  the  same  privileges  as  an  heir,  vide  Legacy, 

post,  (3  Y  2.)  ^         ,  r 

{  There  may  be  a  limitation  over  by  will,  of  a  chattel,  after  a  life  estate 
therein.  Gillespie  v.  Miller,  5  Johns.  Ch.  R^p,  21.  Westqott  v,  Cj^dy,  5 
(Tohns,  Ch.  Rep.  334.  } 

(3B)  DISCOVERY, 

(3  B  1.)  When  a  bill  lies  for  a  discovery. 

So,  a  bill  in  equity  lies  for  discovery  of  a  ^tle  and  deed*     Vide  post, 

For  discovery  of  court  rolls,  ledgers,  &c.  to  be  used  at  a  trial,  which  re- 
late to  the  plaintiff  and  defendant.     R.  Hard.  180* 

[Every  heir  at  law  has  a  right  to  a  discovery  by  what  means  and  undec- 
^hat  deed  he  is  disinherited.     1  Atk.  528.     2  Yes.  389.] 

[The  heir  at  law  has  a  right  to  have  deeds  and  writings  produced,  and 
lodged  in  proper  hands  for  his  inspection,  before  he  has  established  his  title, 
find  to  remove  terms  out  of  the  way  that  might  prevent  his  recovering  pos^ 
session  at  law.     Ibid.] 

[The  lord  of  a  m^npr  may  bjring  his  bill  for  discovery  of  treasure  trove, 

Bqnb?  1!3,]        .  . 

QAny  person  in  possession,  as  tenant  or  otherwise,  may  bring  bill  for  dis- 
povery  of  his  t jtle  who  brings  ejectment  against  him,  even  though  he  is  ^ 
ijyrong-doer  against  every  body.     J  Yes.  248.J 

3o,  it  lies  for  discovery  of  goods  put  on  board  a  ship,  though  insured  [*]at 
a  sum  certain,  interest  or  no  interest ;  for  the  value  of  Sie  goods  saved 
oqgl)t  to  be  deducted  out  of  the  sum  to  be  paid  for  insurance.     2  Yer.  716. 

3q,  a  bill  for  discovery  of  a  note,  deed,  &c.  lies  after  six  years  ar^ 
plapspd',  fpr  the  statute  of  limitations  is  no  plea  to  it.  R.  Ch.  R.  14, 
Pqnb.  60. 

A  bill  for  discovery  ought  to  charge  expressly,  that  the  defendant  has  the 
^eeds,  goods,  assets,  &c.     Ca.  Ch.  226. 

[When  a  man  brings  bill  for  discovery  only  of  deeds,  and  to  have  thcin 
established,  he  shall  annex  affidavit  that  he  has  them  not,  or  it  is  cause  of 
demurrer ;  but  where  he  also  prays  relief,  affidavit  is  not  necessary.    Bunh. 

[If  ^  bill  is  brought  for  relief  as  well  as  discovery  of  deeds,  an  affidavit 
paust  hp  annexed  that  plaintiff  has  not  the  deeds,  or  defendant  may  demur. 
3  Atk.  17.1  '^  ^ 

[On  a  bill  for  discovery  only,  plaintiff  cannot  reply,  ^nd  must  dismiss  and 
>ay  costs,  tjiough  he  has  Ijad  discovery,  and  defpndant  was  the  occasion  qf 
he  bill.     Bunb,  124.] 

If  to  a  bill  fpr  discovery,  it  appears  that  there  was  such  a  deed,  and  that 
}t  IS  suppressed  by  (he  defpndant,  there  sjiall  be  a  decree  for  enjoyment  by 
the  plaintiff,  until  the  defendant  produces  the  deed  ;  but  i>pt  upon  a  suppo- 
sition  of  a  deed  suppressed,  when  it  does  not  appear  whether  there  was 
pucb^deed.     2  P.  W.  680.  .-.,.....  n-.  --^ 

%m^^'^  ^^a™*»g  ^y  a  remainder  in  tail,  expectant  on  B.   tenant  in 
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imVs  dying  without  issue,  brings  a  bill  against  the  sfsters  and  heirs  of  such 
tenant  in  tail,  who  answer,  that  B.  executed  a  lease  and  release  to  make  a 
tenant  to  the  praecipe,  sulTered  a  common  recovery  to  the  use  of  himself  in 
fee,  and  refer  to  the  deeds  in  their  custody,  the  court  will,  before  hearing, 
order  defendants  to  leave  the  deeds  with  their  clerk  in  court.  3  P.  W, 
363J 

f  The  counsel  who  draws  a  deed  of  annuity,  and  is  executor  to  the  annui- 
tant, and  submits  to  produce  the  draught  by  his  answer,  and  does  not  insist 
on  privilege,  as  a  counsel,  may  be  ordered  to  produce  it  before  the  hearing. 
2Atk.  214.] 

[A  defendant  may  be  obliged  to  discover  a  case  which  he  had  stated  to 
his  own  counsel  for  opinion,  and  the  facts  contained  in  the  case.  R.  ou  de* 
murrer,  and  affirmed  by  the  Lords.     Ibid.] 

So,  a  bill  lies  for  discovery  of  assets,  to  enable  the  plaintifi*  to  bring  an 
aetion  at  law  against  an  executor  or  administrator.     Vide  ante,  (2  G  3.) 
And  it  lies  before  pfobate,  or  pendente  lite  for  a  probate.     Ver.  49. 
Or,  against  an  heir. 

[On  a  bill  for  executing  a  trust,  by  settling  an  estate  on  the  several 
branches  of  a  family,  plaintiff  a  younger  brother  has  a  right  to  a  discovery 
from  an  elder  brother,  whether  he  has  a  son  who  would  be  the  first  entitled 
to  the  inheritance,  but  not,  whether  he  is  married.     3  Ves.  491.] 

So,  for  a  discovery  of  the  personal  estate  of  B.  in  the  defendant's  hands, 
after  judgment  and  execution  sued  against  B.,  but  not  before  execution 
sued.     Semb.  1  Ver.  399. 

[\(di  bill  is  brought  for  discovery  of  bankrupt's  effects,  the  court  will  not 
allow  defendants  to  look  into  their  depositions  before  the  commissioners, 
before  they  put  in  their  answers.     1  Atk.  289.1 

[*]So,  a  bill  for  discovery,  to  enable  the  plaintiffs  to  bring  an  action  was 
allowed  though  the  action  sounded  in  tort.     R.  1  Ver.  307.     2  Ver.  442,  3. 
As  also  for  a  discovery  of  tithes,  by  colour  of  a  sequestration,  though  it  is 
%  trespass  against  the  parson.     R.  Hard.  182.* 

So,  for  a  discovery  of  a  matter  which  subjects  the  party  to  a  penalty,  if  he 
bath  agfeed  to  deduct  the  value  of  those  goods  which  he  had  traded  in,  out 
of  the  freight.     Qu.  2  Ver.  244. 

[So,  for  discovery  of  a  matter  which  subjects  the  party  to  a  penalty,  if  he 
has  covenanted  *to  answer  any  bill  of  discovery,  and  not  to  plead  the  acts  in< 
feting  penalties.     Str.  1G8.] 

So,  for  a  discovery  of  wine  imported,  for  which  prisage  is  due.  Hard, 
]38. 

So,  against  an  auditor  for  a  discovery  whether  the  particular  by  him  made 
is  true  ;  though  he  is  fineable  for  the  deceit  to  the  king,  if  false.  Hard.  138. 
So,  against  a  woodward,  if  he  cuts  or  wastes  the  woods  of  the  king. 
Ibid. 

fEvery  person  necessary  to  the  discovery  should  be  made  a  party,  to  pre* 
▼ent  multiplication  of  suits.     2  Atk.  51.] 

[[Discovery  in  equity  is  not  confined  to  the  rule  of  law  for  inspecting 
books  ;  thus  the  lord  of  one  manor  may  have  leave  to  inspect  the  books  of 
another  manor  here,  though  not  at  law.     2  Ves.  620.] 

{  A  bill  for  discovery  will  lie  against  a  trustee  who  has  received  pro- 
perty for  the  use  of  tlie  cestui  que  trusty  where  he  has  no  account,  and  where 
the  knowledge  of  the  transaction  rests  with  the  trustee  ;  and  the  court  hav-p 
|ng  acquired  cogni;?ance  of  sii^it  for  this  purpose,  will  follow  it  up  with  relieil 
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Isham  V.  Gilbert,  3  Conn.  Rep.  166.  Vide  Rathbone  r.  Warren,  10  Johns. 
Rep.  587. 

So,  a  bill  for  discovery  by  the  creditors  of  an  incorporated  manufacturing 
company,  against  the  individual  members  of  the  corporation,  made  liable  by 
statute,  for  the  debts  of  the  corporation,  in  a  case  not  otherwise  exception- 
able, may  be  sustained.     Middletown  Bank  v.  Russ,  3  Conn.  Rep.  1 35. 

But  if  discovery  is  sought  as  auxiliary  to  relief,  and  the  party  is  not  en- 
titled to  relief,  he  cannot  have  the  discovery.     Ibid. 

Where  the  court  have  acquired  cognizance  of  a  suit,  for  the  purpose 
of  discovery  or  injunction,  it  will,  in  most  cases  of  account,  if  in  full  posses- 
sion of  the  merits,  retain  the  suit  for  the  purpose  of  doing  complete  justice 
between  the  parties.  Armstrong  v.  Gilchrist,  2  Johns.  Cas.  424.  Le  Roy 
D.  Servis,  1  Uaines^  Cas.  iii.  Vide  King  r.  Baldwin,  17  Johns.  Rep.  384. 

A  court  of  equity  will  compel  a  discovery  of  facts,  to  aid  a  party  in  pro- 
secuting or  defending  his  rights  at  law.  M'Intyre  x?.  Mancius,  16  Johns. 
Rep.  592. 

It  seems,  that  a  bill  for  discovery  and  an  injunction,  will  not  be  sustained 
merely  to  procure  such  admissions  of  a  party  as  might  be  used  in  mitigation 
of  damages  in  an  action  at  law.     Gelston  r.  Hoyt,  1  Johns.  Ch.  Rep.  643. 

A  6ona^Jc  purchaser,  in  certain  cases,  is  entitled  to  a  discovery  of  the 
grounds  on  which  his  title  to  real  estate  is  sought  to  be  impeached. 
-Kimberly  v.  Sells,  3  Johns.  Ch.  Rep.  467.  \ 

(3  B  2.)  When  not. 

But  a  bill  for  discovery  of  deeds,  or  a  title,  does  not  lie  against  him  who 
is  a  purchaser  for  a  valuable  consideration,  without  notice.  R.  upon  a  plea, 
Ch.  R.  35.     Vide  ante,  (I  1.)  post,  (4  I  1,  &c.) 

So,  it  does  not  lie  for  an  heir  against  a  jointress,  if  the  plaintiff  does  not 
confirm  her  jointure.     1  Ver.  .479.     [1  Ves.  jun.  76.] 

Though  the  jointure  was  made  after  marriage,  without  articles  precedent. 
1  Ver.  479. 

[A  widow  is  not  obliged  to  discover  an  offer  to  confirm  her  jointure,  till 
the  act  of  confirmation  is  done.     2  Ves.  662.] 

[On  a  bill  against  a  jointress  to  deliver  up  one  part  of , settlement,  she 
having  two,  the  court  will  not  on  motion  order  it  to  be  delivered  up,  that 
being  the  very  end  of  the  bill,  but  to  be  produced  before  the  master.  3 
Atk.  302.1 

Nor,  for  a  discovery  who  has  the  freehold  of  lands,  unless  in  the  case  of 
(lower  or  partition.     Hard.  139. 

[If  plaintiff  sets  out  a  title,  and  that  certain  old  terms  arc  standing  out, 
and  defendant  doe^  not  plead,  but  sets  up  a  title  inconsistent  with  plaintifPs 
he  is  not  obliged  to  discover  what  deeds  he  has  relating  to  his  own  title  ; 
but  if  there  is  any  charge  in  the  bill  that  defendant  has  deeds  of  plaintiff^s 
title,  it  must  be  answered.    2  Ves.  445.] 

So,  it  lies  not,  against  a  devisee,  for  discovery  of  his  title  by  the  will,  to  the 
heir.     Scmb.  Ch.  R.  36. 

Nor,  against  him  who  has  land  contiguous,  for  discovery  of  the  bounda- 
ries of  his  land*  in  his  deeds.     R.  2  Ver.  38. 

Nor,  against  (he  assignee  of  a  term,  for  a  discovery  of  the  beginning  and 
continuance  of  the  tern),  of  which  he  was  a  purchaser.     R.  2  Ver.  255. 

So,  it  lies  not  for  him  in  the  remainder  in  tail  in  a  voluntary  settlement, 
after  the  estate-tail  is  discontinued.     2  Ver.  35. 
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pjNor,  for  tbe  issue  in  tail.     R.  2  Ver.  50. 

So,  upon  a  bill  for  the  discovery  of  a  deed,  upon  a  su^estion  of  a  trust, 
if  the  defendant  denies  the  trust  he  shall  not  be  obliged  to  produce  the  deed. 
2  Ver.  463. 

So,  a  bill  does  not  lie  for  the  discovery  of  a  matter,  which  subjects  the 
party  to  a  penalty  and  forfeiture,  if  the  plaintiff  does  not  waive  the  penalty 
or  forfeiture.     1  Ver.  109.  129.306.     1  Ch.  R.  144. 

And  the  waiver  ought  to  be  by  all  those  who  can  claim  any  part  of  the 
penalty  or  forfeiture ;  for  if  the  penalty  belongs  one  half  to  the  king,  and 
the  other  to  a  corporation,  the  waiver  by  the  corporation,  and  not  by  the 
attorney-general  also,  is  not  sufficient.     1  Ver.  129. 

As,  it  does  not  Ite  for  a  discovery,  whether  the  party  imported  cards  with^- 
out  licence ;  for  it  may  subject  him  to  the  penalty  of  the  statute.  Hard. 
138.  144. 

For  discovery,  whether  he  heard  mass,  took  usury,  &c.     Ibid. 

Whether  he  is  a  popish  recusant.     Hard.  1 42. 

I^If  a  bill  is  brought  to  discover  whether  A.,  under  whose  will  defendant 
claims^  was  a  papist  at  the  time  of  purchasing  from  plainti£Ps  ancestor,  de« 
fendant  is  not  bound  to  discover,  but  may  plead  the  stat.  H  &  13  W.  3.  1 
Atk.  526.] 

Slf  a  bill  is  brought  against  A.  and  B.,  to  discover  whether  A.  and  his  wife, 
er  whom  he  claims,  were  not  papists,  B.  who  purchased  from  A.  is  not 
obliged  to  discover,  but  may  plead.     1  Atk.  528.     2  Ves.  389.] 

[No  man  is  obliged  to  discover  what  may  subject  him,  or  what  must  only. 
IbidJ 

[To  a  bill  for  discovery  of  a  marriage,  defendant  may  plead  that  it  would 
subject  her  to  punishment  for  incest  in  the  ecclesiastical  court,  though  the 
husband  is  dead.     2  Ves.  243.] 

[If  a  portion  is  given  over  on  marriage  without  consent,  defendant  may 
demur  to  discovery  of  the  marWage  only,  thougli  discovery  ot  the  consent 
18  not  prayed,  and  although  a  plaintiff  is  entitled  to  a  discovery  of  a  marriage 
in  the  case  of  an  estate  during  widowhood,  with  remainder  over;  for  the 
first  is  a  forfeiture,  the  last  is  only  a  conditional  limitation.     2  Ves.  265.] 

[Defendant  may  plead  to  discovery  of  an  act  which  would  cause  a  for- 
feiture, but  not  to  discovery  of  what  estate  he  hath  ;  as,  whether  tenant  for 
life  or  not,  though  on  that  the  forfeiture  depends.     2  Ves.  108.] 

Whether  he  conceals  customs  or  excise.     Dub.  Hard.  137.  146.  201. 

Qlf  the  attorney-general  exhibits  an  information  to  discover  waste,  &c.  he 
must  waive  forfeitures.     Bunb.  192.] 

[On  a  bill  to  stay  waste,  plaintilt'  cannot  have  a  discovery  unless  he 
waives  the  double  penalty.     2  Atk.  453.] 

[If  A.  gives  bond  to  B.  to  pay  800/.  per  ann.  whilst  he  or  any  body  in 
trust  for  him  holds  a  certain  offace,  B.  sues  on  the  bond,  A.  brings  bill  for  in- 
junction, B.  cross-bill  to  discover  whether  C.  does  not  hold  the  office  in 
trust ;  A.,  who  is  a  member  of  parliament,  is  not  obliged  to  discover,  for  it 
would  vacate  his  seat ;  this  he  must  insist  on  by  answer,  for  demurring  would 
have  been  admitting  the  facts.     3  Atk.  276.  ] 

So,  a  bill  does  not  lie  for  a  discovery  of  receipts  and  acquittances  given, 
or  payments  made  for  goods  afler  a  recovery  for  the  goods  iil  an  action  at 
law.     1  Ver.  176.     3  Ch.  R.  17. 

[*]Nor,  for  a  discovery  of  things  not  examinable  or  relievable  in  equity  ; 
as,  the  ill  usage  of  a  husband  to  his  wife.  R.  u^on  a  Demurrer,  2  Ver. 
204. 

[•610]  [*611J 
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Nor,  for  a  discovery  of  the  tenant  of  the  freehold,  in  order  to  bring  a  for- 
RiedOn.     R.  I  Ver.  212,  273, 

Nor^  for  discovery  of  the  profits  of  a  trust  estate  (if  the  trust  is  denied) 
till  the  trust  is  proved  ;  for  it  is  sufficient  that  the  party  shall  afterwards  be 
examined  upon  interrogatories.     R*  Ch.  R«  4« 

Nor,  against  the  clerk  of  the  company  of  skinners,  for  a  discovery  of  ac- 
counts and  books  in  his  custody,  which  he  is  sworn  not  to  shew  without 
the  consent  of  the  company.     R.  upon  a  Plea,  Ch.  R.  24. 

I^The  court  will  not  compel  a  discovery  to  create  evidence  for  a  future 
cause.     2Ve8. 491.] 

Nor,  for  a  discovery  of  assets  against  an  executor  or  administrator,  tiU 
assets  are  denied  by  a  plea  at  law. 

Nor,  for  discovery  of  assets,  upon  a  decree  to  pay  out  of  the  assets,  tiH 
the  decree  is  signed,  inrolled,  and  served.     Ch.  R.  34. 

Nor,  for  the  discovery  of  the  consideration  of  a  bond  (not  obtained  by 
fraud,  as  it  seems),  after  an  assignment  thereof  to  the  king.  R.  Hard. 
200. 

[The  court  will  not  admit  a  bill  of  discovery  in  aid  of  the  jurisdiction   of 
the  ecclesiastical  court,  for  they  can  come  at  discovery  themselves.  I  Atk. 
288.1 

[If  a  bill  for  discovery,  and  perpetuating  testinH>ny,  in  praying  process, 
prays  that  defendant  may  abide  the  order  and  decree  of  the  court,  it  makes 
it  a  bill  for  relief,  and  ought  to  be  dismissed*     3  Atk.  439.] 

[Bill  for  discovery  does  not  lie  against  one  for  what  he  may  be  examined 
to,  as  one  who  is  merely  a  witness  claiming  no  interest,  but  he  must  plead 
thereto,  and  support  it  by  answer,  disclaiming  interest,  and  a  demurrer  is 
bad.     1  Ves.  426.] 

{  A  bill  for  discovery  comes  too  late,  after  a  verdict  at  law.  Duncan  v. 
Lyon,  3  Johns.  Ch.  Rep.  351.  Thompson  v»  Berry,  3  Johns.  Ch.  Rep. 
395. 

On  a  bill  for  discovery  of  matters  material  to  the  defence  of  the  party,  in 
a  suit  at  law,  the  nature  of  the  defence  at  law  must  be  stated.  M'lntyre  t>» 
Mancius,  3  Johns.  Ch.  Rep.  45.  I 

^         (3  C)  DISMES. 
When  tithes  shall  he  decreed  m  chaBcer}^ 

So,  chancery  will  compel  the  payment  of  tithes.  2  Ca.  Ch.  237.  I  Ca. 
Ch.  233.  Vide  Dismes,(M  13,  &c.)  Vide  Courts,  (D  2.)  Vide  post, 
(3X.) 

[This  court  never  dismisses  a  bill  for  tithes,  unless  there  is  a  good  legal  or 
equitable  b-ar.     Wfls.  128.] 

A  parson  or  impropriator,  or  his  lessee,  may  exhibit  a  bill  against  the  par^ 
isbioners  for  discoveiy  and  payment  of  the  single  value  of  their  tithes.  Vide 
1  Ver.  60. 

[The  owner  and  lessee  of  a  rectory  may  bring  a  bill  for  tithe  in  kind,  and 
so  establish  a  custom  of  setting  out  iir  stooks,  though  there  is  a  derivative 
lease  in  being.     2  Atk.  136.] 

So,  the  executor  of  a  parson,  ic.  may  exhibit  a  bill  for  arrears  in  the 
time  of  his  testator,  without  offering  to  take  the  single  value  ;  for  he  is  not 
entitkrd  (o  the  penalty  of  the  stat.  2  &  3  Ed.  6.  13.  Rr  upon  Demurrer,  1 
Ver.  60. 
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But  the  parson  himself  ought  to  make  ah  offer  to  take  the  sinde  value. 
Semb*  1  \*cr.  60.     Vide  Dismes,  (M  13.)  ^ 

But  chancer/  will  not  by  a  decree  establish  a  modus,  and  that  the  [*]land 
shall  be  discharged  of  tithes  in  specie,  though  there  h  a  verdict  for  the 
modus.     Ca.  Ch.  187.     R.  upon  Demurrer,  1  Ch.  R.  27. 

[If  a  bill  is  brought  to  estabiish  a  modus  against  the  lessee  of  the  impro^ 
l)riator,  the  impropriator  must  be  a  party  also.     Bunb.  70.] 

[If  a  bill  is  brought  to  establish  a  modus,  and  on  an  issue  directed  there 
is  a  verdict  in  favour  of  the  modus,  the  court  will  establish  it,  and  direct 
costs  at  law,  but  not  in  equity,  to  be  paid  plaintiff.     1  Atk.  610.] 

[If  the  modus  is  too  rank  (as  48/.  per  annuta,  for  the  tithes  of  amanor,  the 
whole  demesne  lands  of  which  were  worth  but  48/.  in  Q.  Elizabeth's  time)y 
the  court  will  decree  tithes  in  this  kind.     3  Atk.  298*] 

[Three  shillings  for  a  lamb  is  so  rank  a  modus,  that  the  court  will  deter^ 
mine  against  it,  without  sending  it  to  a  jury.     2  Brown.  163.1 

[Though  a  modus  may  appear  something  too  rank,  ^et  if  theire  is  no  other 
objection  to  it  in  law,  nor  any  evidence  of  tithes  being  paid  in  kind,  this 
court  will  not  direct  payment  in  kind  without  an  issue.  2  Yes.  506. 3  Atk* 
534.] 

[Ihe  court  will  not  grant  an  injunction  to  stay  proceedings  in  the  ecclesi* 
astical  court,  on  a  suggestion  that  there  is  a  modus*     S  Atk.  628.] 

[Of  tate,  the  court  does  not  require  the  time  of  payment  of  a  modus  to  be 
particularly  laid,  such  a  time,  or  thereabouts,  is  sufficient.  3  Atk,  4d6.  1 
Ves.  3.  39.] 

£But  a  custom  must  be  substantially  laid,  therefore  it  must  be  alleged  by 
whom  a  modus  is  to  be  paid.     Ibid.]. 

[Setting  up  a  modus  does  not  preclude  defendant  from  objecting  to  plain- 
tiflPfl  title  to  tithes.     Ibid.  ] 

[If  the  vicar  be  endowed  de  mnnih.  minute  decim.  tn/l  paroch*  he  shall  have 
a  decree  for  tithes,  after  verdict  found,  on  issue  directed,  thai  none  bad 
ever  been  paid  to  him,  nor  to  a  third  person  out  of  A.     Bunb.  87.] 

[A  grant  from  Q.  Mary,  with  the  general  words  decimas  hladorum  etfotnii 
tl  omnes  alias  decimas^  are  not  sufficient  to  bar  a  rector  of  his  common  right 
of  tithes,  unless  it  is  expressly  stated  what  was  the  right  of  the  crown.  3 
Atk.  534  ] 

So,  if  a  bill  is  filed  in  chancery  for  the  tithes  and  bounds  of  a  parish,  and 
the  plaintiff,  after  answer,  exhibits  a  bill  in  the  exchequer,  and  there  pro- 
ceeds to  the  examination  of  witnesses,  and  then  replies  in  chancery  ;  the 
proceedings  and  examination  in  the  exchequer  may  be  pleaded  against  an 
examination  for  the  same  matter  in  chancery.     R.  Ca.  Ch.  233. 

So,  if  the  defendant  has  a  verdict  and  judgment  upon  the  st.  2  &  3  Ed.  6. 
13.  for  not  setting  out  tithes  in  specie,  it  may  be  pleaded  to  a  bill  brought 
for  a  modus.     R.  Ch.  R.  1 3. 

[This  court  has  jurisdiction  to  inquire,  whether  the  lord  mayor  of  London 
has  done  right  in  refusing  to  grant  a  warrant  to  levy  a  minister's  dues  under 
St.  22  &  23  Car.  2.  c.  15.  and  if  he  has  done  wrong,  to  issue  a  warrant  for 
levying  the  sum  assessed.     3  Atk.  639.]^ 

[If  the  county  in  general  is  concerned  in  a  tithe  cause,  (as  Kent,  in  a  mo- 
dus in  Romney  marsh),  the  court  will  order  trial  in  another,  (as  London  or 
Middlesex.)     2  Ves.  505.] 

[In  chancery,  an  account  of  tiflies  shall  be  carried  down  to  the  time  of 
the  master's  report,  in  the  exchequer  to  the  time  of  filing  the  bill  only.  3 
Atk.  590.1 

VoL.ir!  74  r*612] 
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[*3(3  D)  DISTRIBUTION  OF  INTESTATES'  ESTAT  ES. 
(S  D  1.)  By  the  stat.  22  &  23  Car.  2. 

Chancery  will  enforce  a  distribution  upon  the  st.  22  &  23  Car.  2. 10.  con- 
cerning the  estates  of  intestates.     2  Vent.  362.     1  Ver.  1 34.     Vide  m  Ad- 

ministration,  (H).  ,  ,  ,     . i_  *.  i.   * 

Though  the  defendant  pleads  a  jurisdiction  reserved  by  the  same  stat.  to 

the  ecclesiastical  court  to  make  a  distribution.     R.  2  Ca.  Ch.  95. 

[An  estate  pur  auter  vie  is  distributable  in  equity,  though  not  m  the  spi- 
ritual court.     3  P.  W.  99.] 

So,  if  an  infant  sues  for  a  distribution  in  the  ecclesiastical  court,  and  af- 
terwards sues  here,  the  suit  depending  there  is  no  plea  to  the  bill  for  the 
same  cause  in  chancery.     Vide  post,  (3  Y  3.) 

[Aunts  and  nephews  are  in  equal  degree  of  relation,  and  shall  take  per 
capitOj  and  not  per  stirpes.     1  Atk.  454.J 

[If  an  intestate  leaves  only  an  aunt,  a  son  of  a  brother,  and  a  daughter  of 
a  sister,  they  take  equally.     2  Ves.  21 3j 

[If  A.  and  his  wife  B.  have  two  sons,  C.  and  D.,  who  both  marry  in  their 
father's  hfe,  A.dies,  B.  survives,  C.  dies,  leaving  children,  D.  dies  intestate, 
leaving  E.  his  widow.  E.  shall  have  two-fourths,  B.  one-fourth,  and  the 
children  of  C.  onfe-fourth  among  them.     1  Atk.  455.J 

(3  D  2.)  .Who  shall  be  excluded  from  a  share,  upon  a  distri* 

bulion. 

But  if  an  husband  covenants,  &c.  that  his  wife  at  his  death  shall  be  worth 
600/.  and  her  share  under  the  stat.  of  distribution  exceed  that  sum ;  it  goes 
in  satisfaction  of  the  agreement,  and  she  shall  not  have  the  600/.  and  then 
her  share. by  the  stat.     R.  2  Ver.  709. 

f  If  by  articles  before  marriage  the  terms  therein  are  declared  to  be  to  the 
wife,  then  an  infant,  in  satisfaction  of  all  claim  of  dower,  or  any  claim  by 
common  law,  custom  of  the  city,  or  any  other  usage,  law  or  custom  ;  the 
wife  has  her  election  at  the  death  of  the  husband,  and  if  she  accepte  the 
terms  in  the  articles,  she  cannot  have  a  distributory  share  on  her  husband^s 
dying  intestate,  for  that  would  be  a  claim  under  a  law,  viz.  the  statute  of 
distributions.     1  Atk.  439.] 

Qlf  a  man  by  articles  previous  to  marriage  covenants  by  will,  or  good  as- 
surance in  law,  to  grant  to  his  wife,  or  her  mother  in  trust  for  her,  1000/.  to 
be  paid  after  his  deaths  if  she  survives ;  and  if  he  shall  not  so  assure,  then 
his  executors  or  administrators  shall  pay  it  -,  and  he  dies  without  making 
such  deed  or  will,  she  is  not  entitled  to  her  distributory  shaie.  3  Atk.  41 9w 
1  Ves.  K] 

[If  a  roan  covenants  to  leave  his  eldest  son  by  his  first  wife  500/.  io  case 
he  marries  a  second  wife,  and  he  does  marry  a  second  wife,  and  dies  iu- 
te&tatc  ;  the  eldest  son  shall  bring  his  500/.  into  hotchpot,  if  he  comes  for  a 
share  of  the  personal  estate.     R.  2  Ver.  639.     2  P.  W.  437.] 

So,  if  he  covenants  to  leave  to  his  wife'1500/.  in  full  of  dower,  thirds,  cus- 
torn  of  I^ndon,  or  otherwise,  out  of  his  real  or  personal  estate ;  she  shall  not 
liave  distribution  upon  the  stat.     R.  2  Ver.  725. 

[The  estate  of  an  intestate,  leaving  a  brother  and  a  grandfather,  shall  go 
wholly  to  the  brother,  the  grandfather  has  no  right  to  share,     3  Atk.  762.1 

[*ai3]  •' 
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[*](3  D  3.)  By  custom. 

So,  a  man  may  enforce  a  distribution  of  the  goods  of  an  intestate^  pursu- 
ant to  a  custom  in  the  province  of  York.     1  Ch.  R.  79* 

[If  a  man  dies  intestate  in  the  province  of  York,  leaving  his  son  Bm  who 
dies  soon  after,  and  his  wife  C.  enseint  of  D.  D.  is  entitled  to  her  share, 
as  if  born  before  intestate^s  death,  and  his  estate  shall  be  divided  into  nine 
parts,  four  of  them  C.'s,  four  of  them  D/s,  and  the  other  ninth  to  be  equal** 
1/  divided  between  them*     2  Atk.  1 1 5.] 

Or,  upon  the  custom  of  London.  1  Ch»  R.  84r  1  Ver*  61*  Vide  in 
Guardian,  (G  2.) 

And  if  a  freeman  of  London  dies  intestate,  his  personal  estate  shall  be 
distributed,  a  moiety,  or  two<thirds,  according  to  the  custom,  the  r^sidu^  ac« 
cording  to  the  st.  22  &  23  Car.  2.     1  Ver.  134,, 

So,  in  York.     R.  1  Ver.  305.  314.  432.  46^, 

And  a  bill,  for  distribution  to  the  wife  of  her  share,  shall  be  allowed, 
though  the  husband  had  left  London  before  his  marriage,  and  resided  in  the 
country  for  twenty  years,  and  settled  a  jointure  upon  his  wife.  R.  upon  a 
plea  of  such  matter,  1  Ver.  180.     2  Ver.  110. 

If  all  the  children  are  advanced  by  the  father  in  his  lifetime,  the  distriba* 
tion  of  the  whole  shall  be  according  to  the  stat.  22  &  23  Car.  2,  1  Ver. 
200.     R.  2  Ver.  274. 

If  the  wife  is  barred  of  her  share  by  a  special  agreement,  it  shall  be  dis- 
tributed amongst  the  children.     Dub.  2  Ver.  263. 

If  a  man  devises  a  moiety  of  his  estate  to  his  wife,  she  shall  have  a  moie- 
ty by  the  custom,  and  also  a  moiety  of  the  residue.     2  Ver.  111. 

So,  if  a  fraudulent  gift,  &c.  is  made  to  prevent  the  custom,  a  bill  may  be 
lirought  to  avoid  it.     Ch.  R.  16.     2  Lev.  130. 

As,  if  a  man  by  deed  disposes  of  his  goods  in  his  lifetime^  but  keeps  the 
goods,  or  the  deed  in  his  custody.     2  Ver.  277. 

But  if  he  absolutely  gives  away  the  goods,  honafide^  in  his  lifetime  to  bis 
children,  or  otherwise,  it  will  be  no  fraud.     Ibid. 

(3  E)  DOWER, 
(3  E  L)  Wife  favoured  by  equity. 

If  a  woman  is  entitled  to  dower  by  law,  chancery  does  not  bar  her ;  as,  if 
A.,  for  securing  1 00/.,  makes  a  bargain  and  sale  to  B.  and  his  heirs,  to  the  in- 
tent that  he  should  re-demise  to  A.  for  life,  and  upon  condition  that  the  bar- 
gain and  sale  shall  be  void  on  repayment ;  B.  re-demises,  and  afterwards 
A.  repays  the  money ;  the  wife  of  B.  being  dowable  by  law  shall  not  be  re- 
strained by  chancery ;  for  it  was  the  folly  of  A.  that  he  did  not  make  the  bar- 
gain  and  sale  to  two  persons,  as  is  usual.  Eq.  Abr.  217.  Cro.  Car.  190. 
Vide  post,  (3  E  2.)     Vide  Marriage  Settlement,  post,  (3  Z  1 .)    Vide  ante, 

(2M  12.)  .    .       t.- 

If  a  father  purchases  in  the  name  of  his  son,  and  gives  him  possession, 
who  afterwards  executes  a  declaration  in  trust  to  the  father,  but  continues  m 
possession,  his  wife  shall  be  endowed  ;  for  the  declaration  of  trust  is  fraudu- 
lent to  creditors  and  purchasers.     R.  Eq.  Abr.  218.  j    ^    u- 

If  a  man  devises  an  estate  for  payment  of  debts,  and  afterwards  to  bis  son 
in  tail ;  the  wife  of  the  son  shall  be  endowed  ;  for  tlie  device  for  payment  ot 
debts  is  but  a  chattel  int«^rest ;  but  she  sht^U  not  have  possession  until  the 
debts  are  paid.     Ibid.  r*614l 


h 


588  CHANCERY. 

S*]So,  If  the  lands  of  the  husband  are  sequestered  before  marriage,  bis  wife 
1  be  endowed.     Ibid. 

If  a  woman  recovers  dower  against  an  heir  being  an  infant,  when  there 
was  a  term  to  protect  the  inheritance,  which  by  neglect  of  the  guardian  wa« 
fiot  pleaded  ;  the  term  shall  not  be  set  up  against  her  inequity.     lUd.  219. 

So,  a  woman  shall  be  aided  in  equity  for  her  dower  agaiDst  a  term  for 
years,  which  attends  the  inheritance,  if  it  is  not  in  the  case  of  a  purchaser. 
R.  9  P.  W.  639.  646. 

So,  she  shall  be  entitled  to  the  equity  of  redemption  against  a  mortgagee, 
paying  a  third  of  the  principal,  or  a  third  of  the  interest.     2  P.  W.  632, 

So,  if  the  estate  is  in  trust  for  B.  and  his  heirs,  who  directs  the  trustees  to 
convey  to  his  son  in  tail,  at  the  age  of  twenty-one  years  ;  and  after  twenty* 
Qf).^  the  son  marries,  and  dies  ;  his  wife  shall  have  dower  of  the  trust  estate 
in  equity.     Per  Jekyll,  2  P.  W.  641,  647. 

|3o,  of  a  trust  estate  in  fee,  made  by  the  ancestor  of  the  husband.  Semb. 
per  Jekyll,  2  P.  W.  641.  650.     Vide  3  P.  W.  229. 

[If  A.  buys  cqstomary  freehold  lands,  which  are  conveyed  to  him,  and  B. 
and  the  heirs  of  A.,  and  A.  devises  them  to  his  son  C.  in  tail,  and  dies,  and 
C*  4i^s,  living  B.  ;  C.'s  widow  cannot  have  these  lands  as  her  free-bencb, 
nor  as  customary  dower,  as  it  is  out  of  the  trust  of  a  freehold  estate^  the  l^al 
estate  standing  out  in  B.     2  Atk.  525.J 

But  a  woman  shall  not  be  endowed  m  equity  of  an  estate  limited  to  tnis* 
tees  in  trust  for  the  husband  and  his  heirs.  Eq.  Abr.  217.  If  it  was  done 
by  the  husband  hjms^If,  or  for  the  benefit  of  a  mortgagee,  or  other  purchaser. 

2  P.  W.  640. 

rThe  wife  of  a  cestuique  trust  of  a  rent-charge  is  not  to  be  endowed  of  it 

3  P.  W.  229.] 

Nor,  of  a  trust  term,  assigned  for  the  security  of  a  purchaser.  2  P.  W.  639. 

So,  a  woman  shall  not  be  endowed,  where  her  husband  devises  land  to 
her  in  satisfjfiction  of  dower,  if  she  does  not  waive  the  devise,  for  she  shall 
not  have  both.     Vide  Eq.  Abr.  218. 

But  a  devise  shall  not  be  intended  to  be  in  bar  of  dower,  if  it  is  notex- 

{)ressed  ;  and  therefore,  though  the  husband  devises  a  personal  estate  and 
and  to  his  wife  for  life,  and  the  residue  of  all  his  estate  to  A.,  the  wife  shall 
have  dower  also.  R.  Eq.  Abr.  218.  {  Vide  Adsit  v.  Adsit,  2  Johns.  Ch. 
Rep.  448.     Smith  v,  Kniskern,  4  Johns.  Ch.  Rep.  9. 

No?-  will  an  antenuptial  agreement  that  the  intended  wife  shall  exclusively 
enjoy  the  property  held  by  her  as  widow  and  administratrix  of  her  former 
Jiusband,  and  which  is  not  expressed  to  be  in  lieu  of  dower,  be  a  bar  to  her 
right  of  (Jower  in  the  estate  of  her  second  husband.  Swaine  v,  Ferine,  5 
Johns.  Ch.  Rep.  482. 

Nor  will  a  conveyance  of  land,  by  the  husband,  during  coverture,  in  trust 
for  Uie  wife,  to  whom  the  trustee  afterwards  conveyed  it,  be  a  bar  to  her 
claim  of  dower.     Ibid. 

The  widow  will  bp  relieved  against  a  voluntary  conveyance  of  the  bus- 
pand  to  his  daughter,  just  before  his  second  marriage,  which  was  kept  a 
secret  until  after  the  marriage.     Ibid.  }  Vide  post,  (3  %  2.) 

[If  a  worpan  marries  without  settlement,  and  by  act  of  her  husband  is 
barred  of  her  own  fortune,  and  he  by  will  devises  her  his  personal  estate  at 

anVrtmJ"t''i'^^^^  ^^'  *'^^  ^^^'^  ^^^'  ^«^«t«' '»  d^fa«>t  of  issue  male 

3  Atk.  430.]^        '  '  ''''^  ^'''  ^""'^  ""^  ^""^^^  "^"^  ""^  ^^^  ^^""^  ^^^^^• 

[If  a  man  by  will,  taking  no  noti<;e  of  his  wife's  claim  to  dowpr,  dlevises 


Dower.  689 

\at  ihe  residue  of  his  personal  estate,  it  is  no  bar  to  her  dower.  1  Yes.  230.] 
[If  a  widow  entitled  to  dower  comes  to  account  for  the  profits  of  the  estate 
of  which  she  is  in  possession  as  trustee  for  her  son,  she  shall  be  allowed  for 
the  profits  of  her  dower,  future  as  well  as  past,  and  shall  not  be  drove  to  her 
writ  of  dower.  .  1  Ves.  262.] 

If  a  widow  suffers  an  annuity  granted  to  her  by  settlement,  and  the  interest 
of  money  left  her  by  her  husband^s  will,  to  run  in  arrear  for  eight  ["^jyears 
during  her  son's  life,  she  shall  have  remainder  over ;  for  it  shall  neither  be 
presumed  that  she  is  satisfied,  nor  that  it  was  fraudulently  intended  in  pre- 
judice to  the  remainder.     1  Ves.  264.] 

[The  court  will  not  oblige  a  jointress  to  bring  her  jointure-deed  into  court, 
or  before  a  master,  unless  the  party  requiring  it  will  confirm  it :  but  will 
order  her  to  deliver  in  a  schedule  of  deeds,  to  order  what  shall  be  produced. 
3Atk.  511.] 

(3  E  2.)  Dower,  when  aided,  and  when  not. 

If  a  woman  has  recovered  dower,  Chancery  will  ascertain  her  third  part 
by  a  commission.     1  Ch.  R.  38. 

[If  lands  diescend  to  two  in  coparcenary,  and  one,  before  receipt  of  rent  or 
partition  made,  dies,  his  widow  suggesting  that  the  other  has  the  title-deeds, 
fiball  have  relief  in  equity  for  that  reason,  and  because  she  must  come  there 
for  a  partition.     C.  T.  T.  126.] 

If  the  sherifif  by  collusion  assigns  a  third  for  dower  more  valuable  than 
either  of  the  other  third  parts  of  the  estate  ;  the  court  will  direct  a  new  as- 
signment.    1  Ver.  218.     2  Ca.  Ch.  160.     Eq.  Abr.  220. 

Soj  though  there  is  not  any  collusion  in  the  sheriff,  when  the  assignment 
is  not  equal.     2  Ca.  Ch.  1 60. 

So,  if  the  husband  covenants  that  the  jointure  shall  be  of  such  a  value,  the 
wife  may  bring  a  bill  in  equity  for  discovery  of  assets  and  satisfaction,  though 
equity  does  not  decree  damages  ;  but  the  master  upon  such  a  bill  shall  re* 
port  the  deficiency,  and  the  court  will  decree  a  satisfaction,  or  a  trial.  £q. 
Abr.  18. 

If  A.  makes  a  fraudulent  conveyance,  and  afterwards  marries,  his  wife 
shall  have  relief  against  it.     Ibid.  220. 

So,  a  woman  shall  be  allowed  her  dower,  though  land  is  devised  to  her 
ibr  life,  and  all  the  real  estate  to  another,  if  it  be  not  in  satisfaction  of  dower. 
Cent,  per  Lord  Somers  ;  Ace.  per  Wright,  2  Ver.  365.  R.  ace.  in  Parlia** 
ment,  Eq«  Abr.  21 8,  21 9.     Vide  ante,  (3  E  I .) 

So,  the  wife  of  one,  who  had  the  trust  ot  a  copyhold,  where  the  custom 
allows  to  the  wife  her  free-bench,  if  the  trustees  refuse  to  surrender  to  the 
husband,  shall  be  allowed  her  free-bench  in  equity.     R.  2  Ver.  585. 

So,  a  woman  shall  not  be  restrained  from  having  her  dower,  where  the 
husband  makes  a  settlement  upon  her  in  consideration  of  the  marriage  por- 
tion, if  it  is  not  expressed  to  be  in  bar  of  dower,  and  it  does  not  appear  to  be 
expressly  intended.     R.  Eq.  Ca.  152. 

[A  general  provision  for  a  wife  is  not  a  bar  of  dower,  unless  expressed  so 
to  b^  ;  neither  a  general  devise  of  lands,  nor  ^  bond  for  money  ;  but  if  it  is 
expressed  to  be  for  her  livelihood  and  maintenance,  it  is  a  bar.     3  Atk.  8.] 

[But  a  jdinture  made  with  approbation  of  parents  and  guardians  on  an 
in&nt  shall  not  be  set  siside,  because  it  is  inadequate  to  the  dower,  unless  it 
appears  to  be  a  mere  elusory  jointure.     3  Atk«  607.] 

[And  if  a  jointure  is  made  after  marriage,  and  the  widow,  still  an  infant, 
without  doing  anv  act  to  determine  her  election  during  her  infancy  marries 

[*616] 
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again,  and  the  second  husband  enters  on  the  jointure  estate,  that  entry  binda 
them  during  coverture.     Ibid.] 

If  the  wife  joins  in  a  fine  to  a  mortgagee,  for  barring  her  dower,  [*]upon 
an  agreement  by  the  husband  that  she  shall  have  the  equity  of  redemption  in 
lieu  of  dower,  and  afterwards  the  husband  makes  two  other  mortgages  ;  the 
agreement  for  the  redemption  will  be  fraudulent  as  to  the  subsequent  mort- 
gages, but  the  wife  shall  hs^ve  her  dower  in  equity,  notwithstanding  the  fine. 
R.  1  Ver.  294.     Eq.  Abr.  219. 

If  a  personal  estate  is  vested  in  trustees  upon  trust  to  pay  100/.  per  ann. 
to  the  wife  in  lieu  of  dower,  though  she  accepts  it  for  many  years,  if  the 
personal  estate  afterwards  proves  deficient,  she  shall  be  supplied  out  of  the 
real  estate.    R.  Ch.  R.  1 34. 

If  A.  devises  lands  for  payment  of  his  debts  and  legacies,  and  aflerwards 
to  his  son  in  fee  ;- the  wife  of  the  son  shall  have  dower  from  the  time  the 
debts  and  legacies  are  paid,  though  her  husband  dies  before  that  time.  R« 
2  Ver.  404.  Eq.  Abr.  218. 

But  a  woman  tenant  in  dower  shall  not  have  the  benefit  of  a  term  to  at- 
tend the  inheritance.  R.  1  Ver.  357.  Ca.  Pari.  69.  Vide  post,  (4  G  5. — 
4W1P.  22.) 

[If  A.  purchases  of  B.  a  real  estate  in  mortgage  for  a  term,  and  it  is  agreed 
to  pay  off  the  mortgage  out  of  the  purchase  money,  and  to  assign  the  term 
to  attend  the  inheritance,  which  is  done,  B.'s  widow  shall  not  have  dower* 
2  Alk.  208. 

So,  a  woman,  entitled  to  dower  of  a  manor,  shall  not  have  a  third  part 
of  the  improved  values  of  copyholds,  which  her  husband  enfranchised  after 
marriage.     Ca.  Ch.  246,  7. 

[If  husband  dies  entitled  to  copyhold  "estates  in  a  manor  whereof  he  is 
lord,  and  the  sheriff  estimates  them  upon  the  writ  of  inquiry  for  ascertaining 
the  dower,  this  court  will  set  aside  the  assignment  of  dower;  and  of  such 
estates  as  the  husband  became  entitled  to  by  copy  of  court*roll,  and  granted 
out  again  by  copy  of  court-roll,  the  wife  shall  not  have  dower ;  and  as  to 
lands  whereon  leases  for  lives  or  years  were  renewed  by  the  husband,  of 
those  which  were  not  actually  expired  at  the  renewal,  she  shall  not  hare 
dower  for  the  instantaneous  seisin,  but  of  those  which  were  expired,  she 
sliall.     ]  Atk.  442.] 

So,  a  woman  shall  not  have  relief  for  dower  of  an  estate,  which  was  in 
trust  for  her  husband.     1  Ch.  R.  254.     Eq.  Abr.  217. 

So,  if  the  husband  purchases  land  of  A.,  who  has  only  an  estate  for  Ufe^ 
but  covenants  that  he  in  the  reversion  shall  convey,  and  he  conveys  to  the 
heir  of  the  husband  ;  the  wife  shall  not  have  relief  in  equity  for  her  dower  ; 
for  her  husband  was  not  seised,  but  only  for  the  life  of  A.    R.  Ch.  R.  369« 

So,  if  A.  purchases  Whiteacre  of  B.,  who  makes  him  a  lease  of  Blackacre 
for  securing  the  purcliase,  and  dies,  and  his  son  enters ;  the  wife  of  the  son 
shall  not  have  dower,  other  than  subject  to  the  term.     Eq.  Abr.  21 9« 

So,  if  a  wife  having  a  jointure  of  400/.  per  ann.  joins  in  a  sale  thereof  with 
her  husband,  who  afterwards  settles  160L  per  ann.  on  himself  for  life,  and 
afterwards  pn  his  wife  and  the  heirs  of  her  body,  (without  an  agreement  thait 
other  land  should  be  settled  in  recompence,)  and  afterwards  dies  without 
issue,  and  the  wife  suffers  a  recovery,  and  devises  for  payment df  her  debts  ; 
he  in  the  remainder  shall  be  aided  against  the  devisee ;  for  it  was  a  forlei* 
Hire  within  the  st.  11  H.  7.     R.  Eq.  Abr.  220. 

(*]So,  if  the  husband  gives  a  bond  to  settle  land  upon  bis  wife  for  life, 

[*G17][*618] 
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and  afterwards  to  the  children )  she  shall  be  barred  of  her  dower.     Per 
King,  5  Geo.  2. 1 71 

So,  a  wife  shall  not  have  a  provision  by  her  husbamd  for  her  jointure,  and 
also  a  distribution  upon  the  st.  22  &  23  Car.  2.     Vide  ante,  (3  D  2.) 

[When  the  husband  dies  seised,  there  shall  be  no  mesne  profits  till  de- 
mand ;  when  he  does  not  die  seised,  there  shall  be  no  mesne  profits  ;  when 
like  Widow  is  in  possession  she  may  have  remedy  at  law,  if  he  have  any  right 
to  mesne  profits.     Bunb.  57.] 

\  On  a  bill  for  dower,  the  widow  is  entitled  to  the  mesne profiia  of  one 
third  part  of  the  land  of  which  her  husband  died  seised  from  the  time  of  his 
death.  Hazen  v.  Thurbur,  4  Johns.  Ch.  Rep.  604.  Swaine  v.  Pevine,  5 
Johns.  Ch.  Rep.  482. 

There  being  several  heirs,  and  terretenants,  the  amount  was  assessed  up* 
on  them,  respectively,  according  to  the  time  of  their  enjoyment  of  the  pre- 
mises.    Ibid. 

A  widow  shall  be  endowed  of  an  equity  of  redemption  in  land  mor^g- 
ed  in  fee  of  which  her  husband  died  seised ;  she  shall,  therefore  be  allowed 
dower  out  of  the  proceeds  of  a  sale  of  the  mortgaged  premises,  on  a  bill  for 
foreclosure  and  sale.  Titus  v.  Neilson,  5  Johns.  Ch.  Rep.  452.  Vide 
Swaine  v.  Perine,  5  Johns.  Ch.  Rep.  482.  Evertson  v.  Tappen,  5  Johns. 
Ch.  Rep.  497. 

But  she  shall  be  subject  to  a  rateable  contribution  towards  the  extinguish- 
ment of  the  mortgage  debt.  Swaine  v.  Perine,  and  Evertson  v*  Tappen, 
ubi  supra*  \ 

(3  F)  EQUITY. 

(3  F  1.)  Relief,  when  allowed  in  equity. — ^In  cases  of  fraud,  ac- 
cident, and  trust. 

A  court  of  equity  will  give  aid  principally  in  cases  of  fraud,  accident,  and 
trust.     Vide  ante,  (C  2.— Z.)  Post,  (3  M  1.— 4  W  1.)   [I  Ves.  jun.  545.] 

And  equity  will  give  relief  in  such  cases,  though  it  is  agreed  that  no  rel^f 
shall  be  prayed  in  equity.     1  Mod.  305. 

So,  equity  will  relieve,  though  the  party  himself  upon  oath,  in  a  former 
answer,  &c.  denied  his  right  to  it.     Vide  post,  (4  W  5.) 

Though  the  party  has  obtained  a  judgment  at  law.     Vide  post,  (3  W.) 

{[On  a  bill  against  judgment,  on  an  absolute  promissory  note  su^esting 
that  the  note  was  agreed  to  be  conditional,  plaintiff  was  relieved,  and  was 
permitted  to  give  parol  evidence  of  the  intent  of  a  notein  writing  underhand. 
Bunb.  175.] 

[On  a  bill  against  a  judgment,  on  proof  that  two  notes',  which  would  have 
been  a  defence  at  law,  were  mislaid  at  the  trial,  and  since  found.     Bunb. 

178.] 

[On  a  bill  against  a  judgment,  by  default  on  a*'South-Sea  contract,  and 
is9ue  directed  to  try  whether  the  defendant  was  possessed  of  the  stock.  N. 
B«  It  appeared  plaintiff  had  been  guilty  of  subornation  of  peijury.  Bunb. 
178.] 

[A.  files  a  bill  against  B.  his  father,  to  recover  {inter  alia)  20,000/.  on 
bond,  conditioned  to  pay  10,000/.  and  interest ;  B.  demurs,  for  that  plaintiff 
has.  remedy  at  law ;  demurrer  allowed ;  A.  brings  action,  and  on  solvit  ad 
diem  pleaded,  obtains  a  verdict ;  then  B.  files  bill,  shewing  the  bond  to  be 
voluntary,  intended  to  be  of  force  only  till  some  settlement  made,  that  he 
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had  since  given  him  10,000/.  on  marriage,  covenanted  to  give  bim  10,00(M. 
more,  settled  1000/.  per  ann,  in  land  in  possession  on  him,  transferred  Iar« 
ger  quantities  of  stock  to  him,  the  bond  thirty  years  standing  and  no  de«. 
mand  ;  he  shall  have  injunction,     3  P.  W.  395,] 

Though  the  contract  he  made  originally  by  or  with   the  king  himself. 

Hard.  373. 

[If  plaintiff  brings  bill  for  discovery  of  coals  wrought  under  his  land,  and 
for  satisfaction  against  several  defendants,  some  executors,  some  administra- 
tors, and  it  would  be  difficult  for  him  to  proceed  at  law,  the  court  will  re- 
tain the  bill.     Bunb.  95.] 

EA  bill  may  be  brought  for  a  preacher^s  pension  only.     Bunb.  183.] 
*]If  an  heir  (of  age)  is  imposed  upon,  by  a  tradesman's  selling  to  him  at 
exorbitant  prices  in  many  instances,  the  court  will  relieve ;  not  if  in  one  in- 
stance only.     2  Atk.  39. 

[The  court  will  relieve  an  heir  against  fraud,  whether  the  estate  in  ex- 
pectancy is  to  come  from  his  father,  or  from  any  other  relation.  Ibid.J 

[If  a  mortgage  is  taken  to  secure  such  price,  the  court  will  relieve  as  far 
as  the  unjust  gain,  but  for  what  is  found  due  on  quantum  meruit  it  shall  stand 
good.     Ibid.] 

[If  A.  puts  mortgages  into  the  hands  of  B.,  to  receive  the  money,  and  he 
pawns  them  to  C»  for  100/.,  for  which  he  gives  his  note,  and  takes  C.^s  to 
restore  them  on  payment,  C.  shall  be  decreed  to  deliver  them  to  A.  and 
take  his  remedy  at  law  against  B.  on  his  note.     2  Atk.  306.1 

[Where  one, party  sets  up  a   title  inconsistent  with  the  title  setup  bjr 
another  party,  and  fails  in  his  own  claim,  yet  he  may  appear  to  have  a  right 
-to  something  under  the  other's  claim,  and  the  court  will  not  deprive  him  of 
it.     2  Atk.  529.] 

[Shares  in  water-works  (as  the  New  River),  though  a  legal  estate  and 
corporeal  inheritance,  are  properly  sued  for  in  this  court.     3  Atk.  336.] 

[If  an  estate  has  been  sold  by  A.  to  B.  and  the  money  paid,  and  it  appears 
that  the  estate  was  B.'s,  the  money  shall  be  refunded  with  interest  for  bring- 
ing the  bill,  though  there  was  no  fraud.     1  Ves.  126.] 
'  jTIf  a  deed  is  destroyed  or  concealed  by  defendant,  plaintiff*  may  have 
rehef  in  equity.     1  Ves.  387.] 

Or,  if  the  deed  is  lost,  and  plaintiff*  cannot  recover  at  law  without  a  pro- 
fert,  he  shall  have  relief  in  eouity.     Ibid.] 

tif  a  bill  prays  specific  perlormancc,  and  also  general  relief,  and  the  conrt 
not  decree  the  specific  performance,  it  will  not  relieve  on  the  general 
prayer,  if  inconsistent  with  the  particular  relief  prayed.     2  Ves.  299.] 

(3  F  2.)  Where  the  transaction  is  done  mala  fide. 

So,  equity  will  relieve  where  an  act  is  against  good  conscience,  though 
fraud  is  denied  :  as,  where  a  man  sues  at  common  law,  for  a  violent  retaking 
of  money  won  by  play,  afh  injunction  shall  be  granted.     1  Ver.  409,  490. 

If  A.  unseals  and  displaces  writings  delivered  to  his  custody,  by  wluch  ev- 
idence may  be  suppressed,  his  demands  shall  be  disallowed,  though  be 
swears  that  all  the  papers  are  produced.     1  Ver.  452. 

If  a  trustee  purchases  the  estate  for  life  of  the  husband  at  an  undcrvahie^ 
when  he  absconds  from  his  creditors,  chancery  will  direct  a  reconveyance 
for  the  benefit  of  creditors,  upon  repayment  of  principal  and  interest.  1 
Ver.  465. 

[If  a  lease  is  made  of  an  estate  belonging  to  a  church,  by  a  deceit  on  the 

court  by  the  rector,  who  takes  a  fine,  though  not  mentioned  in  the  proposal 
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laid  l>crorethe  m&ster,  his  executor  shall  refund  the  fine,  to  be  laid  out  in 
purchase  A>r  beneiit  of  successors ;  but  the  lease  shall  stand  good,  if  the  les- 
see was  not  privy.     C.  T.  T.  199. 

If  a  man  advances  sums  of  money  to  young  persons,  and  takes  joint  se- 
curities of  ("hem  for  large  sums,  each  of  them  shall  have  his  security  deliv- 
ered up  to  him,  upon  payment  of  the  money  advanced  to  himself.  1  Ver. 
467. 

f  If  a  father  intrusts  his  heir  (an  infant)  to  a  servant,  the  son  comes  \^'\oi 
age  and  gives  bond  for  1 000/.  to  the  servant,  unknown  to  the  father,  and  not 
having  wherewith  to  pay  it,  equity  will  set  aside  the  bond,  as  obtained  by 
fraud  and  a  breach  of  trust.     3  P.  W.  129.] 

[But  equity  will  not  set  aside  a  bond,  if  there  is  no  fraud  or  breach  of 
trust,  merely  because  the  obligor  is  a  weak  man.     3  P.  W.  129.] 

[If  A.  sells  an  annuity  for  his  own  life  to  B.  with  a  clause  of  redemption 
in  three  years,  and  eleven  years  after  A.  applies  to  B«  to  redeem,  which  he 
refuses ;  the  court  will  order  a  redemption  on  payment  of  the  annuity  to 
the  time  of  the  application  to  redeem,  and  the  principal  sum  advanced, 
tvithout  interest  from  that  time.  The  annuity  was  purchased  at  seven  and 
an  half  years  purchase,  which  seems  a  fair  price.     2  Atk.  231.] 

[If  A.  entitled  to  an  annuity  on  personal  security  of  200/.  per  ann.  being 
a  prisoner,  sells  to  B.  150/.  per  ann.  part  of  it,  for  1050/.  with  proviso 
that  if  A.  desires  at  any  Ome  to  purchase  back  said  1050/.  on  six  months^ 
notice.  B.  on  payment  of  said  1050/.  (all  arrears  of  annuity  being  paid), 
shall  resign ;  and  there  is  an  indorsement,  that  if  A.  should  re-purchase  or 
redeem,  he  shall  pay  75/.  more  ;  this  is  unreasonable,  vitiates  the  whole, 
and  the  agreement  shall  be  set  aside.  B.  shall  reconvey,  on  payment  of 
principal,  interest  at  5/.  per  cent,  and  what  money  has  been  actually  paid 
for  insurance ;  and  if  he  is  paid  over  the  receipt  of  the  annuity,  he  shall  re- 
fund.    3  Atk.  278.] 

So,  if  A.  sells  an  office  in  the  army  to  B.,*and  aftenvards  procures  him  to 
be  turned  out.     2  Ca.  Ch.  2,  3. 

If  a  barrister  at  law  undertakes  the  recovery  of  an  estate  to  which  B.  hath 
a  right,  and  obtains  of  B.  a  bond  to  surrender  to  him  a  moiety  of  the  estate, 
when  it  shall  be  recovered ;  he  shall  be  decreed  to  deliver  up  the  bond,  and 
re-transfer  the  estate,  upon  payment  of  the  whole  by  him  expended,  with 
an  allowance  for  his  care.     R.  Ch.  R.  477. 

So,  if  a  trustee  for  A.  takes  a  security  for  600/,,  with  his  privity,  of  B., 
and  afterwards  for  600/.  assigns  it  to  C.,  who  relies  upon  the  words  of  the 
trustee ;  A.  shall  be  relieved  against  C,  though  both  are  defrauded ;  for  C. 
put  the  greater  confidence  in  the  trustee.     2  Ca.  Ch.  77. 

rif  an  attorney  for  the  seller  on  the  sale  of  an  estate  does  not  disclose 
to  the  buyer  an  incumbrance,  he  is  liable  to  make  satisfaction.     1  Ves.  95.] 

If  an  administrator  during  the  minority  of  an  infant  sella,  as  bis  own,  the 
stock  of  the  infant,  in  the  East  India  Company,  to'B.  who  by  entries  m  the 
hooks  of  the  company  hath  notice  that  it  was  the  stock  of  the  mfant-,  the 
iuiant  shall  be  relieved  against  B.     R.  Ch.  R.  298. 

[If  it  is  alleged  that  a  promissory  note  for  a  large  sum  was  given  to  m- 
duce  a  man  to  withdraw  a  suit,  and  deliver  up  a  note  of  a  third  person, 
(and  this  not  with  intention  of  paying  the  money,  but  as  a  security  ot  pro- 
curing  a  living  for  him),  and  the  note  itself  and  the  consideration  «med, 
the  court  will  (without  sending  the  question  of  forgery  to  trial)  order  tne 
note  to  be  left  with  the  register,  and  if  not  sued  ip  reasonable  time,  to  be 
delivered  up.     2  Ves,  445.]  r#c«nn 

Vet,  il.  75  I  ^2^J 
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(3  F  3.)  When  not.— If  a  man  will  not  do  equity. 

But  a  man,  who  will  not  do  equity,  shall  not  have  relief  in  equity  ;  as  if  a 
jointress  hath  a  lease,  which  she  confesses  was  to  attend  the  inheritance, 
'[*]on  a  hill  hrought  by  the  heir  for  deeds  in  her  possession,   on  a  confirma- 
tion of  her  jointure,  she  shall  not  have  her  jointure  confirmed,  without  de- 
livering up  the  lease.     1  Ver.  480. 

If  A.  sues  B.  who  purchased  in  trust  for  him,  and  paid  the  money  for 
making  the  conveyance  ;  on  repayment,  A.  ought  also  to  pay  all  other  mon- 
ies due  fom  him  to  B.     2  Ca.  Ch.  87. 

[If  A.  has  a  judgment  against  B.  and  also  a  mortgage  on  his  estate,  with- 
out notice  that  C.  has  a  judgment  subsequent  to  A.'s  judgment,  but  prior  to 
the  mortgage  ;  equity  will  not  direct  a  sale  of  B.'s  estate  on  a  suit  of  C.  and 
consent  of  B.,  unless  C.  will  pay  olFthe  subsequent  mortgage  as  well  as  the 
prior  judgment.     1  Atk.  530.] 

I^This  rule  does  not  extend  to  all  cases,  so  as  to  tack  together  things  inde- 
pendent in  their  nature,  but  the  court  will  lay  hold  of  any  circumstance  for 
It,  as  danger  from  absconding  or  living  abroad.  So,  if  A.  is  decreed  to  ac- 
count to  B.  who  ought  to  convey  an  estate  to  A.  who  has  often  absconded, 
At  shall  account  before  B.  shall  convey.     1  Ves.  88.] 

If  an  heir  comes  to  redeem  a  mortgage  made  by  his  father,  he  ought  also 
to  discharge  the  bond  of  his  father,  in  which  the  heir  is  bound,  or  other 
mortgage,  defective,  made  by  his  ancestor,  before  a  redemption  shall  be  al- 
lowed him.     Vide  post,  (4  A  10.) 

[If  tenant  in  tail  pays  off  a  mortgage  without  taking  an  assignment  of  it, 
the  remainder-man  shall  pay  it  to  his  representative,  or  he  shall  not  have  an 
assignment  from  themor^agee.     1  Ves.  258.] 

If  a  man  sues  trustees  for  the  portion  of  his  wife,  he  ought  to  make  a 
suitable  settlement.     Vide  post,  (3  Z  5,  6.) 

If  a  man  devises  lands  in  tail  to  one  son,  and  in  fee  to  another ;  the  son 
who  claims  the  land  in  fee  under  the  will  ought  to  release  his  interest  ta 
the  land  entailed,  to  the  other;  et  c  contra.     2  Ver.  582. 

But  if  a  corporation,  trustees  for  a  charity,  make  a  lease  and  covenant,  io 
consideration  of  100/.  to  be  expended  by  the  lessee  for  repairs,  to  renew, 
and  the  lessee  covenants  to  pay  an  additional  rent ;  the  rent  shall  be  paid, 
though  the  corporation  is  not  compelled  to  renew.     R.  2  Ver.  4 1 2. 

(3  F  4.)  If  his  actions  are  wrongful. 

So,  if  an  obligor  prays  relief  from  the  penalty  of  a  bond  given  to  maintain 
a  bastard,  and  for  payment  of  50/  to  tl*e  woman ;  if  it  appears  tliat  he  was  a 
suitor  to  the  woman,  and  abused  her,  he  shall  not  have  relief,  though  he 
brings  the  50/..  into  court.     R.  2  Ca.  Ch.  15. 

So,  if  a  man,  by  practice  obtains  a  bond  of  IGOO/.  upon  tlie  loan  of  90f., 
he  shall  not  have  relief  dnt  of  the  trust  estate  of  the  obligor,  for  any  part  of 
the  debt,  though  90/.  was  bona  fide  due.     R.  Ca.  Ch.  202. 

If  a  woman  who  elopes,  and  is  divorced  a  mensa  el  thoro,  sues  f&r  a  set- 
tlement made  by  her  husband  for  alimony,  slie  shall  not  be  aided,  1  Ver. 
53.  bemb. 

inhere  is  a  covenant  that  tin  shall  be  delivered  custom  free  to  B.,  aod 
the  tin  IS  afterwards  seized  for  the  customs,  B.  ehali  not  be  relieved.     Ca. 

Kill,   200. 
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Equity.  595 

[*](SF  5.^  Though  a  man's  expectation  is  frustrated. 

So,  equity  will  not  give  relief  against  a  contract  by  A.  though  his  expec- 
tation is  frastrated,  where  no  default  was  on  the  other  side :  as,  if  a  bond  be 
to  give  100/.  to  B.  if  he  surrenders  his  office,  which  is  with  an  intent  that 
the  obligor  should  obtain  it ;  if  he  does  not  obtain  it,  if  B.  surrendered,  he 
shall  not  be  relieved.     R.  1  Ver.  98,  99. 

\\i  A.  agrees  with  B.  for  a  number  of  tickets  at  a  stated  price,  and  all 
profit  to  be  A.'s,  but  he  loses  by  them ;  the  court  will  not  relieve,  even 
if  it  was  a  hard  bargain,  unless  there  is  fraud  or  undue  means.     3  Atk.  351 .3 

(3  F  6.)  Nor  when  a  reasonable  benefit  has  accrued  to 

another  by  law. 

So,  equity  does  not  take  away  a  reasonable  benefit,  which  accrues  to  an- 
other by  strict  rules  of  law  ;  as,  if  a  marriage-settlement  is  made  to  A.  for 
life,  and  afterwards  to  his  first,  second  and  other  sons  in  tail  male,  and  if  no 
son  living  at  the  death  of  A.,  to  the  use  of  his  daughters,  till  such  portions 
paid ;  A.  dies  having  daughters,  but  no  son  living,  his  vf\l^  privement  enseint 
with  a  son,  afterwards  born,  equity  will  not  take  away  the  portions  vested 
by  accident  in  the  daughters,  though  contrary  to  the  intent  of  the  parties^ 
if  it  is  a  reasonable  provision.      Semb.  2  Ver.  579. 

[If  A.,  mother  of  6.,  wife  of  C,  is  seised  in  tail  ex  provisione  viri  of  lands, 
reversion  in  fee  to  her  husband,  and  B.  and  C.  create  a  mortgage  term  on 
these  lands,  and  A.  joins  in  levying  fine  to  the  use  of  the  mortgagee,  remain- 
der to  such  uses  as  C.  shall  appoint,  or  in  default  to  him  and  his  heirs ;  and 
before  this  C.  has  sold  an  estate  to  D.  and  covenanted  for  quiet  enjoyment, 
and  afterwards  makes  an  appointment  to  trustees  of  B.'s  estate ;  D.  is  evict- 
ed, C.  dies,  A.  dies  ;  if  it  does  not  appear  that  the  breach  of  C.'s  covenant  by 
the  eviction  of  D.  happened  before  the  appointment  made  by  C.  the  court 
will  not  grant  relief.     3  Atk.  410.] 

[The  court  will  not  relieve  against  a  master's  right  to  his  apprentice's 
earnings,  who  quits  his  service  before  his  time  (though  he  goes  to  sea  and 
takes  a  great  prize,  biit  in  that  case  recommends  them  to  compound,  and 
favourably  for  the  apprentice).     1  Ves.  48.     1  Ves.  83.] 

(3  F  7.)  Nor,  against  a  statute. 

So  equity  will  never  give  relief  against  a  provision  by  act  of  parliament  : 
as  if  a  lease  by  a  bishop,  &c.  is  void ;  though  the  lessee  has  equity  against 
the  bishop,  he  shall  not  be  relieved  against  his  successor -,  for  the  statute 
which  makes  the  lease  void,  does  not  save  any  equitable  right.  Ca.  Ch.  227. 

rif  a  trustee  in  breach  of  trust  presents  a  man  to  a  living -,  after  six  months 
plenarty,  this  court  will  not  give  relief,  for  it  is  against  stat.  Westm.  2.     3 

'^*;,^if  aiourt  erected  by  act  of  parliament  determines  a  thing  within  their 
iurisdiction,  there  shall  be  no  relief  in  equity.  R.  C>.  K.  320. 
^  [But  if  a  new  act  of  parliament  is  made  to  alter  the  law,  and  the  judges 
are  formal  in  adhering  to  rules  of  law,  and  will  not  construe  according  to  the 
iordsTnd  IStenSons  of  the  act  (though  it  is  their  business  to  ^ou^d  [;2heir 
practice  so  as  to  render  it  conformable  to  the  legislature),  there  equity  will 
take  it  up,  and  give  remedy.     3  Atk.  203.]  [*622]  [*623] 
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(3  F  8.)  Or,  a  maxim  at  law. 

Nor,  contrary  to  an  express  maxim  of  the  common  law,  unless  in  case  of 
fraud,  &c.  as  if  an  obligee  releases  to  one  obligor  only,  he  sh^U  not  have  ai4 
against  the  other,  though  he  did  not  intend  to  release  tlie  ottier.  R.  1  Rol, 
374,  1,21 1 

[So,  where  articles  of  agreement  for  the  lease  of  a  hous^  bad  been  enter- 
ed into  between  defendant  the  landlord,  and  plaintiff  who  appeared  to  act 
as  a  single  woman,  but  afterwards  it  appeared  to  be  doubtful  whether  her 
husband  was  alive  at  the  time  of  entering  mto  the  agreement,  the  court  seem? 
ed  to  think  they  could  not  decree  a  specific  performance  against  the  land- 
Ion),  if  he  insisted  on  the  strict  rule  of  law  by  which  the  agreement  was 
void,  but  recommended  his  granting  the  lease  on  her  finding  a  proper  secu- 
rity for  the  rent,  which  was  consented  to.     East,  1 790,  in  tiie  Exchequer.l 

If  a  deed  or  will  is  not  duly  executed,  equity  will  not  relieve.  2  Ver, 
475, 

[If  one  executor  receives  and  releases  th^  whole  debt,  the  other  shall  not 
be  relieved.     Mo.  620.] 

Or,  one  joint-tenant,  though  there  was  a  bill  against  the  debtor,  or  an 
agreement  to  divide  the  debts. 

So,  there  shall  be  no  relief  against  a  descent  according  to  the  rules  of  law, 
though  the  estate  is  in  trust.     2  P.  W.  668,  9. 

f  ff  a  man  has  lost  bis  jright  by  a  legal  bar,  he  can  have'  no  remedy.  2  Atk. 
240.] 

But  upon  circumstances,  chancery  will  direct  contrary  to  a  rule  in  law  ^ 
as,  upon  a  bill,  it  will  change  the  venue  to  another  county,  by  reason  of  the 
great  power  of  the  defendant  in  the  proper  county.     1  Ver.  439. 

(3  F  9.)  Not  where  the  plaintifF  has  the  same  relief  by  law. 

So,  if  the  plaintiflF  has  equal  relief  and  benefit  by  the  law  ;  as,  upon  a  bill 
by  the  executors  of  the  husband,  to  be  relieved  against  a  contract  of  the 
wife,  because  she  had  eloped,  and  had  a  separate  maintenance,  and  that  it 
Ivaa  known  to  the  defendant ;  for  this  is  a  good  defence  to  an  action  at  law. 
1  Ver.  71. 

So,  if  a  bill  be  against  an  executor  for  debt,  though  the  debt  is  proved  in 
equity,  the  glaintifT shall  not  be  relieved  till  a  recovery  in  an  action  at  iaw^ 
and  then  he  shall  have  an  account  whether  there  are  assets.  R.  2  Ver. 
192. 

[But  if  a  bill  be  brpught  to  discover  assets  and  payment  of  a  bond,  and 
there  is  no  dispute  as  to  the  bond  or  assets,  equity  will  provide  for  the  pay- 
ment  of  the  debt.     btr.  403.     2  Ves.  1 00.]     *     *'  '^  "  -^ 

[Where  the  executor  or  administrator  confesses  a  liquidated  debt,  there 
discovery  draws  on  relief,  otherwise  not.     Per  Gilbert,  Ch.  B.     Bunb.  29.] 

[If  on  coming  in  of  answer  to  a  bill  for  discovery  of  assets  and  relief, 
plaintitr makes  his  election  to  proceed  at  law,  yet  he  may  afterwards,    on 

agreemg  to  drop  that  part  of  the  bill  which  prays  relief,  have  the  order  of 
election  discharged.     2  Atk.  85.] 

[If  the  representative  of  an  intestate  is  seeking  to  give  preference  by 
rjconfessing  judgments,  the  court  will  let  plaintiff  proceed  at  law  to  g^t 
judgment  with  stay  of  execution,  and  in  this  court  for  discovery  of  assets  at 
the  same  time.     2  Atk.  119.] 

[Ifthere  is  a  judgment  obtained  for  a  partnership  debt  against  A.  surviv- 
'"Y424f '  ^ "^  executors  of  B.  and  A.  gives  a  mortgage  on  the 
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peparate  estate  of  B«,  equity  will  order  satisfaction  out  of  the  mortgage, 
without  sending  them  to  Iaw«     2  Ves.  265.] 

]f  an  executor  pleads  to  three  actions,  no  assets  ultra  100/*  where  he  hath, 
only  1 00/.  assets  in  toto ;  he  shall  not  be  relieved  in  equity  ;  for  it  was  his 
own  fault  to  plead  negligently.     1  Ver.  1 1 9. 

So,  equity  does  not  aid,  if  the  defendant  by  the  mistake  of  his  attorney 
pleads  an  improper  plea.     R.  2  Ver.  325, 

\  A  court  of  equi.ty  will  not  relieve  against  proceedings  at  law,  where  the 
court,  through  misapprehension,  overruled  a  legal  defence*  Brickellr* 
Jones,  2  Hayw.  357.     Kingr.  Baldwin^  2  Johns.  Ch.  Rep.  557. 

So  where  a  party,  in  a  suit  at  law,  had  notice  of  a  defence,  but  neglected 
to  avail  himself  of  it,  he  cannot  litigate  the  matter  in  chancery.  Le  Guen  v. 
Gouverneur  and  Kcmble,  1  Johns.  Gas.  436.  Vide  M'Vickar  r.  Wolcott, 
4  Johns.  Rep*  510. 

But  where  a  defence  at  law  is  doubtful,  and  the  jurisdiction  of  a  court  of 
eqnity  is  undoubted,  and  the  defendant  in  an  action  at  law,  omits  to  make 
defence,  or  if  he  sets  up  his  defence  which  is  overruled,  equity  will  afford 
relief,  notwithstanding  a  trial  at  law.  King  v.  Baldwin,  1 7  Johns.  Rep* 
384.  ' 

After  an  answer  to  a  bill,  and  the  cause  comes  on  to  a  hearing,  it  is  too 
late  to  object  to  the  jurisdiction  of  the  court,  on  tlie  ground  that  the  plaintiff 
has  adequate  remedy  at  law.  Underbill  v.  Van  Gortlandt,  2  Jolms.  Gh. 
Rep.  339. 

Equity  will  not  interfere  to  deprive  the  plaintiff  of  a  legal  advantage,  un« 
less  the  party  seeking  relief  will  do  complete  justice.  Payne  v*  Dudley,  1 
Wash.  196. 

So  where  a  cause  has  been  fully  heard  and  decided  in  a  court  of  common 
law,  having  competent  jurisdiction,  a  court  of  equity  will  not  interfere,  un- 
less fraud,  surprise,  &c.  be  su^ested  and  proved.  Fenwick  v.  M'Murdo,  2 
Munf.  244.  I 

[If  a  bill  is  brought  to  discover  assets  and  for  relief,  the  court  will  grant 
relief  if  the  defendant  joins  issue,  not  if  he  demurs.     Bunb.  29.] 

So,  equity  does  not  give  the  same  relief,  which  the  plaintiff  may  have  by 
an  action  at  law. 

[If  a  bill  is  brought  for  treasure-trove,  plaintiff  shall  have  no  relief;  for 
he  might  have  brought  action  of  trover,  and  bill  dismissed  with  costs. 
Bunb.  18.1 

CA  bill  for  several  tolls,  where  the  decree  would  bind  only  the  defendants, 
dismissed.     Bunb.  41.] 

QBut  if  a  fee-farm  rent  is  reserved,  it  gives  the  court  of  exchequer  juris- 
diction.    Per  Montague  B.  cizt.  diss^ent,     Bunb.  68.] 

[Bill  for  a  toll  due  to  a  town  does  not  lie,  though  a  fee-farm  rent  is  paya- 
ble by  the  town.     Bunb.  330.] 

r  Bill  for  beaconage  dimissed.     Bunb.  101.] 

rSo,  for  suit  of  court.] 

lSo,  for  fee-farm  rent,  or  law-day  silver.     Banb.^  237.] 

[A  bill  to  have  the  enjoyment  of  a  watercourse,  and  damages  for  stopping 
ii,  does  not  lie.     Bunb.  264.1 

[If  A.  gives  voluntary  deed  to  pay  B.  60/.  per  ann.  with  power  to  dis- 
train on  lands,  or  to  pay  B.  1000/.  with  interest,  and  B.  brings  bill,  setting 
forth,  that  the  lands  are  incumbered,  and  to  be  paid  one  or  the  other,  and 
A*  brings  cross-bill  and  at  the  hearing  B«  ^oes  not  prove  that  the  lands  were 
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SO  incumbered  that  she  knew  not  where  to  distrain,  the  court  will  retain  the 
bill  til!  B.  has  tried  her  remedy  at  law.     Bunb.  241.] 

If  a  bill  is  brought  for  wharfage,  &c.  and  defendant  admits  plaintiff's  right, 
but  sets  up  an  exemption  for  a  particular  place,  the  court  will  not  dismiss 
the  bill,  but  will  give  leave  to  bring  an  action  at  law.     Bunb.  270.J 

[Bill  for  discovery  and  relief  against  defendants,  who  broke  into  intes- 
tate's room,  and  took  away  money,  bonds,  &c.  does  not  lie,  if  defendants  de- 
ny the  equity.     Bunb.  287.] 

[A  single  copyholder  is  not  relievable  in  equity  against  an  excessive  fine ; 
but  several  copyholders  against  a  general  fine.     3  P.  W.  155.] 

[Disputes  between  masters  and  apprentices  are  no  foundation  for  coining 
into  equity.     1  Atk.  518.] 

[This  court  cannot  set  aside  a  will  for  fraud,  but  only  direct  an  issue  de- 
visavU  vel  non ;  for  a  will  of  personal  estate  may  be  set  aside  in  the  ecclesi- 
astical court  for  fraud,  and  of  real  estate  at  law.     2  Atk.  324.] 

[*][A  person  claiming  lands  under  marriage  articles  and  settlement,  which 
he  has  in  his  custody,  and  where  no  terms  are  standing  out,  must  establish 
his  title  at  law  before  he  can  come  into  this  court  for  deeds  and  writings. 
3  Atk.  291.] 

[If  plaintitF  comes  properly  into  this  court,  (as  for  discovery  of  deeds,  and 
to  have  them  produced,  or  for  an  account  of  rents  and  profits,)  it  will  de« 
termine  a  matter  of  law.     3  Atk.  336.] 

[A  bill  for  an  account  and  share  of  prize  money  does  not  lie  against  the 
representative  of  an  admiral ;  the  remedy  is  at  law  against  the  agents  for 
captures.     1  Ves.  161.] 

[If  A.  loses  B.  a  banker's  note,  payable  to  him  or  bearer,  and  B.  offers  to 
pay  the  money,  on  the  usual  security  to  indemnify  ;  A.  dies  without  doing 
it,  and  his  representative,  seven  years  after,  brings  bill  for  payment,  but 
there  is  no  affidavit  of  the  loss,  nor  offer  of  indemnity ;  this  court  will  not 
relieve,  bat  leave  him  to  action  at  law.     1  Ves.  34 1. J 

[If  there  is  a  list  of  bank-notes  in  a  testator's  writing,  some  marked  paid, 
others  unpaid,  and  these  have  not  appeared  in  many  years,  and  are  suppos- 
ed to  be  lost,  and  the  executor  swears  he  believes  testator  had  lost  them, 
and  offers  to  give  security,  yet  the  court  will  not  order  payment;  for  the 
testator's  hand  is  no  evidence  here  more  than  at  law,  therefore  the  same  re- 
medy at  law.     2  Ves.  38.] 

[A  creditor  by  elegit  executed  may  have  relief  against  a  fraudulent  con- 
veyance, though  he  might  have  relief  at  law.     2  Ves.  5 1. J 

[If  the  precedent  conveyance  is  only  voluntary,  without  other  fraud,  sub- 
sequent purchaser  for  valuable  consideration  shall  be  left  to  bis  remedy  at 
Uw.     Ibid.] 

[If  A.  treats  with  B.  for  the  loan  of  money,  A.  dies  abroad,  which  B.  not 
knowing,  pays  it  to  C,  his  agent,  who  remits  it  in  bullion  :  A.'s  executors 
receive  it,  and  remit  it  back  to  England,  to  the  executors  of  A.'s  father ;  B. 
cannot  have  relief  against  them,  but  must  try  it  at  law  against  C,  or  the 
executors  of  A.  abroad.     2  Ves.  86.] 

Nor,  will  it  give  relief  in  execution  of  a  sentence  of  an  ecclesiastical 
jtidge ;  as,  for  the  quitting  of  the  possession  of  a  pew  in  the  church,  after  a 
decree  for  it  by  the  ordinary.     2  Ver.  226. 

[If  spoliation  or  suppression  of  a  will  is  clear,  the  court  will  give  relief 
without  making  the  plaintiff  cite  the  defendant  in  the  spiritual  court,  or  di- 
recting an  issue  at  law.     3  Atk.  359.] 

Nor,  against  churchwardens,  to  enforce  the  signing  of  a  rate  to  reimburse 
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what*  the  party  had  expended  by  order  of  vestry,  after  they  are  out  of  their 
office.     2  Ver.  262. 

[The  court  will  not  receive  a  suit  relating  to  church  rates ;  for  the  eccfe- 
siastical  courts  have  jurisdiction ;  unless  prescription  is  alleged.  2  Ves.  451.] 

But  where  a  man  has  privilege  in  the  court,  he  may  sue  there  for  a  mat- 
ter for  which  he  has  an  action  at  law  :  as,  a  solicitor  may  have  a  bill  for 
fees  in  a  suit  in  chancery.     1  Ver.  203. 

[Yet  to  such  a  bill  a  plea,  good  at  law,  shall  be  allowed ;  as,  that  he  did 
not  deliver  a  bill  signed  pursuant  to  the  st.  3  Jac.  6.     1  Ver.  312.] 

I  Relief  will  not  be  granted  in  equity,  in  cases  where  there  is  adequate 
remedy  at  law.  Hart  v.  Mallet,  2  Hay  w.  1 36.  Glasgow  v.  Flowers,  1 
Hayw.  233.  Perkins  r.  Bullinger,  1  Hayw.  367.  Martin  p.  Spier, 
1  Hayw.  370.  Le  Roy  r.  The  Corporation  of  New- York,  4  Johns.  Ch. 
Rep.  352.  Gregory  v.  Reeve,  5  Johns.  Ch.  Rep.  232.  Carter  v.  United 
Insurance  Company,  1  Johns.  Ch.  Rep.  463.  Thornton  v.  Spotswood,  1 
Wash.  142.  Bacheldor  r.  Elliott's  Adm'r.  1  Hen.  &  Munf.  10. 
Alderson  v.  Riggers,  4  Hen.  &  Munf.  470.  Nicolson  v.  Hancock,  4  Hen. 
&  Munf.  491.     Wingfield  v.  Crenshaw,  4  Hen.  &  Munf.  474. 

But  a  bill  will  not  be  dismissed,  after  an  interlocutory  decree,  and  the 
cause  is  set  down  for  argument,  on  the  ground  that  the  plaintiff  may  have 
remedy  at  law.     Dickens  v.  Ashe,  2  Hayw.  177. 

So  a  court  of  equity  will  relieve  in  cases  where  the  remedy  at  law  is 
doubtful.  Ludlow  v.  Simond,  2  Caines'  Cas.  in  Error,  1.  Rat^ibone  v. 
Warren,  10  Johns.  Rep.  587. 

So  it  will  relieve  against  a  judgment  at  law,  in  which  there  was  a  com- 

Elete  defence,  but  the  defendant  was  prevented  from  making  it,  by  accident, 
^egrafifenreid  r.  Donald,  2  Hen.  &;  Munf.  10. 

.  But  the  court  will  not  grant  relief,  where  there  is  neither  fraud,  accident 
or  mistake,  on  the  ground  that  the  party  has  lost  his  remedy  at  law  through 
mere  ignorance  of  a  fact,  or  by  negligence.  Penny  v.  Martin,  4  Johns.  Ch. 
Rep.  5(dQ.  Vide  Stannard  v.  Rogers,  4  Hen.  &  Munf.  438.  Saunders  v. 
Marshall,  4  Hen.  &  Munf.  455. 

Nor  against  a  judgment  at  law,  on  the  ground  merely  that  it  is  erroneous^ 
Turpin  7.  Thomas'  Representatives,  2  Hen*  &  Munf.  139*  Kiucaid  v. 
Cunningham,  2  Munf.  1 . 

Nor  shall  a  party,  who  has  been  fully  heard  in  a  court  of  law,  in  a  case 
where  the  rule,  at  law,  and  in  equity,  is  the  same,  be  permitted  to  go  into 
chancery  on  the  same  controverted  points.  Morris  v.  Ross,  2  Hen.  & 
Munf.  408. 

But  it  seems,  that  relief  may  be  had  in  equity  on  the  ground  of  fraud  or 
mistake,  though  there  may  be  adequate  remedy  at  law.  Wilkins  v.  Wood- 
fin,  5  Munf.  183.     Johnson  7.  Hendlcy,  5  Munf.  219.  } 

[*](3  G)  EXECUTOR. 
(3  G  1.)  Stands  in  the  place  of  the  testator. 

Chancery  will  decree  an  interest  vested  in  the  testator  to  his  executor, 
though  he  is  not  named  ;  as,  if  a  legacy  is  given  to  A.,  and  ii  he  dies  under 
age,  to  B.  and  C,  or  the  survivor;  B.  and  C.  die,  and  then  A.  dies  under 
age  ;  the  legacy  shall  be  decreed  to  the  executor  of  the  survivor.  R.  2 
Vent.  347. 

If  a  bond  is  upon  condition  to  pay  monev  to  A.  upon  such  a  day,  and 
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he  dies  before  tbe  day  ;  it  shall  be  paid  to  his  executor  or  admiaistralor.  3 
Leo.  212. 

*ir,an  executor  makes  a  lease,  rendering  rent,  his  administrator  shall  have 
the  rent,  and  not  the  administrator,  de  bonis^  &c«     1  Ver.  94. 

If  a  bond  is  given  to  pay  a  sum  of  money,  for  owelty  of  partition,  to  the 
other  parcener  ;  the  executor  or  administrator  of  the  obligee  shall  have  it, 
and  not  the  heir.     1  Ver.  1 33. 

If  money  is  paid  to  the  remembrancer  in  the  exchequer,  who  embezzles  it, 
a  bill  lies  for  relief  by  his  successor  against  his  executor.     Ca.  Ch.  300; 

If  goods  are  devised  to  be  sold  for  the  purchase  of  lands  for  A.,  who  dies 
without  issue  before  the  purchase  made ;  the  executor  of  A.  ^all  hive 
thera.     1  Ch.  R.  204. 

If  a  term  is  vested  in  trustees  for  payment  of  1000/.  to  A.  his  eldest  son, 
and  cVery  other  child  not  married  or  provided  for ;  A.  was  then  married 
and  had  40/.  per  ann.  for  the  life  of  his  father,  but  no  other  provision, 
and  died  before  his  father  ;  the  executor  of  A.  shall  have  the  1000/.  2  Ch. 
R.  258. 

But  if  upon  an  assignment  of  a  statute  to  the  conusor  by  the  administra- 
tor de  bonis  non  of  the  conusee,  the  conusor  covenants  to  pay  the  money  to 
him,  his  executors  or  administrators,  and  the  administrator  dies,  the  money 
shall  be  decreed  to  the  executor  of  tlie  administrator,  and  not  to  a  new 
administrator  de  bonis  non,  &c.  no  debts  of  the  first  intestate  appearing  to  be 
due.     2  Vent.  362. 

So,  if  a  man  is  bound  to  pay  mpney  to  such  person  as  A.  by  will  shall 
nominate,  who  does  nominate,  but  makes  B.  his  executor  ;  B.  shall  not 
have  the  money  ;  for  it  ought  to  be  an  assignee  in  fact  that  shall  take.  R» 
Hob.  9* 

(3  G  2.)  What  things  he  is  compellable  to  do  in  equity. 

An  executor  is  compellable  in  chancery  to  pay  legacies.  Vide  post, 
(3  Y  3.)  P.  W.  675. 

[And  if  an  executor  promised  his  testator  to  pay  certain  legacies,  and  for 
that  reason  they  were  not  inserted  in  tlie  will,  he  shall  be  compelled  to  pay 
them  out  of  assets.     Ambler.} 

[If  A.  puts  his  will  in  his  nephew  B.'s  hands,  his  executor  and  residuary 
legatee,  with  intention  to  reconsider  it,  which  he  does  before  a  witness  ;  his 
nephew  C.  reminds  him  of  100/.  he  intends  to  leave  him  :  A.  allows  it,  de- 
sires B.  to  pay  it,  who  promises  it,  and  offers  his  bond  or  note  for  it,  and 
again  after  A.'s  death  promises  to  pay  it  ;  B.  shall  be  decreed  to  pay  it,  not 
personally,  but  out  of  assets,  and  a  debt  due  from  ["^J  A.  to  C.  shall  be  de- 
ducted, being  deemed  satisfied  by  implication.     1  Ves.  123.     1  Wils.  227*} 

[If  an  executor  pays  all  legacies  but  one,  and  never  exhibits  an  inventory, 
his  representative,  admitting  assets  of  him,  shall  pay  that  legacy.  2  Ves. 
193.] 

If  he  is  guilty  of  a  devastavit^  his  executor  or  administrator  shall  be  liable 
(if  he  has  assets)  to  the  debts  of  the  first  testator,  to  the  quantum  of  the  goods 
wasted.     Ca.  Ch.  257. 

If  any  one  administers  without  authority,  the  executor  shall  be  com- 
pelled to  allow  all  payments  to  which  he  himself  would  have  been  liable^ 
R.Ca.  Ch.  33. 

A  fortiori  such  payments  shall  be  allowed  to  an  executor  dc  son  tort. 
Ibic!.' 
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If  mon^T  19  to  remain  in  the  hands  of  an  executor  till  payment  to  infants 
when  ol  full  age  :  chancery  will  compel  him  to  give 'security  for  it.  ' 

And  to  pay  interest.     2  Ga.  Ch.  1 52.     Vide  post,  (3  S  4,  5.) 
{  Or  to  bring  the  money  into  court.     Lupton  v,  Lupton,  2  Johns.  C!h< 
Rep.  614. 

Under  what  circumstances  an  executor'  shall  be  charged  with  interest,  on 
undisposed  balances.  Stock's  Ex'x.  v.  Stock's  Ex'r.  1  Des.  191.  and  ibid< 
193.  mna/tf.  Darrel  tj.  Eden,  3  Des.  241.  Lenoir  u.  Winn,  4  Des.  ^5* 
Benson  v.  Bruce,  4  Des.  463.  Walkef  v.  Bynum,  4  Des.  655.  Jenkins  V4 
Pickling,  4  De».  369.  } 

[If  a  term  for  years  and  personal  estate  is  dcfTised  to  A.  an  infant,  and  \t 
he  dies,  and  his  mother  has  no  children,  to  B.,  and  A.  dies;  though  the 
mother  is  living,  and  may  have  a  child,  yet  the  court  will  direct  an  account 
and  discovery  of  the  estate,  to  secure  it  to  B.  in  case  the  contingency  hap-* 
pens.     3  P.  W.  300.] 

i^Ifone  chaiijes  the  residue  of  his  personal  estate  with  dn  annuity  to  hi!^ 
e,  payable  quarterly,  the  court  will  order  the  exedutor  to  bring  securities 
before  the  master,  to  be  set  apdrt  to  answer  it,  though  usually  when  the  will 
does  not  require  security,  neither  does  the  court.     3  P.  W.  334. J 

QTbe  court  will  not  take  the  assets  out  of  the  hands  of  an  eji^ni6f  Sfj  ap- 
pointing a  receiver,  because  the  executor  is  poor,  if  no  appearante  of  fraud* 
2  Atk.  1 26.] 

[But  if  the  executrix  is  a  feme-covert,  wh^ee  husband  was  in  Cngland  at 
the  making  of  the  will,  but  at  testator's  death  in  the  West  Indies,  and  in  bad 
circumstances,  the  court  will  appoint  a  receiver.     2  Atk.  213.] 

[If  there  has  been  a  verdict  at  common  law  against  a  will,  on  account  of 
the  testator's  insanity,  and  the  executor  insists,  that  such  verdict  affeetros 
the  real  estate  only,  he  may  still  support  the  will  in  the  ecclesiastical  coiir^ 
and  gather  testator's  assets  ;  this  court  will  order  the  executor  to  pay  in 
what  he  has  received  to  the  bank,  to  the  account  of  the  accomptant^eneraf^ 
and  will  appoint  a  receiver  to  pay  into  the  bank  with  accomptant-generaFs 
privity,  whilst  the  validity  of  the  will  is  contesting  in  the  commons.  2  Atit« 
3?8.] 

[If  A.  is  entitled  by  covenant  of  B.  td  21000/.  after  the  death  of  B/s  widow 
and  executrix^  who  has  an  interest  for  life  in  the  fund  oat  of  which  it  is  td 
come,  she  shall  be  obliged  to  set  apart  the  fund  in  her  lifetime.  1  Yes.  382.1 

[On  a  bill  by  heir  at  law  to  contravert  a  will  of  real  estate,  the  court  will 
not  appoint  a  receiver,  because  there  is  a  dispute  in  the  ecclesiastical  court 
concerning  the  probate.     1  Ves.  324.] 

[So,  if  he  receives  money  put  out  upon  mortgage,  he  shall  be  compelled  to 
place  it  out  at  interest.     2  (Ja.  Cli.  21.] 

So,  if  he  compels  payment,  and  places  the  money  out  at  interest,  he  shall 
account  for  the  interest,  though  he  takes  the  security  at  his  peril.  R.  cont. 
2  Ca.  Ch.  21.     R.  ace.  2  Ca.  Ch.  162.    - 

[*]Otherwisc,  where  he  is  compelled  to  receive  it.     3Ca.  Ch.  21. 

[If  an  executor  admits  assets,  the  decree  shall  be  personal  against  him  j 
if  the  fund  has  been  out  at  interest,  for  interest  also  ;  and  if  he  has  n>isbe« 
haved  (as  if  he  has  obtained  a  release  without  a  consideration),  for  costs 

also.     2  Vce.  83.] 

[Unless  he  makes  a  case  to  the  contrary  ;  as,  that  a  banker,  in  whos^ 

hands  the  money  was,  broke.     2  Ves.  83.] 

So,  if  a  terre-tenant  suffers  a  rent-charge  to  be  in  arrear,  his  executor 
shall  be  compelled  to  the  payment  of  the  arrears  if  be  has  assets  :  for  though 
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the  person  of  the  testator  was  not  liable  for  a  rent,  which  was  recoveraftle 
only  by  distress,  yet  his  personal  estate  was  augmented  by  the  non-payment. 

R  Ch   121 

*If  aii  executor  is  indebted  to  the  testator,  though  the  debt  is  released,  by 
law,  equity  will  enforce  payment  by  the  executor,  for  the  discharge  of  debts-. 

So,  it  will  enforce  payment  to  the  residaary  legatee.     R.  Ca.  Ch.  292. 

So,  it  will  enforte  payment  of  debts  on  simple  contract,  if  the  executor 
bas  asseto,  though  the  executor  is  not  liable  by  common  law.     R.  Mo.  556. 

f  If  A.  gives  bond  to  B.  for  payment  of  money  at  her  death  m  nature  of  a 
legatory  ditposition,  and  dies,  and  B-  obtains  judgment  against  A.'s  executor 
C,  who  pleaded  non  at  factum  ;  C.  ehall  pay  principal  and  mterest,  whether 
he  bad  assets  or  not,  as  if  be  had  confessed  judgment,  or  let  it  go  by  default. 

£A  Voluntary  bond  shall  be  postponed  in  equity  to  simple  contract  debts. 

[If  a  bond  is  claimed  in  consideration  of  nooney  lent,  and  the  obligee  fails 
in  proving  the  consideration,  he  shall  not  afterwards  set  it  up  as  a  volonUry 

bond.     Ibid.} 

[An  executor  is  not  compellable  in  equity  nor  law  to  take  advantage  ot 
the  statute  of  limitaf ions  against  an  otherwise  just  demand.     1  Atk.  524.] 

[If  there  has  been  no  demand  for  the  arrears  of  an  annuity  left  by  will  for 
twenty-two  years  after  the  annuitant's  death,  the  court  will  not  compel  the 
executor  to  pay  them ;  the  statute  of  limitations  holds  as  to  au  annuity, 
though  not  as  to  a  l^acy.     2  Atk.  7K] 

£lf  a  creditor  brings  bill,  obtains  a  final  decree,  master's  report  confirmed, 
and  then  another  creditor  does  the  dame,  the  executor  ought  to  have  paid 
first  him  who  used  the  first  diligence,  as  at  law  the  creditor  who  obtains  the 
6rst  judgment  shall  be  preferred ;  but  as  to  legacies  it  is  otherwise,  for  tbey 
shall  be  paid  pari  passu  ;  for  there  is  no  priority  in  them.     3  Atk.  20^.] 

[Payment  of  iaterest  on  a  l^;acy,  from  time  to  time,  dial!  be  evidence  of 
as&^s  ;  thus,  if  a  man  leaves  500/.  the  interest  to  be  paid  to  five  persons  few 
twenty-one  years,  if  they  so  long  live,  and  then  to  a  charity,  and  the  execu- 
tors pay  the  interert,  and  the  husband  of  one  of  them  pays  her  proportion  of 
it  after  her  death,  and  they  exhibit  no  inventory,  the  husband  and  the  other 
executor  shall  pay  the  500/.     1  Ves.  75.] 

So,  if  an  executor  joins  in  the  probate  of  a  will,  and  afterwards  the  other 
ei^ecutoF  only  acts  ;  he  shall  be  aided  in  equity  against  a  sentence  in  the 
ecclesiastical  court,  which  charges  both  for  the  payment  of  a  legacy.  Semb* 
Ca.  Ch.  200. 

[*jBut  a  joint  executor  and  residuary  legatee  shall  make  good  a  legacy 
out  of  his  moiety  of  the  surplus,  though  he  had  left  the  money  in  the  hands 
of  the  other  executor  and  residuary  legatee,  from  whom  the  legatee  had  re- 
ceived interest  before  his  bankruptcy,  and  a  dividend  out  of  his  estate  after- 
wards.    Ld.  Raym.  1 320.] 

[An  executor  who  is  a  bond-creditor  is  not  obliged  to  dischai^c  his  bond 
piecemeal  as  assets  come  in,  and  he  may  dischai^e  all  other  demands  om 
testator  before  his  own  ;  therefore  he  shall  be  allowed  interest  till  it  appears 
he  had  sufiicient  in  his  hands  to  discharge  his  bond  entirely,  over  and  above 
all  other  demands.     2  Atk.  409. 

[If  executors  have  obtained  probate  of  wHl,  by  consent  of  the  next  of  kin 
by  imposing  on  him,  and  the  will  is  found  foiled  by  verdict,  this  court  will 
order  the  executoi^s  to  stand  as  trustees  for  bim.^    1  Ves,  284*7 
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•  [But  if  there  appe&rs  a  prior  will,  the  court  will  order  the  executor  to 
consent  to  a  revocation  of  the  probate,  that  then  the  other  may  be  propound- 
ed, and  if  that  is  not  done,  they  shall  consent  to  administration  being  grant- 
ed to  next  of  kin.     Ibid.]  ■ 

[And  in  the  meantime  will  order  an  account  of  the  personal  estate,  and 
that  it  be  paid  into  the  bank  for  the  benefit  of  those  entitled.     lb.] 

[If  A.  settles  a  plantation  in  America  to  trustees,  to  the  use  of  two  mu- 
lattos, his  natural  children,  their  heirs,  &c.  they  paying  to  another  mulattp 
500/.  with  a  clause  obliging  himself,  his  heirs,  executors,  &c.  to  warrant  said 
plantation,  and  the  stock  thereon ;  and  afterwards  ejectment  is  brought 
against  him  for  the  plantation,  which  he  defends,  but  is  eticted,  and  then 
brings  ejectment  in  his  own  name,  but  compromises,  and  conveys  for  lOOOlp 
which  he  receives,  and  continues  to  manage  the  whole  as  his  own  ;  and  after 
his  death  bill  is  brought  against  his  executor  for  satisfaction  of  assets,  not 
following  the  subject  itself,  plaintiff  shall  have  satisfaction  for  the  value  of 
the  plantation  as  it  stood  at  the  timeof  sale,  and  the  stock  as  it  stood  at  the 
death  of  A.  according  to  the  value  at  the  time  of  eviction,  and  English  in- 
terest on  it  from  his  death.     1  Ves.  511.] 

{  Executors,  administrators,  and  trustees,  acting  witfi  good  faith,  are  not 
resjposible  for  losses.     Thompson  v.  Brown,  4  Johns.  Ch.  Rep.  619^ 

But  if  an  executor,  abuses  the  trust  confided  to  him,  a  court  of  chancery 
will  restrain  him  from  further  proceedings,  and  compel  him  to  restore  the 
funds  in  his  hands.     Elmendori  v.  Lansing,  4  Johns.  Ch.  Rep.  5^^.' 

Executors  of  an  executor,  are  liable  to  account  for  the  value  of  estate 
sold  without  authority,  and  for  bad  debts.  Smith  v.  Smith's  Ex'rs.  I  Des. 
304.  Vide  Evans  r.  Evans'  Ex'rs.  1  Des.  515.  Drayton's  Ex'rs.  v.  Drayton, 
I  Des.  567.   Stukes  p.  Collins,  4  Des.  207. 

Executors  are  liable  for  gross  negligence  in  the  collection  of  the  testator's 
debts.     Darrel  v.  Eden,  3  Des.  ^Ab.  ^ 

If  they  pay  debts  out  of  their  legal  order,  they  are  liable  to  creditors,  on  a 
deficiency  of  assets.     Lenoir  r.  Winn,   4  Des.  65. 

They  arc  not  liable  for  each  others  acts  unless  there  be  collusion  or 
gross  negligence.     Ibid.  Knox  v.  Picket,  4  Des.  92.  \ 

(3  G  3.)  How  he  shall  pay  legacies. — ^When  a  legatee  shall  re- 

fundf,  and  when  not. 

An  executor  need  not  pay  a  legatee,  without  security  to  refund,  if  the 
assets  fail.     Ca.  Ch.  1 37.  257. 

And  be  shall  refund  to  creditors,  and  also  to  other  legatees  ;  for  if  th^ 
assets  fail,  the  legacies  shall  be  paid  in  proportion.  3  Vent,  359*  360.  1 
Ver.  94.     I  Ch.  R.  134.     2  Ver.  205.     2  Ch.  R.  137. 

And  if  the  spiritual  court  decrees  payment,  without  security  for  refunding, 
a  prohibition  shall  go.     2  Vent.  358.     Ca*  Ch.  258.     1  Ver.  93. 

So^  if  by  a  decree  of  chancery  a  legatee  is  paid,  and  afterwards  debts  arc 
discovered,  he  shall  be  compelled  to  refund.  2  Vent.  358.  R#  Ca.  Ch# 
1 36.     2  Ver.  205.     Vide  2  Ch.  R.  137. 

So,  if  the  executor  of  an  executor,  who  has  made  a  devastavit^  pays  a 
legacy  of  his  testator,  and  then,  upon  an  account,  the  first  executor  appeani 
to  have  wasted  the  goods  of  the  first  testator ;  the  legatee  uhall  be  compel- 
led to  refund  to  a  creditor  of  the  first  testator,  upon  a  [*]bill  against  the  exe- 
cutor  of  the  executor  (who  wj^s  insolvent)  and  the  legatee,   R.  2  Vent.  360. 

1   Vor.  162.  r*^«/vT 
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Othenrice  if  the  bill  was  brought  by  the  creditor  and  the  executor  of  th^ 
executor  against  the  legatee ;  for  the  executor  shall  not  reverse  his  own  asr 
sent.     R.  3  Ve«^t.  360. 

But  if  an  executor  assents  to  a  legacy,  without  requiring  security  to  re-^ 
fund,  if  debts  are  afterwards  discovered,  and  the  assets  fail,  he  shall  not  com- 
pel the  legatee  to  refund.  R.  1  Ver.  94,  453.  460.  2  Vent,  358.  360.  R^ 
cont.  Ca.  Gh.  136.  257. 

So,  if  he  pays  a  debt  due  by  simple  contract,  before  a  debt  by  specialty ; 
the  cre4itor  shall  not  be  compelled  to  refund.     2  Vent.  360. 

bo,  It  an  executor  assents  to  a  devise  of  a  term  for  years,  and  the  devisee 
sells  it  bona  fide;  the  creditors  cannot  compel  the  vendee  to  refund.  R. 
Ca,r:h,357. 

So,  if  an  exj^cqtor  pays  a  legacy,  and  afterwards  assets  fall  short  for  (he 
pther  legatees  ;  the  first  legatee  shall  not  be  compelled  to  refund.  Sei^b. 
Ca.  Ch.  1 36.     2  Ver.  205. 

{  But  yi4e  Lupton  p.  I^upton,  2  Johns.  Ch.  Rep,  614.  contra.'} 

But  if  the  deficiency  of  assets  be  occasioned  by  the  waste  of  the  executor, 
the  legate^  who  has  been  paid,  may  retain  his  advantage,  as  against  his  pot 
legatee,  but  not  as  against  creditors.     Lupton  v.  Luptoq,  ubi  supra.  \ 

[If  an  executor  pays  a  le|[acy  voluntarily,  he  is  presumed  to  have  sufficient 
to  B^y  all,  and  shall  not  oblige  the  legatee  to  refund;  but  if  executor 
Droves  insolvent,  the  other  legatees  may  compel  the  one  paid  to  refund.     2 

[Residuary  legatee  paid  by  executor  without  fraud,  shall  not  be  obliged 
to  refund  the  legatees  who  were  to  be  paid  at  a  future  time.     2  Ves.  596, 

A  specific  legacy  oir  sum,  actually  paid,  shalllw  refunded  as  well  as  anoth- 
er,    Ca.  Cb.  257, 

So,  if  a  devise  is  that  the  executor  do  assign  land  of  100/.  value  to  A., 
^nd  gives  legacies  out  of  lands  sold  to  others ;  and  land  of  above  100/.  value 
IS  assigned  to  A.,  by  reason  of  which  the  assets  fall  short  for  the  other  lega- 
tees 5  A.  must  refund.     R.  2  Ca.  Ch.  25. 

When  legatees  abate,  vide  post,  (3  Y  Ig,  \%) 

[If  testator  leaves  large  sums  in  legacies,  and  directs  his  corpse  to  b^ 
ftuned  at  a  distance,  the  couirt  will  not  adhere  to  the  law  rule  of  alIowin<' 
put  1 0/.  for  funeral  chaiiges.     3  Atk.  11.9.]  ** 

(3  G  4.)  What  is  an  assent  to  a  legacy,  vide  Administration, 

(C  5,  &c.) 

Neither  reakJaarynor  specific  legatees  have  any  interest  without  the  assent 
^1     ej^cutor  5  till  then  he  has  the  interest  in  him,  and  not  a  bare  authority 

«i^/^*  term  w  devised  to  A.  for  Kfe,  remainder  to  B.,  and  the  expcutor  as- 
«ente  to  the  deviae  to  A.,  it  is  an  assent  to  tlie  dovise  over.     3  P.  W.  1 1.1 

firLirt^f "  u  ^T^l  ^  ^*"'^  *°  *™«^  '■"*'• "  '««atee,  this  shall  be  9  suf- 
^cient  assent.     R.  2  Vpnt.  358.     1  Ver.  94.  453.1 

t  yei"94?''"*'"'  '■^^"'^'  to  assent,  he  sliall  lie  campellpd  thereto  in  cquitv. 

(3  G  5.)  When  he  shall  take  as  a  legatee. 
If  an  executor  is  residuary  legatee,  and  dies  before  election  made  to  takr 

Sourfwm'ltwH^  T^-^  shall  be  distributed  as  his  o>yn  estate  5  fortir 
JJOurt  lyiH  mak<j  tjie  election  for  him.     R.  Ca.  Ch.  310,  '  " 
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[»]But  if  a  man  devises  his  personal  estate  to  his  wife,  and  makes  her  ex- 
ecutrix, she  shall  take  as  executrix.     R.  2  Ver,  302.  309. 
Vide  post,  (3  G  7.) 

(3  G  6.)  What  payment  will  be  safe. — By  direction  of  the 

court. 

The  most  safe  way  for  payment  of  legacies  by  an  executor,  is  to  take  the 
direction  of  the  court  of  chancery. 

If  an  executor  pays  a  legacy  without  the  direction  of  the  court,  and  after- 
wards assets  are  evicted  ;  he  shall  not  be  relieved  against  the  legatee,  nor 
compel  him  to  refund.     R.  2  Ca.  Ch.  9.     Vide  ante,  (3  G  1 .) 

So,  if  assets  afterwards  fail  to  answer  aH  the  other  legacies  fully,  he  shall 
answer  out  of  his  own  money,  so  much  as  the  first  legatee  is  paid  be>x>nd  his 
proportion.     R.  2Ca.  Ch.  132. 

Though  that  legatee  was  to  be  paid  in  the  first  place.  Semb.  2  Ca.  Ch. 
132, 

So,  an  executor  may  exhibit  a  bill  against  all  the  creditors,  to  settle  their 
debts,  and  which  of  them  are  to  be  preferred*    R.  upon  Demurrer,  2  Ver.  37. 

Bat  payment  to  the  father  of  an  infant,  where  the  legacy  is  not  of  value 
to  support  the  charge  of  a  decree,  shall  be  good,  though  the  father  after- 
wards fails.     Ca.  Ch.  245. 

Jl fortiori^  if  he  takes  security  from  the  father  to  pay  the  infant.     Id. 

Otherwise,  if  he  takes  sectirity  for  his  indemnity  ;  for  then  he  pays  at  his' 
peril.     Ibid. 

}  Vide  Genet  r.  Tallmadge,  1  Johns.  Ch.  Rep.  3.  Morrell  r.  Dickey,  I 
Johns.  Ch.  Rep.  153.  | 

[If  an  executor  pays  a  considerable  legacy  (as' 100/.)  into  the  hand's  of  aH 
infant,  he  shall  not  be  allowed  it ;  if  it  is  a  very  small  one,  he  may.  2  Atk. 
81.] 

^,  payment  of  a  legacy,  where  bach  legatee  ought  to  be  paid  out  of  & 
proper  fund,  is  good  ;  though  the  fund  of  others  afterwards  fails  ;  for  each 
shall  sustain  the  loss  which  happens  to  his  particular  fund.     2  Ca.  Ch.  132. 

(3  6  7.)  When  he  shall  be  a  residuary  legatee. 

rf  a  man  makes  his  executor,  and  says  nothing  as  to  the  residue  of  his 
personal  estate  ;  it  goes  to  his  executor.  R*  2  Ver.  104.  R.  Eq.  Ca.  28^ 
Admitted  1  P,  W.  554. 

So,  if  a  man  gives  a  legacy  to  his  executor,  without  mention  that  another 
■hall  have  the  residue  ;  his  executor  shall  have  it.  R.  2  Ver.  677,  8.  R.  2 
Ver.  737.— Cent.  2  Ver.  361.  425.     R.  Eq.  Ca.  12.     Cent.  Pr.  Ch.  170. 

fTfae  bequest  of  a  legacy  to  an  executor  will  generally  exclude  him  from 
taking  the  residue,  whether  the  legacy  be  given  him  expressly  for  care  and 
trouble.     3  Atk.  228.] 

rOr  not.     Ibid.] 

L  And  whether  it  b^  pecuniary.     3  Atk.  229.2 

f  Or  specific] 

fNotwitbstanding  introductory  words  in  the  will,  expressing  an  inteutiou 
ia  the  testator  to  dispose  of  his  whole  estate.     R.  3  Atk.  226.] 

[Provided  such  legacy  will  certainly  become  payable.     Semb.  3  Atk. 

228.3 

C*3And  is  not  by  way  of  particular  interest  or  usufructuary  estate  out  of « 
•leCTK'y  JPven  to  another.     Vide  3  Atk.  229.  232.] 
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[Or  on  account  of  some  trust  tbe  executor  is  to  perform  as  a  fund  for  such 
performance.     Vide  3  Atk.  232.] 

[Or  bj  way  of  exception  out  of  the  mass  of  the  personal  estate.     Vide  3 

Atk.  232.] 

[Or  out  of  a  particular  legacy.     Vide  3  Atk.  232.  229.] 
[But  where  particular  kinds  of  personal  property  are  given  to  the  execu- 
tors, the  exception  of  any  peculiar  articles  of  any  of  those  kinds  will  not 
prevent  the  legacy  from  excluding  the  executor  from  the  residue.     R.  3 

Atk.  226.] 

[Thus  where  a  man  gave  his  executor  all  his  household  goods  and  furni- 
ture, except  three  pictures,  and  all  his  plate,  linen,  watches,  jewels,  and 
clothes,  the  gift  was  held  to  exclude  him  from  the  residue,  notwithstanding 
the  will  contained  in  the  outset  strong  words  to  shew  the  testator  meant  to 
dispose  of  his  whole  estate.     3  Atk.  226.  P.  C] 

[So,  where  a  man  gave  his  executor,  ^'  all  my  personal  estate,  to  wit,  &c«^^ 
specifyingparticular  kinds  of  personalty  only,  the  court  held  tlie  executor 
could  not  take  the  residue.     3  Atk.  230.] 

[But  the  gift  of  an  annuity  payable  on  certain  days  of  payment,  will  not 
exclude  an  executor  from  taking  the  residue,  if  no  part  of  such  annuity  be- 
comes payable  immediately  upon  the  testator's  death,  because  he  may  die 
before  any  payinent  becomes  due.     3  Atk.  228.  Dub.] 

[And  where  a  man  excepted  ten  books,  such  as  his  executor  should 
choosa,  out  of  the  bequest  of  his  library;  the  exception  was  held  not  to  ex- 
clude the  executor  from  taking  the  residue,  because  it  did  not  vest  the  books 
which  were  excepted  in  him,  but  made  them  fall  into  the  surplus.  Pr.  Ou 
231.  cit.  Atk.  229.] 

[If  testator  makes  his  wife  sole  heiress  and  executrix  of  all  his  real  and 
personal  estate,  to  sell  and  dispose  thereof  at  her  pleasure,  and  to  pay  his 
debts  and  legacies,  and  gives  his  heir  at  law  5/«  the  wife  has  the  residue  to 
her  own  use,  and  there  is  no  resulting  trust  to  the  heir.  3  P.  W,  193«  C. 
J.  T.  268.] 

[If  A.  gives  legacies  to  her  children,  and  then  directs  1000/*  of  her  part- 
nership stock  to  be  strictly  settled  on  her  son,  and  gives  the  residue  of  part- 
nership stock  to  trustees,  for  the  separate  use  of  B.  a  feme  covert,  and  niakes 
her  executrix,  but  makes  no  disposition  of  the  surplus,  B.,  shall  have  it.  2 
Atk.  45.] 

[Though  executors  liave  legacies,  one  200/.  the  other  100/.  ;  yet  if  it  is 
proved  that  testator  always  declared  that  he  would  not  leave  any  thing  to 
next  of  kin,  the  executors  shall  have  the  residue.     2  Atk.  68.] 

[A  legacy  to  an  executor  for  mourning  for  hittiself,  wife,  and  children, 
does  not  exclude  him  from  the  residue,  especially  if  there  are  two.  2  Atka 
220.] 

[h  A.  by  will  gives  B.  and  C.  infants,  particular  specific  legacies  hj 
name,  and  makes  them  joint  and  sole  executors,  they  shall  have  the  surplus  ; 
for  the  specific  legacies  might  be  intended  for  an  inequality  of  division  anioi^ 
them,  and  also  to  give  each  a  distinct  interest,  not  liable  to  survivorship. 
2  Ves.  27.      1  Wils.  285.] 

[If  a  man  makes  his  wife  and  A.  executors,  gives  his  wife  specific  legacies^ 
and  makes  her  residuary  legatee,  and  to  A.'s  wife  gives  a  real  [*]estate  iu  fee 


and  testator's  wife  dies  in  his  lifetime,  the  residue  goes  to  A.  surviving 
executor.     2  Ves.  166.] 
[Wife  executrix,  though  testator  devises  to  her  money  and  land,  ret  oo 
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parol  proof  of  his  great  aflfectioa  to  her,  and  his  intention,  may  have  the  res- 
idue.    1  WiJa.  313.] 

Though  be  devises  a  legacy  to  his  executor  after  all  other  legacies.  R. 
2  Ga.  Ch.  1 87. 

Thou^  the  executor  is  his  wife  or  other  relation.     2  Ver.  649.  678. 

[If  a  husband  is  left  sole  executor,  he  is  entitled  to  the  surplus*  1  Atk.  467.] 

But  a  legacy  given  to  the  executor  for  his  care  or  trouble,  excludes  the 
executor,  unless  he  be  expressly  iiame<i  residuary  legatee,  from  the  residue 
of  the  personal  estate  after  debts  and  other  legacies  paid  ;  for  in  such  case 
the  residue  shall  be  distributed  according  to  the  st.  22  &  23  Car.  2.  for  the 
dtetribution  of  intestates  estates.  R.  1  Ver*  473.^  R.  2  Ver.  674.  Adm. 
2  Ver.  677.  2  Ver.  737.  R.  Eq.  Ca.  10.  R.  I  P.  W.  9.  550.  Eq.  Ca. 
209.  [2  Ves.  jun.  473.] 

{If  testator  gives  Us  executor  5/«  for  hts  trouble,  the  surplus  sbaU  be  dis- 
tributed.    Str.  568.] 

[li  testator  gives  executor  a  legacy  for  his  trouble,  and  also  an  express 
legacy  to  the  next  of  kin,  yet  the  surplus  shall  go  according  to  the  statute  of 
distributions.     3  P.  W.  40.] 

{Where  executors  are  made  trustees,  they  can  take  nothing  for  their  own 
b^efit,  unless  particularly  given  them ;  and  having  no  ownership,  cannot 
alter  the  interest  of  the  cestuique  trusts.     2  Atk.  642.] 

[If  a  man  gives  an  annuity  to  his  executor,  the  first  payment  to  be  made 
the  first  quarter-day  after  testator^s  death,  whether  that  will  exclude  him 
from  the  surplus  ?     3  Atk.  226.] 

[But  if  he  gives  him  an  annuity,  and  then  all  bis  household  goods  and  fur^ 
niture,  (three  pictures  excepted),  and  all  hid  plate,  linen^  Mfatches,  jewels, 
and  clothes  whatsoever,  this  excludes  him  from  -the  residue.     3  Atk.  226.] 

[Where  a  necessary  impUeatioQ  or  violent  presumption  appears,  that  testa- 
tor by  naming  executor  meant  only  to  give  the  office  of  executor,  and  not 
the  beneficial  interest  or  property,  he  shall  be  considered  as  a  trustee,  and  a 
resulting  trust  for  the  nextof  kin  to  the  testator.     2  Ves.  91.] 

[So,  if  A.  makes  B.  and  C.  his  executors  and  as  to  his  personal  estate,  &c* 
giTea  B*  a  mortgage  on  B.'8  estate,  to  be  divided  among  his  children,  and 
gives  C.  a  bond  due  from  B.,  and  then  gives  the  residue  to  ,  the  next  of 
kin  shall  have  it.     2  Ves.  91.] 

{If  a  man  gives  1  $•  a-piece  to  his  brother  and  sister,  and  50/.  a-piece  to 
his  executors  ;^is  devise  of  U.  shall  not  prevent  their  having  the  residue 
as  next  of  kin.     2  Ves.  162.] 

So,  if  a  man  devises  the  rest  of  his  goods  and  chattels  to  his  executor,  and 
gives  him  100/.  for  his  care,  and  then  says,  the  rest  of  my  personal  estate  to 
A.,  A.  shall  be  the  residuary  legatee  of  thc^goods,  as  well  as  of  the  other 
personal  estate.     R.  1  Ver.  30. 

So,  if  the  executor  submits  to  account  for  thQ  residue  having  bis  legacy, 
thoagb  it  was  by  surprise.     1  P.  W.  298.  300. 

[*]if  a  man  devises  800/.  to  bis  executor  upon  trust  to  pay  several  annui- 
ties, the  residue  of  his  personal  estate  to  A..;  the  surplus  of  the  800/.  after 
the  annuities  satisfied  shall  go  to  A.     1  Ver.  425,  426. 

If  a  man  devises  20/.  to  his  executor,  and  desires  him  to  take  the  trouble 
of  his  will,  and  gives  all  that  he  has  in  legacies,  but  afterwards  acquires  a 
ktrgcr  personal  estate ;  the  surplus  shall  be  in  trust  for  the  legatees  in  pro- 
portion.    R.  2  Ver.  149. 

If  a  man  devises  his  plate  to  his  wife  for  life,  and  aft^^wards  to  his  son, 
and  makes  his  wife  executrix,  but  says  nothing  of  the  residue ;  it  shall  be  dis- 
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tributed.     R.  2  Ver.  650.     R.  2  Ver.  674.  R.  cont  2  Ven  677.     Vide 
infra. 

rif  testator  after  several  legacies  devises  the  residue  to  bis  -wife  for  life, 
and  she  devises  to  A.,  the  residue  of  the  husband's  personal  estate  shall  be 
distributed.     Bunb.  1 1 2.] 

So,  an  absolute  legacy,  if  it  lapses  by  the  death  of  the  legatee,  shall  not 
go  to  the  residuary  legatee,  but  shall  be  distributed.     2  Ver.  395. 

Or,  it  goes  to  the  executor,  whero^  the  benefit  of  the  vhble  was  given  to 
him  for  bis  life. 

[If  a  man  by  a  French  will  institutes  for  bis  universal  heiresses  his  sister 
A.  for  one-third,  his  sister  B.  for  one-^ftird,  and  as  to  the^ther  third,  the 
profits  to  A.  for  life,  and  then  to  the-cbildren  of  his  brother  C,  and  makes 
D.  executor ;  A.  dies  in  testator's  life,  her  third  does  not  go  to  the  executor, 
but  shall  be  divided  in  thirds  between  B.  and  F.  testators  sisters,  and  the 
son  of  C.     3  Atk.  299.] 

If  a  man  gives  a  legacy  to  A.  and  another  to  his  executor,  and  dies  before 
he  devises  over ;  the  residue  of  the  personal  estate  shall  be  distributed.  R< 
Eq.  Ca.  184. 

[if  A.  devises  her  worldly  substance  to  B.  to  be  paid  at  twenty-one  or 
marriage,  if  she  marries  with  consent,  or  if  she  dies  before,  then  to  ■  ■ ,  and 
makes  C.  executor  heartily  requesting  him  to  be  so  kind  as  ia  take  the  execa- 
tion,  and  B.  dies  under  age  and  unmarried,  the  next  of  kin  shall  have  it.  2 
Ves.  495.] 

The  residuary  legatee  may  demand  an  account  against  tiie  executor.  2 
Ca.  Ch.  35. 

So,  against  every  one  to  whom  money  of  the  testator  is  payable.  3Ca« 
Ch.  57.     Vide  ante.  (2  A  K) 

And  the  executor  shall  account  for  all  interest  received  by*  him,  as  well  as 
the  principal,  to  the  residuary  legatee.     R.  cont.  2  Ca.  Ch.  35. 

If  an  executor  compounds  a  debt  or  nH»rtgage,  the  advantage  tends  to  tlie 
benefit  of  the  residuary  legatee,  and  not  of  himself.     R.  1  SaL  155. 

Ifa  legacy  is  giv6n  to   A.  upon  the  contingency  of  bis  returning  from 
Prance,  &c.  and  he  dies  before ;  it  will  go  to  the  residuary  legatee,  the  con- 
dition precedent,  upon  which  it  is  given,  not  being  pdrmmed.     R.  3  Ver* 
394. 

Ifa  man  devises  the  use  of  his  plate  to  bis  wife  for  life  and  makes  ber  ex- 
ecutrix ;  ihe  shall  have  the  residue.  Cont.  per  Cowper,  but  reversed  in 
the  House  of  Lords,  1  P.  W.  1 15.  2  Ver.  648.  675.  1  P.  W.  552.  Vide 
dupra. 

[If  a  man  makes  his  will  in  French,  of  all  his  estate,  and  says,  **  my 
[*Jdaugbter  M.  is  very  ill;  if  §be  dies,  I  leave  my  wife  the  revenue;  if  slie 
lives,  her  dower  only  ;  I  give  my  daughter  M.  the  residue  5"  then,  if  she  dies 
without  enfans,  gives  pecuniary  legacies,  and  concludes,  "  to  my  brother  ce 
que  se  trouvera  ;"  and  M.  survives  testator,  but  dies  of  that  illness  (a  cancer) 
without  issue ;  tnfans  signifies  children,  and  not  issue,  therefore  the  wife  has 
the  usufructuary  interest  for  life,  and  ct  que  se  trouvera  is  a  sufficient  residua- 
ry bequest  to  the  brother.     2  Ves.  162. 

(3  G  8.)  What  relief  an  executor  shall  have  in  equity. 

An  executor  shall  be  relieved  in  equity^  Vid^  Administrator,  ante,  (^ 
B  I,  2.) — Devise,  ante,  (3  A  l,&c.) 

Toa  bill  brough^^by  an  administrator,  it  may  be  pleaded,  that  the  dcceas< 
ed  made  a  will  and  the  defendant  bis  executor*     1  Ver.  397. 
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That  fhc  defendant  is  execator  by  a  nuncupative  will  made  beyond  the 
sea,  aud  no  assets  h§re,  though  the  nuncupative  will  is  not  proved  here,  Tor 
there  is  no  need  of  it,  when  made  in  a  foreign  country,  of  an  estate  there* 
R.  I  Ver.  397. 

That  the  plaintilT  is  not  administrator.     1  \tU  4t3« 

So,  if  A,  being  sued  as  executor,  pleads  nt  tmquea  executor^  and  there  is  a 
verdict  against  him,  because  some  minute  thing,  as  2d.  or  otfier  small  sum^ 
was  paid  to  him,  and  a  small  part  of  the  goods  of  the  testator  delivered  to 
him ;  he  shall  be  relieved  in  equity.     R.  2  Yer.  147^  8f 

Soj  if  a  verdict  be  against  him  upon  pUne  adrnmittravii^  upon  a  confes* 
sion  by  him,  that  he  had  a  mortgage  for  300/,  when  that  mortgage  was  of  na 
value,  there  being  two  prior  mortgages.     R.  2  Yer.  147. 

So,  if  an  executor  pay  money  pursuant  to  a  decree,  and  afterwards  ia 
charged  with  that  money  as  assets  at  law,  he  shall  be  aided  in  equity ;  tot 
the  decree  was  not  pleadable  at  law.     3  Ch.  R.  3. 

[If  an  executor  or  administrator  with  his  own  money  pays  jndgments  be- 
yond the  personal  assets,  it  shall  be  allowed  him  out  of  the  realassets,  before 
other  creditors ;  but  if  he  pays  bond-debts,  beyond  personal  assets,  he  must 
come  in  pro  rata  with  other  bond  creditors  for  satisfaction  out  of  the  real 
AsseU.     3  P.  W.  398.] 

So,  if  A.  covenants,  upon  the  sale  of  land  to  B.,  that  he  shall  enjoy  or  the 
money  paid  shall  be  refunded,  and  B.  is  afterwards  evicted  by  C/.,  and  af- 
terwards B.  makes  C.  bis  executor ;  C.  shall  be  aided  in  equi^  to  recovet 
the  money,  though  he  himself  has  the  estate  ;  for  he  has  it  en  auter  droiU 
R.  1  Yer.  284. 

If  A.  covenants  within  four  months  to  settle  1 00/.  per  ana*  or  if  he  doea 
not  do  it,  that  his  executor  shall  pay  2000/.  and  di^  within  four  months,  his 
executor  shall  have  his  election  to  settle  the  land  or  pay  the  money.  R*  % 
P.  W.617. 

Qlf  A.  dies  intestate,  and  his  wife  possesses  herself  of  all  his  personal  es- 
tate, and  the  son  acquiesces  for  many  years,  and  accepts  a  legacy  under  the 
mother^s  will,  he  shall  not  afterwards  bring  a  bill  against  her  executor  for  an 
account  of  the  father's  personal  estate.     1  Atk.  467.] 

[If  one  executor  is  indebted  to  the  testator  on  mortgage,  the  co-6xecuton 
cannot  bring  a  bill  to  foreclose,  but  for  sale  of  the  estate.     2  Atk.  56.3 

[If  an  executor  for  the  benefit  of  testator's  estate,  invests  money  in  the 
funds,  or  transfers  from  one  stock  to  another,  he  is  not  guilty  of  a  devastavit  / 
this  is  not  a  conversion  or  appropriation,  and  you  may  [*]still  follow  the  mo* 
ney  as  if  it  continued  in  its  first  plight.     2  Atk.  159.] 

[If  a  will  is  controverted  in  the  commons,  and  both  the  next  of  kin,  and 
the  executor  bring  bills,  and  there  is  an  order  for  a  receiver,  in  pursuance 
of  which  the  executor  has  paid  in  notes,  and  the  next  of  kin  has  possessed 
himself  forcibly  of  houses ;  he  shall  deliver  up  the  possession  to  the  receiv- 
er, on  the  executor's  staying  proceedings  on  an  indictment  for  the  forcible 
entry.     2  Atk.  285.] 

[If  an  executor,  administrator,  or  trustee,  decreed  to  account  for  assets, 
delivers  goods  io  his  solicitor,  who  is  robbed;  such  executor,  &c.  shall  not 
be  charged,  for  he  was  only  to  keep  them  as  his  own.     2  Yes.  240.] 

(3  G  9.)  What  not. 

But  if  an  executor  or  administrator  pays  debts  on  specialties  to  the  value 
of  the  assets,  before  notice  of  a  decree ;  he  shall  pay  the  whole  due  by  the 
decree,  and  shall  not  be  aided  in  equity.     2  Yer.  37.  r— .^i 

So%.  II.  77  [•ese] 
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^K  an  executor  paj  pimple  contract  debts  preferable  to  a  bond  with  no- 
tice, he  shall  pay  costs  "c^e  bonis  propriis  in  equity  as  at  law.     1  Atk*  468.1 

If  be  proves  the  will  in  the  spiritual  court,  and  a  legacy  is  interlined  and 
foiled,  be  shall  not  be  aided  in  equity ;  for  it  might  have  been  reserved  in 
the  ecclesiastical  court,  which  has  the  probate  of  wills,  quoad  the  personal 
•estate.     P.  W.  388. 

(3  ft)  EXCHANGE. 

If  a  man  encloses  glebe  amongst  other  lands  improved  out  of  a  waste,  and 
allots  other  land  to  the  parson,  as  good  in  quantity  and  quality,  and  it  b  so 
found  upon  a  coromissioB  ;  it  shall  be  established  by  a  decree.     1  Ch.  R.  4K 

(3 1)  FAIT. 

(d  1 1.)  When  sL  Aistovery  shall  be  enforced. 

Chancery  will  compel  the  discovery  of  deeds,  or  other  writing?.  Vide 
ante,  (3  B  1,2.) 

And  that  at  the  suit  of  every  one,  who  has  a  right  to  a  deed  in  the  defend* 
ant's  custody ;  as,  if  there  is  a  devise  to  a  wife  or  daughter,  &c.  the  heir  may 
pray  a  discovery  of  a  deed  of  entail,  which  defeats  the  devise.  3  Ca.  Ch.  4. 

If  a  deed  is  discovered  to  be  in  the  hands  of  A.  who  suppresses  it;  there 
shall  be  a  decree  for  enjoyment  according  to  the  deed.     2  Ver.  380. 

Though  the  defendant  denies  the  deed  to  be  in  his  custody,  if  he  has 
confessed  it  in  a  former  answer.     2  Ver.  380. 

If  the  defendant  says,  that  in  a  passion  he  burnt  the  deed,  but  it  is  proved 
that  he  produced  it,  after  the  time  alleged  for  the  burning  of  it ;  he  shall 
stand  committed  till  he  either  produces  it,  or  admits  it  to  be  to  the  eflect  in 
the  bill.     R.  2  Ver.  561. 

But  a  purchaser  for  a  valuable  consideration  without  notice,  shall  not  be 
compelled  to  discover  a  deed  for  the  impeachment  of  [*Jhis  title,  but  may 
plead  that  he  is  purchaser  without  notice.     Vide  ante,  (II.) 

Nor,  a  woman  who  has  a  Jointure,  if  the  jointure  is  not  confirmed. 

So,  there  shall  not  be  a  bill  for  the  discovery  of  a  deed  without  an  affida- 
vit that  it  is  lost;  where  the  court  has  not  jurisdiction,  without  the  deed. 
Vide  ante,  (E  1.) 

Or,  if  the  plaintiff,  besides  the  discovery,  prays  relief.     Eq.  Abr.  13. 

But  where  the  bill  is  for  a  discovery  only,  or  to  have  a  deed  produced  at  a 
trial,  an  affidavit  is  not  necessary.     Semb.  Eq.  Abr.  1 3. 

Or,  if  the  bill  is  for  the  discovery  of  a  lease,  without  which  the  plaintiff 
cannot  fix  his  damages  at  law,  though  he  prays  general  relief;  for  that  docs 
not  import  relief  in  equity,  but  shall  be  confined  to  such  relief  as  was  sought 
by  the  discovery,  to  the  intent  to  have  relief  at  law.     Eq.  Abr.  1 4. 

(31 2.)  When  a  deed  shall  be  aided  or  avoided. 

'    When  a  deed  shall  be  aided  or  avoided.     Vide  Conveyance,   ante,  (2  T 
1,  &c.— Obligation,  post,  4  D  1,  &c.) 

If  a  man,  upon  a  displeasure  at  his  son,  makes  a  greater  settlement  upon 
his  wife,  but  afterwards  cancels  the  deed  j  jet  the  wife,  if  she  fiLd.  the  deed, 
shall  have  advantage  of  it.     2  Ver.  476. 

f.  [a.  t"  ''^;^^°"^^ff^i<>»  <>f  ^oye  to  her  niece  B.  grants  her  personal  estate 
«Jrr!k      ^'^""l^^*   ^VT^  d""«g«fc,thcn  after  debts  and  funerals 
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A. ;  yet  it  goes  to  the  representative  of  B.,  oot  to  the  w^iitor  and  residuarj 
legatee  •f  A.     1  Ves.  236.] 

[If  a  fleed  is  discharged,  by  payment,  &c.  the  court  will  compel  the  de* 
livery  of  it  to  the  party.     Vide  Obligation,  (4  D  1.)] 

So,  of  a  deed  with  a  power  of  revocation ;  if  it  is  revoked  pursuant  to  the 
power ;  for  the  deed  of  revocation  may  be  lost.     Eq.  R.  1. 

[If  A.,  on  coming  of  age  executes  a  deed  to  B.  his  agent  of  a  reversion  of 
lands  for  180/.  which  was  not  paid  or  intended  to  be  paid,-  it  being  merefy 
a  bounty,  and  there  are  covenants  proper  for  a  vendor  to  a. -vendee,  but  im- 
proper in  a  grant  of  a  bounty,  and  there  is  no  fraud,  the  deed  shall  not  he 
rescinded,  but  B.  shall  execute  a  release  of  tiie  covenants*     1  Ves«  379,] 

(3 1  3.)  When  a  deed  shall  be  produced. 

If  the  defendant  by  his  answer  offers  to'produce  a  deed,  known  to  be  in 
his  custody,  as  the  court  shall  direct ;  it  shall  riot  be  produced  till  the  hear- 
ing of  the  cause. 

If  he  pleads,  that  he  himself  is  a  purchaser  for  a  valuable  consideration, 
as  by  a  deed  ready  to  be  produced  appears,  he  shall  not  be  obliged  to  pro* 
duce  it  to  the  plaintiff.     Eq.  Abr.  36. 

But  where  the  plaintiff  is  co-heir  with  the  defendant,  who  having  the  set- 
tlement  of  the  estate  in  his  hands,  pretends  a  devise  to  him,  he  shallproduce 
the  settlement,  before  the  trial  of  the  will ;  for  a  trial  will  be  vain,  without 
producing  the  settlement,  which  belongs  to  the  plaintiff  as  well  as  to  the  de- 
fendant.    R.  Eq.  Ca.  99, 

[*](3  K)  FINES. 

rfa  man  has  a  tenant-right  estate,  a  reasonable  fine  shall  be  established 
by  a  decree ;  as,  the  value  of  one  year  upon  a  moderate  estimate.     1  Ch»  R* 

34.  96. 
Vide  Fine  and  Recovery,  post,  (3  N  1,  2.) 

(3  L)  FORFEITURE, 
When  it  shall  be  aided,  and  when  not. 

Chancety  will  relieve  against  a  forfeiture  by  waste  upon  a  copyhold,  tf 
satisfaction  is  made  for  the  waste,  and  there  does  not  appear  an  intent  t0 
commit  the  waste.     R.  Ca.  Cb.  96.     Vide  Copyhold,  (M  3.) 

So,  against  a  forfeiture  of  a  lease  for  years,  &c.  for  non-payment  of  rent. 

And  by  st.  4  Geo.  2.  28.  a  lessee  being  relieved,  shall  epjoy  according  to 

the  lease,  without  a  new  lease.  •     ^  ..     .  .  .  _,..     .* 

So,  if  tenant  for  life,  as  cestuique  trust,  levi^  j|  ^e  of  th«  trust-estate,  it 

sbaU  not  be  a  forfeiture  of  his  trust  for  the  benefit  of  him  m  the  remamder  or 

'^rifT.'devises  his  'estates  to  trustees,  to  his  di^ughter  B.  for  life,  to  Jrusteei 
to  preserve,  &c.  to  her  first  son  in  tail-mal^  second  and  others  in  tail-gener- 
al, to  his  da^ughters  of  B.  and  C.  in  tail,  to  D.  for  life,  bis.spns  m  tail,  and  q 
E.  ;  and  B.  conveys  the  reversion  in  fee,  expectant  on  the  remainders  in 
the  will?to  trustees  for  certain  uses,  and  covenants  to  evy  a  fine  ^ ^o^t,. 
tit  to  the  uses,  and  both  deed  and  fine  recite  Ae  limitations }  it  is  not  a 
forfeiture,  but  only  a  fine  of  the  reversion.     3Atk.  728.J  .     . 

[If  tenanf  for  fife  of  a  t^ust  estat*  witU  trustees  to  preserve  contingent 
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shall  be  set  aside  as  fraudulent,  though  five  years,  and  non-claim  have  pasaed ;. 
and  the  husband  and  wife  shall  be  decreed  to  reconvey  to  the  heir  of  B*  Ibid. 

[If  A.,  a  year  after  coming  of  age,  grants  his  guardian  or  trustee  an  annui- 
ty and  at  the  same  time  a  general  release  and  two  written  discharges,  on  his 
delivering  up  some  papers,  it  shall  be  set  aside  on  principles  of  general  utiU-> 
ty ;  and  more  especially  if  it  appears  the  guardian  would  not  deliver  the  es- 
tate till  he  had  the  grant.     2  Yes.  547.] 

[Yet  a  ward  or  cestuique  trust  may  when  of  age,  and  put  in  possession, 
et  sui  juris  and  at  liberty,  grant  a  reward.     2  Ves.  547.] 

[Vide  ante  (3  I  2.),  ante  (2  A  4.),  ante  (2  T  1!.),  post  (4  D  3.),  post  (4 
D  12.)] 

[If  there  is  a  conveyance  fora  fictitious  consideration,  it  shall  not  be  after- 
wards set  up  as  a  gift.     2  Ves.  627.] 

[And  this,  though  the  fictitious  consideration  was  inserted  by  the  grantor ; 
and  though  it  has  been  found  a  gift  by  a  jurj',  yet  equity  will  relieve.     Ibid.] 

[If  A.,  heir  in  tail  expectant  (on  the  death  of  his  father,  aged  72,  and  in- 
firm, and  tenant  in  tail,  with  remainder  to  himself  in  fee)  of  an  estate  worth 
3000/.  and  in  necessitous  circumstances,  by  articles,  in  consideration  of 
1 500/.  to  be  paid  by  B.  in  a  year,  and  a  house  worth  200/.  to  be  conveyed 
to  him,  covenants  to  convey  said  estate  in  fee  to  B.,  subject  to  his  father'^s 
life,  soon  desires  to  be  off,  but  B.  refuses ;  then  by  lease  and  release  prepared 
by  B.  (an  attorney,)  and  executed  at  his  house,  only  him,  his  son,  and  ano- 
ther present,  and  A.  covenants  that  he  is  seised  in  fee,  and  a  claase  of  war- 
ranty against  his  father  and  his  heirs,  and  a  fine  levied  by  A.  declared  to  be 
to  the  use  of  B.  in  fee,  and  B.  conveys  the  [*]house  to  A.,  but  without  cov- 
enant or  warranty,  and  the  father  soon  dies,  and  A.  writes  letters  acquiesc- 
ing in  the  transaction,  then  files  bill,  chai^ging  fraud  and  praying  relief^  and 
B.  answers,  denying  fraud ;  B.  intimidates  A.  who  stays  proceediqga,  and  ex- 
ecutes a  deed,  reciting  the  proceedings  that  the  purchase  was  iair,  and  con- 
firms and  releases  the  estate  to  B.  ;  afterwards  they,  with  a  common  friend, 
settle  $iccounts ;  two  yc^irs  after  bill  is  dismissed,  and  three  years  after  that 
A.  dies ;  yet  the  whole  shall  be  set  aside,  on  A.'s  son  paying  principal,  inter* 
est,  and  lasting  repairs.     1  Wis*  320^] 

(3  M  3.)  Though  the  bargain  or  settlement  was  to  take  efiect 

upon  a  contingency. 

So,  though  the  fraudulent  contract  is  to  take  effect  upon  a  contingency  y 
as  if  A.,  by  practice,  draws  in  B.  for  300/.  to  grant  him  300/.  per  ann.  in 
fee ;  with  a  proviso  that  it  should  he  void  if  A.  had  issue  male  who  should 
attain  tlie  age  of  21,  though  there  was  an  improbability  that  he  ever  should 
have  any  issue.     R.  1  Ver.  238. 

So,  if  A.,  upon  a  loan  of  2000/.  gives  a  judgment  for  5000/.  after  the 
death  of  his  father ;  and  if  he  died  before  his  father,  to  pay  nothing  ;  for  the 
money  would  have  been  lost,  without  mentioning  of  it,  if  A.  died  before  lua 
father.     R.  2  Ver.  1 5. 

[An  heir  of  27,  an  officer  in  the  guards,  borrows  500/.  to  pay  1000/.  if  he 
survives  his  father  and  father-in-law,  otherwise  the  lender  to  lose  his  mooej  9 
if  he  survives  he  shall  be  relieved,  even  though  he  has  paid  the  moaey 
through  fear.     3  P.  W.  292*] 

[An  heir  borrows  1000/.  and  1000/.  to  pay  2500/.  for  each  if  he  survives 
his  father,  otherwise  lost,  grants  two  judgments  for  5000/.  each,  defeasanced 
for  2500/. ;  relief  granted  as  to  the  penalties  only,  per  Nottingham,  C.  and  be 
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paid  5390/.  On  re-hearing,  plaintifT  ordered  to  repay  all  above  the  2000/. 
lent,  and  interest.     Per  Jefiereys  C.  3  ?•  W.  293.] 

[If  a  sailor  sells  his  pri;ze-inonej  to  a  physician  greatly  under  value,  he 
assigns  it,  bill  is  brought  to  set  sale  aside,  new  agreement  to  dismiss  bill  with 
costs,  and  confirming  the  sale  for  further  consideration,  and  the  agent  gives 
a  note  to  pay  it  out  of  the  second  dividend ;  both  agreements  shall  be  set 
aside.     SVes.  281.} 

If  a  sailor's  prize-money  is  purchased  at  a  great  under-value,  and  then 
assigned  to  another,  both  shall  be  set  aside,  but  shall  stand  as  a  security 
for  the  money  really  advanced  to  the  sailor.     2  Ves.  516.  1  Wils.  229. 

[A.  has  500/.  left  him  if  he  survives  testator's  wife  ;  be  sells  it  for  100/., 
to  be  paid  by  5/.  per  ann.  to  him  and  his  executors,  &c.,  but  if  the  wife 
dies  in  A.'s  life,  what  is  then  unpaid  shall  be  paid  in  a  year ;  the  wife  dies, 
the  executors  controvert  the  payment  to  the  purchaser,  A.  hears  their 
answer  read,  blames  them,  and  executes  a  deed  of  confirmation ;  this  bar- 
gain shall  not  be  set  aside  on  a  bill  brought  by  A.  Per  King  C.  affirmed  per 
Talbot  C.  3  P.  W.  290.]  ^ 

[A  man  caught  in  bed  with  another  man's  wife,  by  the  husband  with  a 
sword  in  bis  hand,  who  is  about  to  kill  him,  gives  a  note  for  1 00/. ;  when 
payable,  gives  a  bond  for  it ;  the  court  will  not  relieve  against  the  bond, 
though  it  would  against  the  note.     Per  Cowper  C.  Anon.  3  P.  W.  294.] 

[*](3  M  4.)  Or  was  transacted  by  an  agent. 

So,  if  the  fraudulent  practice  be  managed  by  an  agent,  to  which  the  party 
who  gives  the  small  consideration  does  not  appear  to  have  been  privy.  1 
Ver.  240. 

^3  M  5.)  So,  a  voluntary  settlement  will  be  fraudulent  as  to 

creditors. 

• 

f  A  settlement  is  not  fraudulent  for  being  voluntary,  but  it  is  an  evidence 
of  fraud,  and  there  is  scarcely  a  case  where  the  person  conveying  was  in- 
debted at  the  time,  that  it  has  not  been  deemed  fraudulent;  where  not 
indebted  at  the  time,  subsequent  debts  do  not  shake  the  settlement.  1 
^tk.  13.1 

[So,  if  a  voluntary  settlement  is  made  of  lands,  it  will  be  fraudulent  as  to 
creditors.     R.  1  Ch.  R.  132.] 

And  as  to  articles  for  a  purchase  upon  a  valuable  consideration. .  1  Ch* 
R.  146.     Vide  Covin. 

So,  a  bill  of  sale  from  a  man  to  A.  who  cohabits  with  him  as  his  wife.  3 
Ver.  490. 

So,  a  settlement  with  a  power  of  revocation  will  be  fraudulent  as  to  credi- 
tors.    Vide  Eq.  Abr.  148. 

Though  made  alter  marriage  for  the  jointure  of  a  wife,  if  it  is  not  made 
pursuant  to  an  agreement  precedent.     Ibid.     (|Vide  2  Brown,  90, 148.] 

{|If  money  is  left  to  a  husband  who  settles  it  in  trustees  to  the  use  of  him- 
sell  for  life,  his  wife  for  life,  and  then  his  children,  it  is  void  as  against  bis 
creditors,  either  before  or  aAer  his  marriage.     2  Atk.  600.] 

[If  on  marriage  of  A.  and  B.,  A.  and  his  father  promise  to  settle  an  estate 
on  her,  in  consideration  of  the  marriage  and  her  fortune,  but  she  refusing  to 
let  the  father  have  it,  he  says  she  shall  have  none  of  his  lands,  and  conveys 
them  to  A.|  and  A.  afterwards  being  indebted,  settles  the  lands  on  B.  fo 
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jointure,  and  in  strict  settlement,  and  dies ;  this  is  volunlaij,  and  void 
against  creditors.     1  Ves.  27,] 

[But  if  a  man  having  a  son  A.,  contracts  on  a  second  marriage  to  settle 
400/.  on  wife  for  life,  then  to  the  issue  of  that  marriage,  together  with  A,, 
and  A.  only  survives,  he  shall  have  the  400/.  not  subject  to  his  father's  cred- 
itors.    1  Ves.  215.] 

So,  if  A.  makes  a  settlement  for  the  jointure  of  his  wife  after  marriage, 
with  a  power  of  revocation,  and  afterwards  upon  a  treaty  of  a  marriage  for 
his  nephew,  proposes  to  settle  lands  of  700/.  per  ann.  value  in  A.  and  B.  on 
such  marriage,  if  a  portion  of  2500/.  is  given  ;  if  the  lands  in  A.  and  B.  are 
not  of  the  value  of  700/.  per  ann.  the  deficiency  shall  not  be  supplied  out  of 
lands  in  D.,  settled  many  years  before  for  the  jointure  of  his  wife,  thou^ 
such  settlement  was  voluntary,  and  with  a  power  of  revocation.  R.  Cn« 
R.  148. 

So,  if  A.  makes  a  voluntary  settlement  for  payment  of  creditors,  and  for 
raising  portions  for  his  children,  reserving  50/.  per  ann.  to  himself  for  life, 
it  will  not  be  fraudulent  against  creditors  by  bond  given  twelve  years  after- 
wards, though  the  trustees  did  not  enter  directly,  but  suflTered  A.  to  live  in 
his  house.     Cont.  per  Hutchins,  but  two  commissioners  dub.    2Ver.  261« 

[If  A.  upon  the  purchase  of  a  term  directs  it  to  be  assigned  to  B.  in  trust 
for  himself  forHfe,  and  afterwards  for  a  woman  with  whom  he  [*]cohabiti 
as  his  wife,  it  will  not  be  fraudulent ;  for  the  term  never  was  in  him,  and 
upon  a  purchase  a  man  disposes  of  the  estate  as  he  pleases,  and  it  will  not  be 
fraudulent.     R.  2  Ver.  490. J 

[If  a  son  taking  a  benefit  from  his  father's  will  promises  to  make  it  good, 
it  may  be  a  valuable  consideration  for  a  bond  or  settlement.     3  Atk.  481*3 

(3  M  6.)  But  fraud  shall  not  be  presumed. 

But  fraud  shall  not  be  presumed  in  law  or  equity,  without  manifest  proofl 
3Ca.  Ch.  85.  114. 

Nor,  shall  it  be  determinod  in  equity,  after  it  has  been.found  by  a  verdict 
at  law.     2  Ver.  238. 

[A  fair  voluntary  conveyance  may  be  good  against  creditors  ;  notwith- 
standing its  being  voluntary  ;.and  the  stat.  27  Eiiz.  c.  4«  does  not  go  to  it* 
By  Lord  Mansfield.     Cowper,  434.] 

[But  a  coveyance  after  marriage  of  personal  estate  (or  the  separate  use  of 
the  wife,  is  totally  void  as  against  creditors,  for  then  there  is  no  considera- 
tion.    By  Lord  Mansfield  Ch.  J.  3  Term  Rep.  620.  in  not.] 

QTo  make  a  voluntary  settlement  void  against  a  subsequent  purchaser, 
within  the  stat.  27  Eliz.  c.  4.  it  must  be  covinous  and  fraudulent,  not  vol« 
untanr  only.    Cowper,  705.] 

{  Inadequacy  of  price,  merely,  is  not  a  sufficient  cause  for  setting  aside  a 
conveyance.  Franklin  v.  Osgood,  14  Johns.  Rep.  527.  S.  C.  2  Johns.  Cb. 
Rep.  1.     S.  P.  Gregor  v.  Duncan,  2  Dcs.  G36« 

But  where  the  inadequacy  of  price  was  very  great,  and  the  grantor  had 
just  come  of  age,  and  was  ignorant  of  the  value  of  the  land,  the  court  refused 
to  compel  a  specifick  performance.  Ciitherall  v.  Ogilvie,  1  Dcs.  250.  Vide 
Butler  V.  Haskell,  4  Des.  651 . 

So  if  he  be  a  weak  man,  and  in  necessitous  circumstances,  the  contract 
will  be  set  aside.     Bunch  v.  Hurst,  3  Des.  273. 

But  inadequacy  of  price,  may  be  a  sufficient  ground  for  refusing  to  en- 
force a  specifick  performance  of  a  contract  for  the  sale  of  land.  Osgood  v* 
PVanklin,  2  Johns.  Cbf  Rep.  1.  \ 

[*643] 
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(3  M  7.)  A  party  to  the  fraud  shall  not  be  relieved. 

A  party  to  the  fraud  shall  not  have  relief;  as,  if  A.,  entrusted  to  receive 
interest  for  B.,  receives  the  principal,  and  then  fails,  and  compounds  for  9j, 
in  the  pound  ;  but  B.  will  not  accept  such  composition,  without  a  private 
agreement  for  175/.  A.  shall  not  be  relieved  against  this  agreement.  R, 
2  Ver.  602, 

([If  A.,  on  an  intended  marriage  between  his  son  B.  and  C,  proposing  to 
give  a  bond  for  1 00/.  per  ann.  for  their  lives,  and  the  survivors,  is  persuaded 
by  C.  to  make  it  1 50/.  that  thereby  her  uncle  may  be  induced  to  make  a 
larger  provision  for  her,  promising  to  demand  only  100/.,  though  there  is  no 
contract  on  the  part  of  the  uncle,  and  though  C/s  mother  is  living,  yet  if  A» 
treats  with  him,  be  shall  be  considered  as  in  loco  parentis^  and  A.  shall  not  be 
relieved  against  his  bpnd.     2  Ves*  375.] 

So^  if  A«  compounds  with  his  creditors,  but  makes  a  private  agreement 
with  some  of  them,  to  induce  an  acceptance  of  the  composition  by  odiers  ; 
he  shall  not  be  relieved  on  the  agreement  to  compound,  against  the  credi- 
tors who  signed  the  agreement.     R.  2  Ver.  71. 

But  if  a  mortgagee  upon  her  marriage  settles  the  estate  on  herself  for  life, 
and  afterwards  on  her  issue,  and  the  mortgagor,  upon  a  decree  for  redemp- 
tion, pays  the  money  to  the  mortgagee,  who  takes  no  notice  of  the  settle- 
ment in  her  answer  ;  and  afterwai^  the  son  of  the  mortgagee  recovers  in 
ejectment :  the  mor^agor  shall  be  relieved,  for  there  was  no  default  in  him* 
R.  2  Ver.  142. 

(3N)  FINE  AND  RECOVERY. 
(3  N  1 .)  Avoided  for  fraud,  &c. 

.  C  hancer}'  will  aid  against  a  fine  or  recovery  suffered  bjr  fraud  ;  as,  if  a 
woman  levies  a  fine,  and  declares  the  use  to  A.  and  his  heirs,  where  it  was 
intended  to  him  only  for  life.     Vide  post,  (4  K  1,  2. — 4  S  4.) 

[^JOr,  where  there  is  proof  that  it  was  intended  to  A.  only  in  trust,  and 
she  devises  it  to  B.     Eq.  Abr.  258. 

So,  if  a  devise  is  to  trustees,  till  debts  are  paid,  and  then  to  an  infant  and 
his  heirs  ;  B.  enters,  levies  a  fine,  and  five  years  pass  without  claim,  where- 
by the  infant  at  full  age  is  barred  in  ejectment ;  he  shall  be  aided  in  equity ; 
for  he  shall  not  suffer  by  the  neglect  of  the  trustees  in  not  entering.     Eq. 

Abr.  258.  1.    ^  ,_      ^ 

But  chancery  does  not  vacate  the  fine  or  recovery  for  the  frauds  but  de- 
crees a  re-conveyance  ;  for  if  there  be  error  in  it,  or  if  the  fine  is  irregular, 
or  razed,  or  obtained  by  practice,  it  may  be  vacated  by  the  court  of  C.  B. 

R   Eel.  Abr.  259. 

^Tenant  for  years,  at  will,  or  at  sufferance,  cannot  by  a  fine  devest  an 

estate,  and  turn  it  to  a  right.     2  Atk.  240.]  ^     -n      x    • 

[Confession  of  lease,  entry,  and  ouster  in  an  ejectment  will  not  give  a 
seisin  to  defendant  in  ejectment,  so  as  to  enable  him  to  levy  a  fine.     Ibid.] 

("Though  more  parcels  of  land  are  put  into  a  fine  than  belong  to  the  conu- 
sor, yet  a  court  t>f  equity  will  restrain  it  to  his  land.     Ibid.] 

[Supposing  a  fine  to  be  good  in  law,  yjDt  if  it  is  levied  by  a  person  who  is 
in  the  nature  of  a  trustee,  as  an  administrator  and  guardian,  entit^d  to  a 
sum  to  pay  debts,  and  distribute  to  the  infant,  this  court  will  not  suffer  it  to 
bar  the  equitable  interest  of  creditors  and  infant.     2  Ves.  472.J 
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(3  N  %)  Aided,  when  defective. 

So,  equity  will  aid  the  defects  in  a  fine,  or  recovery.     Vide  E<^  Abr.  258. 

tif  husband  and  wife  mortgage,  and  covenant  to  levy  a  fine  in  Easter  term 
^ext,  but  do  not  till  Trinity  three  years  after,  and  then  sell  the  equity  of 
redemption,  and  covenant  that  the  fine  shall  be  to  the  uses  of  this  last  deed, 
it  is  good.     2  Atk.  79.] 

But  if  tenant  in  tail  covenants  to  levy  a  fine,  and  the  caption  is  taken, 
and  be  dies  before  the  fine  is  perfected,  chancery  will  not  make  the  fine 
good.     Semb.  Eq.  Abr.  258.     Vide  post,  (4  S  2.)  / 

So,  if  A.  upon  the  marriage  of  bis  eldest  son^  levies  a  fine  to  the  use  of 
him  in  tail,  and  upon  his  death,  without  issue,  to  the  use  of  the  younger  son 
in  tailj  &c.  The  eldest  has  issue,  who^  mortgages  to  B.,  and  dies  without 
issue  :  equity  will  not  aid  a  defect  in  the  date  of  the  deed,  which  leads  the 
uses,  upon  a  bill  by  the  younger  son  ;  for  the  consideration  did  not  extend 
to  hinu     R.  £q.  Abr.  258. 

If  a  fine  is  levied  by  a  purchaser,  having  notice  of  a  tmst,  thoughfive  years 
pass  without  claim,  the  cestuique  trust  shall  not  be  barred.  Eq.  Abr.  256,  7. 

If  tenant  for  life  makes  a  mortgage,  and  levies  a  fine  to  corroborate  it,  and 
afterwards  his  son,  who  has  the  remainder  in  fee,  enters  for  the  forfeiture, 
the  mortgagee  shall  have  it  during  the  life  of  the  mortgagor.     Eq.  Abr.  257. 

And  during  the  life  of  his  wiie,  if  she,  having  a  trust  for  her  life,  joins  in 
the  fine.     R.  2  P.W.I  4  7. 

But  if  a  purchaser  without  notice  levies  a  fine,  and  five  years  pass,  the 
trust  will  be  barred.     Vide  Eq.  Abr.  256. 

[But  if  A.  in  marriage  settlement  gives  his  wife  a  power  to  dispose  of  100/. 
by  will,  to  be  paid  to  her  a  year  after  his  death,  and  in  defieiult,  [*]empoweTS 
B.  to  make  a  lease  of  lands  to  raise  it ;  the  wife  makes  an  app<jintment,  but 
never  receives  the  100/.  while  living  ;  the  heirs  of  A.  mortgage  the  land  to 
C.,  without  notice  ;  C.  afterwards  purchases  the  lands  ;  the  heirs  of  A.  levy 
fine,  and  convey  the  equity  of  redemption  to  C,  who  has  then  notice  of  (he 
power ;  though  five  years  elapse,  yet  the  appointee  shall  have  the  100/.  and 
interest  from  one  year  after  the  wife's  death.     I  Atk.  474.] 

Vide  Fine,  (I  2.) 

(3  O)  GUARDIAN. 
(3  O  1.)  How  he  shall  account. 

When  and  how  a  guardian  shall  be  assigned  to  an  infant,  vide  Guardian. 
(A— F  2.)  Vide  ante,  (2  A  1 .) 

If  a  parent  receives  a  legacy  given  to  his  son,  and  is  sued  for  it,  he  shall 
not  be  allowed  for  the  maintenance  and  education  of  the  infant  out  of  the  prin- 
cipal sum.     R.  33  Car.  2.     2  Vent.  353. 

[A  father  cannot  apply  a  legacy  left  to  a  child  by  a  relation  in  its  main- 
tenance, not  putting  it  out  apprentice,  or  setting  it  out  in  the  world.  3 
Atk.  399.] 

If  a  guardian  compounds  a  debt,  charged  upon  the  estate  of  the  infant,  be 
shall  not  be  allowed  nwre  of  the  infant  than  was  paid.     R.  2.Ca.  Cb-  245. 

[If  any  person,  father  or  stranger,  enters  on  an  infant's  estate,  and  contin- 
ues in  possession,  he  shall  account  as  a  guardian,  unless  the  infant  waives  it 
when  of  age.     1  Atk.  489.] 

But  a  father  shall  discount  the  money  for  putting  out  the  infant  apprentice) 
out  of  a  legacy  given  to  his  son.     2  Vent.  353.     1  Ver.  255. 

1*645] 
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So,  money  paid  for  a  debt  charged  upon  the  estate  of  an  infknt.    Ca^ 

Ch.  157. 

And  money  laid  out  for  education,  where  the  interest  is  too  little  for  that 
purpose.     1  Ver.  255.     R.  Ch.  R.  2. 

[Yet  if  a  man  leaves  100/.  to  his  son,  not  to  be  paid  till  twenty-one,  and  5/. 
per  ann.  for  his  maintenance  till  then  ;  the  mother  executrix  shall  have  no 
allowance  for  putting  him  apprentice,  fitting  him  out  for  the  East  Indies,  or 
maintenance  ;  but  the  100/.  and  interest  from  the  son's  death  shall  be  paid 
tohisl^atee.     Bunb.  136.] 

(3  O  2.)  How  he  shall  manage  the  estate  of  the  infant. 

If  a  guardian  has  money  of  an  infant  in  his  hands,  he  shall  employ  it  in 
payment  of  debts  charged  upon  the  estate  of  the  infant,  and  shall  not  pay  them 
with  his  own  proper  money.     R.  Ca.  Ch.  156,  7. 

TA.  seised  of  some  lands  in  fee,  and  of  others  in  tail,  devises  the  lands  in 
fee  (except  30/.  per  annum)  to  his  daughter,  and  dies,  leaving  son  and  daugh- 
ter infants ;  his  widow  takes  the  profits  of  both  estates  as  guardian,  and  on 
bill  brought  for  account,  swears  she  paid  bond-debts  out  of  the  profits  of  the 
entailed  estate,  and  then  dies  insolvent :  the  answer  cannot  be  read  against 
the  daut^hter,  and  there  is  no  other  evidence  ;  the  court  will  intend  she 
paid  the  bond  debts  out  of  the  fee  simple  estate,  as  she  ought  to  have  done. 

3  P.  W.  365.1 

If  the  estate  of  an  infant  is  mortgaged,  it  may  be  discharged  out  of  the  as- 
sets of  his  father;  and  if  the  infant  dies,  whereby  the  estate  descends  [*]to 
a  remote  heir,  the  guardian  shall  not  have  the  money  repaid.    2  Ver.  193. 

If  100/.  is  given  to  an  infant  at  his  age  of  twenty-one,  and  if  he  dies  be- 
fore, to  B.  the  guardian  shall  be  allowed  20/.  out  of  the  100/.  for  putting 
him  out  apprentice,  though  he  died  before  twenty-one.     2  Ver.  1 37. 

So,  the  guardian  of  an  mfant  ought  to  pay  the  interest  due  upon  a  mprt- 
gage  of  his  estate,  out  of  the  profits.     2  P.  W.  279,  ^        .    :, 

But  if  a  guardian  purchases  for  an  infant  lands,  with  the  profits  raised  out 
of  the  real  estate  of  the  infant,  and  declares  that  it  shall  be  for  him  and  his 
heirs,  if  he  discharges  the  guardian  of  the  purchase  money ;  the  infant  dies 
un^er  age,  the  heir  of  the  infant  shall  not  have  the  land,  the  purchase  not 
being  nw^de  by  the  direction  of  chancery,  bat  his  executor  shall  have  th% 

money.     R.  1  Ver.  403. 435.  i. '     .     .       a*    /•  * 

rif  a  guardian  is  directed  by  will  to  make  purchases  for  the  benefit  of  in^ 
fant  he  may  on  a  life  in  a  lease's  dropping  take  a  new  lease  for  new  lives, 
thoagh  thereby  the  estaie  which  before  would  have  descended />ar<em«/ema, 
rH^w  descends  parte  pattrna*     1  Atk.  480.] 

So  if  a  guardian  vests  the  personal  estate  of  an  infant  in  the  purclmse  of 
lands' for  the  infant;  the  guardian  shall  take  the  purchase  and  shall  be  an- 
swerable  to  the  infant  for  the  money.     Vide  1  Ver.  436. 

rCuardian  cannot  turn  infant's  antient  pasture  into  arable,  though  on  i^c- 
count  of  the  distemper  among  cattle  it  is  waste.     2  Ves.  232.]         ,,      .  , 

Hf  trustee  has  an  infant's  money  to  lay  out  i«^ /;»«?^  *«i»«y\"  *^J  *S 
traSe,  the  infant  has  his  option  to  take  the  profits  of  trade  or  the  interest,  2 

^^  ^ifA"!  dies  indebted  by  bond  or  other  specialty,  his  heir  under  age  ;  if 
th^ardianVays^^  bonds,  and  takes  assignments,  he  shall  have  a  dis- 

'^vS^oZSI^^^^^    the  hei;  of  the  infant ;  for  he  was  ^ot  ^-"!J*j7iy 
ftc  debts  Mpon  specialty  out  of  the  real  estate  of  the  mfant.    R.  2  Ver  60?- 
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fThe  court  may  make  a  liberal  allowance  oat  of  the  infant's  estate  to  a 
mother,  a  guardian,  who  is  in  distressed  circumstaocea.     1  Vcs.  157-3 

(3  O  3.)  How  directed  by  the  court. 

If  a  guardian  in  socage  is  not  of  sufficiency,  chancery  will  oblige  him  to 
give  security.     Decreed  per  North,  ^Mod.  177.     Eq.  Ca.  137.  173. 

If  he  is  suspected  to  be  insufficient,  the  court  will  oblige  him  to  accooiit 
annually.     R.  Ch«  R.  59. 

And  the  court  cat)  cl^termine  a  right  to  a  guardianship,  without  bill,  opon 
a  petition.     2  P.  W.  118.  124. 

S There  may  be  an  application  to  the  court  in  case  of  a  guardianship  of 
dren,  though  there  is  no  cause  depending.     2  Atk*  14.] 

[If  there  is  no  bill  filed,  no  father,  mother,  nor  testamentary  guardian,  no 
socage  lands,  the  court  will,  on  petition,  refer  to  the  master  to  see  who  k 
the  most  proper  person  for  guardian*     2  Ves.  470.  J 

fThe  court  may  do  several  things  ex  officio  (ox  infants  ;  may  give  extia- 
judicial  directions,  may  hear  a  stranger  as  amicus  curiay  may  on  his  complaint 
of  the  guardian,  and  of  abuse  of  infantas  estate,  and  undertaking  to  pay  coeU, 
direct  the  master  to  examine  receiver's  accounts,  &c.  2  Ves.  472*1 

Q*3So,  if  a  guardian  by  testament  endeavours  to  marry  the  innnt  to  his 
disparagement,  chancery  will  oblige  him  to  give  security  to  the  contrary.  S 
Ca.  Ch.  238.     Eq.  Ca.  137,    2  P.  W,  110. 

So,  if  a  guardian  commits  waste  upon  the  estate  of  the  infant,  an  idJodc- 
tion  shall  be  granted.     R.  Hard.  96. 

So,  if  the  guardian  to  a  bastard  is  not  a  proper  one,  the  court  may  remove 
him  to  the  natural  father.     Eq.  Ca.  1 16. 

[If  an  infant  is  about  to  marry,  when  there  is  no  cause  in  court,  with* 
out  the  approbation  of  his^^estamentary  guardians,  and  they  file  a  bi JJ,  and 
present  a  petition,  the  court  will  order  the  infant  to  continae  in  their  care 
and  custody,  and  that  they  do  not  permit  him  to  marry,  and  the  Cither  ol  the 
lady  not  to  permit  his  daughter  to  marry  the  infant  without  the  consent  ot  the 
court.  C.  T.  T.  58.] 

So,  if  any  person  marries  an  infant  without  the  consent  of  the  gaardian 
allowed  by  the  court,  it  will  be  a  contempt.     Eq.  Ca.  177.  2  P.  W.  HI. 

Cont.  if  it  is  not  a  guardian  allowed  by  th^  court.     2  P.  W.  562. 

[Marrying  an  infant,  ward  of  the  court,  is  a  contempt,  though  the  parties 
concerned  did  not  know  it.     3  P.  W.  1 16.] 

[Contra,  to  make  persons  liable  to  the  censure  of  the  court,  they  must 
have  had  a  hand  in  the  contrivance  of  the  marriage,  and  been  apprised  that 
the  infant  was  a  ward  of  the  court.     2  Atk.  157.] 

[The  court  will  order  a  man  not  to  marry  a  ward  of  the  court,  and  that 
all  letters  importing  promise  of  marriage  be  produced  before  the  master,  and 
if  he  IS  an  infant,  will  order  his  guardian,  (his  father,)  though  not  before  the 
court,  not  to  permit  him  to  marry  the  ward.     3  Atk.  304.      1  Ves.  313-1 

If  the  court  appoints  a  guardian,  he  usually  gives  a  recognizance  that  the 
infant  shall  not  marry,  without  the  leave  of  the  court,  with  his  privity.  P. 
W.  698.     2  P.  W.  n  2.  ^        J 

And  if  the  clause  (with  his  privity)  is  omitted,  the  court  will  not  suffer  the 
rec^nizance  to  be  sued,  if  done  without  bis  privity.     P.  W.  698. 

[If  a  mother  appointed  guardian  to  two  daughters  by  the  court  misbe- 
haves, and  endeavours  to  marry  one  of  them  to  A.  an  improper  pcreon,  the 
court  will  order  her  to  place  them  with  a  proper  pereon,  that  thVdaughtcr 
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shall  not  marry  i;?ithout  leave  of  the  court,  nor  A*  see  or  write  to  her.  1 
Ves.  157.] 

So,  the  accomplices  to  a  marriage  may  be  committed.     3  P.  W.  112. 

But  if  an  uncle  takes  an  infant  out  of  the  custody  of  his  guardian^  for  his 
advantageous  education,  and  sends  him  out  of  the  realm  ;  the  infant  shall  be 
seat  for  home.     2  Ca.  Ch.  238. 

If  a  guardian  recovers  upon  a  bond  made  to  an  infant,  he  shall  be  obliged 
to  acknowledge  satisfaction  for  so  much  as  he  received.     Mo.  852. 

Yet,  aguadiian  in  socage  diall  not  be  compelled  to  give  security,  till  there 
is  some  default  in  him.     3  Ch.  R.  60. 

^Infant  went  to  Oxford,  though  his  guardian  would  have  him  go  to  Cam- 
bridge 'j  the  court  sent  a  messenger  to  carry  him  from  Oxford  to  Cambridge, 
and  on  his  returning  again,  another,  tarn  to  cany  him  to  Cambridge,  quam 
to  keep  him  there.     Str.  16 8. J 

J  The  court  will  not  indulge  an  infaot  in  the  choice  of  what  school  he 
shall  go  to,  but  will  comp^  him  to  go  where  his  guardian  pleases.  3  Atk. 
72J.] 

[If  testamentary  guardians  differ  as  to  the  education  of  their  ward,  the 
court  will  receive  parol  proof  of  the  iather^s  intention.     2  Ves.  56.] 

[The  iaclioation  of  an  infant  of  the  age  of  puberty  as  to  the  place  of  resi- 
dence is  of  weight,  where  there  is  no  imputation  on  the  person  chosen.  2 
Ves.  374.] 

(3  O  4.)  When  he  shall  be  removed. 

Ifa  guardian  at  common  law  misbehaves  himself,  the  court  upon  cause 
shewn,  may  remove  him.     Vide  £q.  Abr.  261.     1  P.  W.  703. 

So,  ifa  guardian  appointed  by  the  court  is  in  poor  circumstances.  Eq. 
Ca.  116.  140. 

So,  a  guardian  appointed  by  chancery,  or  by  the  ecclesiastieal  court,  is  re-* 
moved  ad  libitum.     Eq.  Ca.  140. 

So,  if  guardians  appointed  by  will  misbehave  themselves,  the  court  may 
interpose.     P.  W.  703.      {  Vide  Andrew's  case,  1  Johns.  Ch.  Rep.  99.  ] 

Or,  if  there  is  only  a  suspicion  of  their  misbehaviour.     P.  W.  705. 

Or,  if  the  guardians  are  directed  to  advise  with  B.  who  is  attainted,  they 
ought  to  act  by  the  advice  of  the  court.     P.  W.  706. 

(3  O  6.)  When  not. 

Bat  where  a  guardian  is  appointed  by  will,  the  court  will  not  remove  him. 
2  Ca.  Ch.  238.     Without  cause.     Semb.   1  Ver.  442. 

If  several  are  appointed  guardians,  the  court  will  nominate  the  survivor  ; 
for  the  interest  survives.     Eq.  Ca.  175. 

Ifa  father  by  will  appoints  his  wife  and  A.  guardians  to  his  son,  and,  if  his 
wife  marries,  that  they  shall  appoint  another ;  the  wife  marries,  but  she  and 
A.  do  not  agree  to  name  another,  chancery  will  appoint  a  guardian.  R.  P. 
W.  703.  in  marg. 

If  a  guardian  is  appointed  by  the  court  for  a  lunatic,  the  court  will  not  re- 
move him,  because  there  is  another  person  nearer  in  blood ;  for  he  has  not 
the  right  of  custody  by  proximity  of  bloody     R.  2  Ca.  Ch.  239. 

So,  if  a  guardian  is  appointed  to  the  intent  to  pay  himself  a  debt,  due 
from  the  father,  he  shall  not  be  removed  without  payment  of  the  debt,  or 
abuse  of  the  trust.     1  Ver.  442. 

Yet  a  testamentary  guardian,  as  well  as  a  guardian  by  nature  or  nurture. 

[*648. 
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or  in  locftge  maj  be  removed  by  chancery,  upon  reasonable  cause.     R.  Eq. 
Ca.  141.    P.  W.  703. 

[The  court  will  not  determine  a  guardianship,  or  discharge  an  order  made 
for  a  guardian,  because  of  a  marriage.     1  Ves.  157.] 

I  A  guardian  appointed  by  the  court  of  chancery,  during  minority,  con- 
tinues until  the  infant  arrives  at  full  age,  unless  removed  by  the  court  for 
good  cause  shewn.     NicolPs  case,  1  Johns.  Cb.  Rep.  25.  \ 

(3  O  6.)  When  payment  to  a  guardian  is  allowed. 

If  guardians  appointed  by  will  to  an  orphan,  account  in  the  court  of  or- 
phans, for  money  due  to  the  orphan,  and  pay  the  balance  to  B.  named  guar- 
dian, at  the  request  of  the  friends  of  the  orphan,  by  the  court,  who  has  given 
securitv  Dro  tanto  to  the  court ;  the  payment  shall  be  good,  though  B.  after- 
wards mils,  the  orphan,  at  his  full  age,  having  allowed  B.  for  his  guardian. 
R.  2Ch.R.  12. 

But  if  A.  named  guardian  to  an  orphan,  and  executor  to  his  motbeff  pari 
to  B.  chosen  by  tlie  friends  of  the  orphan  and  approved  by  the  court  [*]for 
his  guardian,  money  over  and  above  the  sum  for  which  B.  gives  security  ; 
that  payment  does  not  discharge  A.,  though  the  orphan,  aAer  his  full  age, 
approves  of  B.  for  his  guardian.     R.  2  Ch.  R.  12. 

So,  payment  of  a  legacy  to  the  father  of  an  infant,  though  there  was  a 
parol  direction  by  the  testator,  that  it  should  be  paid  to  him,  and  though  the 
son  accounts  with  the  father,  and  does  not  make  a  demand  of  the  I^;acy  for 
fifteen  years  after  his  full  age,  shall  not  be  allowed,  when  the  son  afterwards 
becomes  a  bankrupt.  R.  P.  W.  285.  |  Vide  Genet  t?.  Tallmadge,  1 
Johns.  Ch.  Rep«  3,  56U 

But  payment  by  an  executor  or  administrator  to  the  father,  as  guardian 
by  nature  merely,  will  furnish  no  defence  against  the  claim  of  the  infant  when 
he  shall  arrive  at  full  age.  Genet  p.  Tallmadge,  1  Johns.  Ch.  Rep.  3. 
Morrell  v.  Dickey,  1  Johns.  Ch.  Rep.  153. 

Nor  will  payment  to  a  guardian  appointed  in  a  foreign  jurisdiction,  be  al- 
lowed.    Morrell  v.  Dickey,  1  Johns.  Ch.  Rep.  153. 

Where  one  of  the  sureties  before  given  by  the  guardian,  became  insol- 
vent, the  court  refused  to  order  moneys  belonging  to  the  in&nt,  and  which 
had  been  paid  into  court  by  the  administrator,  to  be  paid  over  to  the  guar- 
dian, until  further  security  had  been  given  by  him.  Genet  r.  Tallmadge, 
1  Johns.  Ch.  Rep.  561.  | 

(3  O  7.)  The  power  of  a  guardian. 

\  guardian  shall  be  by  common  law,  or  by  statute. 

By  common  law  there  was  a  guardian  in  chivalry,  but  this  was  taken  away 
by  the  St.  1 2  Car.  2.  24.  But  guardians  in  socage,  by  nature,  or  for  cause 
of  nurture,  continue.     Vide  ante,  (3  0  1.) 

By  the  st.  4  &  5  Ph.  &  M .  8.  if  any  take  a  damsel  under  sixteen  out  of 
the  custody  of  the  person  to  whom  the  father  by  will,  or  act  in  his  lifetime 
appoints  it,  he  shall  suffer  two  jears'  imprisonment,  or  pay  such  fine  bb  the 
court  shall  assess. 

By  the  st.  1 2  Car.  2.  24.  s.  8,  9.  a  father  may  by  deed  in  his  Ufctime,  or 
by  will,  dispose  of  tlie  custody  and  tuition  of  his  child  or  children,  till  ibeir 
age  of  twenty-one  or  any  lesser  time,  and  such  disposition  of  the  custody  to 
be  good  and  effectual  against  all  persons  claiming  the  custody  or  tuition  of 
such  child  or  children  as  guardians  in  socage,  or  otherwise  ;  and  the  persons 
to  whom  such  custody  shall  be  disposed,  may  maintain  an  action  of  ravish- 
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ment  of  ward,  or  trespass,  against  any  persons  wrongfully  taking  tbem  awa j, 
and  recover  damages  for  the  benefit  of  such  child  or  children*  And  the 
persons  to  whom  such  custody  shall  be  disposed  may  take  into  their  custody 
to  the  use  of  such  child  or  children  the  profits  of  all  their  lands,  and  the 
custody  and  management  of  their  personal  estate,  till  their  age  of  twei^- 
one,  or  any  lesser  time  according  to  such  disposition,  and  may  bring  such 
actions  as  by  law  a  guardian  in  socage  mi^t  do« 

And  if  three  are  appointed,  and  one. dies,  the  survivors  are  gnardianS) 
though  it  is  not  said,  to  the  survivors,  •  R.  2  P.  W.  107.  13U 

Guardian  in  socage,  or  by  the  st.  1 2  Can  S.  has  an  authority  and  trust 
coupled  with  an  interest.     2  P.  W.  132*    Vide  Guardian,  (B  1,  &c. — E^.) 

And  therefore,  he  may  make  leases,  grant  copyholds,  avow  in  his  own 
name,  maintain  ravishment  of  ward,  be     2  P.  Wl  122, 

But  a  guardian  by  the  st.  4  &  5  Ph«  &  M.  has  only  a  bare  authority.  2 
P.  W.  122. 

[It  is  clear  in  point  of  law,  that  a  testamentary  guardianship  is  not  assign^* 
able,  *  2  Atk.  1 4.] 

(3  P)  HEIR. 

(3  P  1.)  When  subject  to  the  debts  of  the  ancestor. 

If  a  man  by  specialty  binds  his  heirs,  the  heir  shall  be  liable  to  the  pay- 
ment of  the  debt,  if  he  has  assets  by  descent  from  his  ancestor.  Vide  As- 
sets, (A).     Pleader,  (2  E  2,  &c.)  ante,  (2  6  1,  &c.)    Vide  Heir. 

When  he  shall  be  bound  by  the  covenant  of  the  ancestor,  vide  in  Cove- 
nant, (C  2.) 

[*lAnd  though  the  penalty  of  a  bond  is  40/.  instead  of  400/.,  it  shall  be 
aidedf  against  the  heir.     R.  2  Ca.  Ch.  225. 

And  there  shall  be  the  same  decree  against  the  heir  as  upon  a  judgment  at 
law.     R.  2  Ca.  Ch.  225. 

If  a  man  has  land  charged  with  an  annuity  of  250/.  for  four  years,  and  re* 
eeives  the  rent,  but  does  not  pay  the  annuity  ;  the  land  shall  be  charged  in 
the  hands  of  his  heir,  though  the  four  years  are  expired.     R.  2  Ver.  180. 

If  a  man  settles  land  in  trustees  for  payment  of  debts ;  it  shall  be  good 
against  the  heir,  though  no  creditor  is  a  party,  nor  any  particular  debt  ex- 
pressed, nor  covenant  for  payment.    R.  Ca.  Oh.  249.  Videpost,  (4  W  14.) 

Though  the  conveyance  would  be  otherwise»void.    Ca.  Cn.  249. 

So,  if  land  is  settled  to  be  sold  for  payment  of  debts ;  thou^  the  heir  shall 
have  advantage  of  the  personal  estate,  to  be  applied  in  the  first  place  for 
payment  of  debts  ;  yet,  a  purchaser  of  the  land  shall  be  safe,  though  the 
personal  estate  was  not  Sufficient  for  the  payment  of  debts,  and  the  heir 
shall  take  his  remedy  against  the  trustee.     R.  2  Ca.  Ch.  1 15. 

So,  a  purchaser  shall  hold  against  the  heir,  tiiough  the  trustee  embezzles 
the  money.     Ibid. 

So,  if  A.  grants  a  watercourse  in  his  land  to  B.,  and  covenants  for  himself 
and  his  heirs  to  cleanse  it,  and  that  all  fines  and  recoveries  of  the  land  shall 
be  for  confirmation  of  the  grant,  and  a  recovery  is  afterwards  suffered  ;  the 
heir  shall  be  obliged  to  cleanse  the  watercourse,  for  the  covenant  runs  with 
the  land.     Eq.  Abr.  27. 

(3P2.)  When  not  ^ 

But  the  heir  shall  not  be  answerable  to  another  for  the  debt  of  his  anc 
tor,  who  bound  himself  and  his  heirs  by  specialty,  if  he  has  not  assets  by 
descent. 
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So,  in  a  writ  of  error  against  the  heir  on  an  erroneous  judgment  obtained 
by  the  ancestor  in  a  real  action,  the  heir  shall  not  render  damages,  if  he  has 
not  assets  by  descent.     Bro.  Ass^s,  3^ 

So,  a  bill  for  discovery  of  assets,  against  the  heir,  to  satisfy  the  bond  of  his 
ancestor,  shall  not  be  allowed,  if  it  does  not  appear  that  the  heir  was  bound 
by  the  bond.     1  Ver.  1 80. 

So,  if  there  is  a  verdict  against  the  heir,  upon  a  false  plea  in  debt  upon  the 
bond  of  his  ancestor,  and  he  dies  before  the  day  in  bank,  a  bill  for  relief 
against  his  devisee  shall  be  dismissed.     1  Ver.  400. 

(8  P  3.)  What  advantages  an  heir  shall  have,  and  what  not. 

When  land  is  charged  with  the  payment  of  debts,  the  personal  estate  shall 
be  first  applied  in  aid  of  the  land.  Vide  ante,  (3  A  3,  &c. — Q  G  l.)i — post, 
(3Y2.) 

And  the  surplus  shall  be  decreed  to  the  heir.     Vide  ante,.  (3  A  5.) 

So,  when  by  settlement  portions  are  charged  upon  land,  to  be  paid  at  full 
age,  if  the  inrants  die  before,  the  benefit  accrues  to  the  heir.  Vide  posty 
(3  Y  2.  8.  15.) 

[If  a  man  devises  his  real  estate,  and  also  his  personal  estate,  to  trusteed, 
to  sell  both  for  payment  of  debts,  and  then  to  apply  the  money  ariang  from 
the  personal  and  also  from  the  real  estate  among  his  five  childreo,  d^us,  to 
the  eldest  son  200/.  which  he  gives  him  at  twenty-one,  f  *^and  the  residue 
thereof  among  the  four  others,  share  and  share  alike ;  and  if  any  of  the  four 
younger  die,  his  share  to  go  to  the  survivor,  if  the  eldest  die  before  twenty- 
one,  the  300/.  shall  go  to  the  heir  of  the  testator.     3  P.  W.  20.] 

[Whether  a  portion  chsii^ed  on  land  is  given  with  or  without  interest, 
by  deed  or  by  will,  if  the  person  dies  before  the  age  at  which  it  becomes 
payable,  it  shall  sink  into  the  estate.     1  Atk.  652.] 

[But  the  interest  accrued  thereon  before  his  death,  if  not  paid,  shall  be 
paid  to  the  person  who  maintained  him.     Ibid.} 

So,  if  a  devise  is  of  the  real  estate,  subject  to  debts  and  legacies,  and  that 
the  creditors  and  legatees  not  paid  may  enter  till  satisfied  ;  the  personal  es- 
tate goes  in  the  first  place  in  aid  of  the  real.     R.  2  Ver.  121. 

So,  a  devise  of  lands  for  sixteen  years  for  payment  of  debts  and  legacies ; 
the  surplus  shall  be  the  heir.     2  Ver.  645. 

Or,  if  it  is  for  500  years  0  pay  debts  and  legacies,  and  foqr  years  after- 
wards to  attend  the  inheritance ;  the  surplus  shall  be  immediately  to  the 
heir  after  debts  and  legacies  paid.     2  Ver.  64d.     Eq.  Ca.  187* 

So,  a  devise  of  lands  to  be  sold  to  pay  debts  and  legacies,  the  surplus  to 
his  executor,  and  the  personal  estate  shall  go  to  (he  heir.     2  Ver.  645. 

But  if  a  man  devises  land  to  be  sold  for  payment  of  debts  and  legacies, 
and  the  surplus  to  his  heir,  and  devises  his  goods  with  his  house,  and  the  re- 
sidue of  his  personal  estate  to  his  sister,  whom  he  makes  executrix ;  the  per- 
sonal estate  shall  not  go  in  aid  of  tlie  real.     2  Ver.  718.     £q.  R.  72.  129. 

[If  A.  seised  in  fee  of  lands,  possessed  of  personal  estate,  gives  all  his 
worldly  goods  to  hie  wife,  and  then  devices  the  lands  to  her  for  life,  then 
to  R.  his  son,  and  his  heirs,  and  gives  M.  his  daughter  150/.  to  be  paid  h&r 
in  twelve  months  after  R.  shall  come  to  enjoy  the  premises  ;  and  if  R.  dies 
before  his  mother,  then  H.  another  son  coming  to  the  possession  thereof, 
and  surviving  hi^  mother,  shall  pay  M.  200/. ;  this  charges  the  real  estate 
only,  and  shall  be  paid  by  the  heir  claiming  under  the  oevisec  and  heir  at 
law  of  testator*     1  Atk.  573.] 

So.  if  the  grandfather  mortgages  and  dies,  then  the  father  dies ;  the  per- 
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^oiml  estate  of  the  father  shall  not  be  applied  for  the  payment  of  the  mort- 
gage.    Sal.  450. 

If  a  man  parchases  an  equity  of  redemption,  the  mortage  shall  noth^ 
paid  out  of  his  personal  estate.     1  Ver.  37« 

So,  if  a  mortgagor  devises  lands  in  mortgage  to  B.  and  other  land  for  pajr« 
ment  of  debts  ;  B.  shall  take  tlie  lands  in  mortgage  cum  oncrt.  R.  2  Yen 
183. 

[If  A.  devises  lands  to  B.  in  tail,  remainder  over,  &c«  then  in  mortgage 

for  1300/.,  and  devises  other  lands  subject  to  his  debts,  in  case  his' personal 

estate  and  other  estates  devised  for  that  purpose  are  not  sufficient,  to  C; 

the  1300/.  must  be  paid  out  of  the  personal  estate,  or  if  deficient,  out  of  the 

real  estate  devised  to  C.     1  Atk.  487.] 

[If  a  man  seised  in  fee  of  an  estate,  having  borrowed  money,  gives  bond 
for  it,  and  afterwards  a  mortgage  on  it,  and  afterwards  by  will  devises  the 
estate  in  fee  so  mortgaged,  and  also  an  estate  for  lives  to  A.  his  wife,  and 
makes  her  sole  executrix,  and  after  making  his  will  purchases  at  two  diflFe- 
rent  times  the  reversion  in  fee  of  the  lifchold  estate,  and  dies  without  alter- 
ing his  will :  the  lifehold  estate,  and  the  reversion  of  it,  so  purchased,  shall 
descend  to  the  heir  at  law,  bat  it  shall  be  liable  as  real  assets  [*]to  exonerate 
&e  mortgaged  estate  in  fee  devised  to  A.  the  wife.     2  Atk.  424.  427.  430.] 
[If  A.  and  B.  his  wife,  seised  in- right  of  B.  of  lands  in  D.,  held  by  lease 
for  three  lives,  and  seised  of  the  inheritance  in  fee,  expectant  oa  the  death 
of  B.'s  grandmother  and  mother,  of  a  manor  and  lands  in  L.,  mortgage  the 
lands  in  D-  for  1000^.,  and  then  the  manor,  &c.  in  L.  for  800/.,  and  then 
on  borrowing  200/.  more,  subject  both  to  payment  of  the  three  sums,  and 
before  payment  A.  dies,  and  B.  becomes  solely  seised,  and  borrows  240/, 
Grf.  which  with  159/.  19*.  6c/.  interest,  makes  up  2400/.,  and  by  mdorsement 
on  the  second  mortgage  makes  both  subject  thereto ;  and  then  agrees  with 
C.  that  for  2260/.  10*.  she  will  convey  to  him  .and  his  heirs  the  estate  m  Li. 
subject  to  the  two  lives,   the  money  to  be  applied  in  dischai^e  of  the  mort- 
gaffe,  and  that  the  lease  should  be  renewed,  and  a  third  hfe  (C.'s  son)  added, 
and  then  C.  to  lend  her  1600/.  to  pay  the  residue  of  the  mortgage,  the  fine, 
and  ber  debts,  and  C.  pays  100/.,  and  the  grandmother  dymg,  C.  agrees  to 
pay  1 46/.  more,  and  pays  several  other  sums  in  part  and  the  lease  «  renew- 
ed  amd  the  fine  paid,  and  C.   takes  notes  and  a  bond  for  Uie  sums  advanced 
Si  the  agreemeSt  shall  be  completed,  and  before  that  B.  dies  intestate.     Oa 
a  bill  bought  by  her  administrator  for  himself  and  the  creditors  of  C.  ad- 
mUtSirK^  ^»^^"  '^^"^'■""^  into  execution  igamst  the 

*'''so''\nn 'a  mort^age\here  is  no  covenant  for  payment,  and  the  "aortgagor's 
peSonal  ^tate  is    devised   to  his  wife;    it  shall   not  be    apphed  to  the 

"  sf  if  ;   L^lln^^'power^'o  ch'i^f  500/.  for  payment  of  debts,  makes  a 
mort^e  f^r  ^at^^^  and  upon  an  assignment  of  the  mortgage^^^^^  ^^ 

Z7S.  to  pay  f  the  personaf  estate  of  the  son  shall  not  be  apphed.     2 

^^T.ie'th  recovered  against  t»^e  heir  upon  the  boa^^^^^^^^^ 

the  executor  has  assets ;  the  executor  shall   *>^^^"^f  "^f  A^r  lie! 
burse  the  heir.     Ca.  Cb.  74.     P^r  Hale,  Hard.  512.     iCh.^^^^^^^ 

If  a  man  enters  into  an  article  for  the  purchase  of  '^"^  and  dies,  the  n^^ 
ney  shall  be  decreed  to  the  heir  for  the  purchase.     1  Sal.  1^4. 
(632.)  Vide  Assets,  ante,  (2  G  1.)  [*652] 
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60,  ft  mortgagee  sfaalt  be  paid  out  of  the  personal  estate,  if  there  are  as- 
sets  for  debts  and  legacies.     Sal.  449.     R.  Cb.  R*  401. 

So,  if  there  is  a  residuary  legatee,  the  heir  shall  be  aided  out  of  the  person- 
al estate.     R.  2  Ver.  43.     R.  Eq.  R.  72. 

Though  he  be  the  devisee,  afler  the  death  of  the  residuary  legatee  and 
also  heir.     Dub.  2  Ver.  470* 

But  if  a  man  is  indebted  by  mortgage,  stat.  &c.  which  charge  the  real  es- 
tate, and  there  are  personal  assets  for  other  debts ;  if  the  mortgagee,  &c.  re- 
cover their  debts  out  of  the  personal  estate,  the  other  creditors  shaH  be  re- 
lieved against  the  heir  in  equity,  for  so  much  as  was  chargeable  on  the  real 
estate.     Vide  post,  (3  Y  6.) 

So,  shall  a  l^atee,  where,  by  extent,  &c.  upon  the  personal  estate,  no 
assets  remain  for  l^acies.     R.  2  Ca.  Ch.  5« 

Or,  if  the  personal  assets  are  exhausted  by  payment  of  debts,  for  which 
the  land  was  chaiiged.     R.  2  Ca.  Ch.  1 1 7. 

If  the  case  is  dubious,  the  heir  sliall  be  preferred.  D.  Ca.  Ch.  7.  2 
Ver.  671. 

[^]1f  a  devise  is  to  a  daughter  in  fee,  proviso  that  the  son  and  heir  shall 
have  the  land,  if  he  pays  50/.  at  such  a  day  ;  if  he  does  not  pay  it  at  the  day, 
and  the  daughter  sells,  tlie  heir  shall  be  relieved,  upon  payment  afterwards 
against  the  vendee.     R.  2  Ca.  Ch.  1 . 

If  a  devise  is  to  A.  and  his  heirs,  in  trust  to  pay  a  third  of  the  profits  to 
his  wife  in  lieu  of  dower,  till  his  son  is  twenty-one ;  and  out  of  two-thirds  to 
raise  portions  for  younger  children,  and  after  the  fiill  age  of  his  son,  to  him 
in  tail,  &c.  if  the  son  dies  before  the  age  of  twenty-one,  the  profits  after 
the  death  of  the  wife  and  the  portions  raised,  go  to  the  heir  at  law,  bis  exec- 
utor, or  administrator.     R.  2  Ver.  1 39. 

If  a  man  devise  to  three  and  their  heirs,  to  ibe  use,  or  intrust  for  A.  for 
life,  and  his  issue  severally  in  tail  male,  without  limiting  any  use  or  trust  of 
ti>e  fee ;  it  shall  be  decreed  to  his  heir  at  law,  and  not  to  the  trustees.  R. 
2  Ver.  644. 

If  a  man  settles  an  estate  by  deed  or  will,  all  that  is  not  otherwise  dispos- 
ed  of  goes  to  his  heir;  as,  if  he  settles  an  estate  in  trust,  that  if  his  daughter 
marries  A.  and  has  issue,  it  shall  be  to  A.  and  his  wife  for  their  lives,  and 
alter  their  death  without  issue,  to  B.  in  tail,  and  for  default  of  such  issue  to 

K  k  ^!l  an<*C.  are  his  heirs  at  law;  if  the  daughter  has  no  isstie. 
?   r^^rV  \^?^^'*'**"  precedent  is  not  performed,  and  A.   cannot  take  for 

Ufe  of  A.     R  Ca   Pa  T^  ^"^'^^^  ''^^'''  ^^"^^^^^  "^""^  ®'  ^^"^  "^^^^^^  ^^^^^  ^^ 

ndif  ^"^  ?/y,»««8  ^/ent-charge   to  be  sold   to  pay  legacies  amounting  to 
800/.  and  if  it  sells  for  1000/.  then  to  pay  a  furlher  le|acy  of  200/. ;  if  it 

hi  r  ull^r'f  I?*'' .^^^^-  ^"^^^'^ **^^"  ^ ^^'^  t»^<>  «"'P«"^  s«^a»  belong  to  the 
foeir  as  a  resulting  trust.     3  P.  W.  252.] 

the^nlofi^^  with  a  proviso  in  the  will,  that 

Jhybfe^titfe^^^^^  ^^*^^"  be  laid  up  for  the  first  person  that 

die      iLvfn^  i     *^  *'"^'  '^*'^'^  '^^   ""^"^^  tweilty-one,   and  the  testator 
-pLrsJ  be  b^^^^^  '"^  '''V^  take  under  the  limitations ;  until  .uch 

?n73e^l:Ji^^^^^^^  ^^J^'r^.^^;r  -  ^,-f  e  undisposed  of. 

Pope  alludes  in  his  a^l^^l^^oTV  "^^«  determination  Mr. 

tied  to  the  nS^F.^^^^^^^  ""T^'  '""''''^  ^"^  ^»'^«'   ^^^  ^^'^r  at  law  is   still  cnti- 
[4V3J   ^         ^^""'^  ^^"^  mamtenance  during  this  infant's  life,  and  to  all 
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profits  aftenrards,  till  a  person  comes  in  esse^  entitled  to  an  estate  for  life  ia 
possession.     1  Ves.  266,1 

[If  A.  settles  lands  in  H.  to  himself  for  life,  to  trustees  to  preserve  &c 
to  bis  first  and  other  sons  in  tail,  to  B.  for  life,  to  trustees  to  preserve',  &c.' 
and  to  his  first  and  other  sons  in  tail,  to  thie  right  heirs  of  A.  with  power  of 
revocation  on  settling  other  lands  in  G.  of  equal  value,  and  free  from  in- 
cumbrances to  the  same  uses ;  and  afterwards  by  will  devises  these  lands  to 
C.  for  life,  and  all  his  other  lands  to  trustees,  for  the  use  of  his  only  daugh- 
ter and  child,  with  remainders  over,  and  directs  all  his  personal  estate  to  be 
laid  out  in  lands  to  be  settled  to  the  same  uses  ;  and  afterwards  by  lease 
and  release  intended  as  an  execution  of  the  revocation  in  the  first  settlement, 
conveys  lands  in  Y.  to  the  same  uses  as  those  in  H.,  but  these  lands  are  not 
of  equal  value,  and  are  subject  with  others  to  a  term  to  raise  10,000/.,  this 
ifl  not  a  good  execution  of  the  power  of  revocation  ;  the  second  deed  is  a  revo- 
cation of  the  will  as  to  the  lands  in  Y.  thereby  settled,  and  if  B.  chuses  to 
adhere  to  the  lands  in  [♦]H.,  he  is  a  trustee  for  the  lands  in  Y.  for  testator's 
heir  at  law,  and  C.  is  not  entitled  to  any  equity  against  him.     1  Atk.  575.] 

[If  a  man  devises  all  his  freehold  lands  in  the  occupation  of  L.,  and  all 
the  rest  of  his  estate,  consisting  of  ready  money,  jewels,  leases,  judgments, 
mortgages,  &c.  or  in  any  other  thing  whatsoever  or  wheresoever,  to  his  wife, 
yet  the  rest  of  real  estate  does  not  pass.     S  Atk.  103.] 

[If  a  man  devises  to  his  son  H.  all  his  freehold  and  copyhold  in  C.  (which 
copyhold  I  have  surrendered  to  the  use  of  my  will)  and  dies,  having  surren- 
dered part  of  a  house,  add  not  the  other  part  which  he  had  purchased  after 
the  surrender,  only  what  was  surrendered  shall  pass  and  the  customary  heir 
shall  not  be  disinherited  of  the  r^st.     3  Atk.  8.3 

[If  a  man  by  articles  before  marriage  covenants  to  settle  lands,  or  a  rent- 
charge  thereout,  of  40/.  per  annum  on  trustees,  to  the  use  of  him  for  life, 
wife  for  life,  in  bar  of  dower,  remainder  to  the  heirs  of  their  bodies,  and  he 
has  then  no  real  estate,  but  purchases  afterwards  one  of  9/.  in  A.  and  then 
another  of  40/.  in  B.,  subject  to  an  estate  for  life  to  another  in  an  undivided 
moiety,  the  lands  in  A.,  and  the  moiety  in  possession  of  those  in  B.,  shall  be 
considered  as  purchased  in  performance  of  the  covenant,  and  go  towards 
the  widow's  jointure,  the  moiety  not  in  possession  shall  go  to  the  heir  at  law* 
3  Aik.  323.] 

fIfA.by  articles  previous  to  his  marriage  with  B.  covenants  to  lay  out 
?0O0/.  in  lai^,  and  to  settle  on  A.  for  life,  B.  for  life,  then  to  trustees 
to  sell  and  divide  the  money  among  the  children  of  the  marriage,  to  sons  at 
21,  daughters  21  or  marriage,  provided  no  sale  be  made  till  one  of  the 
shares  become  payable ;  and  lancls  are  purchased,  part  before,  part  after 
A. 'a  death.  C.  the  only  child  attains  21  inB.'slife,  but  never  applies  for 
a  sale,  nor  are  the  lands  conveyed  to  her,  but  she  lets  leases  of  them,  re- 
serving rent  to  her  and  her  heirs;  B.  dies;  C.  dies  intestate;  the  lands 
shall  go  to  the  heir  at  law,  and  not  be  considered  as  personal  estatCt  9 
Atk.  680.] 

[{(  a  woman  under  age  gives  a  personal  legacy  to  her  daughter,  and  de-» 
vises  her  real  estate  to  a  stranger,  the  daughter  is  not  obliged  to  make  an 
election,  but  shall  take  the  legacy  under  the  will,  and  the  real  estate  as  heir 
at  law,  the  will  as  to  that  being  void.     3  Atk.  695.     1  Ves.  298.] 

[;If  a  man  gives  legacies  to  bis  executors,  and  a  copyhold  to  A.,  he  pay- 
ing his  executors  1000/.,  and  gives  the  residue  of  his  estate  toachari^, 
this  1000/.  is  a  charge  on  real  estate,  therefore  void  by  statute  of  mortmain, 
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and  the  devisee  cannot  take  without  performiDg  the  condition,  therefore  the 
1000/.  shall  go  to  the  heir.     1  Ves.  108.] 

If  a  man  settles  an  estate  in  trust  for  such  uses  as  he  shall  appoint,  and 
appoints  that  the  trustees  convey  to  his  daughters  generally  ;  the  daughters 
have  only  an  estate  for  life,  and  the  heirs  shall  have  the*  reversion.    R.  2  Ca. 

Ch.  125. 

"    Though  the  trust  was  for  want  of  an  appointment,  to  his  son  and  daogh- 

ters  and  their  heirs  ;  for  he  has  made  an  appointment.     R,  2  Ca.  Ch.  1 25. 

So,  if  a  lease  for  three  lives  is  in  trust  for  B.,  who  dies  j  the  trust  shall  be 
decreed  to  his  heir.     R.  Ca.  Ch.  311. 

If  a  devise  is  of  land  for  fifteen  years,  in  trust  for  naynient  of  dehts  ;  after 
the  debts  are  paid,  the  residue  of  the  profits  during  the  years  shall  be  decreed 
to  the  heir.     R.  cont.  but  a  Qu.  is  there  made.     Ca.  Ch.  98.  ]  Ch.  R.  263. 

Q*][Money  agreed  to  be  laid  out  in  land  shall  be  taken  as  land,  and  go  to 
(he  heir,  whether  the  money  was  in  the  hands  of  trustees,  or  remained  in  the 
bands  of  the  covenantor.     3  P.  V/.  211.     C.  T.  T.  80.] 

[Butif  the  covenantor  afler  the  covenant  purchases  lands  in  fee-simple 
(though  without  the  consent  of  trustees,  as  the  agreement  required),  they 
shall  go  as  a  satisfaction  pro  tanto*     Ibid.] 

[If  money  is  settled  to  be  laid  out  in  fand,  and  afterwards  all  the  parlies 
interested  agree,  that  if  A.  dies  before  it  is  so  invested,  then  it  shall  go  to 
them,  and  their  executors  and  administrators,  according  to  their  respective 
interests,  and  one  of  the  parties  dies  before  A.,  it  shall  go  to  the  heir,  and 
not  to  the  executor.     2  Atk.  452.1 

^But  where  there  is  a  trust  of  money  clearly  intended  to  be  considered  as 
money,  though  afterwards  there  is  a  power  given  to  the  trustees  to  lay  it  out 
in  land,  yet  if  it  is  not  done,  it  shall  not  be  Considered  as  land,  nor  go  to  the 
heir.     3  Atk.  212.] 

[So,  if  a  man  by  will  directs  his  real  estate  to  be  sold,  and  the  produce, 
together  with  his  personal,  to  pay  debts  and  legacies,  and  one  of  the  lega- 
cies is  void  by  Jaw,  or  lapses,  it  goes  to  the  residuary  legatee,  not  to  the  heir 
at  law,     1  Ves,  320.J 

[If  a  man  by  will  gives  all  his  worldly  estate,  all  his  real  and  personal 
estate  to  trustees,  to  pay  several  annuities  and  other  sums  out  of  personal, 
and  if  that  is  deficient,  out  of  rents  and  profits  of  real ;  and,  as  to  the  resi* 
due  of  real  and  personal,  to  such  children  as  his  daughter  should  have 
equally;  if  she  dies  without  issue,  to  othere;  and  directs,  that  on  the  denih 
of  annuitants  their  annuities  shall  go  back  to  the  residue,  and*go  to  those  in 
remainder  over,  but  this  provided  his  daughter  dies  without  issue,  otherwise 
to  be  divided  amoug  them  equally  ;  the  surplus  rents  and  profits  of  the  real 
estate  accumulate,  and  do  not  go  to  the  heir  at  law  ;  but  whether  to  the 
daughter's  children  or  to  those  in  remainder  over,  Qu.  ?  1  Ves.  485.] 

If  by  articles  the  portion  of  the  wife,  and  so  much  money  of  the  husband 
are  to  be  vested  in  a  purchase  for  the  use  of  the  husband  and  wife  and  the 
heirs  of  their  bodies,  without  saying  how  the  use  shall  be  afterwards,  and 
both  die  without  issue  before  a  purchase ;  all  the  money  shall  go  to  the 
heir  of  the  husband,  and  not  to  the  executor  of  the  wife,  though  she  suviv- 
ed.     R.  2Ver.20. 

If  an  heir  purchases  a  prior  mortgage  or  incumbrance  to  defend  him  from 
mesnp  incumbrances:  on  a  bill  by  the  mesne  mortgages,  this  prior  mort- 
gage does  not  aid  the  heir ;  for  he  shall  not  be  allowed  more  than  the 
money  bonajide  paid  for  the  purchase  of  it,  R.  3  Vent,  353.  }  Ver,  33a, 
6*  464f 
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If  a  man  creates  a  term  in  trufttecs  for  portions  for  bi^  daughters  to  be  paid 
at  marriage,  or  age  of  twenty-one  years,  and  afterwards  in  trust  for  his  heir^ 
and  by  his  will  devises  the  like  portions  for  his  daughters,  but  says  that  his 
daughters  shall  not  have  double  portions,  and  one  daughter  dies  under  age 
and  unmarried  :  her  portion  sinks  for  the  benefit  of  the  heir*  R.  1  Ver.  205* 
324.     R.  2  Ver.  93.     Vide  post,  (3  Y  8.) 

So,  if  the  term  is  for  raising  6000/.  for  the  issue  with  which  his  wife  is 
privement  tnseint^  if  it  be  a  daughter  ;  a  daughter  is  bom ;  but  dies  ;  the 
portion  does  not  go  to  her  administrator,  but  sinks  for  the  beoefit  of  the  heir. 
R.  2  Ver.  208. 

If  A.  covenants  to  pay  1000/.  to  B.  for  building  a  new  house  upon  his  es* 
-  tate,and  dies  before  the  house  is  built;  the  heir,  if  there  are  personal  [*]as- 
sets,  shall  compel  the  executor  or  administrator  to  build  the  house.  Ibid. 
322. 

[If  a  person  incapable  to  manage  his  affairs,  and  who  is  afterwards  found 
lunatic,  at  that  time  lays  out  part  of  his  personal  in  the  purchase  of  real  es- 
tate,  with  the  approbation  of  his  only  son,  the  purchase  shall  stand.     2  Atk. 

But  if  a  portion  is  limited  to  be  raised  C\lt  ofhnd  for  a  daughter,  with- 
out limiting  any  time  of  payment ;  if  the  daughter  at  her  age  of  1 7,  disposes 
of  the  sum  to  be  raised  by  her  will,  the  portion  shall  be  paid  to  the  executor 
of  the  daughter.     R.  2  Ver.  74.  352. 

So,  if  the  portion  is  appointed  to  be  paid  at  the  age  of  18  or  marriage, 
the  daughter,  after  18,  may  dispose  of  it  by  her  will,  though  she  dies  before 
oaarriage.     R.  and  affirmed  in  Parliament.     2  Ver.  352.  354. 

If  a  man  devises  lands  to  A.  to  pay  600/.,  to  be  within  six  months  after  his 
death,  and  in  de&ult  thereof  to  B.  and  his  heirs  ;  B.  dies  within  three 
months  ;  the  land  shall  go  by  the  limitation  to  the  heir,  and  not  as  a  mort- 
gage to  the  executor.     K.  1  Ver.  402.     £q.  Abr.  1 05. 

fif  A.,  incumbent  and  patron  of  B.,  as  to  his  worldly  goods,  after  debts 
paid,  disposes  thus  ;'  he  devises  the  advowson,  glebe,  profits,  and  appurte- 
nanceS)  to  C,  his  mother-in-law,  willing  herto  sell  it  as  soon  as  she  conve- 
niently and  lawfully  may  to  Eaton  College,  or  if  they  do  not  agree,  to  Trin- 
ity, or  if  they  do  not  agree,  to  any  college,  the  best  purchaser :  and  gives  C, 
her  heirs,  &c.  his  freehold  lands  in  O.,  and  after  some  small  legacies  gives 
her  the  residue,  and  makes  her  executrix;  there  is  no  resulting  trust  to  the 
heirs  at  law  of  A.,  but  a  devise  of  the  beneficial  interest  to  C«,  with  injunc- 
tion to  sell  to  particular  societies.     1  Atk.  618.] 

[If  A.  patron  and  incumbent  of  S.,  by  will  devises  the  advowson  to  B.  on 
trust,  to  present  W.  his  son,  and  then  to  sell  it,  and  after  payment  of  debts  to 
distribute  the  residue  in  thirds  to  his  daughters,  and  if  either  die  before  2], 
or  n^arriage,  her  third  to  the  son  if  he  confirms  the  will  by  deed,  if  not,  to 
the  surviving  daughters  ;  W.  is  presented  and  dies  before  the  sale,  leaving  an 
infant  daughter ;  there  is  no  resulting  trust  for  the  heir  at  law,  and  the  own- 
ership in  equity  is  vested  in  the  cestuique  trust  of  the  surplus,  who  shall  pre- 
sent.     1  Atk.  621.] 

[If  a  man  seised  in  fee  of  A.  directs  that  it  shall  be  exchanged  for  B.  and 
for  that  purpdse  devises  it  to  trustees  to  make  the  exchange,  and  to  permit 
his  ^wife  to  enjoy  A.  till  the  exchange,  and  then  to  settle  B.  on  his  wife  for 
life,  with  remainders  to  the  same  persons  to  whom  he  had  limited  other  ma- 
nors by  bis  will,  whereby  he  has  devised  all  his  real  estates  to  trustees,  and 
the  exchange  cannot  be  made ;  the  heir  at  law  of  the  testator,  and   of  the 
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surviving  trustee  for  A.  shall  not  have  A*,  hut  the  person  entitled  ander  the 
will  to  the  other  manors  shall  have  it.     3  Atk.  366.] 

[The  court  will  not  declare  a  will  well  proved,  where  the  heir  at  law  is 
not  before  the  court,  though  he  cannot  be  found ;  but  it  will  decree  a  sale. 
2Atk.  120.] 

[If  an  heir  at  law  defendant  admits  the  will  that  disinherits  him,  he  is  not 
entitled  to  inspect  the  deeds  of  the  estate.     3  Atk.  719.] 

[If  a  man  by  will  devises  bis  land  to  his  younger  son,  and  gives  a  con- 
tingent legacy  to  A.  who  becomes  his  heir  at  law,  with  express  condition 
[*jnot  to  dispute  the  will,  which  is  not  duly  executed  to  convey  lands,  A. 
when  of  age  shall  make  election  of  the  legacy  or  the  lands.  2  Ves.  12.  See 
also  2  Ves.  jun.  371 ,  372.] 

[If  a  man  devises  that  till  A.  attains  21  or  marries,  her  mother  B.  shall 
receive  the  rents,  and  pay  A.  300/.  a  year,  and  retain  900/.  per  ann.  to  her- 
self, and  to  account  with  A.  if  she  attains  21  or  marries ;  if  A.  dies  before 
either,  then  to  C,  his  niece  and  heir  at  law :  the  court  will  not  appoint  a 
receiver  on  the  prayer  of  C,  but  (Semb.)  will  grant  injunction  to  stay  waste* 
2  Ves.  360.] 

}  Real  estate  descended  to  the  heir,  is  liable  to  the  demands  of  creditors, 
if  there  be  a  deficiency  of  personal  assets.  Thompson  v.  Brown,  4  Johns. 
Ch*  Rep.  619.  I 

(3Q)  IDIOT. 

[The  power  of  Justices  of  peace  does  not  extend  to  lunatics,  whose  rela- 
tions are  in  a  condition  to  apply  to  chancery.     2  Atk.  52.    Vide  Idiot,  (C).] 

If  a  commission  is  granted  to  A.,  chancery  at  discretion  may  afterwards 
commit  the  custody  to  another.     Semb.  1  Ver.  262. 

But  will  not  change  it,  upon  a  petition   by  the  next  of  kin,  because  that . 
the  inheritance  may  descend  to  the  committee,  or  that  the  maintenance  is 
too  large.     2  P.  W.  263. 

[Notice  of  passing  accounts  of  lunatic^s  estate  should  always  be  given  to 
such  relations  as  would  be  entitled  to  a  share  if  he  died  intestate  ;  but  they 
are  not  allowed  costs  of  attendance  unless  for  special  cause.     2  Ves.  25.] 

[If  a  lunatic  has  estates  both  in  England  and  Scotland,  a  proportion  from 
each  should  be  allowed  for  his  maintenance.     2  Ves.  131 .] 

[The  court  will  (on  circumstances)  order  the  bond  given  by  committee  to 
be  delivered  up,  and  less  security  taken.     2  Ves.  673.] 

[So,  will  order  it  to  be  delivered  up,  on  a  greater  security  being  given ; 
but  such  applications  are  not  encouraged,  as  the  lunatic  might  be  without 
remedy  for  the  time  past.     2  Ves.  674. 1 

A  committee  cannot  make  an  incumorance  upon  the  estate  of  an  idiot, 
without  an  order  of  court,  by  mortgage  or  otlierwise ;  for  he  has  but  an  estate 
at  will.     1  Ver.  262. 

[Committee  on  lunatic's  real  estate,  may  cut  down  timber  on  it  for  repairs ; 
and  if  they  have  bought  timber,  they  shall  make  good  the  money  to  the  per- 
sonal estate.     2  Atk.  407.] 

So,  if  A.  before  his  lunacy  makes  a*  mortgage,  the  committee  cannot  join 
in  an  assignment  for  a  greater  sum.     R.  )  Ver.  262. 

So,  he  cannot  make  leases.     1  Ver.  262. 

Nor,  demand  an  allowance  for  improvement  of  the  estate  by  building  on 
it.     1  Ver.  263. 
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Tf  A.  is  found  a  lunatic  from  such  a  day,  without  intervals,  all  alienations 
by  him,  after  that  day  shall  be  avoided.     2  Ver.  678.    Vide  2  Ver.  414. 

So,  a  purchase  from  him  at  an  under-value,  though  confirmed  by  fine  and 
recovery  upon  re-payment  of  so  much  as  was  duly  advanced  with  interest. 
2  Ver.  678. 

[To  keep  a  commission  of  lunacy  unexecuted  for  any  long  time  is  a  con- 
tempt.    2  Atk.  52.1 

^if  there  is  a  misbehaviour  in  executing  an  inquisition  of  lunacy,  the  court 
may  quash  it,  and  direct  a  new  commission  ;  but  a  mtlivs  inquirendum  l^Jiis 
only  grantable  on  the  part  of  the  crown,  who  cannot  traverse  as  a  subject 
can.     3  Atk.  5.1 

[If  the  lunatic  appears  better  on  an  inspection  after  the  inquisition  .taken, 
the  court  will  grant  a  traverse,  and  suspend  the  grant  of  the  custody  till  fur- 
ther order.     Ibid.] 

[Whether  the  party  can  have  a  traverse  without  applying  to  this  court  ? 
Qu.  Vide  Cutt's  case.  Ley,  86.  but  without  leave  of  this  court  the  custody 
cannot  be  suspended.     Ibid.] 

[If  the  inquisition  be  to  enquire  whether  A.  is  a  lunatic,  or  enjoys  lucid  in- 
tervals, so  that  he  is  not  sufficient  for  the  government  of  himself  and  his  af- 
fairs, and  the  return  is,  that  A.  is,  from  the  weakness  of  his  mind,  incapable 
of  governing  himself,  and  his  lands  and  tenement,  it  is  an  illegal  and  void 
return,  and  the  inquisition  shall  be  quashed.     3  Atk.  168.] 

[The  above  return  is  good  in  substance,  though  informal ;  and  if  a  second 
inquisition  is  returned  that  he  is  of  unsound  mind,  so  that  he  is  hot  sufficient 
to  the  government,  &c.  it  is  good,  and  after  th6se  two  the  court  will  not 
grant  a  traverse.     3  Atk.  1 84.] 

[Not  only  the  lunatic,  but  the  heir  of  the  lunatic  is  bound  upon  the  tra- 
verse of  the  inquisition.     3  Atk.  308.]] 

[The  chancellor  will  on  application  make  a  provisional  order,  as  to  the  ef- 
fects of  a  supposed  lunatic,  till  the  lunacy  is  fully  determined.     3  Atk.  635.] 

[Infants,  lunatics,  and  feme  coverts,  enabled  to  surrender  leases  in  order 
to  renew  the  same,  29  G.  3.  c.  31.  s.  1*3 

[Fine  and  charges  of  renewal  to  be  a  charge  on  the  estate.     Id.  s.  2. j 

[New  leases  to  be  to  the  former  uses.     Id.  s.  3.3 

[Lunatics  and  their  guardians  and  committees  enabled  to  accept  of  surren- 
ders of  old  leases  and  to  grant  new  ones.     II  G.  3.  c.  20.  s.  1  &  2.] 

[Fines  for  renewals  how  paid  and  applied.     Id.  s.  3.] 

[A  trustee  reported  by  the  master  to  be  a  lunatic  cannot  be  ordered  to 
convey  under  4  Geo.  2.  c.  10.  unless  a  commission  of  lunacy  has  issued.  2 
Ves.  jun.  587.] 

[The  court  will  direct  one  found  non  compos  before  a  foreign  jurisdiction 
(as  tlie  senate  of  Hamburgh)  heir  to  a  mortgagee,  to  convey,  under  4  G.  2. 
£•  10.     1  Ves.  292.     Vide  2  Ves.  jun.  588.] 

[]If  the  supposed  lunatic  is  abroad,  the  commission  may  be  directed  to  the 
county  in  England  where  his  mansion-house  and  estate  lies.     2  Ves.  401.] 
^The  common  form  is  not  of  necessity  to  be  observed.     Ibid.] 
[The  commissioners  and  jury  have  a  right  to  inspect  the  person,  but  they 
are  not  obliged  so  to  do.     Ibid.J 

\  The  court  will  not  direct  the  sale  of  a  lunatick's  estate  for  bis  mainte- 
nance, under  an  inquisition  taken  in  a  foreign  jurisdiction ;  but  such  inquisi- 
tion may  be  a  sufficient  ground  for  a  new  commission  and  inquisition.  Per- 
kins^ Case,  2  Johns.  Ch.  Rep.  124.  ( 

[Not  being  able  to  answer  the  mQst  common  question  touching  figures  is 
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not  ground  for  a  commission,  if  the  party  gives  rational  answers  to  ofcer 
questions.     2  Ves.  407.] 

[A  man's  appearing  not  lunatic  at  one  time  does  not  prevent  application 
afterwards  ;  but  if  tliere  has  been  a  personal  examination  on  the  first,  the 
chancellor  will  not  proceed  without  new  inspection.     Ibid.] 

[If  a  man  is  found  anidipt  for  so  many  years  past,  it  is  good ;  for  finding 
him  an  idiot,  implies  from  his  birth  ;  the  rest  is  surplusage.     Ibid.] 

[[Though  a  man  is  very  weak,  and  a  petition  for  commission  is  presented 
[*]in  the  name  of  infants,  whose  remainder  may  be  thereby  defeated,  the 
court  will  not  grant  commission,  and  the  court  will  grant  relief  again^ 
deeds  or  will  obtained  from  a  man  against  whom  it  will  grant  a  commission* 

Ibid.] 

[A  petition  to  supersede  a  commission,  must  be  in  the  name  of  the  person 
who  had  recovered  sound  mind.     2  Yes.  25.] 

[Remedy  in  chanceiy  in  respect  to  the  debts  or  contracts  of  lunatics,  43 
G.  3.  c.  75.  s.  1  &  2.] 

[Leasing  powers  may  be  executed  by  committees  of  lunatics.     Id.  s.  3.] 

[The  chancellor  may  direct  committees  of  estates  of  lunatics  to  make 
leases  thereof.     Id.  s.  4.] 

[Such  acts  of  committees  binding.     Id.  s.  5.] 

\  To  whom  the  custody  of  a  lunatick's  person  and  estate  shaU  be  coneh 
mitted.     Livingston's  Case,  I  Johns.  Ch.  Rep.  436. 

Jurisdiction  of  chancery  overall  matters  in  relation  to  idiots  and  lunaticks^ 
Wendell's  case,  1  Johns.  Ch.  Rep.  600.  Brasher's  Ex'rs.  v»  Cortlandt,  2 
Johns.  Ch.  Rep.  400.     S.  C.  242. 

So  the  court  will  protect  the  rights  of  persons  incompetent ;  as  persons  of 
weak  minds,  very  aged,  and  such  as  are  deluded  or  lunatick.  Malin  v.  Ma- 
lin,  2  Johns.  Ch.  Rep.  238.     Barker's  Case,  2  Johns.  Ch.  Rep*  232. 

A  marriage  with  a  lunatick,  is  void ;  and  a  court  of  chancery  possessing 
an  exclusive  jurisdiction  over  lunacy  and  matrimonial  causes,  will  grant  relief 
in  such  cases.     Wightman  v*  Wightman,  4  Johns.  Ch.  Rep.  343. 

In  the  management  of  a  lunatick's  estate,  the  interest  of  the  lunatick  is 
more  regarded  than  that  of  those  who  may  be  entitled  to  the  socceasion  ; 
and  the  court  will  direct,  that  timber  on  the  land  be  sold,  and  real  estate 
converted  into  personal,  and  vice  versa^  as  may  best  promote  his  interest. 
Salisbury's  Case,  3  Johns.  Ch.  Rep.  347. 

The  manner  of  superseding  a  commission,  on  the  recovery  of  the  lana- 
tick.  Hank's  Case,  3  Johns.  Ch.  Rep.  567.  Drayton's  Case,  1  Des.  144.  \ 

(3  R)  INFANT. 
(3  R  1.)  How  he  shall  sue. 

An  infant  shall  have  the  same  relief  in  chancery  as  another  person*  Vide 
Pleader,  (2  C  1 .) 

And  may  sue  by  prochien  amy^  or  guardian.  Vide  Pract.  R^.  in  Chan. 
194.      \  Vide  Aymar  v.  Roff,  3  Johns.  Ch.  Rep.  49.  { 

Or,  in  person.     Vide  Pract.  Reg.  in  Chan.  194. 

So,  a  bill  may  be  exhibited  by  any  one,  as  prochien  amy  to  an  infiint  tn 
venire  sa  mere,  and  he  shall  thereupon  have  an  injunction  to  stay  waste. 
Eq.  Abr.  71.     2Ver.  71K 

So,  a  bill  for  an  infant  by  a  prochteyi  amy,  without  the  consent  of  the  in* 
fant,  shall  be  allowed  :  for  it  is  at  his  peril.     Eq.  Abr.  72. 
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iProchien  amy  need  not  be  a  relation,  but  then  he  must  be  a  person  of 
substance,  because  liable  to  costs.     I  Atk.  570.] 

So,  a  stranger  maj  demand  aln  account  for  an  infant  against  his  guardian, 
during  his  minority,  though  the  infant  himself  cannot  have  an  account  against 
him  till  his  full  age.     2  P.  W.  119. 

[if  a  man  leave  a  per^sonal  estate  between  his  wife,  whom  be  makes  ex- 
ecutrix, and  two  infant  children,  and  a  relation,  ad  proehien  amy,  files  a  bill 
against  the  wife  for  an  account ;  on  affidavit  of  other  relations,  that  the  suit 
.  is  not  for  infant's  benefit,  the  court  will  refer  it  to  a  nfaster,  and  on  his  re- 
port to  that  effect,  stay  proceedings.     3  P.  W.  1 40.] 

If  there  be  a  mistake  by  the  offer  of  an  infant  in  his  bill:  the  court  will 
take  care  of  him,  and  direct  an  amiendment  of  the  biih     2  P.  W.  386,  7. 

[On  extraordinary  circumstances,  the  court  will  give  an  infant  plaintiffa 
day  to  shew  cause.     2  Atk.  529.] 

But  when  an  infant  sues,  he  shall  have  no  other  privilege,  than  a  man  of 
full  age  ;  for  he  shall  pay  costs,  and  if  he  claims  by  a  will,  there  is  no  need 
of  proof  as  to  himself.     2P.  W.  519. 

[On  a  bill  filed  by  proehien  amy,  an  infant  pay^  no  costs.     Str.  708.] 

5N.  B.  7'he  contrary  was  ordered  at  first,  whereupon  plaintiff  obtained  a 
learing  ^s  to  the  point  of  costs,  when  it  was  ordered  as  here  reported. 
This  is  probably  the  reason  why  this  case  is  wrong  reported  in  2  P*  W« 
Select  Cases  in  C,  &c.J 

(3  R  2.)  How  he  shall  be  suecL 

If  an  infant  is  sued,  the  court  will  appoint  a  guardian  to  defend  him.  Vide. 
Pract.  Reg.  in  Chan.  194,  5.     Vide  Pleader,  (2  C  2.) 

[*]Or,  he  may  answer  in  person.     Vide  Pract.  Reg.  in  Chan.  194. 

[An  infant  when  he  comes  of  age  is  entitled  to  put  in  a  new  answer,  and 
make  a  better  defence  if  he  can.     2  Atk.  529.] 

[An  infant  may  also  apply  to  put  in  a  better  answer  during  his  infancy, 
where  he  might  not  be  able  to  come  at  the  same  evidence  when  he  shall  be 
of  age ;  as,  if  the  necessary  witnesses  are  old.     Ibid.J 

And  may  be  compelled  to  the  performance  of  a  decree.  Vide  Pract. 
Reg.  in  Chan.  195. 

And  shall  be  committed,  if  he  disobey  it.     Ibid. 

If  he  sues  by  proehien  amy,  and  after  his  full  age  he  does  not  proceed| 
whereby  his  bill  is  dismissed ;  he  shall  pay  costs,  and  take  his  remedy  agduist 
his  proehien  amy.     2  P.  W.  297.     [Vide  supra,  (3  R  1.)] 

(3  R  3.)  What  things  he  shall  be  decreed  to  do  during  his 

infancy « — ^To  perform  a  trust. 

If  land  is  conveyed  by  trustees  to  an  infant,  he  shall  be  compelled  to  pt^r* 
form  the  trust  during  his  minority.     Serab.  1  Ver.  343. 

So,  if  land  is  given  to  him  for  payment  of  an  annuity  to  another,  he  shall 
be  compelled  to  pay  it  and  the  arrearages.     Tot.  171. 

So,  if  there  be  a  bond  for  the  money  of  A.  in  the  name  of  an  infant ;  upon 
payment  to  A.  the  infant  shall  be  stayed  from  suing. 

So,  by  the  st.  7  Ann.  1 9.  an  infant  trustee  may,  on  petition  and  reference 
to  a  master,  be  ordered  by  the  court  to  assign  his  trust. 

[By  St.  4  G.  3.  c.  16.  the  powers  of  7  Ann.  c.  19.  are  granted  to  the 
courts  in  the  counties  palatine  and  Wales,  with  respect  to  lands  in  them 
severally.]  r*^^^-^ 
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[Idfsiiits  Enabled  to  surrender  leases  in  order  to  renew  the  same.     29  G. 
3.  c.  31.  s.  !•} 

[Fine  and  charges  of  renewal  to  be  a  charge  on  the  estate.     Id.  s.  3.] 

TNcw  leases  tabe  to  the  former  uses.     Id.  s.  3.] 

LThe  St.  7  Ann.  c.  19.  extends  only  to  plain  and  express  trusts,  not  td 
such  as  are  implied  or  constructive  only.     3  P.  W.  387.] 

(Therefore,  if  A.  covenants  to  convey,  dies,  and  the  premises  descend  to 
$.,€.,  and  D.  an  infant,  B.  and  C.  shall  convey  immediately,  and  a  day  be 
^ven  to  D.  to  shew  cause  within  six  months  after  he  is  of  age.     Ibid.3 

[Or,  if  lands  in  fee  are  devised  to  infant,  charged  with  debts  and  legacies, 
the  infant  shall  not  be  decreed  to  join  in  sale  of  so  much  and  such  part  as 
shall  be  sufficient  and  fit  to  be  sold  to  pay,  but  the  master  shall  report,  and 
the  infant  convey  when  of  age,  unless  he  shew  cause  in  six  months.  3  P. 
W.  389.] 

[Ad  infant  trustee  shall  not  be  decreed  to  convey,  if  there  is  a  doubt 
whether  he  has  an  interest  of  his  own  in  the  estate,  unless  on  proper  suit. 
2  Ves.  559.] 

And  to  levy  a  fine,  if  it  be  necessary  for  an  effectual  assignment ;  as,  if  she 
be  a  feme  covert.     (Vide  Com.  Rep.  61 5.) 

[The  court  will  order  an  infant  who  is  a  feme  cover!,  and  heir  of  a  mort- 
gagee in  fee,  to  convey  by  fine,  the  husband  consenting  by  council,  for  affi« 
davit  of  service  on  him  is  not  sufficient.     3  Atk.  479.] 

[The  court  will  order  an  infant  trustee  to  convey  by  common  recovery  j 
for  the  act  is  general,  that  he  shall  convey  as  the  court  shall  direct.  3  Aikm 
559J 

[On  application  for  an  infant  trustee  to  join  in  suflering  a  common  recce 
Very,  the  court  will  order  all  parties  to  concur  in  all  necessary  acts  [»]for 
the  infant's  suflering  it,  as  it  is  doubtful  whether  he  can  do  it  without  a  privy 
seal.  3  Atk.  164.] 

But  this  ought  to  be  done,  where  the  trust  is  manifest ;  for  if  the  trust  is 
not  in  writing,  there  shall  be  a  decree  upon  a  bill.     2  P.  W.  549. 

So,  a  decree  4br  the  sale  of  an  estate  for  payment  of  debts,  binds  infants. 
I  Vcr.  295. 

So,  an  infant  shall  be  foreclosed,  if  he  does  not  redeem  a  mortgage  during 
his  infancy.     2  Vent.  351. 

But  if  the  title  is  dubious,  he  shall  not  be  foreclosed,  till  his  full  age ;  for 
no  money  can  be  expected  on  the  assignment.     Ibid. 

And  if  he  be  foreclosed,  he  shall  have  a  day  allowed  him,  after  his  full  ace. 

1  Ver.  295.  ** 

So,  if  he  be  decreed  to  join  in  a  sale,  he  shall  have  a  day  to  shew  cause  to 
the  contrary,  after  his  full  age.     2  Ver.  429. 

So,  if  it  be  decreed  that  any  one  shall  hold  and  enjoy  land  against  him. 

2  Ver.  479.  J  ^  & 

A  decree  for  the  confirming  or  avoiding  of  a  will,  where  an  infant  is  heif 
^'^  «^J["8ee,  shall  be  final,  and  binds  the  infant.     R.  Eq.  Ca.  T28. 

[The  mhcntance  of  an  infant  is  never  bound  by  any  discretionary  act  of 
the  court,  though  as  to  personal  things  it  has  been  done.     2  Ves.  23.1 

[See  4  Ves.jun.  147.]  -" 

{  A  specific  performance  of  a  contract  of  the  father,  for  the  sale  of  land, 
decreed  j^mst  the  son  an  ii>fiint,  and  allowed"  six  months  after  cominc  of 
age,  to  shew  cause  against  the  decree.     Glaze  v.  Drayton,  1  Des.  109. 
Wilkmson  v.  Wilkinson,  1  Des.  201 .  } 
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(3  R  4.)  To  do  his  duty. 

So,  an  infant  shall  be  compelled  to  give  a  discharge  for  money  paid  to  him 
So,  an  infant  executor  shall  be  compelled  to  the  payment  of  debts.  * 

If  A.  gives  a  lottery  ticket  npon  condition,  that  the  donee  shall  divide  all 
above  -ZQs.  with  B.,  the  donee  shall  be  decreed  to  divide  though  he  is  an  in- 
fant.    R.  2  Ver.  560.  ^ 

(3  R  5.)  Or,  a  thing  for  his  advantage- 
So,  an  infant  shall  be  compelled  to  th»  performance  of  his  agreement,  if 
be  had  any  advantage  by  the  means  of  such  agreement ;  as,  if  the  eldest  son 
promise  to  bis  father  to  give  100/.  to  the  younger  son,  if  the  father  will  de- 
aist  from  making  a  settlement,  which  he  intended  on  the  youngier  son,  by 
which  means,  the  father  does  desist  from  the  settlement ;  though  the  eldest 
son  was  an  infant,  he  shall  be  compelled  to  pay  the  100/. 

So,  equity  usually  regards  that  interest  which  is  most  beneficial  for  the  iiir 
fant.     1  Ver.  252. 

[If  an  estate  is  conveyed  in  trust,  to  be  sold  to  pay  incumbrances  then  af- 
fecting it,  &c.  the  residue  in  trust  for  grantor  and  his  heir,  and  bill  be  brought 
by  a  subsequent  bond-creditor  to  have  this  estate  sold,  prior  incumbrances 
paid,  and  then  his  debt ;  and  the  heir  by  answer  insists,  that  being  an  infant 
the  parol  ought  to  demur,  though  \i  is  to  the  infant's  prejudice,  and  his  coun* 
sel  would  waive  it,  ye^  as  it  has  been  mentioned  the  court  cannot  avoid  order^ 
ingit.     C.  E.  T.  198.] 

[But  if  A.  before  marriage  covenants  with  trustees  to  pay  them  a  sum  to 
be  laid  out  iq  lands  for  B.,  his  wife's  jointure,  and  he  afterwards  settles  cer- 
tain lands  for  her  jointure,  and  by  will  confirms  it,  and  directs  them  after  her 
death  to  be  sold,  and  the  money  divided  between  C.  an  infant,  [*lhis  heir 
^t  law,  and  five  others,  and  B.  brings  bill  refusing  the  lands  so  settled,  and 
insisting  on  the  performance  of  the  covenant  before  marriage,  and  that  these 
lands  shall  be  sold  for  that  purpose,  and  it  is  for  the  infant's  benefit  that  the 
lands  should  be  now  sold ;  the  court  will  decree  it,  as  there  is  a  trust  to  be 
performed,  but  does  not  mean  to  break  in  on  the  rule  of  the  p^roPs  demu)?^ 
ring.     3  Atk.  117.]  r 

If  an  infant  by  his  answer  offers  other  lands  for  security  of  portions  to  his 
younger  brothers,  to  prevent  a  sale  of  the  lands  charged,  and  does  not  im- 
mediately  upon  his  coming  of  age  retract  his  offer,  he  shall  be  bound  there^ 
by.     2  Ver.  224,  5. 

So,  building-leases,  for  the  advantage  of  an  infant,  i^re  decreed.  2  Ver* 
225. 

So,  an  exchange  made  during  the  minority  of  an  infant,  if  he  continues  iii 
possession  after  his  full  age^     ibid. 

But,  generally,  an  infant  shall  not  be  compelled  to  make  good  bis  agree- 
ment. 

[If  one  on  coming  of  age  gives  a  note  for  liquors,  &g.  which  he  had  befqro 
of  age,  and  whilst  at  school,  no  account  being  produced ;  the  court  will  or- 
der the  note  to  be  delivered  up,  but  will  not  enjoin  the  donee  from  suing  at 
law  as  for  necessaries^     %  kfdL^  34.} 

So,  he  shall  not  be  compelled  to  pay  a  debt  out  of  real  assets,  during  his 
minority.     Dub.  1  Ver.  428. 

But  a  decree  against  him  during  his  infancy  shall  not  be  avoided,  if  it  was 
:^Qt  obtained  by  collusion,  though  nqt  equflil,     P.  VV«  734^ 
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(3  R  6.)  Maintenaqce  of  infants. 

If  ap  estate  is  devised  or  fiettled  for  the  benefit  of  children,  who  are  iot 
fants,  the  court  may  allow  how  much  shall  be  applied  for  their  maintenance* 
Vide  2  VjBr.  236.      j  Vide  Methodist  Episcopal  Church  r.  Jaqu^,  3  John^. 

Ch.  Rep.  1.  { 

[The  court  may  appoint  a  guardian  and  maintenance  on  petition,  though 
00  cause  is  depending.     2  Atk.  315.     3  Bro.  C.  C.  88.    3  Bro.  C.  C.  600.] 

[The  court  will  not  confirm  a  testamentary  guardian,  nor  refer  an  infantas 
maintenance  to  a  master  on  petition  ;  there  must  be  a  bill.  3  Atk.  518.3 
{  Vide  Bostwick^s  Case,  4  Johns.Ch.  Rep.  100.     S^mb.  contra.  ( 

[A  receiver  of  an  infantas  estate  is  never  appointed  when  no  bill  is  d^ 
pending ;  but  if  it  is  only  filed,  there  may  be  an  application  for  one  on  in- 
fant's  behalf.     1  Atk.  489.  578.     2  Atk.  315.] 

[Allowance  of  maintenance  to  a  guardian  demanded  afterwards  must  be  in 
regard  to  what  the  infant  had,  at  the  respective  times  for  which  such  main- 
tenance is  to  be.     3  P.  W.  365.] 

And  maintenance  shall  be  allowed  by  consent  of  the  relations,  tliough 
there  is  no  provision  for  it ;  for  the  court  by  natural  equity  has  power  to 
make  an  allowance.     R.  2  Ver.  236. 

So,  if  there  is  an  elder  son  an  infant,  and  other  younger  children,  who  have 
no  provision;  the  court  will  allow  a  more  ample  maintenance  to  the  guar- 
dian, by  which  the  younger  children  may  be  maintained.  .  2  P.  W.  22. 

f  Where  there  is  a  numerous  family  of  children,  the  court  will  order  ^ 
liberal  allowance  for  an  eldest  son,  to  enable  him  as  head  of  the  family 
to  maintain  his  brothers  and  sisters ;  but  if  he  is  conveyed  clandestinely 
to  ja  seminary  abroad,  they  will  allow  nothing,  but  direct  the  rents  and 
profits  to  be  laid  put  for  his  benefit.     3  Atk.  511.] 

[»]S6,  if  ^  sum  of  money  is  bequeathed  to  an  infant  at  such  an  age,  or  to 
be  pdid,  at  his  full  age ;  the  interest  shall  be  applied  for  his  fnaintenance  in 
the  interim.     R.    1   Ch.  R.  265.     2  P.  W.  22.     Vide  post,  Legacy,  (3 

And  if  no  interest  is  payable,  the  court  will  direct  part  of  the  principal  to 
be  paid,  for  which  interest  shall  be  deducted  by  him  who  pays  it,  out  of  the 
residue  on  payment  thereof.     2  P.  W.  23, 

But  if  the  estate  be  small,  the  lower  interest  shall  be  paid.     2  P.  W.  22, 
{  VideBostwick's  Case,  4  Johns.  Ch.  Rep.  100.  | 

So,  if  a  term  is  created  to  raise  maintenance,  and  the  estate  is  incumbered 
with  a  mortgage,  which  the  rents  cannot  pay  :  a  mortgage  of  the  term  shall 
Ve  decreed.     1  P.  W.  490.  ^ 

But  this  shall  not  be  done  without  necessity,  or  if  the  parent  is  able  to 
maintain  the  infant.     \  P.  W,  493.     [i  Atk.  513.] 

But  if  a  legacy  is  given  to  an  infant,  his  guardian  cannot  disburse  out  of 
the  principal  sum  for  his  maintenance.     Vide  ante,  (3  O  1,  2.) 

So,  if  500/.  is  devised  to  be  paid  out  of  land  vested   in  trustees  by   deed, 
for  the  portion  of  a  daughter  at  her  full  age,  and  if  she  dies  before,  to  anoth- 
er person  ;  though  nothing  is  devise.d  besides  that,  and  she  cannot  have  the 
interest,  yet  nothing  rhall  be  deducted  out  of  the  principal  for  her  roaintc- 
nance,  m  respect  of  the  devise  over,     R.  Ca.  Ch.  249.   • 

I  If  a  freeman  of  London  devises  a  sixth  part  of  hie  customary  estate  to  his 
daughter,  and  directs  it  to  remain  in  the  mother's  hands  till  twenty-one,  or 
marriage,  and  devises  the  residue  of  his  estate  to  his  wife,  desiring  her  to 
take  the  trouble  andexpence  of  maintaining  her  tili  tiventy-one,  or  mar- 
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riage ;  ber  maintenance  shall  be  paid  out  of  the  produce  of  the  capital  of 
'  ber  orphanage  part,  then  out  of  the   residue  of  the  legatory  part, .   3  Atk. 
667.] 

(3  S)  INTEREST  FOR  MONEY, 
(3  S  1.)  At  what  time  it  commences. 

If  money  is  borrowed  upon  mortgage,  bond,  note,  &c.  the  interest  thereof 
commences  upon  the  execution  of  the  security,  and  loan  of  the  money. 
Vide  Eq.  Abr.  286. 

If  portions  are  provided  for  children,  and  no  maintenance  given  till  the 
^ime  of  payment,  the  interest  of  the  portions  shall  be  allowed  for  mainte- 
nance. 

Or,  if  a  woman  h^s  land  for  her  jointure,  out  of  which  they  are  payable ; 
she  shall  maintain  her  children  in  thp  interim.     Eq.  R.  93. 

So,  if  money  is  detained  by  wrong,  interest  shall  be  paid.  Per  Cowper, 
I  P.  W.  396. 

If  a  legacy  is  given,  with  a  certain  day  limited  for  the  payment,  interest 
ehall  be  paid  from  the  day  limited,  if  the  legacv  is  not  then  paid.  Tr.  Eq. 
119.     Vide  Sal.  415,  16.     Eq.  Abr.  286.     Vide  post,  (3  Y  9.) 

[If  A.  by  will  creates  a  term  for  payment  of  debts  and  legacies,  and  or- 
ders them  to  be  paid  in  five  years  ;  and  by  codicil  gives  the  same  estate  to 
trustees  to  pay  300/.  per  ann.  to  his  wife,  and  with  the  surplus  to  pay  debts 
and  legacies  with  all  speed ;  a  legacy  shall  bear  interest  from  the  end  of  the  * 
five  years,  a  debt  from  the  time  it  is  liquidated.     2  Atk.  108.] 

If  no  time  is  limited,  interest  shall  commence  from  the  exhibiting  of  a 
£*Jbill  for  it ;  or  if  the  devisee  is  an  infant,  from  a  year  after  the  death  of  the 
testator.     Tr.  Eq.  1 1 9.     Vide  post,  (3  Y  9.) 

[If  a  trust  is  created  to  raise  20,000/.  to  be  applied  to  certain  purposes, 
and  the  residue  to  A. ;  he  dies,  and  afterwards  act  of  parliament  declares 
said  20,000/.  to  the  personal  estate  of  A.  liable  to  his  debts,  the  residue 
to  be  distributed;  and  afterwards  there  is  a  decree  for  payment  of  debts, 
4nd  one-third  of  the  residue  to  be  paid  to  A.^s  widow,  and  two-thirds  to  be 
placed  out  for  his  daughter  an  infant,  and  this  is  neglected  by  the  widow's 
second  husband  (who  is  in  possession)  for  many  years,  interest  shall  be  paid 
from  the  decree.     2  Ves.  472.]  ^ 

ir  a  legacy  is  payable  out  of  the  reversion  of  an  estate  for  the  life  of  anoth- 
er, though  it  cannot  be  raised  immediately,  whenever  it  can  be  raised,  the 
interest  shall  be  paid  from  the  time  when  the  legacy  was  directed  by  the 
will  to  be  paid.     K.  Eq.  R.  89. 

[If the  trust  of  a  reversionary  term  after  a  grandfather's  death  in  mar- 
riage-settlement is  to  raise  portions  for  daughters,  payable  at  twenty-one, 
or  nnarriage  ;  and  in  the  settlement  there  is  provision  for  maintenance  for 
daughters,  which  is  not  to  be  raised  till  after  the  grandfather^s  death,  but  no 
such  exception  as  to  the  portions,  the  portion  vests  from  the  njarriage,  and 
bears  interest  from  that  time,  in  the  life  of  the  grandfather.     3  Atk.  416.1 

If  a  legacy  is  given  by  a  father,  to  be  paid  at  a  future  day,  interest  shall  be 

Slid  in  the  interim  ;  for  by  the  law  of  nature  he  ought  to  maintain  his  son, 
e.  in  the  meantime.     Tr.  Eq.  1 19. 
Otherwise,  if  given  by  a  stranger.     Ibid. 

[If  a  man  having  an  e^^tate  in  the  funds,  and  shares  of  ships,  devises  4000/. 
to  trustees,  to  be  applied  as  he  shall  appoint,  and  by  codicil  appoints  it  to 
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the  use  of  A.  aged  fiv^e,  his  maintenance  and  education  to  be  jpaid  out  of  tb< 
interest,  interest  shall  commence  from  testator's  death.     1  Ves.  308.] 

[If  such  legacy  is  not  separated  from  the  bulk  of  the  estate,  and  it  appears 
that  if  it  had,  and  had  been  laid  out,  it  would  not  have  produced  more  than 
4/.  percent,  the  court  will  give  only  4/.  percent,  though  charged  on  per- 
sonal.     Ibid. 

[If  aportion  is  to  be  paid  at  twenty-one,  with  interest,  at  5/.  per  cent 
per  ann.  from  the  death  of  the  father  to  the  payment  thereof,  the  interest 
shall  be  paid  annually,  and  not  accumulate  till  the  portion  is  payable.  1 
Atk.  552.] 

If  an  annuity  is  devised  or  agreed  to  be  paid  at  Michaelmas  and  Ladj- 
day  \  if  there  is  an  arrear,  interest  shall  be  decreed  from  the  day  of  payment* 
R.  1  P.  W.  543. 

If  an  account  is  stated  by  a  master,  interest  shall  be  paid  for  the  balance. 
1  P.  W.  400.  653. 

But  if  the  debt  is  not  ascertained  till  the  master^s  report,  interest  shall  be 
allowed  only  from  the  report  confirmed.     1  P.  W.  377. 

If  a  loan  is  made  beyond  sea,  the  same  interest  shall  be  paid  as  (bere«  de- 
ducting the  charge  of  the  return.     1  P.  W.  396. 

[If  a  bond  is  given  in  Ireland,  though  for  a  debt  contracted  in  En^and,  it 
shall  carry  Irish  interest.     2  Atk.  382.] 

Yet  where  aportion  was  charged  upon  an  estate  in  Ireland,  by  a  settle* 
ment  and  will  made  in  England  between  parties  here ;  it  was  decreed  to  be 
paid  wittuEnglish  interest,  without  deduction  for  the  charge  of  the  return* 
1  P.  W.  696.     Vide  2  Ver.  395. 

[*]QIf  a  contract  is  made  in  England  for  a  mortgage  of  a  plantation  in  tbe 
West  Indies,  only  legal  interest  shall  be  paid ;  and  if  there  is  a  covenant  for 
more,  though  only  the  interest  where  the  land  lies,  it  is  usury ;  therefore  th^ 
place  where  the  contract  is  made,  not  where  the  security  lies,  or  where 
the  debt  was  contracted,  determines  the  rale  of  interest.  3  Atk.  727.  I 
Ves.  427.] 

[If  money  is  due  on  covenant  at  6/.  per  cent,  and  decreed,  and  a  report 
ascertains  the  whole  sum  and  interest  thereof  at  the  then  legal  interest  of  6/. 
per  cent.,  and  afterwards  bill  is  brought  for  payment  pf  this  accumulate4 
sum  and  interest,  the  interest  on  the  principal  shall  be  at  6/.  per  cent,  to  the 
time  it  is  paid,  on  the  interest  at  6/.  per  cent,  till  the  reduction  of  interest,  j 
and  tlien  at 5/.  percent.     1  Ves.  483.  495.]  J 

SIf  a  father  on  his  son's  marriage  covenants  to  give  or  leave  him  4000/. 
interest  is  not  mentioned,  he  shall  have  interest  at  5/.  per  cent«   from 
the  father's  death.     1  Ves.  99.] 

[A  legacy  for  mourning  out  of  personal  estate  carries  interest  at  5/.  per 
cent,     ibid.] 

[If  a  mortgage  carries  interest  at  four  and  a  half,  with  proviso,  that  if  half 
year's  interest  is  paid  before  the  third  quarter  becomes  due,  the  mortgagee     | 
will  accept  of  4/.  if  the  mortgagor  fails  payment,  the  court  cannot  relieve     j 
him  against  the  half  per  cent. ;  otherwise,  if  it  was  made  at  4/.  per  cent.,  with 
proviso,  that  if  not  paid  at  the  time  it  should  be  mor^,  for  that  is  but  a  mnnint 
pcuna.     3  Atk.  519.] 

[If  a  stated  sum  is  reported  due  for  principal  an4  interest  on  a  mortgiige 
on  an  estate  to  be  sold,  and  there  are  other  mortgagees  and  creditors,  it  bhatt 
carry  interest  at  4/.  per  cent,  only,  from  confirming  the  report,  tho«||b  the 
mortgage  was  at  5/.  per  cent.     3  Atk.  722.] 
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Sf  portions  are  bj  will  charged,  first  on  personal  and  then  on  real  estate 
interest  for  their  maintenance  ;  so  far  as  the  personal  is  deficient,  the 
interest  shall  be  at  4/.  per  cent.     1  Ves»  277.] 

(^If  an  account  is  directed  of  money  which  by  marriage  articles  is  to  be 
laid  out  in  land,  part  for  a  jointure,  and  decree  directs  it  should  answer  in- 
terest, without  saying  at  what  rate,  it  shall  be  only  4/.  per  cent.     2  Ves. 

«39n    '        ' 

{  Resolutions  as  to  the  time  when  interest  shall  commence  in  certain  cas- 
es. Higginson  v.  Air,  1  Dcs.  427.  Bowles  v.  Drayton,  1  Des.  489. 
Pickenson  v.  Legare,  1  Des.  537.     Wainwright  v.  Read,  1  Des.  586.  } 

(3  S  2.)  No  interest  beyond  the  penalty. 

But  generally,  interest  shall  not  be  allowed  in  equity,  beyond  the  penalty 
of  the  security ;  and  the  party  makes  the  penaky  the  measure  of  his  damage 
for  non-payment.     Tr.  Eq.  118.     Eq«  Abr.  288.     C3  Bro.  C.  C.  496.] 

Yet  interest  has  been  carried  beyond  the  penalty,  where  the  bond  is  on- 
ly a  collateral  securi^  for  the  money.     Tr.  Eq.  118. 

Or,  the  party  hath  made  great  tdvantage  by  the  detainer.     Ibid. 

[Interest  beyond  the  penalty  was  decreed  to  be  paid.  Bunb.  23.] 

Q  A  creditor  on  a  judgment  is  not  confined  to  the  penalty,  but  may  carry 
the  computation  of  interest  beyond  it.     3  Atk.  617.] 

(3  S  3.)  Nor  interest  upon  interest. 

So,  generally,  interest  upon  interest  shall  not  be  allowed.  Tr.  Eq.  119. 
Vide  post,  (3  S  4.)  [See  also  1  Ves.  jun.  99.]  {  Vide  the  State  of  Connecti- 
cut v.  Jackson,  1  Johns.  Ch.Rep.  13. 

But  interest  upon  interest  will  be  allowed  in  certain  special  cases ;  as 
where  there  has  been  a  settlement,  after  interest  has  become  due,  or  an 
agreement  for  that  purpose  subsequent  to  the  original  contract;  or  after  a 
confirmation  of  the  master's  report.  The  State  of  Connecticut  r.  Jackson, 
uhi  supra* 

But  an  agreement  at  the  time  of  the  original  contract  to  allow  interest 
upon  interest,  will  not  be  sustained.  Ibid.  14.  16. 

Yet  where  an  administrator  employed  the  moneys  belonging  to  his  intes- 
tate's estate,  in  trade,  for  his  own  benefit,  compound  interest  was  allowed. 
Schiefielin  v.  Stewart,  1  Johns.  Ch.  Rep.  620.  | 

And  if  interest  is  computed  for  interest,  though  the  debtor  agreed  to  pay 
more,  if  not  paid  within  three  months,  he  shall  be  aided,  where  there  is  on- 
ly a  small  arrear.     1  P.  W.  653. 

[*][If  a  mortgagee,  where  the  interest  is  four  and  a  half  per  cent,  at  every 
six  months  turns  the  interest  into  principal,  and  charges  5l.  percent,  on  the 
interest  so  turned  into  principal,  and  when  the  mortgage  is  paid  off  with  six 
months'  notice,  charges  double  interest  for  the  last  six  months,  on  pretence 
it  was  so  agreed  for  services  done  as  a  counsel,  the  mortgagor  shall  be  re- 
lieved.    2  Atk.  330,] 

[if  arrears  of  interest  are  due  when  a  mortgage  is  paid,  the  mortgagee 
shall  never  be  allowed  interest  for  this  interest.     Ibid.] 

[If  interest  is  not  regularly  paid,  it  may  upon  agreement  be  turned  into 
principal ;  but  then  it  must  be  done  fairly,  and  is  generally  on  the  advance 
of  fresh  money,  and  even  then  it  is  reckoned  a  hardship  on  the  mortgagor, 
and  an  act  of  oppression.     Ibid.] 

So,  no  interest  shall  be  allowed  for  a  sum  due,  though  the  party  by  letter 
prayed  forbearance.     R*  1  P.  W.  653. 
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But  if  a  mortgagee  assigns  with  the  assent  of  the  niortgagor ;  the  stsistgnee 
shall  have  interest  for  the  sum  by  him  paid  for  principal  and  interest.    Tr. 

Eq.  120.  .        .    , 

So,  though  the  assignment  is  made  Without  the  joining  of  the  mortgagor. 

Dub.Tr.  Eq.  120.  . 

[If  a  mortgage  is  assigned  for  as  mtuch  as  the  principal  and  interest  come 
to,  but  without  privity  of  mortgagor,  interest  shall  be  carried  on  only  on  the 
principal ;  but  if  the  mortgagee  had  applied  for  payment-  »!>d  the  mortgagor 
refused  it,  interest  shall  be  carried  on,  on  both  principal  and  interest,  wbe* 
ther  the  mortgagor  join  or  not.     Bunb.  41.J 

So,  interest  shall  be  allowed  for  the  balance  of  a  stated  account,  thoagli 
interest  is  computed  in  the  account.     Tr.  Eq.  1 20. 

So,  for  the  gross  sum  payable  on  a  mortgage,  though  it  includes  thelnter-' 
est.     Semb.  Tr.  Eq.  1 20. 

(3  S  4.)  When  interest  shall  not  be  allowed. 

Chanccvy  has  power,  upon  circumstances,  to  abate  or  discharge  interest 
due.     Ca.  Ch.  106. 

As,  after  tender  and  refusal  of  the  mortgage  money,  the  mortgagor  shall  be 
discharged  of  the  interest  upon  an  affidavit  that  he  made  no  advantage  af- 
terwards  of  the  money.     Vide  post,  (4  A  6.) 

So,  if  money  due  upon  mortgage,  ^c.  is  paid  to  the  scrivener,  who  pat 
out  the  money,  but  had  not  the  security  (which  is  not  a  good  payment.)  the 
mortgagee  shall  have  the  principal,  without  interest.     Ca.  Ch.  94.  111. 

[Purchase-money  does  not  bear  interest  from  the  time  of  e?&ecuting  the 
articles,  but  the  conveyance,  and  then  not  if  vendor  has  not  let  vendee  into 
possession ;  and  after  possession,  the  court  will  give  such  interest  as  is  agree- 
able to  the  nature  of  the  land.     3  Atk.  636.] 

[The  advantage  a  purchaser  receives  from  the  wearing  out  of  lives  is  not 
taken  into  consideration  as  a  reason  for  him  to  pay  interest.    Ibid.J 

So,  where  a  debt  is  not  well  founded,  the  principal  may  be  decreed,  with- 
out interest.     Ca.  Ch.  106. 

As,  where  a  bond  was  given  to  an  officer  in  the  army,  for  his  surrender.  1 
Ver.  99. 

Where  a  note  is  given  for  goods  sold,  &c. 

If  a  bond,  &c.  is  given  in  Turkey,  &c.  interest  shall  be  computed  as  pay- 
able there.     Tr.  Eq.  12K 

So,  if  a  bond  is  given  in  England  for  money  due  in  Ireland,  the  [*]interest 
shall  be  as  payable  in  England.     ^  Ver.  395.     Vide  1  P.  W.  696. 

So,  if  a  legacy  is  demanded  by  an  infant,  and  the  defendant,  by  his  answer, 
says  that  he  was  always  ready  to  pay,  but  that  he  could  not  be  indemni&ed, 
by  reason  of  the  infancy  of  the  plaintiff,  and  offers  to  pay  ;  it  shall  be  paid 
without  interest.     R.  Ch.  R.  264. 

[Interest  shall  not  be  allowed  on  the  arrears  of  an  annuity,  where  the  an- 
nuitant has  not  entered  for  default  of  payment.     I  Atk.  409.  j 

[If  a  man  by  deed  or  will  creates  a  trust  term  for  payment  of  debts  and 
legacies  after  his  death  out  of  real  estate,  so  far  as  his  personal  estate  is  not 
gufficient,  simple  contract  debts  do  not  carry   interest.     2  Ves.  363.3 

So,  upon  a  mortgage,  if  it  is  agreed  that  interest  shall  incur  for  the  inter- 
est, if  it  is  not  paid  at  the  time;  interest  shall  not  be  allowed*  Semb.  1 
Ch.  R.  28. 
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So,  if  a  man  accounts  for  rents  and  profits,  he  shall  not  pay  interest  for 
the  money  received^     1  Ch.  R.  1 84« 

[For  the  sum  is  uncertain*     C.  T.  T.  2.] 

If  there  is  an  estate  to  A.  for  life,  afterwards  to  B.  in  tail,  and  if  B.  dies 
tritbout  issue,  that  it  shsill  be  charged  with  400/.  to  C,  with  interest,  and 
so  chained  to  D.  in  tail ;  B.  dies  without  issue  before  A.,  there  shall  be  no 
interest  for  the  400/.  till  the  death  of  A.     R.  1  Ch.  R.  212. 

[If  a  widow  possesses  herself  as  administratrix  of  all  her  husband^s  effects, 
and  carries  on  the  business,  but  has  not  sold  all  the  goods,  her  only  fund  for 
raising  money  ;  and  has  been  guilty  of  no  delay  in  the  suit,  she  shall  not  pay 
interest  for  the  money  reported  due.     2  Atk«  4394] 

(^Interest  is  never  charged  on  an  executor  who  makes  tis^  of  assets  come 
to  his  hands  in  the  way  of  his  trade.  2  Atk.  603.  Vide  1  Brown,  359. 
contra,  and  the  general  rule  there  laid  down,  that  he  shall  be  chaiged  with 
interest  for  money  employed  in  the  way  of  his  trade,  from  the  time  when 
the  estate  oi  the  testator  was  clear^] 

[If  a  debtor  makes  a  creditor  by  note  his  executor,  he  shall  not  have  inter- 
est ;  for  he  may  fairly  make  a  profit  by  testator's  assets  coming  in.  3  Atk* 
106.] 

S Interest  is  not  allowed  dn  at'rears  of  jointure  in  general,  though  on  a  spe- 
case  (as  if  jointress  is  obliged  to  borrow  money  at  interest)  it  may.     % 
Ves.  661.] 

{  Unsettled  accounts  do  not  bear  interests  Consequa  v.  Fanning,  3  Johnii* 
Ch.  Rep.  587. 
The  lex  loci  contractus  will  govern  as  to  the  rate  of  interest.     Ibid«  \ 

(3  S  5.)  When  it  shall  be  allowed. 

But  where  a  debt  is  demanded  in  equity,  the  court  usually  gives  interests 

If  by  devise  20,000/.  is  given  to  A.  to  be  paid  1 000/.  annually ;  if  it  is  not 
paid  at  the  day  limited,  interest  shall  be  allowed ;  for  the  sum  and  day  oi 
payment  were  certain.     1  Sal.  156.    1  P.  W^  542. 

And  it  shall  be  paid  without  allowance  for  taxes ;  for  it  is  a  sum  in  grOss, 
and  not  issuipgout  of  land.     1  Sal.  156. 

[When  the  arrears  of  an  annuity  or  rent-chaige  are  a  suni  certain,  or 
where  there  is  a  clause  of  entry,  or  nomine  pancs^  or  some  penalty  on  the 
grantor,  which  is  relievable  only  in  equity,  there  interest  is  decreed  on  ar- 
rears, but  not  otherwise.     C.  T.  T.  2.] 

[If  an  annuitant  with  power  of  entry  in  case  of  arrears,  and  to  hold  till 
paid  all  arrears,  costs,  and  damages,  enters,  he  shall  hold  till  paid  interest  on 
the  arrears  down  to  the  day.     2  Atk.  409.] 

[If  an  annuity  is  given  for  maintenance,  and  secured  by  bond  with  [»]pen- 
alty,  the  court  will  decree  interest  on  the  arrears,  to  be  computed  at  the 
endof  each  half  year.     3  Atk.  579.] 

[Interest  may  be  given  for  arrears  of  an  annuity  often  demanded  ;  if  the 
demands  do  not  appear  at  hearing,  the  court  will  reserve  it  till  after  account 

taken.     1  Ves.  427.] 

[So,  interest  paid  after  the  rate  of  8/.  per  cent,  since  the  st.  12  Car.  2. 
shall  not  be  discounted  towards  satisfaction  of  the  principal.  R.  2  Ver.  42. 
78.  R.  cont.  2  Ver.  145.1 

Though  5/.  per  cent,  is  directed  by  deed  to  be  allowed  till  a  purchase, 
yet  if  the  money  has  been  laid  out  ifi  government  securities  which  produced 
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bnt  4/.  per  cent,  the  court  will  reduce  the  interest  to  4/.  per  cent-     3  P- 

W.  211.     C.T.  T-80.]  ^   ,        .^,  .  ^  .      . 

[Where  a  portion  is  chained  on  land,  and  ll>e  will  coes  not  mention  in- 
terest, the  court  will  give  only  4/- though  the  legal  inteiest  is  5/.  per  cent. ; 
so,  it' charged  on  personal  estated^^     2  Alk.  34 3. J 

[The  court  has  never  directed  more  than  4/.  per  cent,  interest  in  cases  of 
money  due  generally,  since  Ld.  King  had  tlie  seals  in  1725.     2  Atk.  521.] 

If  a  legacy  is  charged  on  personal  estate,  and  interest  directed,  the  court 
will  order  it  at  legal  interest,  if  charged  on  real  at  1/.  per  cent.  less.  3  Alk. 
402.     1  Ves.  171. 

If  a  legacy  is  demanded  and  there  are  assets,  interest  shall  be  allowed 

from  the  time  of  the  bill.     Eq.  Abr.  286. 

If  an  annuity  is  given  to  the  heir  at  law  of  the  devisor  till  24,  and  he  dia 
before,  there  being  arrears  due,  interest  shall  be  allowed  on  them  to  his  rep- 
resentative from  the  time  they  are  liquidated  by  the  master's  report.  2  Atk. 
211* 

So,  sometimes,  from  the  death  of  the  testator-,  as,  where  a  l^cj  was 
given  to  an  infant,  though  said  that  it  shall  be  paid  when  the  executor  pleas- 
es.    1  Ver.  251.     Eq.  Abr.  286. 

[Interest  shall  be  allowed  for  portions  given  by  a  father  immediately,  and 
if  they  are  scanty,  and  usual  interest  is  risen,  the  court  will  give  four  and  one 
half  per  cent*  though  charged  upon  land.     3  Atk.  430.1 
'     Where  it  is  charged  upon  land  in  possession.     2  P.  W.  26. 

[If  an  appointment  is  made  of  money  charged  upon  the  real  estate  of  am 
infant  who  dies,  and  the  estate  descends  to  bis  cousin,  heir  at  law  to  the  in- 
fant's father,  and  to  the  infant,  interest  shall  be  paid  by  such  heir  at  law 
from  on6  year  after  the  appointnient,  and  not  out  of  the  infant's  personal 
estate.  .  2  Atk.  412. 

Or,  upon  personal  estate,  which  consists  in  mortgages.     2  P.  W.  27. 
[A  legacy  out  of  a  rent-charge  shall  carry  interest,  but  not  more  than  ibt 
rent  will  produce.     3  P.  W.  252.] 

So,  if  a  legatee  exhibits  his  bill,  and  no  assets  are  discovered,  and  after- 
wards assets  come  to  the  hands  of  the  executor,  and  a  new  bill  is  exhibited ; 
the  legatee  shall  have  interest  ffom  the  filing  of  the  first  bill ;  for  tbatwai 
a  good  demand.     2  Ca.  Ch.  2. 

[A  portion  charged  on  a  real  estate  carries  interest  in  its  nature,  though 
not  mentioned.     2  Ves.  472.] 

So,  if  1200/.  is  devised  for  the  portion  of  an  infant  at  his  full  age  •,  interest 
shall  be  paid  in  the  interim.  1  Ch.  R.  265.  Vide  ante  (3  R  6.)  post, 
(3Y.  8.) 

If  laud  is  devised  for  payment  of  debts,  interest  shall  be  allowed  for  debts 
upon  simple  contract.     I  P,  W.  229.    2  P.  W.  27. 

[*][if  a  man  in  his  lifetime  creates  a  trust  for  payment  (^  debts  contained 
in  a  schedule  simple  contract  debts  therein  carry  interest ;  for  it  is  in  the 
nature  of  a  specialty.     2  Ves.  363.] 

If  a  legacy  is  payable  out  of  a  reversion,  &c.  or  at  no  fixed  lime  ;  interest 
is  usually  allowed  from  the  end  of  one  year  after  tlie  death  of  the  testator. 
2P.  W.  27.  ^ 

But  if  the  money  for  a  legacy  is  brought  into  court,  the  interest  ceases  till 
it  is  placed  in  a  fund.     2  P.  W.  27. 

[^Interest  on  a  mortgage  shall  not  be  stopt  but  upon  proper  tender  and 
noUce  ;  not  on  oUcr  to  pay  the  balance  of  what  is  due  on  the  mortgage  on 
one  hand,  and  an  open  account  on  the  other.     2  Ves.  675.] 
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So,  if  an  executor  does  not  pay  the  money  of  an  orphan  in  London  to  the 
chamberlain,  within  a  convenient  time,  he  shall  pay  such  interest  as  the 
chamberlain  should  pay.     1  Ch.  R.  108. 

And  he  was  decreed  to  pay  6/.  per  cent,  though  the  chamberlain  pays  but 
5/.  per  cent.     2  Ca.  Ch.  170. 

So,  if  the  executor  receives  interest,  or  uses  the  money  in  trade,  he  shall 
pay  interest.     R.  1  Ver.  197.  /   ...  7 

[If  an  executor  places  out  assets  specifically  devised,  the  court  will  oblige 
him  to  account  for  the  interest  he  has  made  of  these  assets.     2  Atk.  603.] 

[If  a  receiver  of  the  estate  of  an  infant,  who  has  no  testaipentary  or  other 
guardian,  is  directed  to  lay  out  the  surplus  rents  with  the  approbation  of  the 
roaster,  and  does  not  do  it,  he  shall  pay  interest  at  4/.  per  cent,  till  the  infant 
comes  of  age  ;  and  this  though  the  infant  after  coming  of  age  has  settled  the 
accounts  and  admitted  and  received  the  balance.     3  Atk.  274.1 

[If  a  grandmother  by  deed-poll  deposits  400/.  in  the  hands  of  A.  fertile 
use  of  B.  if  not  otherwise  provided  for  during  his  minority,  with  a  clause 
that  A.  shall  not  be  charged  with  interest,  and  200/.  thereof  was  B.'s  own 
money,  recovered  in  a  suit  in  which  A.  was  solicitor,  A.  shall  be  charged 
with  interest  for  that  200/.  and  not  for  the  other.     1  V^s.  407.] 

So,  if  a  sum  certain  is  covenanted  to  be  paid,  interest  shall  be  allowed  for 
it,  though  it  sounds  in  damages.     Tr.  Eq.  118. 
So,  if  due  upon  a  security  with  a  penalty.     Ibid, 
Or,  upon  a  note  for  value  received,  usually.     Vide  Tr.  Eq.  118. 
[Though  there  is  no  evidence  of  agreement  for  interest  on  a  banker's  notc^ 
yet  it  may  be  allowed  on  circumstances  ;  as,  if  a  customer  orders  a  sum  tp 
be  wrote  off  from  his  cash  account,  and  a  note  or  security  given  for  it;  and 
interest  is  afterwards  paid  on  this  sum  for  several  years.     2  Ves.  265.] 

[If  a  scrivener  or  attorney  takes  money,  and  gives  a  note  to  put  it  out  to 
interest,  he  is  chargeable  with  interest  after  a  reasonable  time",  (as  three 
months,)  unless  the  client  accepts  the  security  and  interest  thereon.  2ye8p 
363.] 

[A  stated  account  carries  interest,  and  there  shall  be  no  allowance  for 
trouble  (even  in  case  of  an  administrator)  unless  it  is  demanded  in  a  reason- 
able time.     Ibid.] 

[If  a  man  makes  lease  with  covenant  for  quiet  enjoyment,  and  the  tenant 
is  evicted,  and  brings  action  against  the  executor,  and  recovers,  and  assigns 
the  judgment,  the  assignee  is  entitled  to  interest,  whether  [*  jagainst  heir  at 
law,  devisee,  or  trustee,  for  payment  of  debts.     2  Ves.  587.] 

[Though  formerly  B.  R.  compqted  interest  only  to  the  cojmm.encement  of 
the  action,  yet  now  they  allow  it  to  the  time  of  giving;  judgment.     ?  B.  M, 

1077t] 

(3  S  6,)  When  a  payment  shall  be  intended,  for  interest. 

If  4  debtor  pays  a  sum  upon  a  mortgage  or  bond,  less  than  the  interest 
due  ;  it  shall  be  intended  for  interest,  and  not  for  the  pringipaK  Ca.  Ch^ 
24.  106.     1  Ver.  24.     Vide  post,  (4  D  1.— 4  F). 

j  Rule  for  computing  interest  where  partial  payments  have  been  made. 
Vide  the  State  of  Connecticut  r.  Jackson,  1  Johns.  Ch.  Rep.  1 7.  Vide 
also  Re^.  Gen.  Kirby,  49.  Stoughton  v.  Lynch,  2  Johns.  Ch.  Rep.  209,.  } 
So,  if  land  is  devised  to  a  daughter,  or  to  trustees,  till  3000/.  paid  for  a 
portion  by  him  in  the  remainder  ;  the  profits  do  not  sink  the  principal  su^(i 
till  one  third,  above  the  interest,  is  raised.     Tr.  Eq.  1 2 1 .  .  - .    , 

If  interest  is  reserved  at  6/.  per  cent.,  with  an  agreement,  that  if  it  is  paid 
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by  such  a  day,  it  shall  be  taken  at  5l.  per  cent,  If  not  paid,  interest  at  6/, 
per  cent,  shall  be  4ecreed.     2  Ver.  290. 

But  if  interest  is  reserved  at  S/.  per  cent.,  with  a  covenant  to  pay  6/.  per 
cent,  if  die  5L  per  cent,  is  not  paid  at  such  a  day ;  only  51.  per  cent,  shall 
be  decreed  ;  for  the  other  is  in  the  nature  of  a  nomine,  panes*  R.  2  Ver, 
289.  316.     But  a  qu.  made.     R.  coi)t.  2  Ver.  134. 

flf  a  man  gives  a  woman  who  cohabits  with  bim  a  bond  for  2000/.  and 
interest  during  her  life,  and  then  to  her  children,  but  maintains  her  till  bis 
djsatb)  such  maintenance  shall  be  deemed  in  lieu  of  interest.     2  Atk.  84.] 

(3  T)  INTERPLEADER  ;  BILL  OF. 

If  an  action  is  against  a  tenant  by  two  persons,  who  claim  his  rent  ;  he 
may  exhibit  his  bill  of  interpleader,  and  bring  his  rent  into  court,  and  after 
the  contest  determined  between  th^  defendants,  h^ve  l^is  costs,  if  he  is  in  no 
default.     Vide  Practical  Repister  in  Chancery,  38,  9. 

So,  if  A.  receives  money  tor  6.,  if  upon  an  account  between  him  and  C. 
80  much  appears  to  be  due  to  him,  and  if  it  is  not  due,  to  return  it  to  C, 
and  both  sue  A.,  he  by  bill  of  interpleader  may  bring  the  money  into  court, 
and  thereupon  be  shall  have  an  injunction  ;  and  after  an  account  between 
]B.  ^4  ^*  he  shall  bi^ve  costs  from  bim  who  had  no  cause  of  suit.  R.  Ch. 
R.257,  8. 

[An  executor  cannot  bring  a  bill  of  interpleader  till  he  has  proved  the 
testator^s  will.     3  Atk.  606.] 

[To  a  bill  of  interpleader  against  attorney  general  and  others,  there  must 
be  an  affidavit  annexed.     Bunb.  303.] 

fThjB  affidavit  to  a  bill  of  interpleader,  need  not  swear  it  is  at  plaintilTs 
own  expence,  only  that  there  is  nq  collusion  lyith  any  of  the  defendants.  1 
Ves.  248.-] 

[Interpleader  must  show  that  there  is  such  person  in  rerun}  iiatura  as  can 
interplead.     Ibid.] 

[But  if  a  guardian  sets  up  a  title  to  himself,  and  conceals  an  infant  who 
is  suggested  ^Q  have  right  to  controvert  th^t  title,  bill  may  be  brought  tq 
compel  the  guardian  to  produce  him.     Ibid.] 

[*](3  Y)  JOINT  TENANTS. 

(3  V  L)  Who  shaU  join  in  a  suit. 

In  a  suit  in  equity,  all  who  have  a  joint  interest  in  tho  thing  demanded 
pught  to  join. 

But  two  persons  cannot  join  in  the  same  bill,  to  have  relief  in  several 
respects.  ^ 

So,  the  king  and  the  queen  dowager  cannot  join  to  have  a  recompence 
for  a  covenant  broken  by  waste,  &c.  where  the  king  has  the  inheritance,  and 
the  defendant  claims  under  the  lessee  pf  the  queen,  who  had  a  grant  for  her 
life.     R.  Hard.  219. 

(3  V  2.)  Who  shaU  be  joined, 

AH  concerned  in  the  thing  demanded  ought  to  be  made  parties  iu  equity , 

As,  if  a  bill  IS  against  the  executor  of  an  obligor  for  the  discovery  of  as- 

Ms  ;  aH  the  obligors  shall  be  parties,  for  the  charge  oiight  to  be  equal.     2 
Vent.  348.  *     '  *    o.     .  to   ,  .     n . 
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So,  if  one  obligor  is  sued,  all  ought  to  be  joined,  thougb  the  others  are  on- 
ly sureties.     Dub.  2  Vent.  348. 

But  if  there  is  judgment  against  one  obligor,  his  executor  may  be  sued  for 
a  discovery  of  assets  without  the  other  obligors ;  for  the  bond  is  extinguish- 
ed by  the  judgment.     2  Vent.  348. 

If  B.  has  a  joint  demand  against  three  joint  factors,  and  two  of  them  are 
beyond  sea,  he  shall  sue  the  other  alone  for  the  whole*     1  Ver.  140. 

(3  V  3.)  Who  shaU  take  jointly. 

If  an  estate  is  limited  in  trdist  for  others,  they  shall  be  joint-tenants  of  the 
trust,  where  they  would  take  the  estate  jointly,  if  it  was  limited  to  them  in 
the  same  manner.     Semb.  1  Ver.  361,  2.     Vide  Devise,  (No.  8.)  Estates, 

(Kl.). 

If  articles  are  between  many  for  their  farming  the  excise :  their  interest 

survives  in  respect  of  the  joint  charge,  without  an  express  agreement  to  the 

contrary.     R.  1  Ver.  33. 

And  if  there  is  an  agreement  that  it  shall  survive,  the  benefit  survives, 
though  one  assigns  to  his  son.     1  Ver.  33,  4. 

So,  if  there  be  a  settlement  upon  trust  that  his  sisters  divide  the  rents 
equally,  and  the  whole  shall  be  to  the  survivor  ;  it  will  be  a  joint  intecest. 
R.  2  Ver.  323. 

So,  if  a  farm  is  demised  to  two.     1  Ver.  217.  Vide  post,  (3  V  4.) 

[Or,  many  by  gift,  devise,  &c.  take  any  estate  or  interest  jointly.  1  Ver. 
217.] 

So,  if  there  is  a  devise  of  the  residue  of  the  personal  estate  to  A.  and  B«, 
it  will  be  a  joint  devise',  and  the  survivor  shall  have  the  whole.  R.  1  Ver. 
482, 3.     Ace.  1  Ca.  Ch.  238. 

So,  if  the  testator  makes  A.  and  B.  his  executors,  their  interest  survives. 
1  Ver.  483.    2  Ca.  Ch.  65. 

If  200/.  is  devised  for  the  purchase  of  land  for  A.  and  B.,  and  the  pur- 
chase is  made  for  the  use  of  A.  and  B.  jointly ;  the  survivor  shall  have  it. 
R.  Carth.   1 5.     R.  cont.  1  Ver.  47. 

But  if  a  mortgage  is  made  to  two,  there  shall  be  no  survivorship  ;  but 

t^Jeach  shall  have  the  money  by  him  advanced  with  interest,  and  if  he  dies, 
tis  executor  shall  have  it.     R.  1  Ch.  R«  58. 
So,  if  200/.  a-piece  is  devised  to  A.  and  B.,  who  take  a  mortgage  for  the 
whole  to  them  jointly ;  the  survivor  shall  not  have  it ;  for  each  is  a  trustee 
for   the  other  for  his  share.     Carth.  16. 

(3  V  4.)  Who,  as  tenants  in  common. 

A  gift  of  two,  equally  divided,  makes  them  tenants  in  common.  2  Vent. 
366.     Vide  Devise,  (N  8.)     Vide  Cowp.  660.     Vide  Estates,  (K  8.) 

[[If  A.  devises  the  residue  of  her  estate  to  B.  and  C,  daughters  of  D.  and 
E«,  whom  she  desires  to  be  trustees  for  their  children,  and  says,  *'And  my 
"Vf  ill  is,  that  my  estate  be  equally  divided  between  B.  and  C.  whom  I 
appoint  executors  ;^'  and  leaves  all  the  next  of  kin,  except  one,  legacies ;  B. 
dies  in  testatrix's  life  ;  the  devise  is  not  a  joint-tenancy,  but  in  common  ; 
for  the  words  to  be  equally  divided,  make  a  tenancy  in  common  in  a  will, 
^ough  not  in  a  settlement.     1  Atk.  494.] 

So,  equally  to  be  divided.     2  Vent.  366.     P.  W.  15. 

So,  a  devise  to  two  equally  makes  them  tenants  in  common.  2  Vent.  366. 
I  Ver.  32. 
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So,  a  covenant  to  stand  seised  to  the  use  of  two,  equally  to  be  divided,  and 
to  their  heirs  and  assigns,  makes  them  tenants  in  common  of  the  inheritance. 

R.  2  Vent.  365. 

[If  a  father  by  deed,  in  consideration  of  natural  love,  grants  after  his  death 
to  two  children  the  rents  of  lands,  equally  to  be  divided  between  them,  thej 

Saying  their  DM>ther  oL  per  annum  during  life,  and  after  her  death  they  to 
ave  the   lands,  to  them  and  their  heirs  for  ever,  equally  to  be  divided  be- 
tween them ;  it  is  a  tenancy  in  common,  and  the  deed  a  covenant  to  stand 

seised.     2  Ves.  252.] 

So,  a  trust  to  pay  the  profits  to  A.  and  B.  in  a  rateable  and  equal  manner, 
and  afterwards  to  convey  to  them  in  like  sort,  shall  be  executed  to  them  as 
tenants  in  common.     R.  1  Lev.  232. 

[if  A.  devises  two  houses  to  B.  and  C.  generally,  and  then  says,  my  mean* 
ing  is,  that  the  rents  shall  be  equally  shared  between  B.  and  C,  they  shall 
take  as  tenants  in  common.     1  Atk.  493.  ] 

A  devise  to  A.  and  B.,  paying  24/.  per  ann.  to  D.  for  life,  viz.  each  of 
ihem  12/.  per  ann. ;  the  payment  by  equal  moieties  makes  them  tenants  in 
common.     R.  1  Ver.  353. 

If  two  pay  equally  for  a  purchase,  they  shall  be  tenants  in  common,  in 
equity,     l  ver.  361.     Contra  infra. 

[fffive  persons  purchase  overflowed  lands  as  joint-tenants  in  fee,  and  they 
contribute  jointly  to  the  draining,  and  one  deserts  the  undertaking,  and  (he 
others  buy  several  estates  for  carrying  on  their  design,  and  several  die,  they 
shall  be  deemed  tenants  in  common,  and  the  heir  of  him  who  deserted  shall 
be  let  in  on  paying  his  proportion  and  interest,     3  P.  W.  158.] 

[If  two  persons  advance  money  on  a  mortgage,  though  it  is  made  to  them 
jointly,  yet  it  shall  be  a  tenancy  in  common.     3  Atk.  73 1 . J 

rSo  in  a  purchase,  if  there  is  a  disproportion  in  the  sums  advanced,  other- 
wise if  the  sums  are  equal.     Ibid.] 

[*3So,  if  it  is  said  at  the  end  of  a  will,  that  the  executors  shall  take,  share 
and  share  alike.     2  Ca.  Ch.  65. 

[A  devise  to  children,  share  and  share  alike,  makes  them  tenants  in  com* 
mon ;  so  docs  the  word  respectively.     2  Atk.  121.] 

[Therefore,  if  one  of  them  dies  intestate,  after  testator's  death,   bis  share 

goes  to  the  father.     Ibid.] 

So,  if  a  sum  of  money  is  devised  to  be  laid  out  in  a  purchase  for  the  bene- 
fit of  A.  and  B.  before  a  purchase  made,  the  share  of  B.,  if  he  dies,  does  not 
survive.     Carth.  16. 

So,  where  there  arc  partners  in  trade  or  traffic,  they  shall  take  as  tenants 
in  common,  and  there  shall  be  no  survivorship  ;  for  the  custom  of  mer- 
chants extends  to  all  trades.     1  Ver.  217. 

Though  there  is  no  clause  that  there  shall  be  no  survivorship.     Ibid. 

So,  if  two  persons  join  in  tlie  stock  of  a  farm.  R.  1  Ver.  217.  Vide 
unto,  (3  V  3.) 

Though  one  of  them  said,  that  he  was  content  that  the  stock  should  Bar- 
vive.     )  Ver.  217. 

So,  in  all  cases  where  several  join,  or  are  interested  jointly  in  the  waj  of 
trade.     Ibid. 

So,  if  there  is  a  devise  to  A.  and  B.  in  trust  tliat  the  profits  shall  be  equal- 
ly divided  bolvvcen  the  devisor^s  wife  and  daughter  daring  the  life  of  his 
wife,  remainder  over ;  the  wife  and  the  daughter  are  tenants  in  common, 
^d4  if  tl^e  daughter  dies  before  the  wife,  ber  moiety  in  the  nature  of  a  ten* 
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ancy  pur  auier  vie  shall  go  to  her  executor  or  administrator.     R.  2  Ver. 
430.     P.  W.  34. 

If  the  surrender  of  a  copyhold  is,  afier  the  death  of  the  surrenderor's 
wife,  to  the  use  of  all  his  sons  and  daughters  equally  to  be  divided,  and  to 
their  respective  heirs ;  it  is  a  tenancy  in  common.  Per  two  J.  Holt.cont. 
P.W.  14.  Sal.  391. 

(3  V  5.)  What  will  make  a  severance  of  the  jointure. 

An  act,  which  makes  a  severance  of  the  jointure  at  law,  will  make  a  sev- 
erance in  equity.     Vide  Estates,  (K  5.) 

If  three  have  the  trust  of  a  term,  and  one  of  them  mortgages  all  his 
part,  it  will  be  a  severance  of  all  his  interest  in  the  term,  and  not  only  for 
the  value  of  the  mortgage  ;  for  joint-tenancy  is  not  favoured  in  equity.  R. 
1  Sal.  158. 

If  A.  and  B.  take  jointly ;  a  lease  by  one,  to  commence  after  his  death, 
makes  a  severance,  and  will  be  good  against  the  survivor.     R.  2  Ver.  323. 

[Equity  will  establish  a  parol  agreement  for  owelty  of  partition  of  long 
standing,  acknowledged  by  all  to  have  been  the  actual  agreement,  and  put 
in  execution  accordingly.     1  Atk.  54 1  •] 

[There  must  be  either  an  agreement  or  an  actual  alienation,  to  make  a 
severance  ;  the  declaration  of  one  party  is  not  sufficient:  thus  if  A.  joint- 
tenant,  on  marriage  settles  her  real  estate,  but  as  to  the  personal,  there  is 
only  a  recital  that  she  shall  enjoy  it  to  her  separate  use,  and  a  covenant 
from  the  husband  for  that  purpose  ;  and  then  those  words,  for  want  of  issue 
of  her  body,  to  the  next  or  kin  of  her  family,  and  the  other  joint-tenant  is 
not  party  hereto,  it  is  no  severance.     2  Atk.  54.] 

[*](3  V  6.)  What  remedy  one  joint-tenant,  &c.    shall  havfe 

against  his  companion. 

[On  a  bill  brought  for  a  partition,  plaintiff  must  shew  a  title  in  himself  to 
a  moiety,  and  not  allege  generally  that  he  is  in  possession  of  a  moiety  ;  but 
lie  need  not  in  his  bill  set  forth  a  particular  title,  but  a  general  seisin  in  fee. 
a  Atk.  S80.] 

A  joint-ienantortenant  in  common,  &c.  shall  have  an  account  in  equity, 
against  his  companion,  for  his  share  of  the  profits  of  an  estate.  Vide  ante, 
(2A1.) 

So,  one  partner  in  trade  against  another.     Vide  £q.  Abr.  370,  1 . 

So,  an  executor  or  administrator  of  one  partner.     1  Ver.  1 18. 

So,  if  the  other  partner  combines  with  the  creditors,  the  court  will  ap- 
point an  attorney  to  recover  the  debts,  if  the  defendant  will  not  give 
security  to  answer  the  share  of  the  plaintiff  in  them.     Ibid. 

So,  if  there  are  joint-tenants  of  the  trust  of  a  term,  and  one  of  them  dies, 
and  his  executor  obtains  an  assignment  of  the  term  from  the  trustees ;  the 
other  shall  have  a  decree  for  an  assignment  to  him ;  for  equity  will  direct 
the  trust  to  the  survivor,  as  the  term  will  survive,  when  there  are  joint 
tenants  of  a  term.     R.  2  Ver.  556. 

If  A.  and  B.  join  in  a  purchase  of  lands,  subject  to  debts  agreed  to  be 
dischai^ed  by  the  purchase-money ;  and  for  a  favour  to  A.  the  creditors 
abate  their  interest,  or  compound  for  his  sole  benefit;  B.  shall  have 
equal  advantage  of  the  abatement,  for  it  was  a  mutual  trust.     Eq.  Abr.  7. 

So,  by  St.  3  &  4  Ann.  16.  one  joint- tenant  or  tenant  in  common,  his  exec- 
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utors  or  admioistrators,  flball  have  account  against  the  other,  bis  executors 

or  administrators,  as  bailiff,  if  he  receive  more  than  his  share  of  the  profits. 

And  though  now  by  this  statute  an  account  lies  at  law,  yet  it  seems  more 

proper  for  equity,  especially  if  there  are  mutual  or  various  demands.     £q« 

Abr.  5. 

So,  one  joint-tenant  shall  have  contribution  against  his  companion. 

l^Thereiore,  if  money  to  fit  out  privateers  is  raised  by  shares,  and  some 
shares  remain  undisposed  of,  and  a  prize  is  taken,  the  undisposed  shares  be- 
long to  the  managers,  (whether  they  purchase  them  in  after  the  capture  or 
not),  and  shall  not  be  divided  among  the  other  owners  ;  for,  in  case  of  loss, 
they  would  not  have  been  liable  for  them.     2  Ves.  331.] 

So,  if  a  man  makes  a  mortgage,  and  afterwards  devises  to  A.  for  life,  and 
afterwards  to  B.  in  fee ;  B.  shall  have  contribution  against  A.  for  a  propor- 
tion of  the  mortgage-money.  Ca.  Ch.  223,  4.  1  Ver.  70.  Vide  post,  (4 
A  6.) 

So,  if  a  testator  chaises  lands  with  portions  to  his  daughters,  to  be  paid  at 
such  an  age,  and  then  devises  ul  supra  ;  B.  by  bill  shall  compel  A.  to  con- 
tribute his  proportion,  though  the  daughters  are  not  arrived  at  the  age  when 
their  portions  are  payable.     R.  Ca.  Ch.  223. 

(3  V  7.)  When  the  act  of  one  binds  his  companion. 

If  there  are  partners  in  trade,  and  one  of  them  gives  a  note,  and  subscribes 
it,  for  himself  and  company  ;  both  are  bound,  though  it  does  not  appear  that 
the  other  knew  of  it,  or  that  the  money  was  applied  to  the  trade.  2  Ver. 
278.  292. 

[*](3  V  8.)  What  not. 

But  if  one  joint-tenant  devises  his  moiety  to  A.,  it  shall  not  be  decreed 
against  the  survivor.     2  Ver.  385. 

Or,  makes  a  grant  of  his  moiety  to  his  wife,  but  such  grant  is  defective,  it 
shall  not  be  aided.     Ibid. 

If  A.  and  B.  take  a  college  lease,  and  agree  that  there  shall  be  no  bene- 
fit of  survivorship,  but  afterwards  renew  without  such  an  agreement  made, 
and  one  of  them  assigns  his  moiety  to  his  wife,  by  a  defective  deed  ;  she 
aball  not  be  aided  under  pretence  of  the  antecedent  agreement.  R.  2  Ver. 
385. 

(3  V  9.)  When  an  act  by  one  of  them  binds  Imn  aftet  he  sur- 

vives. 

If  a  joint-tenant  devises  all  his  land  in  A.  and  survives  bis  companion,  all 
passes  which  he  took  by  survivorship  ;  though  his  dcvise  would  have  been 
void  against  his  companion,  if  he  had  survived.     Eq.  Abr.  172. 

(3  W)  JUDGMENT. 

Chancery  cannot  proceed  by  suit  in  equity  to  annul"  a  judgment  at  com- 
mon law.     Arg.  1  Ch.  R.  47. 

Nor,  to  stay  judgment  and  execution  being  awarded  by  the  court.  2  Bui. 
194. 

Nor,  to  examine  the  justice  of  a  judgment  given.  Semb.  1  Ch.  R.  E.  of 
Oxford,  7* 
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Nof,  to  infpri^ori  any  person  for  not  releasing  hie  judgment.  Per  Co.  f 
Rol.  111. 

iior,doe$  it  usasillj  relieve  after  verdict^  judgment,  and  a  writ  oferron 
R.  upon  Demurrer,    1  Ch.  R.  248* 

But  after  a  judgment  at  law,  a  man  may  pray  in  equity  to  be  relieved  upon 
di  collateral  matter.  R.  cont.  upon  Demurrer,  4  Inst.  86.  3  Cro.  344^ 
Ace.  1  Ch.  R.  E.  of  Oxford,  10.     Dub.  Hard.  121. 

{  Principles  stated,  on  which  equity  will  relieve  agftinst  judgments  at 
law.  Winthrop  «.  Lane's  Survivor^,  3  DcSii  393»  Vide  Duncan  r.  Lyon^ 
3  J9hns.  Ch.  Rep.  351  • 

Equity  will  relieve  against  judgnients  obtained  by  ft*aud.  Watlington  t4 
Howley,  1  Des.  1 67.  Vide  Lowe  d.  Blake^s  fo'rs.  3  Des.  270.  Crawford 
D.  Crawfm'd,  4  Des«  176. 

'  But  a  judgment  cannot  be  impeached,  in  chancery.  On  the  ground  of  irre^ 
gilarity.  Shottenkirk  v,  Wheeler,  3  Johns.  Ch.  Rep.  275.  De  Riemer  v« 
Cantillon,  4  Johns.  Ch.  Rep.  85.  \ 

{^The  decrees  of  Chaincery  are  of  equal  force  with  Judgments  at  law ;  there* 
fore,  if  an  executor  is  sued  for  just  debts,  and  confesses  the  bill,  and  is  de-* 
creed  to  pay  them,  and  other  creditors  obtain  juogments  at  law  afterwards 
in  real  point  of  time,  though  the  first  day  of  term  was  prior  to  the  de<^ 
oree,  the  executor  shall,  on  bill  exhibited  for  that  purpose,  be  protected  ill 
obedience  to  the  decree ;  the  judgment  creditors  to  be  injoined  and  come 
in  after  the  decree  creditort  in  clue  course  of  administration.  P.  Jekyll,  M« 
R.  affirmed  by  Talbot  C.  and  affirmed  by  the  House  of  Lords.  C*  T.  T^ 
917.1      {  Vide  Woddrop  v.  Ward,  3  Des-  203.  \ 

After  judgment  and  execution.     Arg.  1 .  Ch.  R.  2 1  • 

In  real  as  well  as  personal  actions.     Ibid. 

After  judgment  in  B.  R.  as  well  as  in  C.  B.  justices  in  eyre,  &e.  Arg.  }. 
Ch.  R.  21. 

Afler  judgmetit  Upon  a  verdict,  as  Well  els  upcAi  a  demurrer.     Ibid. 

5 If  plaintiff  at  law  knows  the  fact  to  be  otherwise  than  the  jury  find  it« 
defendant  was  ignora:nt  of  it  at  the  trial,  this  court  will  relieve,  unless 
defendant  submits  to  try  it  at  law  first,  when  he  might  have  had  discovery 
here  by  bill.     3  Atk.  223.] 

[This  court  will  not  relieve  against  excessive  damages ;  for  the  remedy 
[*}ia,  by  moving  the  tourt  where  the  action  was  tried  for  a  new  trial.  Jbid.3 

Though  the  equity  alleged  was  a  matter  arising  before  the  judgment  ffv* 
en«     Arg.  1  Ch.  R.  22. 

AB,if  the  plaintiff  obtains  judgment  upon  a  bond  where  the  money  itf  paidj 
but  no  acquittance  given ;  or  the  acquittance  is  without  a  seal,  or  lost.  1 
Ch.  R.  Earl  of  Oxford,  8.     Cont.  Hard,  23. 

So,  if  a  man  obtains  a  judgment  at  law  for  a  thing  discharged  by  the  act 
of  oblivion,  12  Car.  2.  Chancery  will  relieve  ;  for  a  court  of  equity  may 
interpret  a  statute,  as  well  as  the  judges  of  the  law.  R.  Ca.  Ch.  56.  Dub. 
Hard.  121. 

[On  the  other  hand,  if  ju<]^ent  is  taken  against  the  lands,  &c.  of  defen* 
dant,  dischai^ed  by  an  insolvent  act,  who  afterwards  has  a  legacy  left  him, 
and  plaintiff  sues  a  fieri  facias  on  his  judgment,  (the  legacy  being  due  but 
unpaid),  and  in  the  executor's  hands,  and  lodges  it  with  the  sheriff,  and  takes 
a  warrant  to  levy  debt  and  damages  out  of  the  legacy  in  executor's  hands, 
and  he  refuses  to  pay,  and  plaintiff  brings  bill  against  the  legacy  in  executor's 
hands,  and  he  refuses  to  pay,  and  plaintiff  brings  bill  against  the  legatee  and 
Vol.11.  «2  [*67e] 
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ttie  executor,  the  court  will  order  debt,  damages,  and  coate  to  be  paid  oat  of 

the  legacy.     3  Atk.  352.]  j„«u«^^ ♦k-» 

Sa  chancery  may  make  a  decree,  that  the  party  release  or  discbaige  the 

iudement.     Arg.   1  Ch.  R- 22.     Vide  1  Rol.  111. 

^tul  iudgiBent  is  gi^en  for  6000/.  to  secure  a  purchase  of  the  reversion  of 
300/.  per^.  for  300/.  only,  the  court  will  order  it  to  stand  as  a  security 
onlv  for  principal,  interest,  and  costs.     2  Atk.  133.] 

rif  a  solicitor  takes  a  judgment  from  his  client  for  the  costs,  p^di^a 
eause,  and  there  appear  improper  charges  in  his  bill,  the  court  will  order 
the  judgment  to  be  delivered  up,  though  the  bill  has  been  adjusted  many 

Tears  agOr    2  Atk^  295.1  ^  ^i    x        -n  - 

Ufa  decree  hasbeen  obtained  in  the  exchequer,  by  consent,  that  a  wiU  is 

well  proved,  which  will  is  afterwards  found  by  verdict  to  be  forged,  chanceiy 
will  restrain  the  party  claiming  under  it  from  setting  up  that  decree-     i 

Ves.  284.]  K       t  nu  Ti    Q9 

That  he  restore  possession  obtained  upon  tlie  judgment.   Arg.  1  on.  iu  »• 

That  he*  release  costo,  account  for  mesne  profits, &c.  Ibid.  .  ..  ^^  n 

So,  if  chancery  by  decree  vacates  a  judgment  at  common  law,  yet  it  rtali 
not  be  an  offence  within  the  st.  27  Ed.  3.  of  premonire  ;  for  tte  chancery 
is  not  another  court  within  the  intent  of  that  stat. ;  nor  shall  the  cause  be 
construed  to  be  drawn  adaliud  examen.  Cont.  3  Inst.  123.  R.  ace.  1  Lev. 
242.     Certified  to  the  King  by  his  Council,  Ai^.    1  Ch.  R.  25.  27. 

[Before  a  final  decree  an  executor  may  confess  a  judgment,  which  is  net 
at  all  afiected  by  a  prior  decree  to  account.     2  Atk»  383.] 

{  A  judgment,  once  satisfied,  cannot  be  kept  on  foot  to  cover  other  de- 
mands.   Troup  r.  Wood,  4  Johns.  Ch.  Rep.  228.  \ 

(3  X)  JURISDICTION. 

When  chancery  shall  have  it  m  cases  out  of  the  Idngdom,  tc. 

So,  chancery  will  give  relief,  though  the  land  lies  out  of  the  jurisdiction* 
if  the  person  is  within  the  jurisdiction  of  the  court,  as,  k  will  make  joint- 
tenants  account  for  profits  of  land  in  Ireland. 

[*JOr,  a  trustee  who  lives  in  England  to  perform  his  trust  in  Ireland,  a 
county  palatine,  &c*     Vide  post,  (4  W  27.) 

So,  it  will  decree  the  Earl  of  Derby  to  perform  an  agreemest  conr 
corning  the  Isle  of  Man.     Ca*  Ch.  221. 

[^Ifa  matter  arises  in  the  jurisdiction  of  the  courts  of  Wales,  of  \'alue  or 
difiiculty,  parties  may  sue  here  ;  yet,  if  it  is  of  small  consequence,  the  court 
will  dismiss  the  bill  with  costs.     2  Atk.  253.] 

So,  if  land  within  the  duchy  is  granted  by  the  king,  and  Hfp^n  a  bill  far  a 
discovery  and  an  account  in  chancery,  an  injunction  is  granted  by  Ibe duchy 
court ;  such  injunction  shall  be  overruled  in  chancery,  and  the  priority  m 
suit  being  here,  an  injunction  of  the  suit  there  shall  be  granted  here.  1  Ch. 
R.  53. 

So,  a  plea  shall  not  be  allowed  to  a  bill  in  chancery,  that  the  defendant 
has  privilege  to  be  sued  in  the  exchequer.     1  Ch.  R.  «9r 

For  no  privrlege  shall  be  allowed  againsft  a  snhpanta  in  chancery,  where 
the  interest  of  the  king  is  not  concerned.     1  Ch.  R.  E.  of  Oxford,  14. 

Nor,  a  plea  of  privilege  of  the  university  to  a  bill  concerning  landa  in 
Cornwall.     1  Ver.  212. 

But  if  it  be  allowed,  it  ought  to  come  in  by  pleav  Ca.  Ch.  237.  R.  ^ 
Vent.  362. 
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So,  chancer  J  shall  have  jariadiction  of  a  mortgage  in  a  county  palatine. 

So,  if  the  bill  suggests  that  there  are  prior  mortgages  to  persons  out  of  the^ 
County  palatine,  though  it  be  not  proved.     Semb.  1  Ver.  398. 

So,  a  plea  of  the  cinque  ports  was  over-ruled.   .  1  Ch.  R.  1 40. 

So,  the  court  of  stannaries  does  not  oust  chaacery  of  its  jurisdiction  ;  for 
the  former  is  a  court  of  law,  and  not  a  court  of  equity.     ^  Ver.  484. 

So,  if  A.  mortgages  the  Isle  of  Sark,  part  of  the  duchy  of  Normandy,  ii. 
bill  lies  in  chancery  for  the  redemption.     R.  2  Ver.  49d^ 

So,  chancery  will  relieve  against  a  decree  in  Chester,  where  the  chan* 
eellorwas  aparty.     R.  1  Rol.  331. 

So,  if  an  act  of  parliament  gives  an  exclusive  jurisdiction  for  such  and 
fiuch  mines  to  a  particular  court ;  chancery  shall  not  be  excluded,  if  the  act 
does  not  eredt'a  court  of  equity  there.     1  Ver.  58,  9. 

So,  chancery  has  an  admiral  jurisdiction  in  many  cases.     1  Ver.  54. 

A  matter  which  ousts  the  court  of  jurisdiction,  ought  regularly  to  be  al- 
lied by  plea,  and  shall  not  be  objected  at  the  hearii^  of  the  cause.  2  Ver. 
484.     [Sed  vide  2  Ves.  jun.  563.] 

But  chancery  will  not  make  partition  of  land  in  Ireland*  1  Ver.  421. 
Vide  post,  (4  E). 

Nor,  will  it  examine  the  quantum  of  a  debt  to  the  king,  or  the  extents  for 
it ;  for  that  belongs  to  the  exchequer,  and  a  bill  for  it  in  chancery  shall  be 
dismissed.     2  Ver.  426. 

Except  where  the  extent  is  a  fraudulent  contrivance,  or  the  defendant 
admits  that  the  debt  to  the  king  may  be  well  satisfied  without  the  extents 
2  Ver.  426. 

Nor,  will  it  grant  a  sequestration  of  lands  in  Ireland.     Eq.  Ca.  124. 

So,  if  there  is  a  decree  for  an  account  in  the  exchequer  of  Chester, 
marches  of  Wales,  &c.  chancery  will  not  relieve  upon  a  bill  here,  because 
the  witnesses  live  out  of  the  jurisdiction.     2  Ca.  Ch.  1 7.     R.  Ch.  R.  452. 

["^jNor,  will  it  relieve  against  a  decree  of  commissioners  of  sewers.  I 
Ver.  59. 

Nor,  on  a  bill  for  an  account  of  money  collected  by  authority  of  commis* 
sioners  of  sewers  ;  for  the  commissioners  are  a  court,  and  have  authority  to 
determine.     R.  Ca.  Ch.  232. 

Nor,  for  discovery  of  the  nioney  collected.  R.  upon  Demurrer,  Ca. 
Ch.  232. 

So,  an  appeal  or  bill  of  review  does  not  lie  in  chancery,  on  a  decree  in 
.equity  in  a  county  palatine  ;  but  it  ought  to  be  to  the  king  himself.     R. 
upon  Demurrer,  1  Ver.  177. 184. 

So,  a  bill  shall  not  be  allowed  in  chanceiy  for  discovery  of  die  title  to  " 
lends  in  the  county  palatine  of  Chester  or  Lancaster.     R.   1  Ch.  R.  183. 
278*     Vide  post,  (4  E). 

Nor,  to  obtain  possession  of  lands  there.     1  Ch,  R.  278. 

Or,  an  account  of  the  profits.     1  Ch.  R.  278. 

Where  the  court  has  jurisdiction,  it  shall  have  regard  to  the  laws  of  a  for- 
eign  country,  tn  its  detercQination  here ;  as,  if  a  woman  has  a  separate  pro- 
perty in  her  money  in  France,  it  shall  not  be  decreed  to  vest  in  her  husband. 
Semb.  Eq.  Ca.  100. 

If  a  debt  is  assigned  in  Holland  by  the  husband  to    the  wife,  it  shall  be 

allowed  here.     Ca.  Ch.  232. 

[If  a  foreigner  contrives  a  match  with  a  ward  of  this  court  abroad,  yet  if 
he  is  ^ifterwards  found  here,  thcf  court  will  punish  him.     \  Vea.  157.) 
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[Tbii  court  c^n  decree  ^pfi^i&c  perforiBaAce  of  articles  psecuted  iq  Bo- 
eland,lfor  settling  the  boundaries  of  two  provinces  in  America.  1  Vjes.  444."} 

[Though  the  jurisdiction  of  the  court  ULSubmitted  to  by  answering,  yet  if  a 
want  of  it  appears  at  the  hearii^,  ^  court  of  equity  will  mgke  no  decree*     I 

Ve8.444.J 

JURY. 

Vide  Trial,  ante,  (X).— Post,  (4  V). 

(3  Y)  LEGACY. 

(S  Yl.)  When  words  in  a  wfll  are  expounded  otherwise  tha* 

they  are  in  a  deed. 

Words  10  a  will  may  have  a  different  construction  from  that  which  they 
bave  in  a  deed.     P.  W.  20.     Vide  post,  (3  Y  7,  &c.) 

(3  Y  2.)  A  devisee  shall  have  the  same  adranta^e  as  an  heir. 

If  a  legacy  <ji}t  of  land,  for  the  portion  of  a  son  or  daughter,  lapses  for  the 
benefit  of  an  heir,  it  shall  also  for  th^  benefit  of  a  devisee.  2  P.  W.  276. 
yide  ante,  (3  P  3.)  post,  (3  Y  7,  &c.) 

So,  if  it  is  devised  for  a  portion,  though  not  expressed  for  a  portion.  9 
P.  W.  276. 

So,  if  charged  upon  real  and  personal  estate,  as  to  the  part  which  ^fleets 
jfhe  real  estate.     2  P.  W.  278. 

So,  where  the  heir  shall  have  the  personal  estate  applied  for  tfa^  dischai^e 
pf  debts,  a  devisee  shall  also  have  it.  2  P.  W.  277.  Pr.  Ch.  140.  Vide 
Wte,  (3  A  4,  &c.— 3  P  1,  2.) 

E*][Where  the  payment  of  a  bond  debt  out  of  the  personalty  occasions  a 
deficiency  for  the  payment  of  a  legacy,  the  le§;atee  shall  recover  out  of  the 
real  assets  to  the  amount  of  the  sum  paid  to  the  bond  creditor  out  of  thp 
|>ersonal  assets.     2  P.  Wms.  81.] 

(3  Y  3.)  How  a  legacy  shall  be  recovered  in  equity. 

Chancery  will  enforce  the  payment  of  a  legf^cy.  Vide  ante,  (3  A  1. — 3 
Cr  l.) 

And  if  it  is  a  legacy  in  equity  only,  and  not  at  l^Wj  it  Qught  to  be  demand- 
pi  only  in  a  court  of  equity,  and  not  in  the  spiritual  court ;  aa,  a  aom  to  be 
paid  upon  a  sale  of  lands.     R.  Hpb.  265. 

If  an  infant  sues  for  a  legacy  in  the  ^piritu^l  court,  and  afterwards  in  cbao* 
igery,  a  suit  depending  in  the  spiritual  court  is  no  plea  for  the  defendent  to 
the  bill  in  equity ;  for  the  plaintijOTth^re  hasnot  ar^  equal  advantage  to  get 
security  or  interest.     R.  Ca.  Ch.  85.     1  Ver.  26. 

\{  a  legacy  in  a  will  is  erased,  but  upon  the  probate  the  executrix  admits 
the  will  to  be  proved,  as  if  th^re  was  no  rasure  ;  equity  will  compel  the  pav- 
irvent.     1  Ver.  256.     P.  W.  388. 

*u  ^V¥  grandfather  gives  legacies  to  the  grandson,  which  are  received  by 
fhe  father,  his  executrix  shall  answer  for  all,  not  actually  paid  by  tlie  father, 
^ith  mt^rest,  though  the  father  had  given  a  bond  to  pay  6000/.  lo  the 
grandson ;  for  it  shall  not  be  intended  to  include  the  legacies,  if  they  are  not 
inentioned.     2  Ver.  48  U  2.  '^  ^         '  -^ 
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(.A  kgatee,  whether  esrpreftdy  saeh  or  as  cestuiciue  trust,  has  a  right  to  sat- 
isfactioa  o&aa  adoiiiiifltratioii  bond  against  real  assets,  in  the  hands  of  devi- 
see of  adnainistrator  de  bonis  n<M»  of  the  original  testator ;  and  this  thoagh  the 
nominal  I^jbAo^  and  executor  declared  the  trust,  and  covenanted  to  pay  the 
legacy.     2  Ves.  368.] 

So,  chancery  will  oblige  an  exe<;iitor  to  give  secarity  for  the  payment  of 
legacy,  payable  at  a  future  day,  on  a  sii^estion  that  he  wastes  ^e  goods  of 
the  testator.     R.  Ca.  Cb.  121. 

And  if  the  will  is  contested  in  the  spiritual  court,  will  stop  him  from  re- 
ceiving the  debts,  &c.  till  tbe  contest  is  determined.     R.  Ca.  Ch.  75. 

If  an  executor  pay9  a  legacy  pursuant  to  a  will,  without  notice  of  a  revo- 
cation of  it,  it  shall  be  allowed  him,  though  aftf^rwards  it  appears  that  the 
will  was  revoked.     Ca.  Cb.  126. 

(3  Y  4.)  What  shall  be  a  legacy. 

A  legacy  imports  a  bequest  made  by  a  testator  of  his  goods  and  chattels. 

But  it  maybe  secured  by  a  devise  of  lands,  &c.     Vide  ante,  (3  A  3,  &c.) 

Any  words  which  shew  the  intent  of  the  testator,  are  sufficient  for  a  lega* 
cy.     Godol.  p*  3.  c.  22.  sect.  21,  &c.     Vide  Devise,  (N  1.) 

As,  if  the  testator  desires  his  executor  to  give  200/.  to  B.  without  limit- 
ing a  time  for  payment ;  it  will  be  a  good  legacy.     1  Ch.  R.  246. 

If  a  legacy  is  given  by  a  will,  and  an  annuity  or  a  legacy  of  greater  value 
to  the  same  person  by  a  codicil,  it  shall  not  be  intended  in  satisfaction  of 
the  legacy  by  the  will,  but  the  legatee  shall  have  both.     P.  W.  424. 

£A  donatio  causa  mortis  is  in  the  nature  of  a  legacy,  but  need  not  be 
1^*  jproved  in  the  spirituaLcourt  as  part  of  the  will,  for  it  operates  as  a  decla* 
KatioQ  of  trust  upon  the  executor.     3  P.  W.  356.1 

[It  is  not  good  unless  made  by  the  party  in  his  last  sickness.     Ibid.] 

[It  i^  not  absolutely  necessairy  that  it  should  be  m  extremis,  a  delivery 
with  declarations  of  the  intention  at  any  time,  if  never  revoked,  seems  good, 
2  Pro wn,  612.^ 

TNor,  unless  it  is  delivered  in  his  life-time.     Ibid.l 

[Nor,  of  a  chose  in  action,  the  property  whereofdoes  not  pass  by  delivery, 
Ibid.3  • 

[The  delivery  of  receipts  for  the  consideration  of  South-Sea  annuities  is 
not  sufficient  delivery  to  support  a  donatio  causa  mortis  of  the  annuities.  ^ 
Ves-  431.] 

[There  cannot  be  a  doruxtia  causa  mortis  of  stock  or  annuities  without  & 
transfer,  or  something  tantamount.     2  Ves.  431 .] 

(SYS.)  Of  what  thing  void. 

But  a  void  legacy  shall  not  be  decreed  ;  as,  if  the  husband  of  an  orphan 
in  London  devises  the  nioney  which  belongs  to  his  wife  in  thp  hands  of  the 
ohamberiain  of  London  ]  for  this  is  a  chose  in  action  not  devisable.  R.  2 
Vent.  341. 

So,  if  a  man  devises  a  thing  which  by  custom  belongs  to  the  heir  at  law, 
as  an  heir-lobm  ;  it  will  be  void. 

So,  if  be  devises  goods  which  he  has  only  as  executor  or  administrator, 
before  a  full  administration  made. 

(3  Y  6.)  How  a  legacy  shall  be  paid. 

A  legacy  shall  be  paid,  ail^er  all  d^bts  arc  discharged,  out  qf  the  personal 
-     fstate. 
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{  It  roaj  be  paid  on  giving  bond  to  refund  in  case  debts  shall  appear. 
Brown  i7.  Cattell,  1  Des.  112.     Shackleford  v.  Buchanan,  1  Des.  570. 

On  failure  of  a  particular  fund,  out  of  which  a  legacy  is  made  payable,  it 
may  still  be  paid  out  of  the  general  residuum  of  the  estate.  Af  a^nt  v.  Davis^ 
1  Des,  202.  } 

So,  if  land  descends  to  the  heir,  and  the  personal  estate  is  exhausted  by 
the  payment  of  debts  upon  bond,  &:c.  to  which  the  land  was  liable,  the  leg- 
atee shall  have  aid  in  equity  against  the  real  estate.     Semb.  Sal.  416. 

So,  if  the  personal  estate  is  exhausted  by  the  payment  of  a  mortgage. 
Sal.  450.     Vide  ante,  (3  P  3.) 

^A  legacy  shall  be  paid  out  of  assets  which  were  contingent  at  the  death 
of  the  testator,  and  fall  in  afterwards,  though  th^  assets  which  he  left  upon 
his  death  were  insufficient  for  that  purpose.     2  P.  Wms.  78.] 

[Thus,  it  shall  be  paid  out  of  a  reversion  expectant  on  an  estate*tail,  if 
the  estate-tail  determines.     R.  2  P.  Wms.  78.] 

[Where  there  are  two  executors  residuary  legatees,  and  on  settling  ac» 
counts  one  of  them  leaves  in  the  hands  of  the  other  a  sum  sufficient  to  dis* 
charge  the  other  legacies,  and  he  in  whose  hands  the  money  is  left  after- 
wards becomes  bankrupt  without  having  paid  the  legacies,  the  other  shall 
answer  out  of  his  moiety  of  the  residue,  as  far  as  it  will  go  in  discharge  of 
them,  though  the  legatees  may  have  received  interest  of  the  bankrupt,  and 
taken  a  dividend  under  the  commission.     Ld.  Raym.  1 320.] 

[If  a  man  devises  his  lands  (then  in  mortgage),  subject  to  his  debts,  to  B. 
his  wife  for  Hfe,  then  to  C,  the  interest  of  his  personal  estate  to  B.  for  life, 
then  to  C,  and  gives  B.  1 500/*  if  she  accepts  his  will  in  lieu  of  dower,  and 
there  is  not  personal  estate  to  pay  debts  and  legacies ;  if  [*3the  mortgagee 
takes  part  of  the  personal  estate,  the  legatees  shall  stand  in  his  place  ft>r  so 
much  out  of  the  real.     C.  T.  T.  53.] 

[If  A.  on  marriage  conveys  a  freehold,  and  also  a  term  for  years,  to  trus- 
tees, to  raise  a  sum  for  his  wife,  and  by  his  will  gives  a  portion  to  his  daugh- 
ter ;  his  son  and  heir,  executor,  shall  not  sell  the  term  to  pay  his  wife,  but  it 
shall  go  to  pay  debts  and  legacies,  and  the  wife's  be  chargeable  on  the  free- 
hold.    8unb.  137.] 

So,  if  the  personal  estate  is  devised  to  A.,  and  a  term  vesi^in  trustees  for 
payment  of  debts  and  legacies ;  the  term  shall  be  applied  before  the  person- 
al estate.     R.  1  Ch.  R.  47,  8. 

[If  lands  are  devised  to  pay  debts,  and  simple  contract  creditors  exhaufil 
personal  estate,  a  specific  or  pecuniary  legatee  shall  be  paid  out  of  the  land 
devised  to  pay  debts.     3  P.  W.  322.] 

[But  if  lands  are  devised  to  A.  in  fee,  and  specific  legacy  to  B.,  and  bond- 
creditors  some  on  specific  legacy  for  payment,  B.  shall  not  stand  in  bond- 
creditorsj  place,  to  charge  the  land  devised  to  A.  ;  for  he  is  a  specific  devi- 
see as  B.  specific  legatee.     Ibid.] 

[If  A.  purchases  a  term  for  1000  years  in  lands,  and  agrees  to  give  a  cob- 
sideration  for  the  inheritance,  and  vendor  covenants  to  procure  conveyance 
to  vendee  and  heirs ;  A.  dies  before  conveyance  made,  leaving  B.  his  daugh- 
ter 3000/.,  and  C.  his  son  executor  and  heir,  who  assigns  the  term  in  trust  ta 
attend  the  inheritance,  and  then  takes  conveyance  of  the  inheritance  to  Uas- 
Fclf,  then  he  confesses  judgment  to  one,  mortgages  the  inheritance  to  ano* 
ther,  without  taking  notice  or  assigning  the  term,  and  dies  insolvent ;  the 
judgment  shall  first  be  paid,  then  the  mortgage,  and  then  the  3000/.  to 
3.  the  legatee,  as  administratrix  to  C.  her  brother,  before  the  simple  con- 
tract creditors.     3  P.  W.  328.] 
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\\(  a  man  ipves  his  South  Sea  bonds  in  trust  that  his  executrix  pay  several 
legacies,  and  gives  all  the  residue  of  his  estate  to  his  wife  his  executrix^  and 
the  South  Sea  bonds  are  not  sufficient,  thej  shall  be  paid  out  of  the  other 
part  of  the  personal  estate.     1  Atk.  2«] 

If  there  are  not  assets  for  debts  and  legacies,  the  debts  shall  be  paid  before 
legacies  to  a  charity.     P.  W.  264. 

But  if  land  is  devised  to  the  heir  in  tail,  a  l^atee  shall  not  have  relief 
against  the  heir,  though  the  personal  estate  is  exhausted  by  payment  of  debts 
upon  bond,  &c»     R«  Sal*  416. 

[If  a  man  by  will  says,  ^^  as  to  my  worldly  estate,  I  dispose,  &c.  and  gives 
too/,  to  his  daughter,  to  be  paid  by  his  son,  his  executor,  a  month  after  his 
widow's  death,  to  whom  he  devises  his  real  estate,  with  household  goods, 
and  stock  in  trade,  for  life,  and  then  to  his  son  ;''  and  the  personal  estate 
is  insufficient,  the  daughters  legacy  shall  be  paid  out  of  the  real.  1  Ves« 
499.1 

[If  A.  leaves^  money,  she  leaving  C.  500/.  at  her  death,  and  A*  dies ; 
Cdies;  B.dies;  her  representative  cannot  set  off  a  demand  ofB.  on  C«, 
for  the  demand  js  in  autre  droit.     1  Ves.  207.] 

{[Where  the  use  of  goods  is  given  to  one  for  life,,  he  must  sign  an  invento- 
ry expressing  them  to  be  in  his  custody  for  life  only,  and  then  to  be  deliv- 
ered and  remain  to  him  in  remainder.     3  P.  W«  334.3 

[The  inventory  is  to  be  deposited  with  the  master ;  formerly  security  was 
squired.     2  Atk.  82.3 

now  a  legacy  shall  be  paid  upon  a  devise  to  pay  debts  and  legacies,  vide 
•lite,  (3  A  3,  &c.) 

[*3^^>^*>  ^  legatee  shall  refund,  or  abate  in  proportion,  vide  ante,  (3  G  3) 
— ^pdst,  (3  Y  1 8,  1 9.) 

(3  Y  7.)  How  a  derise  shall  be  construed. 

[To  grandchildren,  shall  extend  to  great-grandchildren,  because  in  com- 
mon parlance  the  first  word  includes  the  latter.     Ambler,  603.] 

The  extent  of  the  words.     Vide  Devise,  (N  1,  &c.) — Vide  ante,  (3  A  BJ)  ' 

[If  A.  devises  money  to  the  relations  of  B.  to  be  equally  divided  between 
them^  it  shall  be  confined  to  such  as  would  take  by  the  statute  of  distribu- 
tions, but  they  shall  take  joer  capita.     C.  T.  T.  351.3 

[If  A.  devises  to  his  near  relations,  it  means  such  as  are  within  the  statute 
of  distributions.     2  Ves.  527.     Vide  1  Brown,  31.] 

[If  a  man  devise  a  legacy  to  his  nearest  poor  relations,  it  shall  not  extend 
to  all  his  poor  relations,  even  that  he  knew.     1  Ves*  231.] 

[If  A.  by  will  declare  she  intends  to  dispose  of  his  household  goods  by  cod- 
icil, and  devises  the  residue  of  his  personal  estate  not  disposed  of,  or  reserv- 
ed to  be  disposed  of  to  his  wife  and  makes  a  codicil,  without  disposing  of  his 
household  goods,  they  shall  not  go  to  the  residuary  legatee,  but  according  to 
the  statute  of  distributions.     3  P.  W.  40  J 

[If  A.  bequeaths  to  his  grandchildren  B.,  C,  and  D.  1000/.  each,  and  the 
interest  to  their  use,  and  if  any  dies,  to  the  survivors  or  survivor,  share  and 
share  alike,  the  interest  to  be  paid  to  their  father,  to  be  improved  to  their 
use.  B.  dies  an  infant,  then  C.  dies  ;  the  share  which  C.  took  by  the  death 
of  B.  shall  not  survive  to  D.,  but  go  to  the  father,  C.'s  administrator,  both 
principal  and  interest ;  for  share  and  share  alike  are  tantamount  to  equally 
to  be  divided.     C.  T.  T.  224.] 

rif  a  man  gives  all  his  estate,  leases,  and  interest  in  his  house  in  II.,  and 
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all  the  goods  therein^  and  all  plate,  J2C.  to  his  wife,  but  desires  her  at  her 
death  to  give  such  leases,  house,  goods,  &c«  amongst  such  of  his  reiatiom 
as  she  shall  think  most  deserving ;  and  she  bj  will  gives  her  interest  in  the 
house  to  A.,  and  after  legacies,  the  residue  of  her  personal  estate  to  whom 
she  makes  executors,  and  dies  without  giving  the  goods,  &c.  to  her  hosband's 
relations,  the  wife  took  only  beneficially  during  h^r  life,  and  the  goods, 
&c.  or  the  value  of  them,  shall  be  divided  among  the  next  of  kia  of  the  bus- 
band.     1  Atk.  469.1 

LA  devise  of  money  to  be  divided  among  all  the  children  of  A.  does  not 
extend  to  a  child  bom  some  years  after  the  testator's  -death*     S  Atk.  121.] 

[If  A.  gives  300(M«  to  trustees  to  place  at  interest,  or  on  a  purchase,  and 
to  permit  his  wife  to  take  the  profits  during  life,  and  then  to  divide  the 
whole  principal  and  interest  among  his  four  children,  share  and  share  alike, 
and  the  survivors,  but  not  before  2 1 ,  or  marriage;  if  any  die  before,  his 
share  to  be  divided  among  the  survivors  ;  and  one  of  them,  B.  attains  21, 
but  dies  in  the  mother's  life;  her  representative  shallJmve  her  share  of 
what  remains  in  money,  but  not  of  what  is  vested  in  real  estates^  which 
goes  to  the  heir  at  law.     2  Atk.  1 23.] 

[If  a  will  directs  that  the  interest  with  the  principal  of  a  testator^s  estate 
shall  be  settled  on  th^  daughter,  or  the  heirs  of  her  body,  as  the  executors 
think  fit ;  they  cannot  give  it  from  her  to  theai,  but  the  word  or  most  be  c<Nh 
strued  and.     2  Atk.  642.] 

[If  the  residue  of  real  and  personal  estate  is  devised  to  trastees,  to  be  set- 
tled on  testator's  daughter,  and  the  heirs  of  her  body,  hot  in  case  she  [^]die 
leaving  no  heirs  of  her  body,  then  as  to  one  moiety  to  A.  and  Ms  wife,  uid 
their  heirs  for  ever,  and  as  to  the  other,  to  B.  and  C. ;  this  ia  a  gift  to  the 
daughter  for  life,  with  a  contingent  remainder  to  such  heir  of  her  body  as 
shall  be  living  at  the  time  of  her  death,  and  the  devise  over  to  A.,  B.,  and 
C.  is  good,     ibidfl 

f  If  a  man  by  will  appoints  the  interest  to  be  made  of  bis  personal  estate 
shall  be  paid  to  his  father  for  hfe,  then  to  his  mother  for  Ufe,  and  after  their 
decease  gives  the  residue  of  his  personal  estate  to  his  brofliar  and  aislers, 
and  the  sisters  of  his  wife,  share  and  share  alike,  and  if  either  dies  before 
him,  or  the  survivor  of  fether  and  mother,  their  share  to  be  divided  among 
the  survivors  of  them  :  the  brother  dies  in  testator's  life,  the  sisters  ia  the 
mother's  life,  the  wife's  sisters  are  entitled  to  the  whole  residue,  to  the  ac* 
eunralated  shares  of  the  persons  dead,  as  well  as  to  their  own  onrigiiial  shares. 
3  Atk.  78.] 

[If  a  man  by  will  bequeaths  his  lands  to  his  wife  A.  for  life,  then  to  B« 
niece  to  my  said  wife;  Item,  1  give  the  use  of  500/.  stock  for  her  natural 
life,  but  after  her  death  I  give  the  dOO/.  among  the  brothers  and  sisters  of 
my  said  wife;  the  wife  and  not  the  niece  shall  have  the  500/.  for  her  life* 
3  Atk.  257.] 

[If  a  man  by  will  gives  money  to  trustees  to  pay  the  interest  to  hi^  chil- 
dren, with  other  directions,  but  makes  no  provision  for  the  contingency  of 
any  of  his  chiWren  dying  without  any  issue,  but  only  that  if  the  issue  of  any 
of  the  children  should  die  without  issue  before  21,  then  their  shara  to 
be  divided  among  his  children  equally,  and  gives  the  pesidue  of  his  cstaCc  to 
his  sons,  and  one  of  his  sons  dies  without  issue,  his  shore  having  never  vest- 
ed in  him,  shall  not  go  to  his  representative  ;  and  heing  a  share  of  a  sum  di- 
vided from  what  testator  intended  to  be  the  residue,  it  shall  not  go  to  the  re* 
siduary  legatees,  but  shall  go  among  the  surviving  children.     3  Atk.  31 5J} 

If  A.  by  her  will  gives  to  her  nieces  B.  and  C.  each  one-half  of  the  pro- 
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diirp  of  bank-stock,  and  (o  their  issue,  and  if  either  of  them  die  before  the 
legacy  becomes  due,  and  leave  no  issue,  her  share  shall  go  to  the  survivor  • 
and  B.  has  a  son  at  the  time  of  the  devise,  and  dies  before  A,,  leaving  a  son* 
this  son  is  entitled  to  a  moiety  of  the  produce  of  the  stock ;  for  the  words 
relate  to  any  issue  she  might  leave  at  her  death.     3  Atk.  3960 

[If  a  man  devises  5000/.  out  of  his  estate  to  be  equally  divided  between 
his  children,  with  remainder  in  the  same  estate  to  his  first  and  other  sons, 
and  then  to  his  daughters  ;  the  eldest  son  shall  have  a  share.  3  Atk.  430.] 
[If  a  man  devises  lairds  to  his  wife  for  life,  then  to  A.  and  the  heirs  of  hia 
body,  and  for  want  of  such  issue  to  be  sold  and  divided  among  his  relations, 
according  to  the  statute  of  distributions  f  and  A.  dies  without  issue  in  the 
*  life-time  of  the  wife,  she  is  not  entitled  to  any  share  of  the  distribution.  3 
Atk.  758.     1  Ves.  84.] 

[If  a  man  by  will  gives  300/.  to  the  children  of  his  sister  S.,  to  be  paid  by 
his  executor,  and  equally  divided  at  21  or  marriage,  with  interest,  and  fail- 
ing any,  their  share  to  the  survivors,  and  failing  all,  to  G.  S.  has  but  one 
child  at  making  the  will  5  it  shall  be  construed  for  the  benefit  of  all  she  shall 
have.     1  Ves.  57.J 

[If  a  man  devises  his  residue  to  be  divided  into  fifths,  two  parts  to  A.  and 
B.  or  their  issue,  in  default  to  the  survivor  or  their  issue,  one  part  to  C.  or 
bis  issue,  one  part  to  another  brother  whose  name  he  has  foi^ot,  [^jor  his 
issue,  another  fifth  to  D.  and  her  children ;  it  shall  be  construed  to  such, 
legatees,  or  their  issue,  whom  he  knew  not  whether  they  had  children  living 
or  not ;  and  to  such  legatees  and  their  children  jointly  whom  he  knew  to 
have  children.     1  Ves.  97.] 

[If  A.  devises  10/.  a-piece  to  the  son  and  two  daughters  by  name  of  F.  E., 
then  300/.' to  B.,  to  be  paid  at  21  or  marriage,  and  interest  in  the  meaa 
time  for  her  maintenance;  but  if  she  dies  before,  then  to  the  younger  chiU 
dren  of  F.  E.,  equally  to  be  divided,  the  eldest  son  to  be  excluded,  and  says 
nothing  of  interest ;  this  shall  go  to  such  as  are  younger  children  at  the  death 
ofB.     1  Ves.  111.] 

[If  a  woman  having  a  power  to  appoint  4000/.  to  her  kin,  and  for  default 
to  go  according  to  statute,  and  by  will  appoints  to  A.  her  nephew,  he  pay« 
ing'annuity  to  his  mother,  and  gives  the  residue  of  her  estate  to  her  niece  B*j 
and  A.  dies  in  testatrix's  life,  the  4000/.  goes  to  B.     1  Ves.  135.] 

[If  a  man  by  will  gives  his  daughter  A.,  wife  of  B.,  3000/.  for  the  use  of 
her  younger  children,  in  such  manner,  share,  and  proportion  as  she  pleaseSi 
and  if  no  appointment,  equally,  and  to  survive  if  any  die  under  age  unmar- 
ried, it  extends  only  to  those  born  at  making  the  will,  or  at  most  at  testator's 
death.     1  Ves.  209.] 

[If  a  legacy  ia  given  to  younger  children,  and  after  testator's  death  a 
younger  becomes  the  elder,  he  shall  nevertheless  have  his  share.     Ibid.] 

[If  a  man  devises  leasehold  to  his  wife,  for  so  many  years  as  she  shall  livey 
then  if  son  R«  is  living,  to  him  for  so  many  years  as  be  shall  live  ;  but  if  then 
living,  and  shall  then  or  afterwards  have  issue  male,  then  to  him  absolutely ; 
hut  if  R.  die  in  wife's  life,  without  leaving  issue  male,  then  over  ;  and  R« 
dies  in  wife's  life  ;  it  goes  to  his  representative.     1  Ves.  217.] 

[if  a  man  devises  all  his  lands,  &c.  to  his  wife  for  life,  then  to  his  daugh« 
ter  for  Hfe,  tlien  to  her  children,  equally  to  be  divided,  and  for  want  of  chil- 
dren to  his  right  heirs  on  the  side  of  the  F.'s  -,  the  children  take  as  tenants 
in  common  for  their  lives  only,  and  each  is  entitled  to  a  share  of  the  profits 
from  the  death  of  the  mother,  though  not  born  when  the  will  made.  1  Ves. 
226.1 
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[If  a  man  by  will  gives  a  daughter  40C0/.,  provided  she  releases  when  at 
age  to  her  brother  A.  her  share  of  an  estate  under  her  grandfather's  will,  and 
she  receives  part  of  it,  A.  is  entitled  to  her  share*     Ibid.] 

[If  a  man  devise  in  trust  for  his  son  A.  for  life,  remainder  to  support,  &c* 
remainder  to  his  first  son,  and  the  heirs  of  the  body  of  such  first  son,  and  for 
default,  to  second,  third,  and  fourth  successively,  in  remainder,  one  after 
another ;  and  A.  has  no  son  at  making  the  will,  has  one  who  dies  in  testator's 
lifetime,  and  another,  this  last  shall  take  as  first  son,  and  he  might  also  take 
by  the  remainder  to  the  second  son.     1  Yes.  290.] 

[If  a  man  gives  30,000/.  to  his  wife,  and  after  other  pecuniary  legacies*, 
the  residue  of  his  personal  to  his  eldest  son  R.,  except  such  legacies  as  be 
shall  indorse  as  a  codicil,  and  by  such  indorsement  he  directs  that  the 
30,000/.  should  be  to  bis  wife  for  life  only,  and  then  to  be  divided  among 
bis  children  as  she  should  by  deed,  will,  or  instrument  in  nature  of  a  wilf, 
direct ;  and  she  marries  again,  and  in  her  second  husband's  life  (having  pow- 
er to  dispose)  by  will  appoints  the  distribution  of  the  money,  and  two  of  the 
children  die  in  her  life-time,  their  shares  go  to  the  representatives  of  R*, 
the  residuary  legatee,  and  shall  not  be  divided  among  the  rest  of  the  ciiii* 
dren.    3  Yes.  6  U 

[*][If  a  man  gives  a  sum  to  his  son  W/s  younger  children,  to  be  paid  at 
31,  and  i(  any  dies,  to  survive  to  the  others,  it  vests  in  those  who  are 
born  at  testator's  death,  and  docs  not  include  those  born  afterwards.  3 
Ves.  83.] 

If  a  man  devises  the  moiety  of  his  personal  estate,  the  moiety  of  money, 
bonds,  and  leases  passes.     R.  Ca.  Ch.  16. 
.    [Devise  of  arrears  of  interest  passes  arrears  of  an  annuity.     2  Yes.  430.^ 

lA  devise  to  trustees  to  pay  the  produce  to  A.  without  limiting  the  durst- 
tion  of  the  interest,  is  an  absolute  gift  of  the  principal.     1  Brown,  532.] 

If  he  devises  his  worldly  estate,  viz.  that  debts  be  paid,  and  my  wife  have 
a'  moiety  of  what  is  left,  and  the  remaining  part  of  my  estate,  real  and 
personal,  1  give  to  my  brother.  R.  that  the  wife  shall  have  a  moiety  of  the 
teal  and  personal  estate  after  debts  paid.     2  Ver.  690. 

[If  a  man  by  will  devise  all  bis  lands  in  W.  to  bis  sister  A.  for  life,  with 
remainders  over,  then  to  her  husband  B.  for  hfe,  then  to  C.  for  life,  with 
remainders  over,  and  makes  A.  and  B.  and  another  executors,  and  directs 
the  surplus  of  his  personal  to  be  laid  out  in  lauds  to  be  settled  to  the  same 
usfes;  and  by  his  codicil  gives  C.  an  annuity  out  of  tlie  freehold  hnds, 
limited  to  him  till  they  come  to  be  possessed  by  him,  and  reciting  his  will, 
*J?^^  ^^^}  his  dwelling-house,  afler  the  death  of  A.,  should  come  to  B.^ 

im 

of 

'ty  of  the  interest  of  the  surplus 

of  the  personal   estate  during  the  life  of  B.  after  the  death  of  A.     2  Alk. 

167.] 

If  a  man  devises  all  his  household  goods,  his  plate  passes.     2  Ver.  638. 

Or,  all  his  furniture  and  pictures.     R.  2  Yer.  512. 

If  a  man  devises  all  his  personal  estate  in  W.  to  A.,  it  will  be  a  specific 
legacy,  and  will  give  all  his  goods,  coaches^  horses,  and  all  that  he  Jjad  at 
that  place.     R.  2  Yer.  688.     Eq.  R.  87. 

[If  A.  devises  to  his  nephew  and  other  trustees  COOO/.  South  Sea  annui- 
ties, to  be  laid  out  on  lands  to  be  settled  on  B.,  &c.  and  by  codicil,  taking 
notice  of  this,  gives  1200/.  to  the  same  uses,  and  makes  his  nephew  executor, 

•^  r*ca^T  possessed  of  large  personal  estate,  but  only  5360/.  South  Sea 
L  6o5j 
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aunaities  when  he  made  the  will ;  this  is  a  specific  legacy,  and  the  5S60/, 
shaJI  not  be  made  up  6000/.  out  of  the  personal  estate.  C.  T.  T.  1 52. '  3 
P.  VV.  384.] 

[But  if  A.  devises  1000/.  Sooth  Sea  stock  to  hiswife,  he  having  then 
1800/.,  afterwards  reduces  it  to  200/.,  then  makes  it  up  1600/.,  then  the  act 
takes  place,  changing  three-fourths  of  the  South  Sea  stock  into  annuities, 
and  testator  dies,  having  400/.  stock  and  1200/«  annuities,  the  wife  shall 
have  the  whole  legacy  of  1000/.     C.  T.  T.  226.] 

[If  a  man  devises  to  A.  400/.  (without  the  word  my)  East  India  bonds, 
\o  pay  the  interest  to  B.  till  21  or  marriage,  then  to  pay  the  said  400/. 
East  India  bonds  to  her ;  and  recites  this  bequest  in  codicil,  and  another 
of  three  exchequer  orders,  which  he  has  since  disposed  of,  and  substitutes 
a  pecuniary  legacy  for  these  orders,  and  only  one  East  India  bond  m  found! 
at  his  death,  it  is  not  specific,  but  a  bequest  of  (}uaatity,  and  shall  be  made 
good  from  the  residue.     2  Ves.  360^] 

flf  a  sum  of  South  Sea  annuity  stock,  or  South  Sea  annuities,  is  dven  to 
several  persons  in  several  proportions,  and  13.  13  the  remainder  [*Jthereof 
to  A.,  and  there  is  a  deficiency,  it  is  specific,  and  shall  not  be  made  good 
from  the  residue,  but  all  the  parties  must  abate  in  proportion.  Ibid.] 
^  If  be  devises  15/.  a-piece  to  each  of  his  relations  on  the  part  of  his  father 
and  mother,  payment  of  15/.  to  A.  and  15/.  a-piece  to  each  child  of  A.  will 
be  good  ;  though  it  is  not  conformable  to  the  distribution  upon  the  statute^ 
for  the  distribution  of  intestates'  estates.     2  Ver.  38 1»  ) 

So,  a  devise  of  his  personal  estate  in  W.  to  A.,  gives  him  the  rents  due  at 
his  death  of  the  lands  in  W.     Eq.  R.  87. 

Though  it  be  all  his  personal  estate,  except  his  bedding :  for  that  does  not 
restrain  the  words  to  furniture.     Ibid.  88. 

[A  devise  of  the  rents  and  profits  of  an  estate  to  a  husband  for  life,   with- 
out impeachment  of  waste,  enables  him  to  cut  timber.     1  Atk*  46  7.  J 
If  a  man  devises  his  bond,  debt,  &c.  the  money  due  passes. 
And  the  interest,  as  well  as  the  principal,  due  upon  the  bond* 
If  a  man  devises  all  his  household  goods,  money,  and  plate ;  this  gives  all 
money  due  upon  mortgage  or  security,  but  not  his  South  Sea  or  annuity 
stock  (being  as  a  chattel  real).     Per  Gilbert  Ch.  B.     Eq.Ca.   203.     Dub.* 
per  me,  being  coupled  with  the  household  goods,   whether  it  extended  be-  • 
yond  money  in  the  house. 

[A  devise  of  200/.  secured  on  mortgage  on  the  estate  of  A.,  and  all  mes- 
suages, lands,  and  tenements  for  securing  the  same,  passe?  the  principal 
only.     2Atk.  112.] 

[^If  a  father  leave  his  daughter  a  money  legacy,  and  then  devises  to  her 
all  goods  and  things  of  every  kind  and  sort  whatever,  found  in  her  closet  at 
his  death,  this  doe^  not  pass  money  found  there.     Ibid.] 

[Goldsmiths'  notes  and  bank-bills  do  not  pass  by  a  devise  of  mortgages, 
ground-rents,  judgments,  &c.  whatever  I  have  or  shall  have  at  my  death, 
as  plate,  jewels,  linen,  household  goods,  coach  and  horses. ,  2  Atk.  102. J 

[Bank-notes  will  not  pass  by  the  word  securities,  but  must  be  considered 
as  cash ;  dividends  paid  into  the  bank  where  testator  kept  his  cash  are  not 
dividends  due  and  received  by  him.     3  Atk.  226.] 

[If  one  seised  of  lands  in  A.  and  possessed  of  a  term  for  years  in  B.,  de- 
vises all  his  lands  and   real  estate  in  A.  and  B.  to  S.  and  his  heirs,  and 
then  disposes  of  his  personal  estate,  this  will  not  pass  the  term  to  S.    3  P. 
W.  26.] 
If  he  devises  to  his  wife  1 200/.  and  all  the  goods^  chattels,  plate,  jewels, 
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household  stuff,  and  stock  in  and  belonging  to  his  house ;  400/.  in  his  house 
does  not  pass,     Pr.  Ch.  8. 

[But  by  a  devise  of  a  man's  house,  with  "  all  that  shall  be  in  it"   at  the 
time  of  his  death,  bank-notes  and  cash  shall  pass.     Ambler,  68.] 

[Current  coin,  if  curious  pieces,  and  kept  with  medals,  will  pass  as  such, 
3Atk.  201.] 

[A  library  of  books,  whptlier  small  op  great,  will  not  pass  as  Aimiture, 
Ibid.     Prec.  Chan.  207,] 

[A  bequest  of  household  goods  has  exactly  the  same  effect  as  a  bequest  of 
household  furniture.     D.  AmbU  606.] 

[Furniture  comprises  whatever  contributes  to  the  use  or  convenience  of 
the  householder,  or  the  ornament  »f  the  house.     D.  Ambl.  610.] 

[*][A  bequest  of  furniture  will  pass  pictures  put  up  in  the  house*  D«  2 
Ves.  279.     R.  Ambl.  605.] 

[And  linen.     D.  ibid.     Prec.  Cha.  207.] 
[Though  ornamental  only.     R.  Ambl.  605.     Prec.  Cha.  307.J 
And  china.     Ibid.J 
"Though  ornamental  only.     Ibid.] 

'And  plate.     R.  Ambl.  610.     Prec.  Cha.  207.     1  P.  Wms.  421."} 
Though  never  used,     R.  Amb.  610.     Prec.  Cha.  207.] 
'Unless  it  was  bought  to  traffic  with.     D.  Ambl.  611.     Free.  Cha.  207.] 
[But  a  bequest  of  furniture  will  not  pass  things  bought  to  trade  with, 
which  would  otherwise  be  looked  upon  as  furniture.     D,  Ambl.  611.   Prec. 
Cha.  207.1 

[Though  they  are  occasionally  used.     D.  Prec.  Cha.  207.] 
Nor  will  it  pass  globes  or  mathematical  instruments.     Prec.  Cha.  207.] 
[Nor  watches.     R.  2  Ves.  279.] 

^Nor  malt,  hops,  beer,  or  victuals  in  the  house.     R.  3  P.  Wms.  334.] 
[Nor  books.     R.  Ambl.  605.     3  Atk.  201.     3  Ves.  jun.  31 1.] 
*If  one  devises  to  his  wife  all  his  household  goods,  and  other  goods,  plate, 
and  stock,  within  doors  and  without,  and  bequeaths  the  residue  of  his  per- 
sonal estate  to  B.,  the  testk tor's  ready  money  and  bonds  do  not  go  (o  the 
wife  ;  for  then  the  residuary  bequest  would  be  void.     3  P.  W.  112.] 

If  A.  settles  a  house  upon  his  daughter  for  life,  and  afterwards  to  others, 
and  by  his  will  devises  all  the  goods,  furniture,  and  ornaments  in  the  house, 
to  such  persons  as  the  house  was  to  go  to  after  his  death  ;  the  da<igbtersliall 
not  have  the  property  and  disposal  of  the  goods,  but  the  use  only  for  her 
life.     R.  Pr.Ch.26.  *-  &        '  / 

If  he  devises  to  his  wife  his  rings  and  household  goods  ;  plate  used  in  the 
house  doth  not  pass.     Pr.  Ch.  207. 

[By  a  bequest  of  household  furniture  which  should  be  within  or  upon  the 

E remises  at  the  time  of  testator's  death,  plate  which  was  very  considerable, 
ut  was  proved  to  be  in  use,  and  suitable  to  the  rank  of  the  testator,  and 
pictures  which  were  hung  up,  and  linen  were  held  to  pass,  but  not  boob. 
Ambler,  605.J  * 

[By  a  bequest  o(  plate,  &c.  and  stoves  of  all  kinds,  and  other  goods  and 
chattels  whatsoever,  which  should  be  in  and  about  his  dwelling-house  at  T.; 
running  horses  wer^  held  to  pass.     Id.  612.] 

[If  a  Yon>an  says,  I  give  to  B.  all  my  goods,  wearing  apparel  of  what  na- 
ture and  kind  soever,  except  my  gold  watch  ;  household  goods,  wearing 
apoarel,  and  ornaments  of  the  person  only  pass,  but  not  the  residue.    3 

lAtk.  0 1  .J 

r*^t.5M^*'  **'®  f^^iiure  and  pictures  in  my  houses  in  A.  and  B.  shall  go 
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with  VKJ  houses,  and  my  chapel  plate  to  my  chapel ;  though  furniture  gen- 
erally includes  plale,  yet  plate  carried  for  his  use  from  one  house  to  another 
does  not  go  with  his  houses  ;  for  here  it  is  distinguished  from  his  furniture. 
R.  Pr.  Ch.  *251 .     Eq.  Abr.  200. 

LChina  passes  under  the  wprd  furniture,  unless  the  devise  is  by  a  shop- 
l^eeper.     2  Ves.  430.] 

If  he  devises  to  A.  his  silver  tea-kettle  and  lamp  with  the  appurtenances; 
the  silver  tea-pot,  milk-pot,  tongs,  and  canisters  do  not  pass*     R.  Eq.  Abr. 

201. 

[*JSo,  if  he  devises  all  his  goods,  chattels,  furniture,  household  stuff,  and 
other  things  which  then  were  or  should  be  in  his  house  at  bis  death  ;  265/. 
ready  money,  in  the  house  at  his  death  does  not  pass  ;  for  other  things  im* 
port  others  of  like  nature.     R.  Eq.  Abr.  201. 

Qlf  a  man  devises  all  his  estate,  real  and  personal,  to  trustees  on  trust,  as 
to  so  much  of  his  personal  as  should  be  on  his  seat  at  P.  to  suffer  his 
wife  to  enjoy  during  life  ;  a  sum  of  money  in  the  house  does  not  pass,  but 
^11  stock,  live  and  dead,  and  all  stores  on  the  lands  in  hand,  do  pass.  3 
Atk.  430.] 

If  he  devises  so  much  money  to  all  the  hospitals  ;  it  extends  only  to  all  the 
hospitals  in  the  town,  &c.*  where  he  lives,  if  there  arc  any  there.  P.  W.  425. 
[If  A.  gives  100/.  to  each  of  the  public  charities  mentioned  in  the  will  of 
3.,  this  includes  charities  not  confirmed  by  charter,  as  to  the  poor  of  a  par- 
ish, or  poor  housekeepers,  at  the  discretion  of  an  executor  ;  the  extensive- 
Bess  makes  it  public.     2  Atk.  87.] 

But,  if  a  man  devises  all  his  nioveable  goods  and  chattels,  his  debts  do 
not  pass.     R.  Jon.  225. 

It  he  devises  all  his  furniture  at  his  house  at  B.,  goods  packed  up  to  be 
sent  and  used  for  furniture  there  do  not  pass.     R.  2  Ver.  739. 

Nor,  goods  removed  from  the  house  by  accident,  by  reason  that  the  lease 
of  the  house  was  surrendered  or  expired,  if  done  without  fraud  in  the  party. 
R.  2  Ver.  747. 

Qlf  captain  of  a  man  of  war  devises  all  his  goods  on  board  the  ship  A.  and 
they  are  removed  to  ship  B.  before  his  death,  yet  they  pass  ;  though  in  case 
of  a  device  of  goods  in  a  house  it  is  otherwise,  unless  they  were  removed  on 
account  of  fire,  and  testator  dies  soon  after.      1  Ves.  271.] 

So,  if  a  man  agrees  that  his  wife  shall  not  have  any  of  his  personal  estate^ 
except  the  household  goods  and  furniture  at  his  death  ;  and  be  has  two 
houses,  one  in  which  he  lives,  and  the  other  for  the  use  of  seamen  \  the  wife 
shall  have  the  former  only.     2  P.  W.  302.  304. 

If  an  upholsterer  devises  his  household  goods,  those  in  his  shop  do  not 
pass.     2  P.  W.  303. 

[A  devise  by  an  India  captain  of  all  household  furniture,  linen,  plate,  and 
apparel  whatsoever,  includes  only  what  is  for  domestic  use,  not  what  is  for 
trade  or  merchandize.     1  Vefs.  97.] 

So,  if  a  man  devises  his  utensils  ;  plate  and  jewels  do  not  pass.  R.  Dy. 
ir9.  b. 

[A  devise  of  household  goods  and  implements  of  household  does  not  pass 
malt,  hops,  beer,  or  victuals  in  the  house,  nor  guns  and  pistols  used  in  rid- 
ing or  shooting  game  ;  but  a  clock  in  the  house  not  fixed  to  it  passes.  3  P. 
W.  334.] 

[If  a  man  possessed  of  a  lease  of  a  farm,  malthouse,  &c.  at  40/.  per  ann. 
gives  to  his  wife  all  his  household  goods,  cattle,  corn,  hay,  and  implements  of 
husbandry  and  stock  belonging  to  his  house,  messuage,  farm,  and  premises  in 
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said  lease,  and  she  to  pay  the  40/.  rent ;  the  stock  in  the  malt  trade  passes. 

3  Atk.  64.] 

If  by  will  he  acquits  his  servant  of  all  debts,  accounts,  and  demands  ;  a 
trunk,  in  which  there  are  jewels,  &c.  in  the  custody  of  the  same  servant,  is 
Bot  thereby  devised  to  him.     Semb.  2  Ver.  1  ^4. 

If  he  devises  to  his  wife  all  his  jewels  ;  his  collar  of  SS.  and  garter,  or 
diamonds  fastened  to  bonnet  or  robes,  do  not  pass.     R.  Owen,  124. 

[*jlf  he  devises  all  his  household  goods ;  plate  commonly  used  in  the  fam- 
ily  passes.     P.  W.  425. 

[By  a  bequest  of  all  drawings  and  pictures,  pictures  bought  after  making 
the  will  pass.     Ambler,  641.] 

[If  a  man  by  will  devices  all  his  plate  to  his  wife,  and  by  his  codicil  gives 
her  the  use  of  bis  household  goods  for  life  only;  if  it  appears  the  plate  was 
used  in  his  house,  the  words  household  goods  include  the  plate,  and  sh^ 
shall  have  it  for  life  only.     3  Atk.  369.  j 

So,  if  A.  devises  200/.  to  each  of  his  three  daughters,  and  if  any  die  with- 
out issue,  her  part  to  go  to  the  survivors  ;  if  any  marries  and  dies  without 
issue,  her  part  does  not  survive  ;  for  money  cannot  be  entailed.  R.  2  Vent. 
349; 

[If  A.  gives  three-fourths  of  his  personal  estate  to  his  three  sons,  equally 
to  be  divided,  and  devises  the  other  fourth  to  his  sons  in  trust  for  his  two 
daughters,  the  interest  to  be  paid  to  them  respectively,  during  their  lives, 
and  afterwards  to  their  or  either  of  their  child  or  children,  and  for  default, 
to  his  three  sons,  equally  to  be  divided ;  and  one  of  the  daughters  dies,  leav- 
ing a  son,  the  other  without  issue,  her  moiety  shall  go  to  the  son  of  the 
other.     C.  T.  T.  27.] 

If  a  man  devises  10/.  to  each  servant  living  with  him  at  his  death  ;  it  does 
not  extend  to  the  steward  of  a  court,  or  such  a  one  who  serves  many  others 
besides  the  testator.     R.  2  Ver.  546. 

[If  a  man  gives  100/.  to  the  two  servants  living  with  him  at  the  time  of 
his  deatt),  and  has  only  two  at  making  the  will,  but  takes  a  third,  and  all 
three  live  with  him  at  his  death,  the  100/.  shall  be  divided  among  them  alU 
2  Ves.  560.] 

If  he  devises  so  much  sugar  to  be  paid  at  such  a  time  ;  if  it  is  not  paid  at 
the  time,  the  executors  shall  be  decreed  to  pay  the  value  with  interest.  R.  2 
Ver.  553. 

If  he  devices  land  and  money  to  his  wife ;  provided,  if  she  dies  without  is- 
sue, 80/.  shall  go  to  his  brother,  after  the  death  of  his  wife ;  if  she  has 
no  issue  at  her  death,  the  80/.  shall  go  to  his  brother,  for  it  shall  be  intended 
to  be  immediately  upon  her  death.     R.  2  Ver.  758.  766. 

[If  A.  by  a  codicil  gives  to  B.  during  her  natural  life  his  house,  with  all 
the  goods  therein,  the  devisee  has  no  lai^er  interest  in  the  goods  than  in  the 
house.     1  Atk.  470.] 

[If  a  man  covenants  to  lay  out  a  sum  in  lands,  and  devises  his  real  estate 
before  such  purchase  made,  the  money  agreed  to  be  laid  out  will  pass  to  the 
devisee.     1  Atk.  572.] 

[If  a  man,  having  made  his  will,  enters  into  a  contract  for  purchase  of 
land,  the  lands  contracted  for  will  not  pass  by  the  will,  but  descend.     Ibid.] 
[If  an  ancestor  after  making  his  will  agrees  for  the  purchase  of  particu- 
lar lands,  the  heir  at  law  shall  have  them  if  good  title  can  be  made,  other- 
wise not,  nor  shall  he  in  that  case  have  the  nrioney.     Ibid.] 

[The  word  estate  passes  not  only  land,  but  all  the  interest  the  testator  has 
in  it,  though  there  is  a  locality.     2  Atk.  37.  ] 
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itf  Am  devises  lands  to  trustees  to  receive  the  rents  and  pay  them  to  his 
e  for  life,  and  to  permit  her  to  charge  them  with  200/.  then  to  B.  for 
life,  then  to  C.  for  Hfe,  charged  and  chargeable  as  aforesaid,  and  after  de- 
termination of  these  estates,  to  D.  his  heirs,  &c«  charged  and  chargeable 
with  1000/.  a-piece  to  his  six  nieces,  to  be  paid  to  them  respectively  in 
twelve  months  after  his  death,  and  to  be  raised  by  the  trustees  in  like  [*]man- 
ner ;  the  words  chained  and  chargeable  run  over  the  particular  estates  as 
well  as  the  fee,  and  the  legacies  shall  be  paid  twelve  months  after  the  death 
of  A.     1  Ves.  168J 

If  he  devises  his  personal  estate  and  the  produce  of  it  to  his  son,  and  if 
be  dies  before  21  or  marriage,  to  his  brother:  if  the  son  dies  before  21,  the 
brother  shall  have  only  the  capital,  not  the  produce  in  the  hfe*time  of  the 
son.     R.  1  P.  W.  503. 

[If  personal  estate  is  devised  to  A.,  the  produce  of  it  (after  maintenance) 
to  be  laid  up  till  he  is  21  ;  and  if  he  dies  before  21,  and  his  mother  has  no 
children,  then  all  the  legacies  and  bequests  to  A.  to  go  to  B. :  A.  dies  before 
21 ;  the  produce  from  the  death  of  A.  shall  accumulate  and  be  added  to  the 
capital,  and  if  the  mother  dies  without  children,  goes  to  B.  3  P.  W.^  300. 
2  Atk.  473.1 

[If  a  motner  gives  all  her  real  and  personal  estate  to  her  daughter  and  her 
heirs  ;  but  if  she  die  before  she  is  of  age  to  dispose  thereof,  then  gives  the. 
same  to  trustees  to'  raise  6000/.  for  a  charity,  the  residue  thereof,  if  her 
daughter  dies  unmarried,  to  her  (testatrix's)  sisterd ;  and  the  daughter  mar- 
ries, has  a  daughter,  and  dies  aged  20 ;  her  husband  shall  have  the  personal 
estate,  as  she  was  of  age  to  dispose  of  that  at  1 4 ;  the  real  estate  shall  satis- 
fy the  6000/.  and  subject  thereto  go  to  the  husband  for  life  as  tenant  by  cur- 
tesy, and  then  to  his  daughter  in  fee.     1  Atk.  426.'] 

[If  one  devises  lands  to  trustees  to  be  sold,  and  the  monev  to  be  laid  out 
ands  or  stock,  in  trust  to  permit  A.  to  receive  the  profits  during  life,  then 
in  trust  to  B.  during  life,  then  in  trust  for  the  use  of  the  issue  of  the  body  of 
B.  with  remainders  over,  the  money  must  be  laid  out  in  land,  B.  has  only 
an  estate  for  life,  issue  takes  in  male  and  female,  and  there  must  be  cross- 
remainders  to  the  females.     2  Atk.  265.] 

[If  a  man  by  will  creates  a  term  in  trust  by  the  rents  and  profits,  or  by 
mortgage,  to  raise  portions  for  the  daughters  of  his  son  A.  payable  at  18  or 
marriage,  with  a  maintenance  in  the  mean  time,  with  a  power  to  A.  to  make 
a  jointure  of  all  the  premises,  the  portions  cannot  be  raised  so  as  to  affect 
the  jointress,  but  shall  be  raised  by  mortgage  of  the  reversion,  with  interest 
from  the  time  they  were  payable.     2  Atk.  354.} 

[If  a  man  gives  all  his  real  and  personal  estate  io  A.  and  B.  equally  be- 
tween them  for  life,  and  on  the  death  of  A.  the  whole  estate  to  B.  in  tail 
general,  and  for  want  of  such  issue  to  C.  in  fee,  and  gives  pecuniary  legacies 
chargeable  on  the  real,  if  the  personal  not  sufficient;  and  then  gives  all  the 
residue  oHhis  personal  estate  to  D.,  D.  shall  have  it  and  not  B.  2  Atk. 
372.] 

[If  money  is  devised  to  trustees,  io  be  laid  out  in  the  purchase  of  an  an- 
nuity clear  for  A.,  it  means  an  annuity  free  from  taxes.     2  Atk.  376.] 

[If  a  man  makes  his  will  in  Jamaica,  and  gives  several  legacies  to  be  paid 
in  sterling  money,  then  two  legacies  generally  without  mentioning  sterling, 
then  devises  real  estate  and  specific  legacies,  then  other  legacies  in  sterling, 
und  dies,  leaving  effects  in  England  and.  in  Jamaica,  the  two  legacies  must 
be  paid  in  Jamaica  currency  only,  though  one  of  the  legatees  lives  in  Eng- 
land.    2  Atk.  465.1 
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[As  long  fis  the  fund  exists  upon  which  a  legacy  is  charged,  though  it  de- 
volves to  the  heir  or  executor,  yet  they  shall  take  it  subject  to  the  chaise  : 
therefore  if  A.  says  that  what  his  personal  falls  short  of  paying  [*]legacics 
he  charges  on  his  lands,  and  then  gives  to  B.  the  household  goods  in  the 
schedule  annexed,  he  paying  certain  annuities,  and  annexes  no  schedule, 
the  household  goods  in  the  executor^s  hands  shall  be  first  applied,  then  the 
personal,  and  then  the  lands.  2  Atk.  605.] 

[Legacies  of  the  same  specific  thing,  in  difTerent  codicils,  are  only  repe- 
titions ;  so  of  the  same  sum  of  money,  or  quantity  of  things  ;  legacies  in  (be 
last  codicil  greater  than  in  the  first  are  h6t  additional  several  legacies,  but 
augmentations  of  the  first,  and  if  smaller,  diminutions  of  the  first.  2  Atk.  636*] 

[If  a  mother  by  will  gives  her  daughter  30/.  per  ann.  whilst  unmarried,  by 
1  oL  at  May-day,  and  1 5/.  at  All-saints,  and  she  marries  before  the  half-year's 
payment  becomes  due,  she  shall  be  paid/^ro  rata  till  the  time  of  the  marriage. 
3  Atk.  330.3 

[If  a  man  devises  all  his  plate,  books,  pictures,  and  household  goods  to 
such  male  (when  21)  as  shall  then  be  entitled  to  the  trust  in  possession  of  his 
real  estate,  and  till  then  the  said  plate,  &c.  should  be  kept  at  D.  and  used 
by  such  male  residing  there,  declaring  his  will  to  be  that  said  plate,  &c.  way 
go  as  heir-looms  with  his  estate  as  long  as  the  law  will  permit ;  they  shall  go 
as  heir-looms,  for  the  devise  is  only  a  disposition  of  the  use  till  the  person 
entitled  to  the  inheritance  attains  31.     3  Atk.  347.] 

[If  a  man  by  will,  reciting  that  he  has  settled  his  estate  on  A.  for  liie,  to 
his  first  and  other  sons  in  tail  male,  and  then  to  be  sold,  and  the  money  di- 
vided between  four  persons,  then  directs  that  his  household-stuff  at  H.  should 
remain  and  continue  there  for  the  use  of  such  person  or  persons  as  shall  en- 
joy the  estate  by  the  settlement,  to  be  delivered  to  him  or  them  by  his  ex- 
ecutor, when  the  person  is  capable  of  giving  a  dischai^e,  and  in  the  mean 
time  his  executor  to  take  care  of  them  ;  they  shall  not  be  sold  as  heir-looms 
with  the  house,  but  go  to  the  representative  of  A.  the  first  taker.  1  Ves.  1 96,] 

[If  books  are  devised  to  tenant  in  tail,  they  are  not  heir-looms,  but  bis 
property  as  first  taker.     2  Ves.  121.} 

[If  a  man  devises  a  house  and  appurtenances  to  his  wife  daring  widow- 
hood, but  that  his  son  when  21  or  married,  might  have  it,  paying.  &c.  and 
she  marries,  and  he  is  not  21,  when  21  he  may  have  it ;  the  intervening 
interest  is  undisposed  of,  and  goes  to  the  respective  residues  real  and  per- 
sonal.    Ibid.] 

[If  a  husband  who  is  bound  to  leave  his  wife  500/.  by  will,  and  having  no 
India  stock  5  but  his  wife  being  entitled  to  700/.  bank  stock  en  autrt  droit, 
which  she  afterwards  transfers  to  him,  and  it  stands  in  his  own  name,  if  be 
leaves  his  wife  700/.  India  stock,  the  700/.  bank  shall  pass  by  it.  1  Ves. 
255.     1  Wils.  247.] 

[If  a  man  by  will  gives  an  annuity  in  fee,  a  jointure  and  other  legacies,  and 
subject  thereto  200/.  per  ann.  to  his  daughter  till  of  age,  or  married,  and 
then  directs  his  executors  to  entail  on  his  daughter  all  his   estate  and 
etTccts  ;  it  is  subject  to  the  annuities,  but  the  profits  accumulated  shall  not 
be  settled,  but  belong  to  tlie  daughter.     2  Ves.  170.] 

[If  the  residue  of  personal  estate  is  given  to  A.  if  he  attains  21,  the  profiits 
ehall  accumulate  till-  then.     2  Yes.  430.] 

[If  a  man  devises  the  residue  of  his  personal  estate  to  his  executors  wbo 
receive  some  part,  and  divide  it  among  themselves,  and  then  one  dies,  tbe 
survivors  shall  have  all  the  surplus  not  already  divided.     3  P.  W.  113. 

[*][A  devise  to  a  wife  of  household  goods,  plate,  jewels,  linen,  &c.  for 
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life,  entitles  her  to  use  them  any  where,  or  to  let  them  out  to  hire.  2  Atk. 
217.J 

[If  a  man  by  will  gives  and  bequeaths  to  bis  wife  all  his  household  goods, 
&c.  in  or  belonging  to  his  house,  and  also  the  said  house,  gardens,  and  lands 
thereto  belonging,  so  long  as  she  continues  his  widow,  and  no  longer  ;  and 
also  gives  her  his  jewels,  coach,  &c. ;  the  household  goods,  &c«  are  under 
the  same  restrictions  as  the  house,  but  the  jewels,  coach,  &c.  are  her  abso- 
lute property.     2  Atk.  321  •] 

[A  devise  being  to  trustees  of  freehold  and  leasehold,  out  of  rents  and 
profits,  &c«  to  pay  debts  and  legacies,  and  subject  thereto,  in  trust  for  the 
testator^s  nephew,  at  21 ,  with  directions  to  maintain  him  out  of  the  rents  and 
profits  during  his  minority  ;  it  was  held  that  the  surplus  rents  were  applica- 
ble to  the  payment  of  the  principal  debts  and  legacies.     Ambler,  68.  J 

[But  if  there  be  a  residuary  legatee  such  rents  and  profits  shall  go  to  him  ; 
as,  where  a  real  and  personal  estate  was  devised  to  trustees  to  pay  annuities 
and  legacies,  the  residue  of  the  estates  to  the  child  or  children  of  F.  C.  with 
remainders  over ;  it  was  held  that  the  intermediate  profits  till  a  child  waa 
born,  should  go  to  the  residuary  legatee.     Id.  93«3 

[If  a  legacy  be  given  of  a  specific  sum,  as  a  residue,  but  miscalculated,  the 
residue  shall  pass,  though  more  than  the  sum  calculated.     2  Brown,  18.] 

So,  if  a  debt  be  given,  but  the  sum  mistaken,  the  actual  debt  shall  passw 
Id.  87. 

(3  Y  8.)  When  a  devise  gives  a  present  interest. 

If  a  man  devises  100/.  to  another  to  be  paid  at  his  marriage,  or  the  age  of 
21  years  ;  this  is  an  immediate  legacy  ;  and  if  he  dies  before  marriage  ox 
full  age,  it  shall  be  paid  to  his  executor.  R.  Ch.  R.  1 12.  R.  2  Vent.  34. 
366.  R.     Dy.  59.  b.  in  marg.     Vide  2  Ver.  395,     Vide  Devise,  (N  18.) 

So,  if  he  devises  100/.  to  another  at  his  age  of  21  years,  to  be  paid  with 
interest.     R.  2  Vent.  342.     Skin.  1 47.     2  Ver.  1 37.     R.  2  Ver.  508.  673* 

[Vide  2  Brown,  305.]  ,  ^    ^       ^  t.      . 

So,  if  he  devises  to  his  daughter  for  her  marriage.     R.  Dy.  69.  b.     I 

Ver.  205.  324.  ,  r^.     ^c  x.  •       x 

If  he  devises  to  his  daughter,  to  be  paid  at  the  age  of  21  ;  if  she  mames  at 

18  the  portion  shall  be  paid.     2  Ver.  424. 

Otherwise,  if  he  devises  land  to  his  son,  with  a  charge  to  pay  to  hi0 
daughter  ather  age  of  21  years.     R.  2  Ver.  617.  ,         .j    ^ 

So,  if  he  devises  portions  to  A.,  B.,  and  C,  his  daughters,  to  be  paid  at 
their  respective  marriages  ;  and  if  any  of  them  die,  her  part  to  go  to  the 
survivors  ;  A.  dies  ;  her  part  does  not  go  to  her  sisters  till  their  marnage, 
thoueh  the  words  are  not  repeated.     R.  2  Ver.  620. 

But  if  a  man  devises  to  another  at  his  age  of  21  years,  without  more  ;  if 
be  dies  before  that  age  it  shall  not  be  paid.     R.  2  Vent.  342.     Ace.  Dy. 

'  Andadeviseattheageof21,ortobepaidat21,i8tantamount.     2  Ver. 

^' So,  if  *he1le vises  money  to  another  to  be  paid  at  the  age  of  21,  but  if  he 
dies  before  that  age  it  shall  go  to  A; ;  if  both  of  them  die  before  the  firat 
attains  his  full  age,  the  money  shall  not  be  P«'d  ^  the  executor  L  M  th« 
first,  but  to  the  executor  or  administrator  of  A.     K.  2  Vent.  347. 

If  he  devises  at  the  end  of  ten  years,  though  the  ^^^-t « '^f^'"^^"'!";* 
contingent,  as  marriage,  or  the  ,^e  of  21 , .  »t  is  a  lapsed  legacy.    Per  Oow- 


^  CHANCERY. 

So,  if  he  deyises  at  the  age  of  34,  and  the  executor  pays  part  at  31,  and 
gives  a  bond  for  the  residue,  it  shall  be  repaid.     Dub.  2  Ver.  31 . 

If  a  man  devises,  that  all  his  personal  estate,  after  his  debts  and  legacies 
paid,  shall  be  laid  out  in  the  purchase  of  land ;  all  but  so  much  as  is  suffi- 
cient for  the  payment  of  the  debts  and  legacies  shall  be  immediately  laid 
out  for  the  purchaser    2  Vent.  346« 

If  he  devises  land  to  A«,  upon  condition  that  he  pays  400/.,  of  which  sum 
bis  wife  shall  dispose  of  200/.  by  her  will ;  if  the  wife  makes  no  will,  the 
200/.  goes  to  her  administrator.     R.  2  Ver.  181. 

If  he  devises  all  his  personal  estate  to  his  wife,  and  SOOO/.  to  his  grandsoQ 
at  the  age  of  21  or  marriage  ;  the  grandson  shall  have  the  1000/.  immedi- 
ately upon  the  contingency,  and  not  wait  for  the  death  of  the  wife.  R.  Eq* 
Ca.  93. 

But  if  a  devise  be,  that  the  personal  estate  should  be  applied  for  a  pur- 
chase within  one  year,  or  otherwise  should  be  paid  to  some  in&ots,  equallj 
to  be  divided ;  the  interest  in  the  personal  estate  does  not  vest  in  the  infants 
till  the  year  is  passed,  and  if  one  of  the  infants  dies  in  the  mean  time,  shaJi 
not  go  to  his  executor.     R.  2  Vent.  356. 

[If  A.  devises  to  his  daughter  B.  200/.  to  be  paid  at  her  marriage,  or 
three  months  after,  provided  she  marry  with  his  son's  approbation,  aud 
gives  her  12/.  per  ano.  till  she  marry,  and  she  dies  of  age,  but  not  married, 
the  legacy  is  not  vested,  and  the  administrator  of  B.  can  make  no  title  to  it. 

I  Atk.  500.1 

[If  A.  entitled  to  the  reversion  of  an  estate  after  the  death  of  his  wife, 
devises  it  to  B.  and  his  heirs  so  as  he  should  pay  to  C.  100/.  wiihiiisix 
months  after  the  reversion  comes  into  possession,  and  gives  the  residue  of 
personal  to  B.  and  another  whom  he  makes  executors  ;  and  C  dies  in  the 
wife's  life-time^  the  legacy  is  not  vested,  nor  the  representative  of  C.  ea- 
titled  to  it.     1  Atk.  d02.} 

[If  A.  gives  part  of  his  stock  and  trade  to  B.,  provided  he  attains  21,  and 
B.  dies  before  it,  his  administrator  is  not  entitled  to  the  intermediate  profits 
between  the  deaths  of  A.  and  of  B.     2  Atk.  4 1 .] 

fif  amao  gives  to  his  brother  B.  the  interest  of  1500/.  during  his  life,  and 
firom  his  death  the  said  1500/.  among  all  the  younger  sons  and  all  the 
daughters  of  B.,  but  if  only  daughters,  then  among  the  younger  daughters, 
to  be  paid  at  21,  but  that  no  elder  son  is  more  than  one,  nor  elder  daughter, 
if  only  daughters  living  at  B.'s  death,  shall  have  any  share  ;  and  C,  one  oT 
B.'s  daughters,  marries,  attains  21,  and  dies  before  B.,  and  then  he  dies; 
her  representative  is  not  entitled  to  a  share,  for  the  legacy  does  not  vest  till 
B.'s  death.     3  Atk.  219.] 

[If  a  man  by  will  gives  his  grand-daughter  1500/.  to  bcTat  her  own  dis^ 
posal  if  she  marries  with  consent,  and  not  otherwise^  and  she  dies  at  fourteen 
unmarried,  the  leg^y  does  not  vest ;  for  in  all  cases  where  the  condition 
of  marryii^  is  annexed,  there  must  be  a  marriage  to  vest  the  l^acv.  3 
Atk.  501.     1  Ves.  4.     1  Wils.  159.] 

[If  a  grandCaither  devises  his  estate  to  his  son  for  life,  with  power  to  raise 
a  sum  not  exceeding  3000/.  for  younger  children,  rfnd  to  fix  time  of  payment 


representative  of  one  who  attains  21,  and  be- 
co.ne^  eldest  soih  and  dies  in  his  father's  life,  is  not  entitled  to  a  diare.     ^ 
Ves.  526.] 
If  there  be  a  devise  of  400/.  to  the  children  of  A.,  who  has  three  daugh- 


Legacy.  667 

ters,  and  two  of  them  die  under  age  ;  their  shares  go  to  their  administrators. 
£q.  Ca.  106. 

[So,  if  a  man  devises  portions  to  younger  children,  to  be  paid  at  their 
full  age,  and  the  infant  dies  before ;  the  money  goes  to  the  executor  or  ad* 
ministrator  of  the  infant.  R,  2  Vent,  342.  R.  Ibid.  366.  1  Ver.  205. 
324.  462.1 

So,  if  he  devises  portions  to  them  to  be  paid  out  of  his  lapd,  R.  2  Vent. 
367.     Where  the  portion  is  vested.     2  Ver.  508. 

But  if  a  man  settles  land  for  the  payment  of  portions  to  younger  chit 
drjen,  to  be  paid  at  full  age,  and  one  dies  biefore,  his  portion  shall  go  to  the 
heir  of  the  land,  and  not  to  the  administrator  of  the  mfant.  For  the  land 
IB  only  trusted  with  the  payment.  2  Vent.  367.  2  P.  W.  276.  Vide  ante, 
(3  P  3.) 

So,  if  by  the  settlement  he  refers  to  his  will,  and  by  his  will  devises  the 
same  portions  to  be  paid  according  \s^  the  settlement.  R.  2  Vent.  367.  ? 
Ver.  439. 

So,  \{  a  legacy  is  to  be  paid  at  the  full  age  of  an  infant,  if  it  does  not  carry 
interest,  though  it  be  vested,  the  executor  shall  not  have  it  til)  the  infant 
would  have  been  21.     2  Ver.  1 99.     2  P.  W.  277. 

So,  if  a  man  devises  land  to  his  heir,  chained  with  3000/.  for  the  portion 
of  a  daughter  at  the  age  of  21  or  marriage,  if  .she  marries  with  consent, 
otherwise  1000/.  The  daughter  dies  before,  the  portion  sinks  for  the  bene- 
fit of  the  heir.     R.  2  Ver.  4 1 7. 

[If  a  legacy  is  to  be  paid  to  an  infant  at  his  age  of  24,  and  a  certain  main* 
tenance  in  the  mean  time,  his  executor  shall  not  have  it  til)  the  infant  woul4 
have  been  24 ;  but  if  it  had  carried  interest,  he  would  haveh&d  \K  ifnmedi* 
ately.     Str.  238.] 

[If  lands  are  devised  to  trustees  to  raise  and  pay  1500/«  to  a  daughter 

within  six  years  after  testator's  death,  widi  interest  till  paid,  for  her  mainte* 

nance,  and  she  marries  and  dies  within  the  six  years,  the  money  goes  tQ 

faer  administrator,  and  the  interest  ceases  at  her  death.     3  P.  W.  1 19. J 

[If  land  is  charged  with  portions,  and  no  time  appointed  for  payment,  it  fs 

{payable  presently,  becomes  an  interest  vested,  and  goes  to  the  executprt 
bid.] 

[If  one  directs  his  debts  and  legacies  to  be  paid  out  of  his  personal  estate, 
and  if  that  is  not  sufficient,  his  executor  within  twelve  months  to  sell  or 
mortgage  his  real  estate  for  that  purpose,  and  gives  1000/.  to  A.,  who  dies 
within  a  year,  and  personal  estate  is  not  sufficient,  the  legacy  is  vested,  and 
shall  go  to  A.'s  executor.     3  P.  W.  1 72.] 

[If  a  man  devises  1000/.  to  each  of  his  daughters  to  be  raised  and  paid' 
at  the  death  of  his  wife  out  of  his  real  estate,  with  interest  froni  her 
death  till  paid  to  his  dau^ters,  or  their  respective  executors,  and  if  ei- 
ther of  them  die  in  his  life-time,  then  the  whole  sum  Xo  go  to  the  survi- 
vor,  and  not  to  sink  in  the  estate  for  the  benefit  of  the  heir,  and  one 
daughter  dies  before  the  mother,  her  1000/,  shall  be  raised  and  paid  to 
her  representative.     2  Atk.  127.]  ,    ,    .    ,    . 

[If  A.  by  his  will  gives  his  estate  to  trustees,  and  their  heirs,  to  pay 
r*]'lcbts  and  legacies,  and  then  to  stand  seised  for  the  use  of  B.  and 
the  heirs  of  his  body,  and  for  default  to  such  person,  and  for  such  estate 
as  A.  shall  appoint,  and  for  want  of  appointment  to  his  own  ri^ht  heirs; 
and  the  trustees  to  pay  such  maintenance  to  B.  during  his  mmonty  as  A. 
shall  appoint ;  and  by  codicil  directs  that  the  trustees  shall  pay  the 
rents  almi  profits  during  B.'s  minority  to  C,  who  is  to  allow  such  mam- 
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tenance  to  B.  during  his  minority    as  she  thinks  fit,  the  reaidae   to  her 
own  use,  and  by  another  codicil  directs  the  trustees  not  to  convey  to  B« 
till  36,    and  till  then   he   is  to   have    such   maintenance  as   C.    and  the 
trustees  think  fit;  the  rents  and  profits  vest  in  B.  at  21,  though  the  time  of 
receiving  is  prolonged  to  26.     2  Atk.  344.] 

[If  a  sum  is  given  to  be  divided  between  several  brothers  and  sisters  at  21, 
or  day  of  marriage  with  consent,  and  if  any  die  before  21,  or  marry  without 
consent,  their  shares  to  go  to  the  others  at  21  or  marriage  with  consent ;  and 
one  dies  after  21,  and  ttien  two  marry  without  consent,  the  representative 
of  the  deceased  is  entitled  to  his  share  of  the  two  forfeitures*     2  Atk.  616.3 

[If  a  man  gives  two-thirds  of  his  real  estate  to  his  son  and  his  heirs  for 
ever,  but  in  case  he  dies  before  21,  or  without  issue,  tlien  to  his  wife,  her 
heirs  and  assigns  ;  it  is  a  vested  estate  in  the  son  at  21,  and  shall  go  to  bis 
heir  at  law,  though  he  die  without  issue.     3  Atk.  193.]] 

[If  a  woman  gives  to  her  daughter  all  her  personal  estate  to  be  sold,  &c. 
as  she  thinks  fit,  to  pay  debts,  and  the  residue  to  be  paid  and  divided  be- 
tween A.  and  B»,  her  grandchildren,  at  21,  or  sooner  if  the  daughter  thinks 
fit,  and  makes  her  executrix ;  as  she  is  only  trustee  for  her  children,  the 
legacy  vests  at  testatrix's  death,  and  if  B.  dies  it  is  transmissible  to  A.  3 
Atk,  423.] 

[If  A.  devises  1500/.  to  B.  when  he  attains  25,  and  empowers  his  execu- 
tors to  lay  it  out,  and  apply  the  interest  for  B.'s  education,  and  part  of  the 
principal  tp  put  him  apprentice,  and  the  remainder  to  be  paid  him  at  25  ; 
this  shall  be  construed  a  vested  legacy,  and  only  payment  postponed.  3 
Atk.  645.     1  Ves.  118.] 

[If  a  man  devises  400/.  to  be  put  out  on  security  for  A.  that  he  maj  have  the 
interest  for  life,  and  for  the  heirs  of  his  body,  and  if  he  dies  without  heirs, 
then  over ;  the  whole  vests  in  A.  and  the-  devise  over  is  void,  as  too  re- 
mote.    1  Ves.  1 33.  1 54.] 

[If  a  man  gives  his  son  400/.  to  be  paid  in  a  year  after  his  death,  and 
100/.  at  the  death  of  his  mother,  the  100/.  is  a  vested  legacy,  for  the  words 
to  be  paid  must  be  applied  to  this  alsa.     1  Ves.  217.] 

[If  a  man  after  his  daughter's  marriage,  when  she  has  only  one  datj^hter, 
A.  devises  his  personal  estate  to  A.  and  all  children  his  daughter  may  have, 
equally,  to  be  paid  as  soon  as  they  are  able  to  receive  and  discharge  ;  it 
vests  in  each  child  as  soon  as  it  comes  in  esse^  and  is  transmissible,  though 
subject  to  be  varied,  and  does  not  wait  the  vesting  till  the  deatli  oftesiaior^a 
daughter.     2  Ves.  117. 

[If  A.  by  codicil  desires  his  'sister  B.  out  of  the  money  given  her  by  his 
will  to  leave  500/.  at  her  death  to  C,  and  C.  survives  A.,  and  dies  before 
B. ;  C.'s  representative  shall  have  it  paid  by  B.'s  representative.     I  Ves. 

[If  a  man  devises  the  residue  of  his  personal  estate  to  A.  his  grandson  at 
21,  and  if  he  dies  before,  to  B.,  A.  shall  not  have  the  interest  during  his  mi- 
nority, but  it  shall  accumulate  till  he  is  21.  If  A.  [«]should  die  before, 
vrhether  his  representative  or  B.  should  have  it.    3  Atk.  58.] 

(3  Y  9.)  When  a  legacy  carries  interest. 

If  a  man  devises  1 00/.  to  an  infant,  to  be  paid  at  such  an  age,  and  does 
»ot  make  provision  for  his  maintenaace  in  the  mean  time,  he  shall  have  in- 
terest, and  It  does  not  accrue  to  the  benefit  of  the  executor.  Per  Cur.  31 
Car.  2.  2  Vent.  346.  \  Vide  Bowles  v.  Drayton,  1  Des.  489.  }  Vide 
wite,  (3  R.  6.) 
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*[If  a  vested  legacy,  payable  at  31,  be  given  by  a  father  to  a  child  who  has 
no  other  provision,  it  shall  carry  interest,  but  not  if  given  by  a  grandfather* 
2  Atk.  329.] 

So,  if  it  is  to  an  infant  at  his  full  age.  2  Vent.  346.  R.  upon  demurrer, 
Ca.  Ch.  60. 

If  a  man  devises  that  his  personal  estate  shall  be  laid  out  for  the  purchase 
of  land,  but  if  his  wife  is  enseint  with  a  daughter,  that  she  shall  have  3000/. 
at  her  marriage,  if  she  marries  with  the  consent  of  her  mother,  otherwise 
1000/.  only,  and  that  the  mother  shall  have  80/.,  part  of  the  interest  of  the 
3000/.,  for  the  education  of  the  daughter ;  the  daughter  shall  have  the  whole 
interest  of  the  3000/.,  and  not  the  80/.  only.     2  Vent.  346. 

[If  a  man  devises  400/.  to  a  woman  to  be  laid  out  in  a  purchase,  herlius- 
band  shall  have  interest  for  the  400/.  from  the  time  of  euibitiog  his  bill  for 
it.     R.  2  Vent.  356.] 

If  a  man  devises  1 00/.  to  one  of  full  age,  without  saying,  at  what  time,  he 
shall  have  interest  from  the  time  of  the  bill  filed.     Sal.  415. 

If  the  day  of  payment  is  limited,  he  shall  have  interest  from  that  day.  Ibid. 
1  \^er.  262. 

Clf  A.  gives  500/.  to  his  grand-daughter,  to  be  paid  at  21  or  marriage,  and 
if  she  dies  before  either,  then  gives  it  to  another ;  she  is  not  entitled  to  in- 
terest,  nor  to  have  the  principal  secured.     1  Atk.  505.] 

£If  a  man  by  will  gives  1000/.  a-piece  to  five  brothers  and  sisters  (not  his 
relations),  to  be  paid  at  21,  if  they  attain  that  age,  and  not  otherwise,  and 
if  anv  die  before,  the  respective  legacy  to  be  void ;  and  till  they  attain  21, 
or,  if  the  legacies  become  void,  empowers  his  executors  to  lay  out  the  mo- 
ney for  the  purposes  of  his  will;  the  legacies  bear  no  interest,  nor  shall  be 
particularly  secured.  The  purposes  of  the  will  relate  to  the  residuary  as 
well  as  other  legatees.     3  Atk.  101.] 

Clf  a  legacy  is  given  generally  at  21  or  marriage,  or  even  if  given  to  A., 
payable  at  21,  and  so  vested,  yet  it  carries  no  interest,  unless  in  the  case  of 
a  child  who  has  no  other  provision  ;  for  there  the  court  always  gives  interest 
fcy  way  of  maintenance.     Ibid.] 

[If  a  woman  by  will  gives  her  daughter  100/.  per  ann.  till  ten  years,  and 
then  50/.  more  till  21,  for  maintenance  and  education,  and  gives  her  8000/. 
to  be  paid  at  21,  or  if  she  dies  before  21  without  issue  living  at  her  death, 
then  to  A. ;  this  legacy  shall  not  carry  interest.     3  Atk.  695.     1  Ves.  298.1 

If  legacies  are  given  in  such  proportion  as  the  executor  shall  appoint,  and 
^  year  is  given  him  to  make  distribution ;  the  executor  shall  pay  interest 
irom  the  end  of  the  year,  if  he.  docs  not  make  distribution  *,  for  the  pub- 
lic funds  are  ready  to  receive.     R.  2  Ver.  745. 

But  a  man  of  full  age  shall  not  have  interest  for  a  legacy  till  his  bill 
is  exhibited,  if  the  time  of  payment  is  not  mentioned  by  the  will.  Sal.  415. 

[*  |Nor,  an  infant,  till  a  year  is  expired  after  the  death  of  the  testator. 
Salf  415.     Scmb.  cont.  5  Geo.  2.  13. 

[Where  the  time  for  paying  a  legacy  is  not  specified,  if  it  is  payable  out 
of  a  fund  which  yields  interest,  it  shall  bear  interest  from  the  death  of  the 
testator.     2  P.  Wms.  26.] 

Qlf  it  is  payable  out  of  a  fund  which  yields  no  interest,  it  shall  bear  inter- 
est from  the  expiration  of  a  year  from  the  testator^s  death.     Ibid.] 
tBut  not  sooner.     Ibid.] 
Thus  a  legacy  chained  upon  land  shall  carry  interest  from  the  death  of 
the  tnstator,  because  the  land  yields  profit  in  that  time.     Ibid.] 
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[So,  a  legacy  payable  out  of  a  mortgage  shall  carry  interest  from  the  tes- 
tator's death.     Ibid.] 

[And  so  shall  a  legacy  payable  out  of  stock  in  the  funds.     Ibid.3 
[But  a  legacy  payable  generally  out  of  personalty  shall  bear  no  interest 
until  the  expiration  of  a  year  from  the  death  of  the  testator.     Ibid.] 

tNor  shall  a  legacy  payable  out  of  a  dry  reversion.     Ibid.] 
So,  if  a  legacy  which  bears  interest  is  paid  into  court  with  the  knowledge 
of  the  legatee,  if  he  lets  it  lie  in  court,  so  that  it  yields  no  interest,  he  shall 
have  no  interest  for  it.     Ibid.] 

LBut  if  he  prays  to  have  it  put  out,  and  it  is  put  out  accordingly,  he  shall 
have  the  interest.     Ibid.] 

[When  legacies  are  devised^  out  of  a  real  estate,  or  there  is  other  real 
sufficient  fund  to  answer  them,  if  no  time  is  appointed  for  payment,  they 
shall  carry  interest  from  the  time  of  testator's  decease,  or  at  least  from  a 
year  after.     Bunb.  240.] 

[If  a  man  gives  his  niece  a  legacy,  payable  a  year  after  his  death,  and  af- 
terwards her  husband,  apprehending  it  was  not  paj'able  tiU  her  marriage, 
receives  interest  on  it  only  from  her  marriage,  and  the  legacy  itself,  and 
gives  a  receipt  in  full,  yet  equity  will  decree  him  interest  from  a  year  after 
testator's  death.     3  P.  W.  1 26. J 

[If  there  is^  a  proviso  in  a  settlement,  that  if  husband  and  wife  die,  leaving 
issue  unprovided  for,  trustees  may  enter  on  an  estate  and  take  the  rents  till 
they  have  received  200/.  for  the  benefit  of  such  unprovided  children,  and  in 
0uch  manner  as  the  survivor  of  husband  and  wife  shall  appoint,  and  the  wife 
survives,  and  appoints  the  200/.  to  the  only  unprovided  child.  Interest 
shall  be  allowed  from  the  death  of  the  mother,  though  the  estate  is  sold  to  a 
purchaser.     1  Atk.  505.] 

[If  a  legacy  is  given  to  be  divided  among  younger  children  as  the  mother 
pleases,  it  shall  bear  interest  from  one  year  after  testator's  death,  and  being 
vested,  shall  not  accumulate,  but  go  for  their  maintenance  till  divided,  T 
Ves.  209.] 

(3  Y  10.)  When  construed  cumtdative,  see  infra,  (4  P,) 

If  a  man  by  his  will  gives  to  his  children,  which  he  shall  have  at  the  time 
of  his  death,  300/.,  and  afterwards  having  three  children,  by  codicii  gives 
200/.  to  each  of  them,  to  be  paid  at  their  respective  ages;  this  devise  shait 
be  construed  by  way  of  accumulation,  so  that  each  child  shall  have  SOOi. 
R.  Ca.  Ch.  30f. 

If  a  man  lias  three  nieces,  and  is  indebted  to  one  of  them  in  lOOl.  and  de- 
vises to  her  300/.  and  to  his  other  nieces  200/.  each,  and  afterwards  borrows 
another  100/.  of  the  first;  she  shall  have  the  legacy  of  300/.  over  and  above 
her  debt :  and  no  part  of  a  legacy  shall  be  applied  to  a  debt,  but  where  the 
intent  appears  by  other  circumstances  that  it  [^Jshall.  R.  1  SaL  155, 
Cont.  per  Trevor,  master  of  the  rolls,  but  Harcourt  ace.  Sal.  508.  Ace. 
2  Ver.  593,  4. 

[So,  a  legacy  less  than  a  debt  shall  not  be  intended  to  be  in  lieu  of  the 
debt.     Sal.  508.     2  Ver.  259.  478.  505.     2  P,  W.  (617.) 

[A  thing  given  in  satisfaction  must  be  of  the  same  nature,  and  attended 
with  the  same  certainty,  as  that  in  lieu  of  which  it  is  given;  so,  land  is  no 
satisfaction  for  money,  nor  money  for  land,  nor  a  thing  subject  to  a  conttn- 
gencT.     1  Atk.  426.] 

[If  A.  gives  B.  a  bond  for  300/.  and  interest,  and  three  years  after  pays 
100/.  and  all  interest,  and  five  years  after  by  bis  will  devises  lands  to  tras- 
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teefly  to  pay  B.  SOO/.  in  two  jjreare  after  his  death,  and  other  lands  to  the 
same  trustees  to  pay  B*  200/.  in  one  year  after  his  death  ;  these  legacies 
are  not  a  satisfaction  for  the  bond,  for  they  are  payable  at  a  future  time,  the 
bond  immediately  ;  and  they  are  also  contingent.     3  Atk.  300.1 

[If  a  man  by  will  gives  IpOO/.  each  to  his  two  sisters,  and  if  either  die  be- 
fore the  legacy  paid,  the  whole  to  the  survivor,  and  the  legacies  to  remain 
in  his  executor's  hands  till  their  respective  ages  of  21  ;  and  afterwards  gives 
a  bond  to  each  for  4000/.  conditioned  for  payment  of  2000/.  provided  she 
marry  in  his  life  with  his  consent,  or  that  she  survives  him ;  they  are  enti- 
tled to  the  l^acies,  and  to  the  bonds,  for  they  are  on  contingencies.  2  Atk. 
491.] 

Or,  given  upon  condition  :  for  if  the  condition  is  not  performed,  the  leg- 
acy will  be  lost.     Sal.  508.     Eq.  R.  89. 

Or,  where  the  devise  is  of  land.  Sal.  508.  R.  2  Ver.  298.  Vide  5 
Geo.  2.  36.     2  P.  W.  (616.^ 

[If  A.  being  indebted  260/.  by  bond  to  her  servant  B.  by  her  will  gives  her 
^00/.  to  be  paid  three  months  after  A.'s  death,  and  in  another  part  says,  I  give 
BL  a-piece  to  the  rest  of  my  servants,  but  not  to  B.,  for  I  have  done  very  well 
for  her  before ;  and  by  a  latter  clause  gives  her  lands  in  trust  to  pay  debts 
and  legacies ;  the  legacy  is  not  a  satisfaction  for  the  bond,  but  B.  'shall  have 
both.     3  Atk.  65.] 

If  a  man  indebted  to  A.  devises  to  him  a  sum  equal  to  or  greater  than  his 
debt,  it  shall  be  taken  to  be  in  satisfaction.     Eq.  R.  89. 

Or,  gives  it  by  settlement.     Ibid. 

Otherwise,  ii  there  was  an  open  account,  and  it  was  uncertain  whether 
he  was  indebted  to  him  or  not.     1  P.  W.  299. 

Or,  if  the  debt  was  contracted  after  the  will.     Ibid. 

So,  where,  before  his  will,  a  man  declares  that  he  will  augment  bis  daugh- 
ters' portions,  and  docks  the  entail  with  such  intent ;  they  shall  have  their 
portions,  and  also  the  addition  by  the  will.     R.  1  Ch.  R.  200. 

[If  husband  by  will  gives  annuity  to  his  wife,  by  codicil  600/.  more,  and 
an  hour  before  his  death  orders  his  servant  to  deliver  to  his  wife  there  pre- 
sent two  bank-notes,  payable  to  bearer,  for  300/.  each,  and  a  note,  not  paya- 
ble to  bearer,  for  1 00/.  saying  he  had  not  done  enough  for  her ;  this  gift  of 
the  two  300/.  is  a  donatio  causa  mortis^  and  is  not  a  payment  of  the  legacy. 
3  P.  W.  356.] 

[A  legacy  of  1000/.  to  a  \7ife  shall  not  be  construed  as  a  satisfaction  for  a 
dehciency  in  her  jointure,  but  as  a  bounty  to  her.     1  Atk.  440.] 

I^So,  if  A.  on  marriage  settles  300/.  long  annuities,  in  trust  for  himself  for 
life,  to  his  wife  for  life,  to  his  children  as  he  shall  appoint,  and  if  none,  to 
his  executors,  &c.  and  has  one  child,  and  by  his  will  devises  f^]all  his  real 
and  personal  to  his  wife  and  her. heirs,  charged  with  10,000/.  to  bis  daugh- 
ter, payable  at  18;  she  is  entitled  to  the  long  annuities,  and  to  the 
10,000/.  out  of  the  personal  and  real  estate.     1  Atk.  426.] 

([If  a  freeman  of  London  directs  his  testamentary  third  to  pay  debts,  and 
the  residue  to  be  divided  among  his  wife  and  [six]  children,  and  then  mar- 
ries one  of  his  daughters,  and  gtvcsher  1000/.,  which  in  the  marriage  articles 
is  called  her  portion  or  provision,  and  dies,  the  daughter  nevertheless  shall 
have  her  seventh  part  of  the  residue  for  a  subsequent  portion,  though  an 
ademption  of  a  liquidated  legacy  is  not  so  of  a  residue.     2  Atk.  215.] 

[If  a  man  by  will  directs  his  executors  to  place  out  1000/.  at  interest,  to 
apply  what  they  think  necessary  for  the  maintenance  of  his  grandson  A-,  and 
that  they  might  apply  all  or  apy  ofit  in  putting  him  apprentice,  or  setting 
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himup,  and  what  is  not  so  applied  to  be  paid  bim  at  $  I ,  and  if  he  dies  before, 
to  B.,  C,  and  D.,  testator's  children,  and  afterwards  testator  puts  A.  ap- 
prentice, and  gives  1 20/,  with  him,  then  makes  a  codicil,  and  dies;  A.  shall 
have  the  whole  1 000/.     3  Atk,  181.] 

So,  where  by  his  will  a  provision  is  made  of  1000/.  a-piece  for  every 
child  after  born  ;  and  a  son  being  born,  he  afterwards  gives  to  him  4000/., 
whereby  he  says  he  will  have  5000/.     R.  Ch.  R.  267. 

If  a  son  devises  to  his  sisters  a  greater  sum  than  was  secured  by  the  set* 
tlemeot  of  his  father,  and  then  devises  the  estate  to  his  heir  male;  it  shall 
not  be  in  lieu  of  the  portions  by  the  settlement.  R.  2  Ver.  260.  in  Pari, 
though  it  was  decreed  cont.  in  Chancery.     2  Ver.  1 77. 

[If  A.  gives  2000/.  in  trust,  to  pay  the  interest  to  his  wife  for  life,  then 
the  benefit  of  the  principal  to  his  son,  but  if  he  dies  before  21,  then  gives  it 
over  to  his  daughters,  the  son  attains  21,  the  2000/.,  with  the  rest  of  the  cs* 
tate,  continues  always  in  the  stock  in  trade ;  the  son  makes  his  will,  without 
any  reference  to  the  father's,  and  gives  the  interest  of  10,000/.  to  his  mother 
for  life,  and  then  the  principal  to  his  sister  S.'s  children,  charges  iton  Ins  teal 
and  personal  estate,  to  be  paid  a  month  after  his  death  ;  this  interest  of  the 
10,000/.  is  not  in  satisfaction  of  the  interest  of  the  2000/.     3  Atk.  96.^ 

[l[  a  father  leaves  a  legacy  generally,  and  afterwards  gives  a  portion, 
whether  greater  or  smaller  than  the  legacy,  it  is  an  ademption  of  it ;  so,  if 
a  collateral  relation  to  an  orphan  under  his  care  ;  but  if  a  collateral  give  a 
legacy  to  one  whose  father  is  living,  and  afterwards  advances  him,  it  is  uot 
an  ademption.     2  Atk.  516.] 

[Or,  if  a  father  (and  a  fortiori  a  collateral)  gives  a  legacy,  and  afterwards 
gives  a  portion,  declaring  at  the  same  time  that  he  intends  to  leave  some* 
thing,  but  will  not  be  bound,  it  is  not  an  ademption.     Ibid.1 

If  a  bond  is  given  to  settle  100/.  per  ann.  or  to  pay  2000/.,  a  devise  of  80/. 
per  ann.  shall  not  be  a  satisfaction  pro  tanto,  if  there  are  assets  to  paj  all 
debts.     R.2P.  W.  (617.) 

[If  a  man  is  a  general  debtor  for  t\vo  annuities,  one  of  1 0/.  and  another  of 
6?.,  and  by  will  gives  another  of  10/.,  it  shall  not  be  a  satisfaction  for  either, 
but  shall  accumulate.     1  Ves.  262.] 

[But  if  he  grants  one  on  a  condition,  and  secured  by  deed,  out  of  a  par- 
ticular estate,  and  the  other  by  bond  only,  the  annuity  by  will  shall  be  a  sat- 
isfaction for  the  latter.     Ibid.] 

[If  a  man  in  his  will  gives  an  annuity  to  A.,  and  also  recites  the  amount  of 
a  debt  due  from  him  to  A.,  and  orders  it  to  be  paid,  A.  may  claim  [*]the 
legacy,  and  yet  not  abide  by  the  testator's  calculation  of  the  debt  due  to 
him  5  for  his  intention  was,  that  the  full  debt  should  be  paid.  2  Ves.  617.] 
{  A  legacy  bequeathed  in  lieu  of  dower,  is  not  a  satisfaction  of  a  debt  se- 
cured by  marriage  settlement  before  marriage.  Guignard  t.  Mayrant,  4  Dcs. 
614. 

But  if  the  legacy  is  equal  to,  or  exceeds  the  debt,  it  will  cancel  it.  Ibid. 
616.  } 

(3YII.)  When  not. 

But  if  a  man  by  marriage-settlement,  &rc.  has  provided  portions  for  his 
children,  and  afterwards  by  his  will  gives  to  each  of  them  the  same  sum, 
which  was  secured  by  the  settlement ;  yet  the  portions  shall  not  be  doubled, 
•  f  his  intent  that  they  should  be  so  is  not  apparent.  R.  2  Vent.  348.  2 
Ver.  111.257.  439. 

So,  if  a  man  by  settlement  directs  3000/.  to  be  paid  to  a  daughter  of  his 
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second  marriage,  if  be  has  onlyona  dai^ter;  and  afterwards  by  will  de^ 
vises  all  his  lands,  for  the  raising  9000/.  for  his  three  daughters  (hating  two 
by  bis  former  marriage)  \  the  daughter  of  the  second  marriage  shall  have  oiv- 
ly  3000/.  to  be  paiid  accdtding  to  the  intent  of  the  settlement*  Per  Finch. 
2  Vent.  347.  ^ 

So,  if  a  man  charges  500/.  upon  his  lalnd  for  A^,  alnd  afterwards  gives  500/^ 
to  A.  by  his  will ;  A.  shall  not  halve  a  double  portion.  1  Ch.  R.  77.  2  Ver* 
267. 

\t^  man  by  his  will  gives  1000/.  to  each  daughter,  and  afterwards  gives 
io  one  of  them  upon  her  marriage  in  his  life-time  1 000/^  she  shall  not  have 
tlie  other  1 000/.  by  his  devise.     2  Ver.  257.  115. 

[If  a  father  makes  his  will,  and  gives  his  dau^ter  who  is  married  50/.  to 
be  lent  out  for  her,  and  she  to  have  the  use  of  it,  and  the  husband  after-* 
wards  receives  it  of  the  father,  and  gives  a  receipt  for  it,  in  lieu  of  her 
fiortion  and  of  the  legacy;  this  shall  be  a  satisfaction  of  the  legacy.  Stc# 
^35.] 

[If  A.  devises  300/.  to  his  daughter,  if  she  marries  with  her  mother^s  c6ii« 
sent,  otherwise  only  200/. ;  afterwards  in  his  life  she  marries,  and  the  father 
gives  200/.  with  her ;  this  is  a  revocation  of  the  devi§e  so  as  to  deprive  hef 
ofthc  other  100/.      Str.  407.] 

[If  a  father  having  six  children  gives  A.,  B.,  C.,  t).  1500/.  eachinhitf 
life-time,  and  by  will  reciting  this  as  to  A.,  B.,  and  C.  (omitting  D.),  giveflf 
1500/.  each  to  D.,E.,  F.,  and  the  residue  to  be  divided  amongst  them; 
the  money  D.  had  received  shall  go  in  satisfaction  of  the  legacy,  C.  T« 
T«71.] 

[If  husband  before  marriage,  in  consideration  o^  considerable  fortune,  set' 
ties  100/.  per  ann.  in  trust  for  pin-money,  two  years  whereof  are  in  arreari 
he  makes  his  will  leaving  her  500/.,  another  year  becomes  in  arrear,  ana 
he  dies ;  the  legacy  shall  be  deemed  in  satisfaction  of  the  arrears  incurred 
before  making  the  will,  but  not  after.     3  P.  W.  353*3 

If  he  limits  a  term  for  raising  3000/.  portions  for  each  of  his  dau^terff^ 
after  his  death  without  issue  male,  and  afterwards  in  his  life-time,  having  iS' 
sue  male,  raises  1 800/.  for  the  portions  of  his  daughters,  and  then  his  sell 
dies  -,  this  1 800/.  goes  in  part  of  the  3000/.  to  be  raised  by  the  term,  tib'Ou^ 
it  was  intended  for  portions  at  the  time  when  he  had  a  son^    tk*  2  Ver« 

257.. 

[So,  if  by  settlement  he  secures  5000/.  for  daughter's  portions  at  1 S  ot 
marriage,  and  afterwards  by  a  subsequent  settlement  of  other  lands  creates 
a  term  for  raising  5000/.  at  16  or  marriage  *,  it  shall  be  only  one  5000/«  R« 
2  Ver.  348.] 

[If  A.  by  a  note  agrees  to  pay  7/.  lOs.  per  ann.  to  his  wife  fi>r  Hfe,  who  had 

joined  in  the  sale  of  part  of  her  jointure,  and  afterwards,  on^  her  [*]joittng 

in  the  sale  of  another  part,  he  gives  another  note  for  6/.  lOj.  per  ann.  for 

her  life,  and  afterwards  devises  14/.  per  ann.  to  his  wife  for  life  i  it  shaft  b« 

intended  in  lieu  of  the  notes*     R.  2  Ver.  498.] 

So,  if  A.  by  articles  agrees  to  give  800/.  to  his  wife,  and  that  she  shall 
not  be  barred  thereby  of  any  gift  by  his  will  ;  and  by  will  devises  to  his  wife 
lOOO/.,  she  shall  have  only  so  much  as  exceeds  the  800/.     R.  2  Ver^  555. 

So,  if  he  articles  to  give  a  third  of  his  personal  estate,  and  by  his  will  gives 
\6  the  same  person  7000/.,  be  shall  have  only  the  one  or  the  other.  R.  2? 
Ver.  556. 

If  be  devises  50/.  to  A.,  and  afterwards  gives  a  note  to  her  b^sband  ialiea 

of  it.     2Ver.  64G.  ^^^.^ 
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So,  if  A.  agrees  to  gire  a  marriage  portion  to  B.  to  be  settted,  &€•  and  fcc- 
fore  pajmcnt  gives  to  the  children  of  B.  legacies  to  the  value,  itjdudl  be 
takeD  to  be  in  satisfaction.     R.  Eq.  R.  64. 

So,  if  he  covenants  to  settle  1 00/.  per  ann.  upon  bis  son,  and  permits  lOOl* 
per  ann.  to  descend  to  him.     1  P.  W.  325.     2  Ver.  568. 

Or,  covenants  to  leave  500/.  to  his  wife  ;  and  her  share  of  his  personal 
estate  amounts  to  so  much.     1  P.  W.  324. 

If  A.  has  a  l^acy  of  500/.  given  by  her  grandfather,  and  afterwards  her 
father  upon  her  marriage  gives  for  her  portion  1500/.  without  mention  at, 
or  receipt  for  the  legacy ;  21  years  afterwards  she  and  her  second  husband 
demand  the  legacy ;  it  shall  be  intended  to  be  satisfied  by  the  portion.  R. 
2  Ver.  484,  5. 

Otherwise,  if  the  portion  was  also  devised  by  the  father.     Eq.  R.  72. 

[If  A.  seised  of  freehold,  and  possessed  of  leasehold  and  personal,  gives  an 
annuity  of  20/.  to  his  daughter  H.  and  the  heirs  of  her  body,  and  if  she  dies 
without  issue  to  his  two  sons  B.  and  C.  whom  he  makes  executors  ;  C.  dies 
intestate  leaving  children,  and  B.  by  will  gives  an  annuity  of  20/.  to  bis  sister 
H.  and  her  daughter  out  of  his  freehold  houses,  and  if  they  die  without  issue^ 
to  his  nephew  ;  and  by  a  codicil  wrote  with  a  pencil,  and  not  executed  ac* 
cording  to  the  statute  of  frauds,  says,  it  is  not  to  be  considered  as  another 
annuit}',  but  only  to  confirm  the  annuity  left  by  the  father,  H.  shall  not  have 
both  annuities.     1  Atk.  425.] 

[If  A.  on  his  daughter's  marriage  gives  bond  to  leave  5000/.  among  her 
younger  children,  and  by  will  creates  a  term  in  a  real  estate,  to  apply  the 
rents  to  the  maintenance  of  the  children  till  of  age,  and  gives  bis  personal 
estate  in  trust  to  pay  the  produce  to  his  daughter  for  life,  and  then  to  pay 
1500/.  to  one  child,  and  the  3500/.  among  the  others  as  she  should  appoint; 
and  declares  the  legacies  in  satisfaction  of  the  bond,  ihey  must  make  thur 
election  under  the  will,  or  under  the  bond,  and  if  under  tne  bond,  can  have 
nothing  under  the  will,  though  the  trust  of  the  term  is  of  a  real  estate,  and 
the  bond  a  personal  debt ;  because  the  devise  is  declared  to  be  in  satis&c- 
tion,  otherwise  not.     1  Atk.  509.] 

[If  a  man  assigns  his  personal  estate  to  A.  his  natural  daughter,  but  keeps 
the  deed  and  manages  his  personal  estate  as  before,  then  gives  her  a  bond 
for  1 0,000/.  then  makes  his  will,  and  gives  her  his  real  estate  if  she  marries 
6.,  if  not,  to  B.  and  makes  her  executrix  and  devisee  of  his  personal  estate, 
she  shall  not  have  all,  but  make  her  election.     1  Ves.  314.] 

[If  a  man  agrees  to  settle  100/.  per  ann.  on  his  intended  wife,  and  f*Jfind- 
ing  himself  ill,  leaves  her  1000/.  per  ann.  by  will,  recovers,  marries,  and  the 
settlement  is  carried  into  execution,  she  shall  have  but  100/.  ;  not  that  one 
is  a  satisfaction  for  the  other,  but  it  is  a  coniipletion  of  the  act,  and  the  set- 
tlement a  corn}boration  of  the  will.     1  Ves.  323.] 

(8  Y  12.)  When  a  legacy  shall  be  Controuled  by  a  subsequent 

clause  or  provisiou,  and  when  not. 

[A  devise  in  express  words  shall  not  be  extended  by  subsequent  general 
ones  further  than  the  natural  meaning  of  tiie  preceding  ones.     2  Atk.  I  ISlJ 

[If  A.  by  his  will  gives  to  B.  all  his  dividends  on  the  South  Sea  annntties, 
and  then  by  codicil  gives  to  C.  20/.  per  ann.  for  Hfe,  to  be  paid  out  of  his 
South  Sea  annuities,  it  is  not  a  revocati  on  in  toto.  but  both  shall  stand.  ^ 
Atk.  8G.] 

If  a  man  devises  a  moiety  of  his  pe/^onal  estate  to  his  wife,  and  then 
givcH  several  legacies  and  the  residue  t4>  another  ;  the  wife  shall  have  one 
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full  moietjy  and  all  tbe  legacies  shall  be  paid  out  of  the  other  moiety,  if  it  is 
sufficient.     R.  Ca.  Ch.  16.     Dub.  Dy.  59.  b. 

[If  a  man  devises  100/.  per.  ann.  to  his  son  and  his  wife  for  their  respec- 
tive lives,  60/.  of  which  should  be  paid  to  the  wife  for  the  support  of  herself 
and  daughter,  and  401.  to  the  An,  and  the  son  dies  in  tesktor^s  life,  the 
whole  100/.  shall  be  paid  to  die  wife.     3  P.  W.  119.] 

[If  A.  by  will  gives  1000/.  for  the  benefit  of  his  daughter  for  life,  then  to 
such  children  as  she  should  leave  at  her  death,  and  her  husband  by  will,  to 
make  good  A.'s  will,  gives  his  wife  1000/.,  and  after  her  death  equally  to  his 
two  sons  B.  and  C,  his  daughter  D.  having  released  her  right ;  C.  surviving 
his  mother,  riiall  have  the  whole  1000/.     2  Ves.  30.] 

If  a  man  gives  500/.  to  his  daughter  to  be  paid  in  six  mouths  after  his 
death,  and  then  adds  a  clause,  that  if  his  daughter  dies  before  age,  or  mar- 
riage, the  portion,  if  by  law  it  can,  shall  go  to  his  son ;  if  the  portion  is  paid 
in  six  months,  and  the  daughter  afterwards  dies  under  age,  it  shall  not  be 
refunded  ;  for  both  clauses  ought  fo  be  consistent,  which  cannot  be,  unless 
she  dies  under  age  within  the  six  months.     R.  Ch.  R.  27. 

If  a  man  gives  legacies  to  his  children  in  esse^  and  also  to  the  child  where^ 
of  his  wife  was  privement  enseint,  and  if  all  his  children  die,  diat  his  estate 
shall  go  to  the  children  of  his  brother  ;  if  all  the  children  in  esse  die,  but  ^ 
"  *■*»  bom  after  his  death  survives,  the  estate  does  not  go  to  the  children 
of  the  brother.     1  Ch.  R.  77. 

[But  if  A.  devises  portions  to  grandchildren,  to  be  paid  at  age  or  marriage, 
and  afterwards  directs  that  all  his  legacies  shall  be  paid  within  six  months 
after  his  death ;  it  extends  to  the  other  legacies  only*  R*  £<)•  Ca.  154. J 
\  Vide  Reynolds  i>.  Calder's  Ex'rs.   1  Des.  355.  | 

(3  Y  13,)  When  a  legacy  shall  be  lapsed. 

If  a  man  devise  money  to  A.  who  dies  before  the  testator  ;  the  legacy  is 
lapsed,  and  merges  in  the  personal  estate.  Vide  Devise,  ante,  (3  A  3,  &c.) 
— Vide  Executor,  ante,  (3  G  7.) 

[If  a  man  devises  to  six  executors  all  his  estate,  to  pay,  &c.  and  the  re- 
mainder to  be  equally  divided  between  them,  and  one  of  the  six  dies  before 
the  testator,  his  share  is  a  lapsed  legacy,  undisposed  of,  and  goes  to  the  next 

of  kin.     Str.  820.] 

[♦][If  a  man  makes  his  wife  executrix,  and  devises  the  use  of  his  personal 
estate  to  her  for  life,  and  after  her  death  to  his  four  brothers,  share  and 
share  alike,  and  two  of  them  die  before  him,  the  shares  of  the  two  so  dead 
belong  to  the  executrix,  and  not  to  the  others  as  next  of  kin.     Str.  905.] 

Ufa  man  devises  200/.  a-piece  to  his  children,  payable  at  21,  and  if  any 
of  them  die  before  21,  then  his  legacy  to  go  to  the  surviving  children  ;  and 
one  of  them  dies  in  the  life  of  the  testator,  the  legacy  lapses  as  to  the  per- 
son dying,  but  is  well  given   over  to  the  survivors.      3  P.  W.  113.] 
ilf  A.  devises  to  B.  his  heirs,  executors,  &c.  all  her  house  and  furniture, 
all  her  real  and  personal  estate,  to.  the  intent,  that  out  of  her  real  and 
personal  estates  her  legatees  may  be  paid,  and  gives  to  C.  2000/.  in  trust  for 
fee  use'of  his  daughter  D.  to  be  paid  her  at  1 8  or  ijarriage,  and  till  then  to 
be  laid  out  at  interest,  and  the  interest  to  be  put  out  at  interest,  and  directs 
the  2000/.  to  be  paid  to  C.  18  months  after  testatrix's  life,  and  D.  six  months 
after  unmarried,  the  legacy  is  lapsed,  though  there  are  personal  assets  suf- 
ficient.    1  Atk.  510.] 
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So,  i/  b^  jt^TiBfe  to  A.  ufKHi  condttion  that  A.  shM  give  so  mach  to  th« 
ehildren  of  B.,  if  A.  dies  before  the  testator,  the  whole  is  lapsed,  and  the 
ehildwD  of  B.  take  nothing.   R.  2  Yen  116.  308.  Semb.  cont.  2  Ver.  522. 

[If  A.  devises  the  residue  to  his  executrix  or  her  heirs,  &c.  and  she  dies 
m  his  life'time,  he  dies  intestate  as  to  the  rAidue.     2Atk.  86.] 

}  A  legacy  lapses  if  the  legatee  dies  in  the  lifetime  of  the.  teltntor  ;  but 
i{  there  be  a  limitation  over,  the  remainder-mau  shall  have  it  immediatelj, 
Dunlap  V.  Dpolap,  4  i>es.  314.  { 

!lf  A.  devises  the  surplus  of  his  personal  estate  to  B,  and  bis  heirs,  and  io 
ault  of  issue  at  his  death,  to  be  equally  divided  between  his  sisters  and 
their  heirs ;  and  B.  dies  in  A.'s  life-time,  leaving  a  son,  as  thecontiogeiiey  has 
not  happened,  the  surplus  does  not  go  to  the  sisters,  but  as  an  undispoaed 
pavt  accordii^  to  the  statute  of  distributions.     1  Yes.  85*3 

[If  testator  desires  the  residue  may  be  divided  between  A«  and  B«,  and 

A.  d«e9 10  testator's  life-time,  his  moiety  does  not  survive  to  B»,  but  is  un- 
disposed of,  and  shall  go  to  die  next  of  kin.     1  Yes.  643.] 

([if  a  man  by  will  disposes  of  all  his  estate,  gives  legacies,  and  then  tiie  re- 
mamder  in  ^hs^  &nd  appoints  A.  his  heir  to  whatever  is  unappropriated, 
]Ui4  one  or  Ihe  five  residuary  l^atees  is  dead  at  makii^  the  will,  his  shsore 
^oes  to  A*    3  Yes.  385.] 

Clf  a  woman  has  a  power  to  appoint  4000/.  to  her  kin,  and  K>r  de&uU  to 
fo  i^cpprdiqg  to  the  statute,  and  by  will  appoints  to  her  nephew  A.,  he  }iav« 
11^  an  annuity  to  his  mother,  and  A.  dies  m  testatrix's  life,  the  400(tf.  lapse«, 
fiut  the  annuity  remains  a  charge  on  it.     1  Yes.  1 35.] 

If  a  man  devises  to  A.  a  debt  owing  to  him  by  A.  who  di^s  before  the  tefr- 
^tor,  the  debt  shall  not  be  discharged.     R.  3  Ver.  533. 

Though  he  afterwards  requires  his  executor  at  his  death  to  give  a  release 
for  the  debt  *,  for  this  claifse  is  ancillfiry  to  th^  former.    R.  3  Ver.  533. 

(3  Y  14.)  When  not. 

But  if  100/.  IS  devised  to  A.  at  his  age  of  31,  and  if  he  dies  before,  that  rt 
shall  go*to  B«,  if  A.  dies  in  the  life-time  of  the  testator,  the  100/.  shall  go  to 

B.  3  Yer.  308.  378.     Per  King,  Ch.  5  G.  3.  13,  13. 

r*]|[If  A.  gives  four-eighths  of  his  personal  estate  to  bis  niece  B*  and  the 
children  bom  of  her  body,  and  B.  has  then  no  child,  but  afterwards  has  C. 
and  dies  before  testator,  it  is  npt  a  lapsed  legacy  ;  fpr  B*  did  not  take  an  ^« 
t^te-t^i),  (children  being  words  of  purchase,  not  limitation,)  but  as  jotnt* 
tenant  with  C,  who,  on  her  death,  takes  the  whole  by  survivorship.  3 
Atk.  S?0.5 

[If  A.  gives  500/.  to  his  grandson  B.  if  he  lives  to  31,  if  not,  then  to  the 
pther  child  or  children  of  G.  equally,  arriving  at  such  age,  and  dies,  and  B. 
dies  before  31,  and  C.  had  no  other  children  at  A.'s  death,  but  has  two  af- 
terwards, these  two  are  entitled  to  it  at  31 ;  for  the  testator  must  have  had 
Aiture  children  in  view.     3  Atk.  339.] 

So,  if  a  man  deyises  100/.  to  A.  at  thp  age  of  21,  100/.  to  B.  at  the  same 
age,  and  100/.  to  C.  Qt  the  said  age ;  and  if  any  of  them  die  before  such  age, 
that  his  legacy  shall  be  divided  between  the  survivprs  5  and  if  two  'die  before, 
^he  whole  shall  go  to  the  survivor  :  if  any  one  dies  before  the  testator,  hia 
legacy  shall  be  divided  between  the  survivors.     R.  3  Yer.  307. 

If  pnc  devises  to  A.  400/.  which  A.  owes  to  him,  provided  that  he  pays 
out  of  it  so  much  to  his  wife,  and  so  n^uch  to  his  children  ;  it  will  be  a  good 
Revise  to  the  wife^  and  children,  though  A,  dies  in  the  life-time  of  the  te«- 
rator,     R,  3  Ver.  h2Q. 
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S^  ifa  man  bj  his  will  discharges,  releases,  or  forgives  a  debt  dae  from 
A.  it  will  be  a  discharge,  though  A.  dies  before  the  testator.  R.  2  Ver* 
522.  ^ 

[If  testator  sajs,  ^^  I  jEorgive  my  son-in-law  A.  a  debt  of  50(M.  due  on 
bond,  and  desire  my  executor  to  deliver  up  the  bond  to  be  cancelled,^'  and 
A.  dies  in  testator^s  life-time,  yet  the  bond  shall  be  cancelled.  3  Atk;  580. 
1  Vcs.  49.) 

[Tf  A.  by  will  forgives  her  son-in-law  a  debt  on  bond,  and  orders  it  to 
be  delivered  up  (not  saying  to  whom)  to  be  cancelled,  and  he  dies  in  A.'s 
Kfe,  yet  the  bond  shall  be  cancelled,  for  this  shall  be  considered  as  a  provi* 
aion  for  her  family.     1  Wits.  ITS.] 

[Ifa  man  devises  his  real  estate  to  A.  for  life,  then  to  B.  he  paying  100/. 
to  C.  in  twelve  months  after  A.'s  death,  and  C.  survives  A.  but  one  month 
the  legacy  does  not  lapse,  but  goes  to  tiie  representative  of  C.     1  Ves.  44.] 

So,  in  all  cases  where  the  legacy  is  not  vested  by  the  words  of  the  will^  it 
shall  not  lapse ;  as,  if  A.  ^ves  to  the  four  children  of  B.  1200/*  at  the  dis- 
cretion and  allotment  of  his  executor,  and  one  child  dies  before  A.  his  share 
•hall  not  lapse ;  for  the  executor  had  hot  made  any  allotment.  R.  2  Yen 
744. 

So,  if  the  executor  h^s  power  by  the  will  within  a  year  to  make  distribu- 
tion or  allotment,  and  one  child  dies  within  six  months  before  a  distribution ; 
his  share  does  not  go  to  his  executor  or  administrator,  for  it  was  not  vested* 
R.  2  Ver.  745. 

So,  if  a  man  devises  200/.  a-pidce  to  his  two  children,  and  that  if  one  dies, 
1m8  share  shall  go  to  the  survivor;  if  one  dies,  bis  legacy  does  not  lapse,  but 
survives.     R.  Eq.  Ca«  137. 

[If  A.  ^ve  his  grand-daughter  800/.  to  be  paid  at  21  or  marriage,  charg* 
ed  on  a  mixed  fund  of  real  and  personal,  and  she  dies  unmarried  before  21 , 
it  shall  be  paid  out  of  the  personal.     3  Atk.  203«1 

[Ifa  man  by  will  says,  *'  I  give  the  following  legacies,  and  if  any  die'be* 
ibre  they  are  payable,  I  will  that  they  shall  not  be  deemed  [-^Jlapsed  leg- 
acies,'' and  then  gives  to  A.  the  wife  of  B.  her  executors,  &c.  50/.  and  A« 
dies  in  the  life  of  testator,  the  legacy  shall  go  to  B.     3  Atk.  5721] 

[But  the  testator  must  nominate  another  legatee,  or  it  would  not  exclude 
the  heir  at  law  or  next  of  kin.     Ibid.] 

{  A  legacy  limited  over  after  a  life  estate,  does  not  become  lapsed  by 
the  death  of  the  remainder-man  before  the  determination  of  the  life  estatOt 
Q'Driscoll  V.  Koger,  2  Des.  295.  \ 

( 3  Y  15.)  When  it  merges  in  the  land. 

If  portions  are  charged  upon  land  by  settlement,  or  by  devise,  to  be  paid 
ta  a  son  or  daughter  at  such  an  age,  and  the  son  or  daughter  dies  before  such 
age,  the  portion  or  legacy  merges  for  the  benefit  of  the  heir.  2  P.  W. 
(610.)  277*     Vide  ant^,  (3  Y  2.  8.) 

So,  if  a  legacy  is  charged  upon  land,  it  meiges  for  the  benefit  of  the 
devisee;  for  he  is  kmrtrf actus.  Vide  2  P.  W.  (610.)  277.  Vide  ante, 
(3  Y  2.) 


maintenance  from  A.'s  death,  remainder  to  B.,  &c.C.  dies  in  debt,  two 
years  after  him  A.  die?,  an^agood  estate  comes  to  B.,  yet  the  creditors 
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catinothave  the  1100/.  the  contingency  on  which  it  was  payable  never 
happening ;  but  it  sinks  for  the  benefit  of  the  owner  of  the  real  estate.  C 
T.  T.  193.] 

[If  A.  devises  to  trustees  all  his  lands  in  trast,  to  sell  lands  in  M.  to  pay 
his  debts,  and  as  to  the  rest  of  the  lands,  to  stand  seised  in  trust  to  receive 
the  rents  and  profits,  and  make  leases  for  99  years,  determinable  on  three 
lives,  and  therewith  pay  all  his  debts  and  legacies,  and  then  stand  seised  to 
the  use  of  B*  for  life^  remainder  to  her  issue,  and  gives  a  legacy  of  500/.  to 
T*  to  be  paid  at  31  or  marriage,  and  T.  dies  unmarried  before  21,  and  tes- 
tator's personal  estate  and  lands  in  M.  are  not  suflicient  to  pay  debts ;  as, 
the  560/.  is  charged  on  real  as  well  as  personal  estate,  it  cannot  be  raised, 
legatee  having  died  before  the  time  of  payment.     1  Aik.  483.] 

[If  8000/.  is  given  to  trustees,  to  lay  out  in  lands  to  be  settled  to  the  use 
of  A.  and  the  heirs  of  his  body,  and  for  default  to  be  conveyed  to  B*  on 
trust,  in  three  months,  by  mor^;age  or  sale,  to  raise  and  pay  3000/«  to  C« 
which  is  bequeathed  to  him  in  case  A.  dies  without  issue,  and  by  codicil  the 
6000/.  given  to  B.  is  reduced  to  5000/.  and  C.  dies,  then  A.  dies  under  21^ 
and  without  issue ;  the  2000/.  shall  sink  in  favour  of  the  heir  at  law.  3 
Atk.  112.] 

So,  if  it  is  charged  upon  land  and  personal  estate,  and  the  legatee  dies 
before  it  is  payable ;  his  executor  or  administrator  may  resort  to  the  person- 
al estate,  but  not  to  the  land.     2  P.  W.  (61 1.)  [3  Vee.  jun.  135.] 

Though  the  legatee  be  a  child  or  a  stranger.     2  P.  W.  (613.) 

[If  A.  devises  1500/.  to  his  son,  payable  at  his  age  of  24,  and  devises  his 
real  estate  to  trustees,  to  raise  sufiicient  to  dischai^e  his  debts  and  legacies, 
if  his  personal  estate  should  fall  short,  the  death  of  the  son  before  24  shall 
not  cKtinguish  it ;  for  it  is  an  absolute  legacy  out  of  the  personal  estate, 
and  the  real  estate  is  only  in  aid  of  the  personal.     Str.  238*3 

[If  a  man  devises  to  M.  his  daughter  2500/.  at  age  or  marriage,  and  if  C. 
his  son  die  without  issue  male,  then  M.  to  have  at  2  K  or  marriage  3500/. 
more,  and  if  the  son^s  so  dying  do  not  happen  before  M.'s  age  or  marriage, 
then  she  is  to  receive  it  whenever  after  it  may  happen ;  then  devises  his 
real  estate  to  C.  his  son  in  tail-male,  remainder  to  his  brother  in  fee,  and 
declares  the  land  devised  liable  to  that  payment  whenever  [*Jit  becomes 
due,  and  directs,  that  on  failure  of  issue  of  C,  M.,  her  heirs  or  assigns, 
shall  join  in  a  surrender  of  some  copyhold  to  the  use  of  bis  brother,  or  the 
3500/.  legacy  to  be  void.  M.  attains  21,  marries,  dies  in  C.'s  life-time, 
her  husband  administers,  and  then  C.  dies  without  issue ;  the  3500/.  shall 
not  sink  in  the  land,  but  be  raised  for  administration  if  personal  estate 
deficient.  C.  T.  T.  117.  affirmed  by  the  lords,  with  costs,  16ih  March 
1735.  3  P.  W.  414.] 

[If  A.  devise  lands  to  T.  his  second  son,  on  condition  that  he  or  his  hdn 
pay  his  six  grand-children,  T.'s  children,  90/.  in  default  of  payment  a 
clause  of  entry  and  distress,  and  T.  dies  in  A. '9  life,  whose  heir  at  hw  en- 
ters on  them,  and  sells  them  ;  yet  the  90/.  is  a  continuing  charge  on  the 
lands  in  the  hands  of  the  purchaser,  and  the  children  shall  have  it  with 
interest.     1  Atk.  382.J 

[If  a  man  devises  copyhold  lands  (surrendered  to  the  use,  &c.)  to  his 
wife  for  life,  then  to  his  son  till  his  grandson  attain  23 ;  then  to  bis  grandson, 
his  heirs  ^nd  assigns,  on  condition  that  he  or  they  pay  his  grand-daughter 
E.  60/.  in  two  years  after  he  attains  23 ;  if  he  dies  without  issue,  then  to  his 
(testator's)  son,  on  condition  of  paying  100/.  to  E.  in  one  year  after  he 
enjoys  under  this  last  devise,  and  if  grandson  or  son  make  default  in  pay- 
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mentj  then  a  power  to  E.  his  executors  or  administrators,  to  enter  and 
receive  till  paid  ;  E.  marries  and  dies  after  the  grandson  has  attained  23 
bat  in  less  than  two  years  after  it ;  the  60/.   shall  be  raised,  and  paid  to  her 
rdpiesentative.    2  Atk.  507.1 

.£If  a  man  gives  to  each  of  his  daughters  A.  and  B.  300/.  to  be  paid  by 
his  son  and  executor  C.  when  he  attains  26 ;  but  as  they  are  otherwise 
provided  for,  directs  they  shall  not  have  interest  till  then  ^  and  for  the 
better  securing  the  said  two  sums,  chaiges  them  on  land,  with  power  to 
enter  and  hold  till  payment ;  the  personal  estate  is  insufficient,  and  C. 
dies  before  he  attains  26  ;  but  as  the  legacies  are  vested,  and  the  time  of 
payment  is  postponed,  for  the  conveniency  of  the  estate,  not  on  the  circum*^ 
stances  attending  the  legatees,  they  shall  not  sink  in  the  land,  batbepaid« 
3Atk»319.1 

(3  Y  16.)  When  it  shall  have  relation  to  the  time  of  making 

the  will. 

In  the  exposition  or  collection  of  the  intent  of  a  testator,  regard  shall  be 
had  to  the  time  of  making  the  will  ;  and  therefore  if  he  devises  iOi.  to  the 
parish  where  he  lives,  and  afterwards  he  removes  his  habitation  to  another 

i>ari5h ;  the  parish  where  he  lived  at  the  time  of  the  will  shall  have  the 
egacy. 

If  he  devises  400/.  to  finish  a  building,  and  before  his  death  expends  more 
than  that  sum  upon  it ;  though  the  building  be  not  finished,  the  heir  shall 
not  have  the  400/.     R.  1  Ver.  96. 

If  be  devises  to  all  his  children  and  grand-children,  without  any  reference 
to  his  death  or  time  future ;  it  shall  have  efiect  only  as  to  those  in  esse  at  the 
time  of  the  will.     R.  Eq.  Ca.  1 36. 

If  he  devises  all  arrears  now  due  from  the  dean  and  chapter  of  York  ;  rent 
which  afterwards  becomes  due  does  not  pass.     R.  Eq.  Abr.  201. 

All  my  com,  sheep,  &c.  now  on  my  ground.     P.  W.  598. 

Qlf  a  man  makes  a  devise  to  charitable  uses  before  a  statute  of  mortmain, 
but  does  not  die  till  after  it,  yet  the  devise  is  good  in  law.  R.  by  all  the 
judges.     2  Atk.  36.] 

[♦](3  Y  17.)  Or,  to  the  death  of  the  testator. 

But  where  a  devise  is  made  in  words,  general  or  universal,  the  reference 
shall  be  to  the  death  of  the  testator ;  as,  if  a  man  devises  20/.  a-piece  to  all 
Uie  children  of  B«  issue  bom  after  the  making  of  the  will,  before  the  death  of 
die  testator,  shall  take.     R.  2  Ver.  106. 

If  a  man  devises  all  his  personal  estate  to  A.,  he  shall  have  all  that  the  tes- 
tator bad  at  the  time  of  his  death,  though  increased  since  the  making  of  the 
will.     2  Ver.  137.  688. 

So,  if  the  testator  releases  to  A«  by  his  will,  all  debts  and  demands  :  this 
eictcnds  to  debts  at  the  time  of  his  death,  though  contracted  since  the  making 
of  the  will.     Dub.  2  Ver.  1 36,  7. 

So,  if  he  gives  all  bis  household  goods,  and  afterwards  has  more.  P.  W. 
424, 5. 

If  he  gives  all  his  books,  and  afterwards  buys  more.     P.  W.  597. 

•  So,  if  the  devise  is  of  such  a  sum  to  his  children  living  at  his  death,  and  of 
such  a  sum  to  the  children  of  D.,  all  the  children  of  D.  shall  take,  though 
none  bom  at  the  time  of  making  of  the  will,  or  death  of  the  testator.  2  Ver. 
70$. 
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So.»  a  variation  of  circuautances,  after  a  will  made,  and  before  the  deaUi 
of  the  testator^  does  not  destroy  a  legacj ;  as,  if  a  man  devises  a  legacy  oat 
of  money  at  interest,  or  owing  by  such  "a  one,  tit.  if  the  money  is  afte^ 
Wards  paid  to  ibe  testator,  the  legacy  ivill  be  gOod.    ^*  Kay.  335* 

If  ^be  devises  a  sum  to  A.,  and  to  be  paid  out  of  a  debt  from  the  king; 
though  the.  debt  fails,  yet  the  legacy  shall  be  paid ;  for  it  was  so  much  devis- 
ed generally,  and  the  clause  how  it  shall  be  paid,  was  only  a  direction  for 
the  better  payment.    R.  2  Ca.  Ch.  116. 

•  If  be  devises  500/.  to  his  uncle,  viz.  the  bond  and  judgment  for  400/.  due 
from  A.  and  100/.  in  money  ;  if  the  testator  receives  from  A.  300/.,  and 
takes  a  note  for  the  residue  of  the  debt,  the  uncle  shall  have  500/.     2  Yen 

681. 

[Yet,  if  a  man  havii^  2702/.  35.  bank  stock,  and  2000/.  India,  devises 
ibem  to  his  dau^ters,  to  be  divided,  and  before  his  death  sells  702/.  3i.  (A 
the  bank,  it  is  an  ademption  vro  tmnto*     3  Atk.  120.} 

[If  a  debt  is  devised,  and  tne  testator  afterwards  receives  it,  it  is  an  ademp* 
tion  of  the  legacy  ;  but  if  a  sum  is  devised  payable  out  of  a  debt,  tesiator^s 
receiving  the  debt  is  not  an  ademption  of  the  legacy.     Str.  823*3 

So,  if  the  devise  is  positive  and  direct  of  a  sum  out  of  such  a  debt,  and 
the  debt  fails,  the  l^acy  is  lost.     Semb.  2  Ca.  Ch.  116. 

(3  Y 18.)  When  legatees  shall  abate. 

If  there  arc  not  assets  to  discharge  all  the  legacies,  the  legatees  shall  abate 
in  proportion.  2  Ca.  Ch.  171.  124.  Ca.  Ch.  149.  {  Vide  Drayton  v. 
Drayton,  1  Des.  557.     Warren  v.  Wigfall,  3  Des-  57.  } 

And  also  the  specific  legatees  shall  abate  in  proportion.  Semb.  Ca.  Ch. 
171.     Cont.  1  F.  W.  422.     1  Ver.  31.     Vide  (3  Y  19.) 

[If  a  man  charges  all  his  real  and  personal  with  payment  of  debts,  a  spe-^ 
cific  devise  is  subject  to  it,  if  the  residue  is  not  sufficient.     3  Atk.    96«3 

So,  if  the  executor  gives  a  statute,  mortgage,  or  other  security  to  one  leg- 
atee, and  afterwards  becomes  insolvent,  whereby  the  other  l^acies  ait 
not  paid  ;  the  legatee  who  has  the  security  shall^abate  in  proporticm.  R.  Ca. 
Ch.  149. 

[•^Though  such  security  was  given  upon  the  marriage  of  the  l^atee.  Ca* 
Ch.  1 49. 

So,  if  lands,  &c.  are  devised  to  be  sold  for  payment  of  legacies,  and  are 
not  sufficient  for  all ;  the  legatees  shall  abate  in  proportion.  2Ca.  Ch.  2fi. 

So,  if  a  testator  devises  that  his  executor  shall  assign  100/.  perann«in 
land  to  A.  and  his  heirs,  200/.  to  B.  and  300/.  to  C,  and  after  tlie  100J«  per 
ann.  is  assigned,  the  other  lands  are  not  sufficient  for  the  other  legncies,  A. 
^hall  abate  in  proportion.     R.  2  Ca.  Ch.  25. 

So,  a  legatee  shall  abate  in  proportion,  tbougli  his  legacy  is  givea  to  be 
paid  in  the  first  place.     1  Ver.  31. 

Though  he  is  executor,  and  it  was  given  him  for  his  trouble.  2  Ver«  434. 
2P.  W.  25.     2  Atk.  171. 

[The  legacies  in  a  codicil  shall  abate  equally  with  the  legacies  in  a  will : 
they  shall  not  be  preferred  because  they   were  last  given.     2  P.  Wros.  ^S^ 

[Nay,  if  a  man  gives  legacies  by  his  codicil  expressly  because  be  appre- 
licnds  there  will  be  a  surplus  after  the  payment  of  the  legacies  in  the  will, 
the  legacies  in  the  codicil  shall  abate  in  ioto^  before  the  legacies  in  the  will 
abate  at  all.] 

[So,  if  a  man  after  having  given  some  legacies  by  his  will,  gives  others  by 
the  same  will,  because  he  apprehends  there  will  be  a  surplus  beyond  what 
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he  had  l}cA>re  disposed  of,  the  latter  legacies  shall  abate  tn  toto^  before  fh^ 
former  ones  abate  at  all.     R.  2  P.  Wms.  23.*J 

[Where  a  man  gives  any  legacies  by  his  will,  under  the  express  appre* 
hensionofa  surplus,  the  legacies  in  any  codicil  he  may  afterwards  make 
shall  prima  facit  be  taken  to  have  been  given  under  the  same  apprehension 
and  shall  abate  accordingly.     D.  2  P.  Wms.  24.]  ' 

[But  if  the  testator  takes  notice  in  his  codicil  that  there  may  be  a  defi* 
ciency,  and  in  that  event  directs  that  a  particular  bequest  to  about  the 
amount  of  the  legaciesin  the  codicil  should  fiot  take  effect,  the  legacies  in  the 
codicil  shall  not  abate  more  than  the  legacies  in  the  former  part  of  the  wilL 
R.  2  P.  Wms.  23.] 

f  Such  a  clause  however  in  the  codicil  would  not  prevent  the  latter  l^a«< 
cies  in  the  will  from  abating  tn  toto.     Ibid.] 

[A  testator  gave  certain  legacies  in  the  former  part  of  his  will,  and  then 
stated  that  he  apprehended  a  large  surplus  would  remain,  in  regard  of  which 
he  gave  other  legacies : — ^he  afterwards  made  a  codicil,  and  gave  other  lega« 
cies  to  the  amount  of  160/.,  but  provided  that  in  case  of  a  deficiency,  a  lega- 
cy of  200/.  for  building  a  chapel  should  abate,  and  that  instead  thereof  suffiH 
cient  should  be  left  to  beautify  it: — there  was  a  very  large  deficiency,  and 
the  master  of  the  rolls  decreed  that  the  legacies  in  the  latter  part  of  the  will 
should  abate  intoto  the  legacies  in  the  former  part  and  in  the  codicil  pari 
passu.     2  P.  Wms.  23.  p.  C] 

[Money  legacies  shall  abate  tn  toto  before  specific  l^acies  abate  at  all.  3 
P.  Wms.  145.] 

[So,  a  legacy  to  a  servant  shall  abate  in  proportion,  though  it  is  for  51.  on^ 
ly.     2  P.  Wms.  24.] 

[Appointing  a  legacy  to  be  paid  at  a  sooner  time  does  not  give  it  a  priori^ 
ty  ;  but  in  case  of  deficiency,  it  must  abate  in  proportion.     3  Atk.  96.} 

[If  A.  gives  his  wife  a  general  legacy  to  be  paid  immediately  after  bin 
death  out  of  the  first  money  got  in,  and  that  she  shall  be  entitled  to  said  leg- 
acy in  bar  of  dower  and  tliii*ds  ;  if  she  is  not  entitled  to  dower  she  [*]shatt 
abate ;  but  if  entitled,  she  shall  not  abate.  2  Ves.  420.  Vide  Ambler,  244, 
245.] 

[If  A.  having  a  mortgage  for  500/.,  and  no  other  sum  out  at  interest,  de** 
vises  to  B.  600/.  to  remain  at  interest  on  such  securities  as  he  should  leave, 
or  to  be  put  out  on  government  securities  ;  this  is  not  a  specific  legacy,  and 
B.  shall  abate  in  proportion.     1  Atk.  507.J 

[A  devisee  of  an  annuity  for  life  charged  on  personal  estate  shall  abate  Id 
proportion  with  other  legatees.     3  Atk.  693.] 

(3  Y  19.)  When  not. 

But  if  a  particular  chattel  is  devised  in  q>ecie,  the  legatee  shall  have  it 
entire,  and  not  abate  in  proportion  to  the  other  legatees.  I  Ver.  3U  2 
Ver.  11.     Eq.  R.  87.       {  Vide  Warren  v.  Wigfall,  3  Des.  47.  } 

[Yet,  jewels  devised  as  a  specific  legacy  shall  be  applied  to  pay  simpk 
contract  debts,  if  the  rest  of  the  personal  falls  short,  in  ease  of  the  real  et- 

tatc.     Bunb.  90.]  -  .  .       i«.  .     ^ 

[If  there  are  specific  l^acies,  and  money  legacies,  and  not  assets  sufficient 

besides  to  pay  debts,  there  shall  not  be  a  proportionable  deduction,  but  the 

money  legacies  shall  be  applied  first.     Bunb.  32.]  ^  .,    ^     vo. 

[If  there  is  a  specific  devise  of  land,  the  devisee  shall  not  contribute  witli 

the  heir  at  law  to  satisfy  creditors,  if  the  real  assets  of  the  heir  are  sufficient. 

1  Atk.  505.]  r«-»AQi 
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If  a  Iftacy  is  given  to  a  charity,  and  the  spiritual  tourt  prefers  it,  as  it 
ought  b/the  civil  law ;  equity  will  not  grant  an  injunction,  or  oblige  the 
Ifteatee  to  give  security  to  refund.     1  Ver.  230. 

If  A.  devises  that  his  executor  shall  receive  his  debt  of  8000/.  from  &e 
cWmbef  of  London,  and  then  he  shall  pay  2000/.  to  an  hospital ;  thouch  the 
debt  in  the  chamber  of  London  is  reduced  to  6000/.  the  executor  shaU  pay 
2000/.  to  the  hospital.     R.  2  Ver.  547.  .,.    .  x    x    rx    *  * 

[Legaciea  of  stock  are  specific  or  not,  according  as  the  intent  of  testator 
appears  from  the  will  and  circumstances,  that  he  intended  to  confine  it  to 
the  stock  he  then  had,  or  not.     lVes.420.]  ,    .t^.    ^     .i.     « 

[If  testator  has  South  Sea  stock  at  making  his  will,  and  at  his  dcatii  sutti- 
cient  to  answer  ^  devise  of  it,  it  is  a  specific  legacy,  and  shall  not  abate. 

.  If  A.  devises  his  personal  estate  in  W.  to  B.  and  also  devises  300/*  to  an- 
other to  be  paid  out  of  his  personal  estate,  generally  ;  if  he  has  sufficient 
personal  estate  elsewhere  to  pay  the  300/.  B.  shall  not  abate.  R.  Eq.  R-  87» 
rlf  A.  having  wife  and  two  children,  and  by  will  gives  his  wife  (otherwise 
unprovided)  120/.  per  annum  for  life,  limitation  over  to  a  son,  and  directs 
executors  to  purchase  it  in  long  annuities,  or  if  they  cannot,  to  purchase 
lands  of  200/.  per  annum,  to  pay  the  wife's  annuity  clear,  with  remainders 
over  ;  executors  to  pay  30/.  per  annum  out  of  profits  of  residue  to  wife  for 
maintenance  of  child  -,  gives  other  legacies,  and  the  residue  to  be  put  out 
for  children's  advantages  ;  the  wife  on  deficiency  of  assets  shall  not  abate. 
SVes.  415.] 

.  Yet  a  specific  legatee  shall  abate  in  proportion,  where  there  is  no  fund  to 
pay  the  legacy,  but  out  of  the  specific  legacies  ;  as,  if  a  man  devises  his  per- 
sonal estate  in  W.  to  A.  and  his  pecsonal  estate  in  H.  to  B.  and  then  devises 
300/.  to  C,  but  has  no  personal  estate,  except  in  H.  and  W.,  there  shall  be 
an  abatement  by  A.  and  B.  in  proportion.     Eq.  R.  07,  8. 

[*]So,  in  such  case,  a  legacy  for  a  charity  shall  abate  in  proportion,  if  it 
is  not  to  the  poor  at  the  funeral.     2  P.  W.  25.     1  P.  W.  422. 
*    [A  legacy  of  3/.  each  to  the  poor  of  three  parishes,  i.  e.  9/.  in  all,  shall  be 
looked  upon  as  doles  for  the  funeral,  and  part  of  it,  and  shall  not  abate.    2 
F.  Wms.  24.] 

What  shall  be  an  assent  to  &  legacy,  vide  in  Administration^  (C.  6,  7.) 
Vide  ante,  (3  G  4.) 

When  legatees  shall  refund,  vide  ante,  (3  G  3.) 

Who  shall  be  a  residuary  legatee,  vide  ante,  (3  G  7.) 

Lien.     Vide  Assets,  (2  G  2.) — Bankrupts,  (2  L  I.  &  A  30.) 

(3  Z)  MARRIAGE  SETTLEMENT. 
*  (3  Z  L)  When  it  shall  be  enforced. 

If  a  man  enters  into  articles  to  make  a  marriage  settlement,  and  dies,  bh 
heir  shall  be  compelled  to  make  it.     R.  2  Vent.  343. 

Though  the  articles  sire  made  before  marriage,  to  the  woman  herself,  and 
the  marriage  is  a  release  in  law  of  tbe  contract.     R.  2  Vent.  343. 

[So,  if  tenant  for  life,  with  power  to  make  jointure,  covenants  before  mar- 
riage to  settle,  and  dies  before  settlement  executed,  tbe  remaindermao 
shall  perfect  it.     Str.  596.] 

So,  if  a  man  covenants  to  make  a  settlement  upon  the  marriage  of  his 
daughter ;  he  shall  be  compelled  to  make  it,  tiiough  bis  daughter,  after  tbe 
marriage,  dies  before  tbe  settlement  is  made* 
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So,  if  a  man  gives  a  bond  to  make  a  jointure,  he  shall  be  compelled  to 
make  it,  and  not  to  forfeit  his  bond.     2  Ca.  Ch.  88. 

So,  if  a  man  gives  a  bond  to  settle  300/.  per  ann.  jointure,  and  dies,  his 
heir  shall  be  compelled  to  do  it.     Ibid.  89,  &c. 

So,  his  devisee,  though  no  particular  land  is  chained.     Ibid. 

So,  if  a  man  covenants  by  articles  to  make  a  settlement  of  400/.  perann, 
for  a  jointure,  and  afterwards  make  a  settlement,  but  the  land  is  only  of 
300/.  per  ann.  value  ;  he  shall  be  decreed  to  settle  so  much  in  specie  as 
would  have  made  400/.  per  ann.  at  the  time  of  making  of  the  settlement. 
R.  1  Ver.  217,  8. 

If  the  covenant  is  to  settle  lands  which  shall  continue  of  400/.  per  ann* 
value,  he  shall  make  a  settlen[\^nt  of  so  much  as  now  are  of  that  value*  ) 
Ver.  218. 

If  a  man  covenants  to  make  a  jointure  out  of  his  estate  ;  all  bis  lands  are 
bound  to  it.     1  Ver.  64.     2  Ver.  482. 

Otherwise,  if  he  covenants  for  particular  lands,  and  that  suoh  lands  are  of 
so  much  value.     1  Ver.  64.     Ch.  R.  148. 

If  a  man  recites  a  marriage  to  be  intended  between  A.  and  his  daughter, 
and  if  his  daughter  after  the  age  of  16  refuses  to  marry  A.,  A.  shall  have 
20,000/.,  and  if  (he  marriage  is  had  after  her  age  of  16,  A.  shall  have  all  hi9 
real  and  personal  estate :  the  marriage  is  bad  before  she  is  16,  and  after  that 
age  the  daughter  dies  without  issue  ;  A.  shall  have  all  the  real  and  personal 
estate.     R.  1  Ver.  339. 

If  a  man  upon  marriage  covenants  to  make  a  settlement  for  a  jointure, 
and  dies  before  it  is  made,  or  the  portion  paid  ;  the  wife  shall  compel  the 
settlement,  though  she  is  executrix  or  administratrix,  ^hereby  she  has  the 
portion  also.     Semb.  cent,  but  Qu.     1  Ver.  463, 

[When  a  wife  sues  her  husband  that  he  may  settle  lands  for  her  jointure, 
pursuant  to  articles,  and  perform  these  articles  ;  it  is  no  bar  that  she  [*]ha8 
eloped  with  an  adulterer,  much  less  if  it  is  not  put  in  issue  in  the  cause.  3 
P.  W.  269.] 

If  a  man  upon  the  marriage  of  his  son  agrees  to  make  a  settlement  in  such 
a  manner ;  it  shall  be  decreed,  though  by  the  consent  of  the  son  he  afterwards 
makes  a  settlement  different,  and  that  is  confirmed  by  a  fine.  1  Ch.  R, 
1 92.     2  Ver.  702. 

[If  a  father  gets  a  son  to  execute  a  deed  secretly,  charging  himself  the  same 
morning  his  marriage  agreement  is  executed,  it  shall  be  set  aside,  as  being  ia 
fraud  of  the  marriage  agreement.     Bunb.  336.] 

So,  it  shall  be  decreed  against  an  heir,  though  the  covenant  was  only  foy 
him,  his  executors,  and  administrators.     R.  2  Ver.  482. 

If  A.  covenants  to  make  a  settlement  to  the  use  of  himself  and  his  wife, 
and  the  heirs  male  of  their  bodies,  remainder  to  the  heirs  female,  &c.  and  . 
dies  before  the  settlement  made  having  a  son  and  daughter,  and  the  son  cov- 
etiants  to  levy  a  line  for  the  payment  of  debts,  and  dies  without  issue  before 
the  fine  levied :  the  settlement  shall  be  decreed  to  the  daughter  pursuant  to 
the  intent  of  the  articles.     R.  2  Ver.  704.  • 

[If  a  settlement  is  executed  after  marriage  to  husband  for  life,  wife  for  life, 
and  the  heirs  of  the  body  of  husband  by  wife,  the  court  will  carry  it  into  exe- 
cution strictly,  if  made  in  pursuance  of  articles  previous  to  marriage,  other- 
wise not.     2  Atk.  39.]  i.        i.  i.  *u 

[If  a  settlement  after  marriage  gives  issue  an  equivalent  for  what  they  were 
entitled  to  by  settlement  previous  to  marriage,  the  court  will  carry  it  mto 
execution,  otherwise  not.     Ibid.]  r*7in 
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[A  liButatioD  iH  marriage  articles  to  husband  for  life,  to  wife  for  life,  lo 
the  issue  of  their  two  bodies,  will  not  entitle  the  husband  to  dispose  as  he 
pleases,  but  shall  be  carried  into  strict  settlement.     2  Atk.  7 1  •] 

[So,  if  a  man  upon  the  marriage  of  his  brother  agrees  for  the  settlement  of 
his  land  upon  bis  brother,  if  he  himself  dies  without  issue^  and  the  wife  of 
the  brother  has  1 80/«  for  her  portion,  the  devisee  of  the  land  (the  devisor  be- 
ing dead  without  issue,  and  the  portion  being  1 80/.)  shall  be  compelled  to 
perform  the  agreement,  though  it  was  to  make  an  estate  after  an  entail.  R* 
8  Vent.  354.] 

So,  if  a  trustee  signs  a  deed,  to  testify  his  assent,  whereby  it  is  agreed  that 
fhe  land  shall  be  settled  to  the  use  of  a  wife  for  jointure ;  thougli  the  land 
was  subject  to  the  payment  of  a  debt  due  to  the  trustee,  yet  the  jointure  shall 
be  settled  prior  to  the  debt.     R.  2  Ca.  Ch.  ^1 1  • 

So,  if  the  settlement  is  for  a  portion  to  he  paid  at  full  age,  or  marriage 
with  the  consent  of  her  father,  and  if  she  dies  before  such  marriage  or  age, 
that  it  shall  be  paid  to  another ;  if  the  daughter  has  the  consent  of  her  &tfaer 
for  a  treaty  upon  her  marriage,  and  he  does  not  afterwards  disagree,  though 
the  marriage  was  clandestine,  without  the  privity  of  the  father,  the  portion 
aball  be  paid.     1  Ch.  R.  3. 

[If  on  marriage  two  fathers  agree  to  settle  certain  lands  ;  one  does  so  > 
ihe  other  gives  bond  to  do  it;  he  has  not  his  election  to  settle  or  forieit. 
but  must  settle  the  lands,  whiph  was  the  original  agreement*  2  Ves.  528.} 
So,  if  A.  by  letter  proposes  a  settlement  upon  a  treaty  of  marriage  for  his 
nephew,  if  2500/.  portion  is  given  and  the  marriage  proceeds  and  such  por- 
tion is  given,  the  settlement  shall  he  decreed,  though  no  answer  was  sent  to 
the  letter,  nor  the  marriage  had  with  the.privity  of  the  uncle.  Ch*  R.  147. 
Or,  hy  letter  to  a  friend  of  B.  proposes  1500/.  portion  with  his  daughter, 
r^]and  Ihe  marriage  takes  efiect,  though  no  agreement  was  made  directly 
ypba  such  letter.     2  Ch.  R.  285* 

If  a  settlement  is  made  in  consideration  of  500/.  in  money  or  goods ;  after 
fifteen  year^,  it  shall  be  decreed,  without  inquiry,  whether  the  husband  had 
the  500/.     2P.W.  (G18.) 

But  if  a  marriage  settlement  is  made  before  marriage,  all  precedent  agree- 
paents  shall  be  intended  to  be  extinct.     Semb.  1  Ver.  369. 

If  a  settlement  is  alleged  to  be  contrary  to  an  agreement,  and  a  trial  is  di- 
rected to  try  what  was  the  agreement ;  tlie  settlement  ought  to  be  admitted 
for  proof  of  the  agreement.  R.  per  North,  aud  a  decree  to  the  contrary  per 
Lord  Nottingham  reversed.      1  Ver.  246. 

Yet  where  the  settlement  varies  from  the  articles,  without  an  intent  ap- 
parent, it  shall  be  decreed  to  be  made  conformable  to  the  articles,  though 
the  settlement  was  before  marriage.     R.  2  Ver.  659. 

[A  settlement  after  marriage  on  an  infant,  and  no  settlement  before,  and 
no  proof  of  the  husband's  being  in  debt,  is  good.     2  Atk.  519.] 

[If  a  settlement  is  just  in  general,  the  court  will  not  weigh  nicely  the  par- 
ticular advantage  on  either  side.     Ibid.] 

[An  infant  is  bound  by  a  settlement  made  on  her  marriage,  where  it  is 
^r^  ^'-^^  approbation  of  parents  and  guardians.     3  Atk.  607.] 

[Marriage  agreements  cannot  be  set  aside,  because  it  would  sJiQCt  the  in- 
terest of  third  persons,  the  issue.     Ibid.] 

[Other  agreements  ^re  entire,  and  if  either  partv  foils  In  performance  in 
part.  It  cannot'be  decreed  in  specie,  but  must  be  left  to  an  action  |  in  mar- 
riage agreements  it  is  otherwise  5  and  if  the  relations  of  either  party  fail  in 
^T^TjsT''^'  *^^ ''*"^^'*^'^  n^ay  compel  perfoimance  ;  thus,  if  wife's  Ibthtr 
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agrees  to  give  a  portion,  and  husband^s  father  to  make  a  settlement,  though 
the  portion  is  not  paid,  the  children  may  compel  the  settlement.     Ibid.] 

[Though  a  father  or  guardian  should  act  fraudulently,  the  marriage  agree- 
ment shall  not  be  set  aside,  but  the  delinquent,  father,  guardian,  or  husband, 
decreed  to  make  satisfaction.     Ibid.]    « 

{  For  other  instances  wherein  an  agreement  in  contemplation  of  marriage 
will  be  enforced^  vide  Methodist  Episcopal  Church  v.  Jaques,  1  Johns.  Ch. 
Hep*  65.     Souverbye  v,  Arden,  1  Johns.  Ch.  Rep.  240.  ( 

(3  Z  2.)  When  not. 

■  But  by  the  st.  29  Car.  2.  3.  no  action  shall  be  brought  to  charge  a  defend- 
ant on  an  agreement  on  consideration  of  marriage,  unless  that,  or  some  note 
of  it  be  in  writing,  signed  by  the  party,  or  some  authorized  by  him. 

A  letter  is  a  sufficient  note  to  shew  an  agreement  to  give  a  marriage  por- 
tion.    R.  2  Vent.  361 .     Vide  ante,  (2  C  4.) 

But  if  A.  by  letter  promises  1000/.  to  his  niece  in  marriage,  yet  by  the 
same  letter  dissuades  her  from  a  marriage  with  B.,  and  she  afterwards  mar- 
ries B.  with  the  consent  of  A.,  the  money  shall  not  be  decreed.  R.  2  Ver. 
202. 

If  a  marriage  is-agreed  upon  between  the  fathers  of  a  son  and  a  daughter, 
ttftd  minutes  are  taken  of  it  by  counsel,  and  before  the  writings  are  fixed,  one 
of  the  fathers  dies,  the  settlement  shall  not  be  decreed,  not  beiu^  signed  by 
either  party,  and  before  the  execution  of  the  deeds  many  variations  in  the 
minutes  might  have  happened.     Eq.  Abr.  21. 

[If  a  mother  at  the  marriage  tells  the  husband,  ^^My  estate  will  come 
between  my  daughters,"  and  afterwards  gives  directions  to  an  attorney  to 
prepare  a  settlement  of  part  to  husband  and  wife,  and  the  right  heirs  of 
the  husband,  but  both  die  before  it  is  completed  ;  the  settlement  shall  not  be 
carried  into  execution  in  favour  of  husband's  brother  and  heir.  Str.  738.] 
[If  a  man,  having  an  estate  in  possession,  and  a  leasehold,  and  being  [* Jen- 
titled  to  an  estate-tail  after  his  mother's  jointure  determined,  by  marriage 
articles  settles  part  of  his  wife's  portion  on  her  and  the  issue  and  the  lease- 
bold  in  her  for  life  in  bar  of  dower,  and  then  covenants  on  his  mother'^ 
death  to  settle  100/.  per  ann.  for  every '1000/.  on  her  for  life,  then  on  the  is-^ 
sue  and  he  dies  without  issue  in  the  mother's  life-time ;  the  heir  shall  not  be 
compelled  to  perform.     1  Ves.  256.] 

And'if  articles  with  the  wife  before  marriage  provide  that  she  shall  dis- 
pose of  the  profits  of  her  estate  during  the  coverture,  which  is  vested  in  a 
trustee  for  that  intent,  and  after  marriage  the  trustee,  with  the  approbation 
of  the  wife,  pays  the  profits  to  the  husband  ;  he  shall  not  account  to  the  wife 
for  the  profits  not  disposed  of  according  to  the  agreement:  for  by  law  the 
articles  are  destroyed  by  the  marriage.    R.  Ca.  Ch.  21. 

So,  if  A.  upon  the  marriage  of  his  daughter  agrees  that  his  manor  shall 
be  charged  with  4000/.  for  her  portion,  provided  that  if  the  husband  does 
not  settle  a  jointure  answerable  to  it  within  two  years,  he  shall  have  only 
interest  at  the  rate  of  3/.  per  cent,  for  his  life  and  the  manor  shall  be  to  the 
daughter  and  the  heirs  of  her  body  ;  the  wife  dies  within  the  two  years  be- 
fore any  settlement  made  ;  the  husband  shall  not  ha^'e  the  portion,  or  the 
manor,  but  only  for  his  life.     R.  1  Ver.  68. 

So,  if  the  portion  was  to  be  paid  if  the  husband  settled  a  jointure  within 
three  years,  and  the  wife  dies  within  the  three  years,  before  the  jointure  set- 
tled ;  the  husband  shall  not  have  the  portion.     I  Ver.  69f 
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[If  A.  on  marriage  of  his  eldest  son  B.,  in  consideration  thereof,  and  of 
portion ;  settles  his  estate  to  himself  for  life,  to  trustees  for  200  years,  to  B«, 
and  the  heirs  male  of  him  and  his  wife,  with  remainders  over,  the  trust  to 
raise  1500/.  by  profits  or  fines,  and  to  pay  500/«  in  six  months,  and  1000/.  in 
twelve  months  after  A.'s  death,  as  he  should  appoint  -,  if  none,  void  ;  and 
A.  has  another  son  C.  to  whom  he  afterwards  gives  3000/.,  which  C.  lays 
out  in  lands;  and  A.  by  will  directs  600/.,  part  of  the  1500/.,  to  be  paid  to 
C.  on  his  settling  the  lands  purchased  on  the  heirs  male  of  his  body,  and  in 
default,  on  the  right  heirs  of  A. :  A.  dies  ;  the  600/.  is  paid  C«,  who  gives 
receipts  for  it  as  the  legacy  in  his  father^s  will ;  C.  marries,  has  issue  maJe 
and  female ;  the  male  exist  many  years,  then  fails  ;  C.  dies,  B*  dies  :  the 
son  of  B.  cannot  have  this  settlement  carried  into  execution  against  the  co- 
heirs of  C,,  when  it  is  impossible  to  bar  the  remainder  to  him  (the  son  of 
B.,)  nor  shall  he  have  the  600i«  repaid.     1  Ves.  530,'] 

So,  if  a  father  agrees  to  give  3000/.  with  his  daughter;  but  by  his  will  gives 
her  only  2000/.,  and  dies  before  the  marriage,  and  the  husband  accept  the 
legacy,  he  cannot  afterwards  demand  1000/.  more.  For  his  equit/ is  to 
have  3000/.  or  nothing.     Mo.  Ca.  in  Eq.  3. 

[If  tenant  for  life,  with  power  to  jointure  400/.  a-year  on  marriage  articles, 
covenant^ to  convey  lands  in  a  certain  place  of  400/*  a-year,  clear  of  taxes, 
and  after  the  marriage  make  a  settlement,  reciting  the  power  and  the  ar- 
tides,  and  convey  certain  farms,  which  are  expressed  to  be  of  the  yearly 
value  of  401/.,  and  a  pension  of  4/.  a-year,  deducting  1 2/.  a-year  for  boots 
.  to  tenants,  and  covenant  that  if  it  should  be  less  that  400/.  to  make  good  the 
deficiency  ;  it  shall  not  be  made  400/.  clear  of  taxes  ;  for  the  articles  were 
made  with  reference  to  the  power,  and  it  was  a  mistake  in  them  that  the 
power  extended  to  400/.  a-yei^r,  clear  of  tax^s.     Amblfsr,  424.] 

[But  the  value  of  the  jointure  is  to  be  taken  at  the  death  of  the  husband^ 
Id.  IbiaO 

[*](3  Z  3.)  To  what  charges  subject. 

A  marriage  settlement  shall  not  be  encumbered  by  a  voluntary  settle- 
ment for  the  raising  portions  for  the  children  of  a  former  marriage.  R.  2 
Vent.  363.     Vide  post,  (4  II,  &c.y 

Nor,  by  a  voluntary  settlement  made  during  a  former  marriage.  R.  Ca. 
Ch.  100. 

So,  if  A.  covenants  to  settle  200/.  per  ann.  without  describing  any  lands 
in  particular,  upon  the  children  of  the  first  marriage,  and  afterwards,  upon  a 
second  marriage,  settles  part  of  the  land  which  he  had  at  the  time  of  the 
former  articles,  for  the  jointure  of  his  second  wife,  who  had  no  notice ;  she 
fhall  not  be  bound  by  the  foriner  articles.     R.  2' Ver.  482,  3. 

If  A.  exhibits  a  bill  to  redeem  a  mortgage  against  a  woman,  and  su^ests 
that  her  husband  was  only  the  assignee  of  a  mortgage,  the  woman  may  give, 
in  answer,  a  settlement  for  her  jointure  without  notice  of  the  mortgage,  and 
that  her  husband  pretended  a  title  by  descent,  without  answering  whether 
her  husband  had  any  other  title  than  as  assignee  of  a  mortgage;  though  it 
would  not  be  a  good  plea.     2  Ver.  701. 

But  if  A.  upon  his  marriage  gives  a  bond  to  leave  to  his  wife  500/.  or  a 
third  part  of  his  personal  estate,  and  afterwards  becomes  a  bankrupt;  the 
wife  shall  not  have  the  500/.  if  she  does  not  come  in  as  a  creditor  for  it  in 
proportion  with  other  creditors;  and  in  such  case,  the  interest  of  her  pro- 
portion shall  be  paid  to  the  creditors  during  the  life  of  her  husband.  R.  2 
Ver.  662. 
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[It  A.  dies  indebted,  leaying  a  leasehold  subject  to  mortgages,  with  cov-* 
enant  for  pajment,  and  other  personal  estate,  and  devises  to  his  son  for  life^ 
then  to  the  issue  of  his  body  with  limitations  over,  and  makes  him  executor 
and  residuary  legatee,  and  he  by  marriage  settlement  callings  himself  heir 
and  executor,  and  reciting  the  will,  assigns  this  leasehold  to  trustees  to  per- 
mit him  to  receive  the  profits  for  life,  then  to  his  wife,  then  to  the  issue, 
then  to  those  entitled  under  the  will ;  yet  the  issue  shall  not  have  it  disen- 
cumbered of  their  father's  debts*     1  Ves.  100.] 


(3  Z  4.)  Provision  for  portions. 

If  a  man  makes  a  voluntary  settlement  for  the  portion  of  a  daughter  by 
his  former  wife,  and  then  takes  a  second  wife,  and  settles  the  same  land  for 
her  jointure,  without  notice  of  tUe  portion,  and  by  his  will  devises  other 
lands  to  bis  wife,  which  she  refuses;  the  daughter  shall  have  the  other  lands 
till  her  portion  is  raised.     1  Ver.  219.     Eq.  Abr.  221. 

If  by  marriage  settlement  lands  are  limited  to  the  husband  and  wife  for 
their  lives,  and  afterwards  to  the  first  and  other  sons  in  tail ;.  and  if  the  hus- 
band dies  without  issue  male,  to  A.  for  five  hundred  years  for  daughters^ 
portions;  though  there  be  issue  male,  which  survives  the  father,  and  then 
dies  without  issue,  a  daughter  shall  have  the  portion.     R.  1  Lev.  35. 

If  A.  after  the  death  oi  his  wife  makes  a  settlement  ^forraising  100/.  for 
each  of  his  younger  children,  and  afterwards  marries  again ;  the  children  by 
the  second  wife  shall  have  the  same  portions.     R.  1  Ver.  935. 

[If  a  widow  having  children,  by  articles,  previous  to  her  second  marriage, 
gives  500/.  to  her  intended  husband  during  his  life,  and  if  no  children  of  Sie 
marriage,  then  to  return  to  her  or  her  heirs  ;  and  there  are  children  of  the 
second  marriage,  who  all  die  under  age  in  her  life,  f  *]and-  thenshe  dies  ; 
the  husband  shall  have  the  interest  for  life,  and  then  the  children  of  the  first 
marriage.     3  Atk.  423.] 

If  land  is  charged  with  portions,  the  heir  cannot  give  personal  security 
for  them  in  dischai^e  of  the  land.     1  Ver.  338. 

Nor,  shall  he  be  allowed  to  pay  them  before  the  time  limited  by  the  set- 
tlement, viz.  full  of  age  or  marriage.     Ibid. 

If  a  man  gives  a  portion  to  a  daughter  to  be  paid  at  the  age  of  21  years, 
and  she  marries,  and  dies  before  ;  it  shall  be  paid  to  her  husband  or  her 
executor.     2  Ca.  Ch.  94. 

If  A.  by  marriage  settlement  makes  a  provision  for  daughters  of  1500/.  a- 
piece,  to  be  paid  at  1 8  or  marriage,  and  if  any  of  them  die  before,  the  sur- 
vivor to  take  the  whole  ;  and  afterwards  settles  other  lands  for  the  payment 
thereof,  at  the  age  of  21  or  marriage,  and  that  there  shall  be  no  survivorship ; 
this  controls  the  first  deed.     R.  2  Ch.  R.  8. 

If  a  term  is  limited  after  the  death  of  the  father,  upon  trust  for  raising 
portions  for  his  daughters,  at  the  age  of  1 8  or  marriage ;  the  term  may  be 
sold  for  that  purpose  in  the  life-time  of  the  father.  Sal.  159.  Semb.  2 
Ver.  355.     R.  2  Ver.  459,  460.  656. 

So,  if  the  term,  after  the  life  of  the  father,  be  upon  trust,  that  if  the  father 
die  without  issue  male  by  his  wife,  having  daughters,  and  the  wife  dies 
without  a  son ;  the  term  may  be  sold  in  the  life-time  of  the  father,  for 
the  portions  of  daughters,  when  they  attain  such  an  age  or  marry.  R*  per 
three  J.  2  Jon.  202.  Per  Cowper,  1  Sal.  159.  2  Ver.  657.  Rep.  5  G. 
2.  2.  22. 

[\{  A.  on  marriage  settles  his  estate  to  himself  for  life,  remainder  to  his 
sons  in  tail-male,  remainder  to  trustees  for  1000  years,  to  provide  for  daugh- 
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ters  by  profits,  mortgage,  or  sale,  with  remainders  over,  with  proviso,  tlat 
if  he  prefers  them  in  marriage  with  portions  equivalent,  or  the  remainder- 
man pays  them,  the  term  should  cease  ;  and  the  wife  dies  without  issue  mate 
leaving  three  daughters ;  their  portions  shall  be  raised  in  the  father's  life- 
time, with  interest  from  the  mother's  death,  at  which  time  they  first  vested* 
C.  T.  T.  31.] 

[Where  a  term  for  years  or  other  estate  is  limited  to  trustees  for  raisina 
portions  for  daughters,  payable  at  a  certain  time,  which  is  become  a  vested 
interest,  they  shall  not  stay  to  the  death  of  father  and  mother,  unless 
some  intention  appears  (and  a  very  slight  circumstance  is  sufficient)  to  post- 
pone it.     1  Atk.  549.J 

If  the  term  is  to  raise  portions  for  daughters,  and  the  inheritance  descends 
to  the  lessee,  chancery  will  prevent  the  merger  of  the  term.  2  Ver.  91  •  208. 
Vide  post,  (4  W  24.) 

So,  if  one  has  a  power  to  raise  portions  for  children,  and- by  deed  charges 
them  upon  land,  bat  by  the  eviction  of  part,  the  residue  is  not  sufficient ;  the 
land  may  be  decreed  to  be  sold.     2  Yer.  311. 

Though  he  adds,  that  for  the  raising  them  the  trustees  shall  take  all  the 
rents  and  profits ;  for  that  does  not  restrain  the  general  charge,  tl.  2  Ver. 
311. 

If  there  be  a  term  for  raisii^  portions  for  daughters,  withoat*  saying  at 
what  age  or  time ;  they  shall  be  raised  with  reasonable  maintenance  mm 
the  death  of  the  father.     2  Ver.  460. 

If  the  portion  is  to  be  raised  as  the  fiitber  shall  appoint,  it  shall  be  raised, 
though  the  father  dies  without  appointment.     2  Ver.  665. 

,  But  if  portions  for  daughters  at  such  an  age,  if  the  fether  dies  without  is- 
sue male,  are  to  be  raised  for  his  daughters,  if  not  otherwise  provided  [*y6ri 
and  30/.  per  ann.  in  the  interim  ;  though  the  mother  dies  without  a  son,  the 
term  shall  not  be  decreed  to  be  sold  for  the  daughters'  portions  ;  for  the 
other  contingency,  if  they  are  not  otherwise  provided  for,  cannot  happen 
during  the  life  of  the  father.     R.  1  Sal.  160.     2  Ver.  640.  657. 

So,  the  30/.  per  ann.  shall  not  be  decreed  to  the  daughteror  her  husband; 
for  the  father  shall  not  pay  maintenance  out  of  the  profits  of  a  term  not  to 
commence  till  his  death ;  and  therefore  it  must  be  intended  of  maintenance 
to  be  paid  if  the  father  dies  without  issue  male,  before  the  age  or  marriage 
of  his  daughter.     R.  1  Sal.  160. 

If  A.  gives  portions  to  his  younger  children,  secured  by  a  mortgage  from 
B.,  and  if  the  heir  of  A.  does  not  pay  them,  that  they  shall  be  chained  upon 
his  land  ;  B.  pays  the  portions,  which  are  put  out  upon  another  security, 
approved  of  by  a  itiaster  in  chancery,  with  the  consent  of  the  guardian,  and 
are  afterwards  lost ;  the  land  of  the  heir  shall  not  afterwards  be  chained.  R. 
1  Ver.  337. 

If  land  is  charged  with  500/.  for  A.  and  the  trustee  raises  the  sum  and 
gives  a  judgment  to  A.  for  it,  and  then  dies  insolvent;  the  land  shall  be  dis- 
charged.    Dub.  2  Ver.  85. 

li  a  term  after  the  death  of  husband  and  wife  is  for  the  raising  of  portions 
out  of  the  profits  after  the  commencement  of  the  term,  to  be  paid  at  the  age 
of  21  ;  neither  the  principal  or  the  interest  shall  be  raised  till  the  term 
commences  in  possession.     2  Ver.  761.     1  P.  W.  449. 

[If  by  marriage  settlement  lands  are  limited  to  A.  for  life  without  waste, 
remainder  to  trustees  to  preserve,  &c.  to  wife  for  life,  remainder  to  his 
first  and  other  sons  of  A.,  and,  in  default,  remainder  to  trustees  for  500 
years,  in  trust,  by  rents  or  jjale,  to  raise  2000/.  for  daughter,  to  be  paid  at  2J 
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or  mftrl*iAg6 ;  tiie  dandier  shall  not  have  it  raised  in  the  fittber's  life-time# 
3  Alk.     39.] 

If  a  portion,  is  to  be  paid  bj  the  personal  estate,  and  if  that  is  not  sufficient^ 
by  the  rents  and  profits  of  the  real ;  if  it  is  necessary,  the  real  estate  shall 
«be  sold  to  make  it  good.     H.  2  Ver.  424. 

So,  if  a  term  commences  after  the  death  of  the  husband,  to  raise  portions^ 
if  no  son,  for  daughters,  provided  that  the  daughters  survive  their  father) 
DO  portion  shall  be  raised  if  the  daughter  dies  in  the  life-time  of  her  father^ 
though  she  married  before  her  death.     R.  2.  Ver.  665. 

So,  if  a  portion  is  payable,  and  before  payment  one  child  dies  ;  it  shall  bd 
decreed  to  his  executor  or  administrator.     R.  1  Ver.  276. 

[If  there  is  provision  for  daughters^  portions,  by  a  term  after  the  mofher^s 
death,  to  grow  due  and  payable  at  21  or  marriage,  and  if  any  die  before 
portion  due  and  payable,  to  the  survivors ;  and  there  are  two  daughters 
who  both  attain  21,  and  marry  with  consent,  and  one  dies,  leaving  children, 
before  the  mother,  her  portion  shall  go  to  her  representatives,  and  not  to  her 
sister.     1  Ves.  208.] 

If  a  term  is  upon  trust,  that  if  the  father  dies  without  a  son,  to  raise  pOf^ 
tions  for  daughters  out  of  the  rents  and  profits,  as  soon  as  conveniently  may 
be;  they  may  be  raised  by  sale.     Per  rarker,  P.  W.  417.  420. 

Otherwise,  if  it  was  out  of  the  annual  rents  and  profits,  or  by  leases  (am 
lives  or  years.  Per  Macclesfield,  and  affirmed  in  parliament,  2  P.  W.  1 9. 
Vide  1  P.  W.  419. 

[So,  if  on  marriage  of  A.  and  B.,  A.  settles  his  estate,  and  therein  [^]prd« 
tides  for  raising  portions  for  daughters,  and  the  father  of  B.  settles  his  es" 
tate,  and  therein  is  a  term,  (with  several  remainders  over),  the  trust  of  whictl 
ia  to  raise  10,000/;  for  younger  children,  by  rents,  issues,  and  profits,  ot 
leases  for  three  lives,  or  determinable  upon  three  lives,  reserving  the  old 
rent,  or  by  granting  copyholds  on  fines,  to  be  paid  to  daughters  at  18  or 
marriage,  and  to  the  sons  at  21,  or  as  soon  after  as  it  could  be  raised  out  of 
the  premises  as  aforesaid ;  the  10,000/.  cannot  be  raised  by  sale  or  mortgage4 
Semb.  per  Macclesfield  C.     3  P.  W.  1 .]       • 

But  if  a  younger  child  dies  in  the  life-time  of  the  father,  before  marriage^ 
the  portion  shall  not  be  raised.     1  Ver.  335*     Vide  ante,  (3  P  3.) 

[If  there  is  a  term  of  years  to  raise  daughters'  portions,  payable  at  16,  and 
a  proviso,  that  if  there  is  no  daughter  living  at  the  time  of  the  failure  of  issue 
male,  the  term  shall  attend  the  inheritance ;  and  there  is  one  daughter  who 
attains  16,  marries  without  consent,  and  no  son  by  the  marriage,  and  th« 
daughter  dies  without  issue  in  the  life-time  of  her  father  and  mother,  the 
portion  sinks.     P.  W.  1 34.] 

[If  9000/.  is  settled  by  marriage  articles  in  trust  for  husband  and  wifefot 
life,  and  then  to  the  eldest  son,  subject  to  raise  and  pay  5000/*  to  younger 
children  as  father  should  appoint,  and  for  want  of  appointment  at  21,  and 
trustees  in  the  meantime  at  liberty  to  raise  maintenance  5  mother  dies, 
leaving  two  children,  youngest  dies  at  two,  father  cannot  claim  the  5000/. 
as  his  representative,  it  not  vesting  in  the  children,  and  there  are  no  worda 
of  vesting,  but  raising  and  paying  at  21.     2  Ves.  261.] 

[Ifby  articles  2000/.  part  of  3000/.  vested  in  trustees,  is  to  be  paid  to 
sucli  son  as  shall  attain  21,  when  he  shall  have  attained  23,  and  the  eldest 
attains  21,  and  dies  before  23,  it  is  a  vested  interest  at  31,  and  ihe  time  of 
payment  only  is  postponed.     2  Atk.  185.] 

If  the  land  is  not  sufficient  io  raise  portions  for  all,  ther^  Bhallbeanatoat^ 
ment  in  proportion.     1  Ver#  335.  **«.«-» 
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(t(  A.  by  articles  before  marriage  agrees  to  settle  land  on  B.  for  jointoic, 
then  part  to  raise  portions  for  younger  children,  then  the  whole  in  tail-maie^ 
and  that  B.'s  portion  should  remain  with  trustees  till  settlement  made,  bat 
to  enable  A.  to  settle  B.'s  portion  to  be  applied  to  pay  oflF  incumbrances, 
and  the  rest  to  A.  and  marriage  had,  no  settlement  made  ;  A,  dies,  no  land 
appears,  the  right  to  the  portion  survives  to  the  wife,  and  the  issue  of  the 
roarriago  are  not  entitled.     1  Ves,  376.] 

A  portion  secured  by  settlement,  or  articles  for  a  settlement,  shall  not  be 
raised  as  a  debt  out  of  the  personal  assets.     2  P.  Vf*  437, 

[If  a  husband  promises  his  wife  that  her  daughter  shall  have  her  jewels, 
and  after  her  death  puts  them  in  a  chest,  and  delivers  them  with  an  invento- 
ry and  the  key  to  a  friend,  for  the  daughter's  use ;  this  is  a  sufficient  delive- 
ry to  vest  the  property,  and  shall  n^t  be  altered  by  his  afterwards  taking  out 
some  of  the  jewels,  and  giving  them  to  his  second  wife,     1  Atk.  270.) 

Elfin  settlement  there  is  a  term  to  raise  1000/.  for  daughters'  portions 
with  proviso,  that  if  father  by  deed  or  will  gives  or  leaves  any  sum  of  money 
to  his  daughters,  it  should  be  a  satisfaction  pro  tanto,  unless  he  declare  the 
contrary,  and  he  leaves  them  land ;  this  is  no  satisfaction*     Per  Talbot,  C. 

3  P.  W*  2460 

[i(  h-f  tilarris^^  settlement  a  term  is  created  in  lands  in  trust  to  raise 
•{*]porti6ns  for  daughters,  with  proviso,  that  if  lands  of  an  estate  of  inheri- 
tance descend  from  the  husband  to  his  said  daughters  of  as  great  value  as 
the  portions,  then  the  term  to  cease  for  the  benefit  of  the  next  in  remainder 
or  reversion ;  neitherlands  of  which  the  husband  is  seised  in  fee,  and  devis- 
es to  his  daughters  in  tail,  nor  lands  descending  from  him  to  them  in  tail, 
Bor  reversions  in  tail  expectant  on  the  death  of  others,  are  such  estates  of 
inheritance  as  are  within  the  meaning  of  the  proviso.  Lands  which  ought 
to  go  in  satisfaction  shall  be  valued  at  the  time  of  the  descent,  not  when  the 
portions  become  payable.     2  Atk.  458.] 

[A  limitation  to  a  daughter  after  several  other  limitations,  is  considered 
tis  a  provision ;  the  time  when  it  is  to.  take  place  makes  no  ditference.  3  Atk. 
186.1 

.[If  a  man  has  a  power  by  marriage  settlement  to  raise  a  sum  for  the  por- 
tion and  portions  of  all  and  every  younger  child  and  children,  in  such  man- 
ner, at  such  time,  and  under  such  limitations,  as  he  by  will  shall  direct,  and 
he  by  will,  reciting  ihat  two  of  his  three  younger  children  are  amply  provid- 
ed for,  appoints  the  whole  to  the  third ;  the  power  is  not  pursued,  and  it  is  a 
void  appointment.     C.  T.  T.  72.] 

[But  if  a  father  has  a  power  to  raise  1500/.  for  the  benefit  of  youngpr 
children,  in  such  proportion,  manner,  and  form,  in  all  respects,  as  he  shall 
appoint,  and  he  directs  450/.  to  A.,  1050/.  to  B.,  and  nothing  to  C.  who  has 
a  good  estate  ;  it  is  a  good  appointment.      C.  T.  T.  74.] 

IWhere  a  sum  is  provided  by  marriage  settlement  for  younger  childreii, 
and  one  of  them  becomes  eldest,  he  shall  have  no  part  of  this  sum  ;  but 
where  by  private  act  of  parliament  the  sum  was  to  be  appointed  to  A.,  B., 
and  C.  by  name,  though  A.  then  a  younger  child  afterwards  becomes  eldcsf ; 
he  is  capable  of  an  appointment  in^his  favour.  C.  T.  T.  93.  Qu.  Would 
it  not  be  the  same  if  they  were  named  in  a  settlement  by  deed  ?] 

[If  by  marriage  articles  it  is  agreed,  that  certain  sums  be  paid  to  trustees 
to  permit  the  interest  to  be  taken  by  husband  for  life,  then  by  wife  for  life, 
then  if  there  is  a  son,  and  younger  child  or  children,  -to  pay  the  principal 
sums  to  them;  and  a  father  covenant  that  the  wife's  father  shall  procure 
his  sister  to  settle  certain  freehold  houses  to  the  same  uses,  and  thev  are  so 
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settled ;  and  husband  and  wife  die,  leaving  a  daughter  their  eldest  child, 
and  a  son ;  the  daughter  shall  be  considered  as  a  youiiger  child,  and  have 
the  money,  and  also  the  houses  ;  for  the  articles  and  the  deed  shall  be  con- 
sidered as  one  and  the  same  act,  and  equally  a  provision  for  younger  chiU 
dren.     2  Atk.  456,] 

[If  a  grandmother  A.  having  a  power  creates  a  term  to  commence  after 
her  death  to  raise  300/.  per  ann.  for  B.  for  life,  and  after  both  their  deaths 
to  raise  a  sum  to  be  paid  among  all  the  children  of  C.  except  the  eldest  son, 
as  C.  shall  appoint,  and  for  want,  equally ;  if  C.  has  but  one  child,  besides 
eldest  son,  all  to  such  child  ;  if  only  eldest  son,  all  to  him ;  if  no  eldest  son, 
then  to  the  executors  of  A. :  at  making,  C.  has  only  son  D.  and  daughter 
E.,  afterwards  another  son  F. ;  C.  dies  first  without  appointing,  D.  dies 
under  age,  and  P.  becomes  eldest  son  ;  E.  marries,  A.  dies,  and  then  B.  dies ; 
this  shall  be  construed  as  provision  by  marriage  settlement ;  and  to  avoid 
the  inconveniences  of  the  portions  vesting  either  at  the  execution,  or  the 
death  of  A.  or  the  death  of  C.  orof  B.,  the  court  will  determine  the  capacity 
of  being  a  younger  son  to  continue  till  the  time  of  payment,  and  E*  sbaU 
have  the  whole  sum,     2  Ves,  198.] 

[[(  A,  settles  his  estate,  subject  to  a  proviso,  on  his  sister  and  husband, 
[■•Jand  their  issae  in  stricttail-male,  for  them  to  raise  12,000/.  for  their  chil- 
dren, and  if  they  die  without  appointing  the  proportion,  then  2000/.  to  be 
raised  for  each  younger  son,  and  3000/.  for  each  daughter,  payable  at  21, 
with  interest  from  the  time  of  appointment  or  death  of  the  survivor,  and  they 
die  without  making  appointment,  leaving  four  younger  sons  and  two  daugh- 
ters, 14,000/.  shall  be  raised  for  them,  and  interest  only  from  the  death  of 
the  survivor,  though  two  attained  21  during  her  life.     C»  T.  T.  189.] 

[[If  A.  on  marriage  settles  long  annuities  in  trust  for  himself  for  life,  to  his 
wife  for  life,  to  the  children  in  such  manner  as  he  should  appoint,  and  dies 
without  appointment,  leaving  one  child,  it  is  entitled  to  them  as  an  interest 
vested  ;  the  father  having  only  power  of  disposing  among  his  children,  and 
there  being  but  one,  she  is  entitled  to  the  whole.     1  Atk.  426.1 

[Where  children  have  obtained  a  contingent  advantage  under  a  marriage 
settlement,  the  court  will  not  vary  it  after  marriage  ;  thus,  if  stock  is  trans- 
ferred to  trustees  to  pay  the  dividends  to  the  separate  use  of  the  wife  during 
life,  and  if  she  survived  her  husband  to  transfer  to  her,  or  whom  she  should 
appoint,  and  for  want  of  appointment,  to  her  issue  ;  the  court  will  not  suffer 
any  part  of  the  stock  to  be  sold  and  paid  to  her  during  coverture.   1  Atk.  1 7.J 

[If  A.  by  deed  on  the  marriage  of  his  son  B.  settles  lands  on  the  issue  male 
of  B.,  and  if  none,  then  to  be  sold  and  equally  divided  among  B.'s  daugh- 
ters ;  and  by  deed  B.  directs  his  estate  to  be  sold,  and  the  money  equally 
divided  among  his  six  daughters,  provided  he  should  have  no  son ;  and  after- 
wards, after  the  marriage  of  C,  one  of  the  daughters  with  D.,  he  by  deed, 
reciting  the  last  covenants  that  all  right  either  in  land  or  money,  that  should 
accrue  to  C.  in  hef  life,  or  to  D.  in  her  right,  hv  the  said  recited  deed,  should 
be  vested  in  trustees,  to  put  out  such  share  of  the  money  raised  by  sale 
of  the  manors,  &c.  as  belonged  to  C.  at  interest,  and  the  rents  of  her  share 
of  th^  estate,  and  the  interest  of  the  money  raised  by  sale  thereof  to  pay  to 
D.  for  life,  then  to  C.  for  life,  then  to  pay  the  principal  to  the  issue  of  D. 
by  C.  (except  the  issu^  male  of  D.  by  C.  for  the  time  being  inheritable  m 


andC.  and  the  executor?  &c.  of  snch  survivor ;  and  th^rc  is  one  child  of 
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^iB  marriage  ^ho  survivei  hiB  father,  and  then  attaing  21,  and  dies  in  V\% 
mother's  life-time  ;  the  estate  shall  be  sold  and  divided  eaually  arnon^  the 
enrviving  daughters  of  B„  one  being  dead  unmarried,  ana  the  share  of  C. 
iDelongs  to  her  solely,  and  no  part  of  it  to  her  son  by  D.     3  Atk.  54.] 

[The  court  will  decree  the  provision  made  for  one  child  to  be  as  exten- 
sive as  the  parent  intended,  where  it  does  not  introduce  a  hardship,  or  leave 
^e  other  children  in  distress*     3  Atk.  1 86.] 

[l(  A.  by  marriage  settlement  recites  the  provisions  he  is  entitled  lo  by  his 
father's  settlement,  and  inter  ah  a  share  of  2000/.  after  his  father's  death, 
and  there  is  a  trust  for  the  benefit  of  the  issue  of  the  marriage,  and  a  cove- 
nant that  ^\\  A.'s  share  of  the  2000/.  or  any  other  provision  for  the  portions 
pf  the  father's  younger  children  as  should  come  to  A.  shall  be  within  said 
trust;  and  aften^ard^  the  surplus  profits  of  the  father's  estate  limited  for  the 
tuenefit  of  his  children,  is  in  hi$  life-time  decreed  to  [*]be  distributed  among 
^em  ^  tl^p  surplus  shall  not  be  included  in  the  trust,  nor  would  a  legacy  from 
^e  ^thier  to  A«  be  included.     1  Ves.  57.] 

[If  abend  is  given  for  2000/.  for  children  living  at  the  death  of /atfaer  or 
pother,  and  in  default,  to  the  executors  of  husband,  a  child  born  aAer  the 
iath^f's  death  shall  have  a  share.     1  Ves.  85.] 

[If  a  decree  has  settled  a  wife's  portion  to  be  laid  out  in  land  for  husband 
for  life,  wife  for  life,  and  then  to  the  issue ;  the  court  will  not  afterwards,  on 
pLsu^estion  that  there  is  no  probability  of  issue,  and  that  the  hushand  is  in 
greaf  ^'Q^^^^?  gr^i^t  part  to  p^y  his  debts,  and  the  rest  to  wife's  separate  use. 
%  Ves.  113.]  ' 

[If  20,000/.  is  provided  for  younger  children  as  father  shall  appoint,  and 
tiiere  ar^  three  daughters  and  a  son,  and  father  makes  another  settlement  re- 
fbiting  this  provision,  and  his  intent  that  the  daughters  should  have  the  whole, 
and  settles  on  the  son  in  satisfaction  of  his  provision,  on  condition  he  re- 
leases, but  makes  no  direct  appointment  of  his  son's  share  to  the  daughters^ 
and  afterwards  by  will  gives  his  daughters  so  much  as  (with  what  is  provided 
by  his  marriage  settlement)  makes  their  fortunes  10,000/. ;  they  shall  hare 
only  10,000/.  and  not  a  share  of  the  brother's  5000/.  likewise.  2  Ves.  121. 3 

[If  by  settlement  after  marriage  (but  for  valuable  consideration)  there  is  a 
trust  to  raise  portions  for  daughters  on  failure  of  issue-male,  on  whom  the 
estate  was  settled  in  tail,  they  shall  be  raised  ;  though  the  portion  or  consi- 
deration was  not  paid,  though  the  term  was  in  remainder  after  estates-tail^ 
and  though  a  daughter  has  given  a  general  release,  the  settlement  not  being 
)cnown.     2  Ves.  304,] 

[If  estate  is  settled  to  husband  and  wife  for  life,  then  to  trustees  for  a 
term,  in  case  of  no  issue-male,  or  they  die  before  21,  to  raise  portions  for 
daughters  ;  proviso,  if  they  have  son  who  shall  have  issue-male,  or  attain 
21,  then  the  term  to  cease ;  and  they  have  a  son  who  attains  21,  and  dies 
without  issue  male  in  the  father's  life  ;  the  portions  shall  not  he  raised.  2 
Ves.  331.] 

[If  a  father  voluntarily  settles  4000/,  a-picce  on  bis  five  daughters,  and  by 
the  same  cjeed  binds  himself  in  25,000/.  to  secure  the  surplus  of  his  estate 
Ubove  20,000/.  to  his  daughters ;  Uiis  shall  be  looked  on  as  a  bond  to  tho 
daughters,  ^ood  against  voluntary  claimants,  but  not  against  creditors  for 
yaluable  consideration.     I  Atk.  625.] 

[Tenant  for  life  shall  not  accoqnt  for  rents  and  profits  towards  raising  por- 
^ons,  but  pnly  keep  down  the  interest ;  the  poitions  shall  be  raised  on  the 
firhole  estate.     2  Atk.  458.]  'Tfw,  h^ 
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(3  Z  5.)  Restraint  of  marriage. — ^When  the  husband  shall  make 

a  settlement  for  the  portion. 

If  a  marriage  be  contrary  to  the  consent  of  parents,  and  the  husband  sues 
fbr  the  portion  ;  the  court  will  not  decree  it,  unless  the  husband  makes  a 
suitable  settlement*     2  Sho.  282. 

[If  husband  and  wife  sue  for  a  legacy  given  to  the  wife,  the  court  will  not 
compel  the  payment,  unless  the  husband  makes  a  settlement  on  the  wife* 
3  P,  W.  202,] 

Or,  if  without  the  privity  of  the  trustees  for  the  wife,  the  portion  shall  be 
vested  in  trust  for  the  wife,  and  not  decreed  to  the  husband,  till  he  makes'  a 
suitable  settlement.     R.  Ch.  R.  146. 

If  the  wife  has  a  real  estate  by  descent  from  her  brother,  which  was  vest- 
ed in  trustees  in  trust  for  her ;  and  the  husband  sues  in  chancery  for  [*]an 
execution  of  the  trust,  or  for  other  favor  \  the  court  will  oblige  the  husband 
to  do  what  is  reasonable.     1  Ver.  40. 

[If,  on  marriage,  application  is  made  to  the  court  to  take  care  of  wife's 
portion,  and  husband  offers  before  the  master  to  settle  an  estate  in  strict 
settlement,  but  before  it  is  done,  they  having  no  children,  petition  to  have 
it  paid  to  husband,  the  court  will  not  order  it  \  for  nobody  can  consent  for 
the  children  that  may  be.     2  Ves.  671.] 

[If  money  is  left  by  a  father  to  trustees  for  the  benefit  of  his  children,  to 
be  equally  divided  between  them ;  and  one  of  them  a  daughter,  marrieSi 
being  under  age,  and  without  settlement ;  and  her  husband,  whilst  she  is 
under  age,  and  before  the  trustees  have  done  any  act  to  settle  or  divide 
father's  estate,  assigns  all  the  share  he  is  entitled  to  in  right  of  his  wife  to  a 
creditor;  the  court  will  not  allow  such  creditor  to  receive  the  whole  for- 
tune, without  making  some  provision  for  the  wife.     2  Atk.  417.] 

[If  a  father  gives  bond  to  his  daughter,  payable  at  marriage,  and  deposits 
it  in  a  third  person's  hands,  she  marries  without  consent,  the  bond  is  deliv- 
ered to  husband,  and  he  sues  on  it ;  on  a  bill  brought  by  the  father,  and 
bringing  the  money  into  court,  the  court  will  order  it  to  be  settled  on  the 
wife  and  her  children,  and  grant  injunction.      Bunb.  86.] 

[If  a  man  devises  1000/.  to  his  daughter  payable  at  21  or  marriage,  an<l 
she  marries,  and  the  husband  and  wife  join  in  a  suit  in  the  spiritual  ooort 
against  the  trustees  and  executors  for  the  legacy,  and  the  executors  bring 
bill  to  compel  the  husband  to  settle  the  legacy  on  th^  wife,  the  court  will 
interfere,  though  the  husband  does  not  crave  the  assistance  of  the  court,  9n4 
is  suing  in  a  proper  court  for  the  recovery  of  it.     Str.  238.     Str.  503*3 

^Though  the  wife  of  age,  appears,  and  is  desirous  that  her  whole  fortune 
may  be  paid  to  her  husband,  yet  the  court  will  order  settlement  of  part.  2 
Ves.  519.     3  Ves.  jun.  89.] 

[Where  th^r^  is  a  slender  provision  made  for  a  wife,  on  an  accession  of 
fortune  to  the  wife  (if  considerable,  otherwise  not),  the  court  will  oblige  the 
husband  to  make  furthqr  provision.     3  Atk.  720.^ 

(3  Z  6.)  When  not. 

f  But  upon  a  bill  by  a  father  against  an  husband,  who  married  his  daughter 
without  consent,  to  make  a  settlement  of  the  land  of  the  wife,  the  court  will 
not  compel  him  ;  for  the  father  has  no  equity  to  demand  it*  R*  upon  a 
demurrer  to  such  bill,  1  Ver.  39. 

30|  if  a  portion  i^  given  to  a  daughter,  and  if  «he  n^arries  without  the  con- 

[*72n 


604  CHANCERY. 

sent  of  A,  to  another  ;  if  the  danghter  will  not  marry,  and  gives  security  to 
indemnify  the  executor  against  the  other  person,  she  shall  have  the  portion 
for  the  purchasing  of  an  annuity.     R.  Ch«  R.  62. 

So,  if  the  husband  and  wife  demand  a  conveyance  of  lands  settled  in  trust 
for  the  wife  ;  the  trustee  ought  to  execute  his  trust,  without  requiring  a  set- 
tlement by  the  husband.     R.  2  Ver.  626. 

So,  if  the  husband  prays  that  the  portion  may  be  raised  ;  the  court,  upon 
circumstances,  will  allow  part  to  the  husband,  without  a  settlement.  2 
Ver.  762. 

[If  money  is  chaiged  in  trust  for  provision  for  a  daughter,  and  she  marries 
without  consent,  yet  if  she  appear  and  desires  the  whole  may  be  paid  to  her 
husband  without  any  provision,  the  court  will  direct  it,  though  [•Jthe  hus- 
band is  insolvent ;  for  she  may  dispose  of  personal  estate  as  she  might  of 
real  by  a  fine.     2  Atk.  67.     Contra  supra,  (3  Z  5.)]* 

[If  husband  has  made  a  settlement  on  his  wife  on  marriage,  and  afterwards 
money  comes  to  her  by  devise,  the  court  will  not  require  the  husband  (if  a 
man  of  credit)  to  make  a  further  settlement  at  the  prayer  of  the  executor. 
3P.  W.  11.] 

[Or,  if  the  husband  is  a  freeman  of  London,  and  in  a  thriving  way.  Ibid.'} 

(3  Z  7.)  When  the  wife  shall  lose  her  portion. 

If  a  man  devises  that  his  daughter  shall  have  2000/.  portion,  but  if  she 
marries  before  the  age  of  16,  or  without  the  consent  of  A.  and  6.,  she  shall 
have  only  1 000/.  If  she  marries  with  the  consent,  &:c.  before  1 6,  she  shall 
have  but  J  000/.  K.  2  Vent.  365.  R.  2  Ver.  223.  cont.  that  she  shall 
have  the  2000/. 

If  the  father  by  his  will  devises  2000/.  to  his  daughter,  and  afterwards  re* 
vokes  tlie  legacy  if  she  marries  B.,  and  the  daughter  marries  B«,  the  legacy 
is  lost.     R.  1  Ver.  20. 

But  if  the  daughter  has  a  portion  by  a  settlement,  the  ^father  cannot 
annex  a  condition  to  it,  that  she  shall  not  marry  without  consent.  2  Ver« 
452. 

If  A.  gives  his  daughter  200/.  provided  she  continues  with  his  executor  till 
21  ;  but  if  she  shall  betaken  from  the  executor  by  her  mother,  who  was 
a  papist,  or  marries  against  the  consent  of  the  executor,  then  only  10/.  The 
daughter  being  placed  by  the  executor  with  B.  a  clergyman,  with  his 
leave  visits  her  mother,  and  there  marries  a  papist,  without  the  privity  of 
p.  or  of  the  executor,  who  upon  notice  dissents  ;  the  daughter  shall  have 
only  10/.  for  the  qualification  annexed  to  the  devise  was  in  nature  of  a 
condition  precedent ;.  and  the  clandestine  marriage,  which  the  executor 
inimediately  disapproved,  was  against  his  consent.  Cont.  per  Master  of  the 
Rolls ;  but  per  Cowper,  ace.  2  Ver.  573. 

[If  a  man  by  settlement  after  marriage  creates  a  term  in  trust,  to  ratse 
^000/.  a-piece  for  his  daughters,  provided  they  marry  with  their  mother's 
consent,  and  a  yearly  sum  to  be  paid  them  till  they  marry,  and  if  either  of 
them  die  before  marriage  with  such  consent,  her  portion  to  cease,  and  the 
premises  to  be  exonerated  qf  it,  or,  if  raised,  to  be  paid  to  whom  the  prem- 
ises should  belong,  and  by  will  creates  another  trust  term  to  raise  20Q0/. 
a-picce  more  for  each  of  his  daughters,  subject  to  the  same  conditions,  and 
by  codicil  creates  another  trust  term  for  the  better  raising  them  ;  if  the 
daughters  mirry  without  the  mother's  consent  (even  after  they  arc  of  full 
age),  they  shall  not  have  either  of  the  sumi.     Per  Hardwicke,  C.  Lee,  C.  J* 
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andWilks,  C.  J.  rcTersing  a  decree  of  Jekjll,  M.  R.  C.  T.  T.  212. 
(Com.  726.)  Willcs,  83.  S.  C] 

[If  in  marriage  settlement  tt  is  provided,  that  if  any  younger  child  marries 
without  father's  consent  in  his  life,  or  after  his  death  without  mother's  con- 
sent, such  child  shall  forfeit  the  intended  fortune,  to  be  distributed  among 
the  rest  at  21  or  marriage,  with  consent,  with  further  proviso,  that  if  any 
such  child  marry  without  consent,  or  die  before  21,  or  marriage  with  con* 
sent,  the  portion  to  be  divided  among  the  survivors  at  21  or  marriage,  with 
consent,  and  A.  one  of  the  daughters  marries  without  consent,  she  forfeits  the 
whole  interest  under  the  settlement,  whether  certain  or  contingent,  and 
therefore,  if  another  of  them  dies,  [*3she  is  not  entitled  to  her  distributive 
share  of  her  portion.     2  Atk*  584.] 

[If  legacies  are  left  payable  at  21  or  marriage,  which  shall  first  happen, 
provided  they  marry  with  consent,  otherwise  to  sink  into  testator's  per- 
sonal estate;  the  legacies  vest  at  21,  and  marrying  without  consent  after- 
wards is  of  no  consequence.     2  Atk.  587.^ 

When  a  condition,  that  a  person  shall  not  marry  without  consent,  is  m 
ttrrorem.     Vide  ante,  (2  Q  6.) 

* 

(3  Z  8.)  When  marriage  brokage  shall  be  avoided. 

A  bond  given  for  the  procurement  of  a  marriage  between  A.  and  B.  shall 
not  be  allowed.  Decreed  cont.  if  it  be  without  fraud ;  but  the  decree  was 
reversed  in  parliament.     R.  3  Lev.  41 1.     Vide  1  Ver.  412.    . 

So,  if  upon  the  marriage  of  a  son,  the  portion  is  paid  to  his  mother ;  the 
son  shall  be  aided  in  equity.     1  Ver.  451. 

If  a  woman  borrows  money  of  her  brother,  for  the  augmentation  of  her 
portion,  and  gives  a  bond  for  it ;  the  bond  or  other  security  shall  be  avoid- 
ed in  equity  as  fraudulent.     1  Ver.  475.     Vide  post,  (4  D  3.) 

Though  the  husband  dies  without  issue,  it  shall  be  void  against  the  wife 
herself  or  her  executor.     R.  1  Ver.  475. 

If  a  mother,  upon  the  marriage  of  her  son,  agrees  to  relinquish  her  join- 
ture, for  which  the  son  privately  agrees  to  make  a  lease  to  the  mother  of 
another  estate ;  this  clandestine  agreement  shall  be  disallowed  in  equitv.  R. 
2  Ver.  466.  500. 

[if  a  man  on  his  son's  marriage  settles  part  of  his  lands  on  the  son  inpos* 
session,  and  other  part  on  himself  for  life,  remainder  to  the  son,  with  pow- 
er reserved  to  the  father  to  make  a  jointure  of  200/.  on  payment  of  1000/. 
to  the  son  ;  and  on  the  father's  subsequent  marriage,  the  son  (witiiout  privi* 
ty  of  his  wife  or  her  relations),  releases  th^  1000/.  and  the  father  (without 
the  privity  of  his  second  wife  or  her  relations),  gives  a  bond  for  it ;  equity 
will  not  set  the  bond  aside.     3  P.  W.  66.] 

So,  a  gratuity  given  for  the  procurement  of  a  marriage,  shall  be  refunded. 
2  Ver.  392. 

So,  a  lease  made  by  A.  for  procuring  a  marriage  between  him  and  B.  shall 
be  avoided  after  his  death,  by  him  in  remainder.  R.  in  pari.  2  Ver.  446. 
Pr.  Ch.  166. 

So,  if  a  daughter  has  a  portion  by  a  remote  relation,  and  the  father  takes 
a  bond,  before  he  will  give  his  consent  to  her  marriage,  that  the  husband 
shall  repay  part,  if  his  wife  should  die  without  issue  ;  for  where  the  portion 
does  not  come  from  the  father,  he  shall  not  lay  any  such  restraint  upon  it.^ 
R.  2  Ver.  588, 

So,  if  upon  a  marriage,  the  husband  gives  a  bond,  that  he  will  release  to 
the  father  all  demands,  within  two  years  after  the  marriage.     R.  2  Ver.  652. 
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[If  previoua  to  marriage  of  A.  and  B.  thea  20  years  old,  articles  are  ea-^ 
tered  into,  first  to  secure  1 00/.  per  ann.  to  C.  (B*'s  servant^  oat  of  B/s  es- 
tate, then  the  estate  settled  to  the  use  of  B.  and  her  issue^  (but  these  other 
provisions  revokable  by  her  after  marriage,)  and  about  the  same  time  A. 
gives  C.  a  bond  for  tOOO/.  which  is  afterwards  given  up  to  be  cancelled, 
and  a  recovery  is  suffered  to  the  uses  of  the  articles,  and  a  new  grant  three 
years  afler  is  made  of  the  annuity,  which  is  paid  [*]by  A*  for  some  time  at 
ter  B.'s  death,  who  afterwards  brings  bill  to  be  reheved  against  it  as  given 
for  marriage  brocage,  and  C.  insists  it  was  for  her  service  and  attenduce; 
the  court  will  direct  issues  to  try  whether  the  bond  was  given  in  consideni* 
tion  of  the  marriage,  or  for  what  other ;  whether  it  was  made  payable  on 
tlte  marriage,  or  when,  and  whether  the  annuity  was  granted  in  considera- 
tion  of  the  bond,  or  procuring  the  marriage,  or  what  other  consideration, 
and  if  >3ny  other  consideration,  or  time,  to  be  indorsed ;  if  the  bond  was 
given  for  the  marriage,  and  delivered  up  when  the  annuity  confirmed,  it 
will  be  marriage  brocage ;  if  the  annuity  free  from  corrupt  management, 
and  the  bond  only  given  because  B*  not  then  of  age,  otherwise.  1  Ves.  503.  j 

(3  Z  9.)  What  shall  be  done  if  the  marriage  is  void  or  disap- 
pointed. 

If  a  copyhold  is  surrendered  to  B.  and  C,  who  intend  to  be  husband  and 
wife,  for  their  lives,  and  he  dies  before  the  marriage,  and  she  enjoys  it  for 
thirty  years ;  she  shall  be  decreed  to  surrender  and  to  account  for  the  pro- 
fits.    1  Ver.  4^2. 

SIfA.  anoldman,  in  contemplation  of  a  marriage  to  his  own  prejadice» 
to  the  benefit  of  B.  to  whom  he  is  indebted  1050/.  by  lease  and  release 
grants  to  trustees  to  the  use  of  B.  for  life,  then  to  trustees  to  preserve  con« 
tingent  remainders,  then  as  to  such  lands,  &c.  as  B.  shall  think  proper,  to 
trustees  for  the  life  of  such  person  as  B.  shall  appoint  in  trust  for  such  per- 
son, and  for  want  of  appointment  to  C.  for  500  years,  to  raise  portions  for 
B.^s  younger  children,  and  then  to  the  use  of  the  heii-s  of  the  body  of  B., 
and  for  want  thereof,  to  such  person,  &,c.  as  B.  should  appoint,  with  power 
to  charge  it  with  1000/.,  and  that  B.may  revoke  appointment,  and  make  new, 
and  for  want  of  appointment,  to  B.  and  her  heirs  ;  and  B*  afterwards  appoiofs 
the  lands,  &c.  and  the  reversions  expectant  on  her  death,  if  she  dies  before 
her  marriage  with  A.,  to  A.  and  his  heirs,  he  paying  700/.  to,  &c.  and  after- 
wards makes  a  new  appointment  of  the  premises  after  her  death  to  A.  for 
life,  then  to  the  heirs  of  their  bodies,  then  to  D.,  &c. ;  A.  dies,  B.  levies  a 
fine  to  herself  and  heirs,  many  years  after  bill  is  filed  by  heir  at  law,  B«  pleads 
purchase,  over-ruled,  then  suffers  recovery  ;  the  heir  at  law  is  barred  of  le- 
gal right,  nor  is  there  ground  to  give  relief  in  equity,  on  fraud,  intended 
marriage  not  taking  effect  or  mistake  ;  but  if  heir  at  law  will  try  it  at  law, 
the  court  will  remove  the  500  years  term.     2  Atk.  1 95.] 

[If  a  person  who  has  made  addresses  for  some  time,  and  has  reasonable 
oipectation  of  success,  makes  presents,  and  the  lady  deceives  him  after-' 
wards,  the  presents  or  value  shall  be  returned ;  but  if  they  are  made  by  a 
person  to  introduce  himself,  he  is  to  be  looked  on  as  an  adventurer^  espe- 
f  iaily  if  their  fortunes  are  disproportionate,  and  the  presents  or  value  shall 
not  be  returned.     3  Atk.  409.] 

(3  Z  10.)  Or,  the  portion  is  not  aD  paid. 

If  by  marriage  articles,  in  consideration  of  3000/.  portion,  A.  is  bound  to 
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settle  300^  per  ann.  and  afterwards  it  appears  that  1000/*  of  the  portion 
was  upon  a  prior  marriage  agreed  to  be  applied  otherwise ;  the  husband 
ahali  be  decreed  to  answer  this  1000/.  being  bound  by  the  covenant  of  thd 
wifc  dum  sola*     R.  2  Yen  448. 

[If  A.  by  will  makes  bis  son  B*  tenant  for  life  without  waste,  with  power 
to  make  jointure  not  exceeding  lOO/,  per  ann,  for  every    1000/.  portion 

t^] received,  with  further  power  to  settle  money  on  younger  children,  and 
\.  marries  C.  who  has  1 0,000/,,  2000/.  whereof  is  settled  to  continue  at  in- 
terest  to  increase  the  portions  of  younger  children  as  B.  and  C*  shall  appoint, 
or  in  default,  equally,  if  any :  if  none,  to  the  survivor  of  B.  and  C«  in  the 
meantime,  the  interest  to  B.  for  life  \  this  shall  be  considered  as  a  portion  of 
10,000/.  received  by  B.,  and  he  may  settle  accordingly.     2  Yes.  499.] 

(3  Z  11.)  When  a  marriage  settlement  shall  pursue  the  articlea 

strictly. 

[If  articles  are  entered  into  before  marriage,  and  settlement  after  marriage 
differs  from  them,  the  court  will  set  up  the  articles  against  the  settlement. 
C.  T.  T.  20.] 

QBut  if  both  articles  and  settlement  are  previous  to  the  marriage,  the  set- 
tlement shall  control  the  articles.     Ibid.] 

[Except  the  settlement  is  expressly  said  to  be  in  pursuance  and  perform-, 
ance  of  the  articles.     Ibid."] 

If  marriage  articles  are  executed,  the  settlement  ought  to  be  made  strictly 
pursuant  to  the  articles;  and  equity  will  decree  accordingly. 

And  therefore,  if  the  articles  are,  that  the  settlement  shall  be  to  the  hus- 
band and  wife,  for  life,  remainder  to  the  heirs  of  their  bodies  ;  the  court  will 
decree  an  estate-tail  to  the  son.     Eq.  Ca*  130.  165. 

And  if  the  husband,  without  the  consent  of  the  trustees  or  of  the  son,  then 
being  of  full  age,  devises  the  estate  to  the  eldest  son  for  life,  remainder  to  hig 
first  and  other  sons  in  tail  male,  the  devise  not  being  pursuant  to  the  articlea 
shall  be  avoided.     R.  Eq.  Ca.  130. 

So,  if  a  bill  is  brought  for  execution  of  the  articles,  the  court  will  direct  a 
strict  settlement.     Eq.  Ca.  1 31.     R.  F.  g.  38. 

As,  if  the  articles  are  for  a  settlement,  within  two  years,  to  the  use  of  B. 
for  life,  remainder  to  the  heirs  of  his  body,  and  if  not  made,  to  stand  seised  to 
the  same  uses ;  tlie  court  will  direct  a  strict  settlement.     R.  1  P.  W.  622. 

[If  by  articles  previous  to  marriage  of  A.  with  B.,  A.  covenants  with  B.^i 
father  to  settle  lands  to  A.  for  life,  B.  for  hfe,  anH  then  to  the  issue  of  this 
match,  in  such  sort,  manner,  and  form,  and  subject  to  such  charges  for 
younger  childfen  as  A.  shall  appoint :  and  it  is  agreed  that  all  further  cove- 
nants for  assuring  the  premises  to  the  said  uses,  or  others  to  be  agreed  on  by 
all  the  parties,  shall  be  contained  in  the  settlement;  if  there  is  a  daughter, 
an  only  child  of  the  marriage,  she  shall  have  all  the  land  as  tenant  m  tail,  and 
the  son  of  a  second  marriage  shall  convey  to  her.     3  Atk.  371.] 

(3  Z  12.)  When  it  shall  pursue  the  intent  of  the  articles. 

But  where  by  articles  it  is  agreed,  that  the  settlement  shall  be  to  the  hus- 
band and  wife  for  life,  remainder  to  their  issues  of  their  bodies ;  if  the  father 
afterwards,  with  the  consent  of  the  trustees,  make  a  settlement  upon  hw  son. 
for  life,  and  to  his  wife  for  life,  remainder  to  preserve  contingent  estates,  re- 
mainder to  the  first  and  other  children  of  that  marriage  in  tail ;  the  court  will 
not  avoid  it.     R.  Eq.  Ca.  1*0.  132. 

So,  if  the  father  makes  a  sctUement  upon  the  son  for  life,  with  power  to 
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make  a  jointure  upon  another  wife,  of  600/.  per  ann.  remainder  ut  [*]stipra  ,- 
the  son  cannot  make  a  larger  jointure,  though  he  bad  an  estate-tail  by  the 

^ticles.     Eq*  Ca«  131. 

So,  if  the  father  makes  a  settlement  pursuant  to  articles,  though  it  varies 
from  a  strict  settlement,  and  gives  an  estate  in  tail  general  to  the  wife,  upon 
default  of  issue  male;  the  court  will  not  avoid  it.     Ibid. 

[If  part  of  an  estate  is  limited  to  husband  for  life,  remainder  fa  wife  for 
Kfe,  and  after  death  of  survivor,  to  heirs  of  the  body  of  wife,  by  husband,^and 
other  part  to  husband  for  life,  remainder  to  heirs  of  his  body,  remainder  to 
wife  ;  the  whole  shall  not  be  decreed  in  strict  settlement,  for  it  appears  that 
part  was  intended  to  be  left  in  the  power  of  the  father^  other  part  n«>t  in  his 
power  alone.     3  Ves»  358.J 

(4  A)  MORTGAGE. 
(4  A  1.)  The  nature  of  if. 

A  mortgage  is  but  a  pledge,  or  security  for  money,  in  its  nature.  Co.  Lit. 
205.     Ca.  Ch.  285.     Eq.  Abr.  311. 

And  shall  be  taken  as  part  of  the  personal  estate.     Ca.  Ch.  285. 

A  mortgage  is  redeemable  in  its  nature  ;  and  therefore,  a  covenant  that  it 
shall  not  be  redeemed,  is  void.     2  Vent.  364,  5.     2  Ca.  Ch.  61. 

And  till  redemption,  the  estate  is  in  the  mortgagee  by  law  and  equity. 
Ibid,  97. 

So,  a  covenant  that  it  shall  not  be  redeemed  after  the  death  of  the  mort- 
gagor, &c.  is  void,  and  it  shall  be  always  redeemable.     Ibid.  61. 

So,  if  the  agreement  be,  that  A.  or  his  heirs  male  may  redeem ;  the  heir 
general  or  assignee  may  redeem.     R.  2  Ca.  C1i.  14(J.     1  Ver.  33.  190. 

But  by  the  st.  4  &  5  W.  &  M.  16.  if  any  mortgage  land  for  a  valuable 
consideration,  and  give  not  notice  in  writing  under  hand,  before  executing  it, 
of  a  fortncr  mortgage  on  all  or  part  of  the  same  land,  such  second  mor^»- 
gee  shall  hold  as  an  absolute  purchaser,  freed  from  equity  of  redemption  in 
respect  to  the  mortgagor,  his  heirs,  executors,  administrators,  or  assigns. 

So,  if  he  gave  not  such  notice  of  a  former  judgment,  statute,  or  recogni- 
zance,, given  for  security  of  money  or  like  valuable  consideration,  unless  an 
notice  thereof,  under  hand  and  seal  of  mortgagee,  attested  by  two  witnesses, 
the  mortgagor  discharge  such  former  incumbrance  in  six  months  after. 

(4  A  2.)  What  shall  be  said  to  be  a  mortgage. 

If  a  man  upon  marriage  agrees  to  make  a  settlement  for  a  jointure,  and  ta 
the  intent  that  the  land  be  discharged  of  900/.  after  the  death  of  the  jointress 
to  A.  and  his  heirs,  upon  trust  for  the  husband  and  his  heirs,  V  he  pays  the 
900/.  within  three  years,  but  if  he  does  not  pay  it,  or  dies,  in  trust  for  ilie  wife 
and  her  heirs  for  discharge  of  the  debt  and  her  greater  advancement ;  this  is 
a  mortgage,  for  artificial  words  do  not  alter  the  nature  of  it.  R.  2  Ca.  Ch.  34. 

So,  if  a  man  makes  a  mortgage,  and  by  the  same  deed  covenants  that  H 
shall  not  be  redeemed,  but  during  his  life  ;  yet  it  is  a  mortgage,  and  shall  be 
always  redeemable,  as  well  after  his  death  as  before.     2  Ca.  Ch.  61 . 

[*]So,  if  the  condition  is,  that  he  or  the  heirs  male  of  his  body  may  re- 
deem.    R.  1  Ver.  33.  190.     2  Ca,  Ch.  148. 

[So,  if  upon  a  bill  for  foreclosure  against  the  mortgagor  and  his  creditors, 
one  creditor  redeems  by  the  consent  of  the  others,  and  the  mortgage  is  as- 
signed to  him,  whereupon  he  agrees,  that  if  jhe  creditors  pay  hint  his  debt 
before  such  a  day,  they  may  redeem  ;  this  gi\es  them  a  new  equity  of  re- 
demption, and  they  may  redeem  20  years  afterwards.     R.  1  Ver.  13«.l 
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If  a  man  makes  a  conditional  surrender  of  a  copyhold,  to  be  void  on  pay- 
menl  of  200/.  at  such  a  day,  and  if  be  does  not  pay  it,  that  on  payment  of 
such  other  sum  the  mortgagee  shall  be  a  purchaser ;  the  surrenderer  dies  be- 
fore the  day  of  payment,  and  the  200/.  not  being  paid,  the  surrenderee  pays 
the  other  sum  to  his  administrator :  it  continues  a  mortgage,  and  the  surrea'> 
derer  or  his  heir  shall  redeem  on  payment  of  the  whole  principal  and  in- 
terest.     1  Ver.  488. 

If  A«  for  3000/.  grants  60/.  per  ann.  for  seven  years,  it  shall  be  redeemed 
on  payment  of  the  principal  and  arrears.     Dub.  2  Ver.  288. 

[If  A.  entitled  to  an  annuity,  on  personal  security,  of  300/.  being  a  prison- 
er, by  indenture  sells  to  B.  150/.  per  ann.,  part  of  said  annuity,  for  \060l^ 
with  proviso,  that  if  A.  desires  at  any  time  to  purchase  back  said  150/.,  on 
six  months'  notice,  B.  on  payment  of  said  ]  050/.  (all  arrears  of  annuity 
being  paid,)  shall  re-assign,  and  there  is  an  indorsement,  that  if  A.  should 
re-purchase  or  redeem,  he  shall  pay  75/.'  more  ;  this  is  only  a  loap  of  mp- 
nej.     3Atk.  278.] 

If  a  conveyance  be  of  200/.  per  ann.  for250/t  to  the  father,  who  after- 
wards exhibits  a  bill  for  foreclosure,  but  does  not  proceed  further ;  it  shall 
be  taken  for  a  nu)rtgag€^  though  there  were  long  leases  and  no  redemption 
for  27  years.     R.  1  Ch,  R.  222. 

If  a  conveyance  be  absolute,  but  the  vendee  agrees  by  writing  under 
hand  and  seal  to  accept  his  money  within  a  year,  it  shall  be  redeemable^ 
R.  2  Ver.  84, 

{  So  an  absolute  deed  with  a  subsequent  defeasance  unrecorded,  is  a 
mortgage*     Dey  v.  Dunham,  2  Johns.  Ch.  Rep.  189.  } 

(4  A  3.)  What  not. 

But  an  absolute  conveyance  shall  not  be  deemed  a  mortgage,  though  it 
be  made  for  an  under  value,  if  it  does  not  appear  to  be  so  intended  at  the 
time  of  the  making,  by  condition  in  the  same,  or  by  other  writing,  &c.  D. 
Ca.  Ch.  2. 

[Nor,  because  there  is  an  incongruous  covenant  in  the  deed  ;  as,  that  the 
vendor  should  not  do  so  and  so  with  the  estate,  especially  if  there  has  been 
loiig  acquiescence  in  the  grantee's  possession.     C.  T.  Ti  61.] 

Though  the  purchaser  afterwards  declare,  that  he  will  talge  his  money 
given  for  the  consideration  of  the  conveyance,  at  any  time,  with  damages 
for  it,  or  the  like  words  ;  for  if  it  be  not  a  mortgage  inprincipio^  it  shall  not 
be  made  so  by  parol  agreement  afterwards.     Ca.  Ch.  2.     R.  1  Ver.  268. 

So,  it  shall  not  be  deemed  a  mortgage,  if  there  be  not  a  mutual  remedy, 
for  the  mortgagor  to  have  a  redemption,  and  for  the  mortgagee  to  enforce 
the  payment  of  his  money.     D.  Ca.  Ch.  2.     Vide  I  Ver.  395. 

As,  if  a  man,  in  consideration  of  1000/.  paid  to  him  by  another,  who  had 
married  his  cousin,  conveys  laud  to  him  and  his  heirs,  with  a  proviso,  that 
if  he  pays  the  principal  and  interest  during  his  life,  the  other  shall  re-con^ 
vey,  and  if  he  does  not  pay,  that  his  heirs  shall  not  redeem :  it  is  [*]not  a 
mortgage  ;  for  it  was  intended  as  a  settlement,  and  the  mortg^ee  could  not 
foreclose  during  the  mortgagor's  life.     R.  2  Vent.  365.     2  Ca.  Ch.  60.     1 

Ver.  8.  215.  232. 

So,  iV  a  mortgage  be  for  500/.,  and  mortgagor  covenants  to  pay  700/.  to 
his  wife  after  his  death,  and  afterwards  devises  the  lands  to  his  wife,  if  the 
700/:  is  not  paid  at  the  time,  she  paying  the  mortgage  ;  if  the  700/.  is  not 
paid,  the  land  shall  not  be  afterwards  redeemable  on  payment  of  the  700/. 
and  500/.  with  interest.     Semb.  per  Hale,  Hard.  5 II •  r»70Qi    ' 
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If  A.  devise  lands  to  B.,  tipon  condition  that  be  pay  500/.  to  his  daughter 
within  six  months  after  ;  otherwise  to  the  daugliter  and  her  heirs  ;  it  shall 
not  be  construed  a  mortgage  ;  but  the  daughter  shall  take  by  the  hnutaUon, 

if  the  500/.  be  not  paid.     R.  1  Ver.  402.  430.  ,  ^    .   ^  .  ,., ,     . 

let  where  a  settlement  is  made  on  daughters  and  tlieir  heirs,  until  he  m 
remainder  pay  300/.  to  the  daughters ;  it  shall  be  in  the  nature  of  a  security 
for  the  money,  and  the  other  incumbrances,  as  well  as  he  m  remainder,  shall 
redeem,  and  the  daughters  account  for  the  rents  and  profits,  but  not  w"*™ 
principal  (annually  as  in  the  case  of  a  common  mortgage)  till  one  third  of 
the  portion  be  raised.     R.  2  Ver.  523.  577. 

[Law  and  equity  will  niake  a  strong  presumption  in  favour  of  21  years* 
uninterrupted  possession,  though  circumstances  seem  to  shew  that  the  in- 
teritance  was  not  intended  to  be  conveyed.     2  Atk.  67.] 

(4  A  4.)  Who  may  redeem. 

Although  a  mortgage  be  forfeited,  it  may  be  afterwards  redeemed  in  chan* 
eery  on  payment  of  principal,  interest,  and  charges.  ...... 

An  equity  of  redemption  is  an  inherent  right  to  the  land,  which  binds 
those  who  come  to  it  in  the  post,  or  otherwise.     Hard.  469. 

Though  it  be  the  kir^  himself.     Semb.  Hard.  469. 

And  the  heir  or  executor  may  redeem.  1  Ch.  R.  186.  says,  the  heir  shall 
i^deem,  and  not  the  executor. 

If  the  executor  has  assets,  the  heir  may  compel  him  to  redeem  for  hi$ 
benefit.     Per  Hale,  Hard.  512. 

If  an  annuity  be  granted  out  of  land,  witli  a  proviso  for  redemption,  it 
may  be  redeemed.     1  Ver.  209, 

He  who  comes  in  by  a  voluntary  conveyance,  may  redeem.     1  Ver.  193. 

Eq.  Abr.  315. 

If  land  be  devised  by  the  mortgagor,  the  devisee  shall  redeem  and  not 
the  heir.     1  Ch.  R.  191. 

If  a  mortgage  be  made  before  marriage,  and  afterwards  the  same  land  is 
settled  upon  the  wife  for  a  jointure,  the  wife  may  redeem;  and  after  her 
death  the  executors  of  the  wife  shall  hold  the  land,  till  the  mortgage,  allow* 
ing  a  third  part,  is  satisfied  by  the  perception  of  the  profits,  or  redemption. 
Ca.  Ch.  27 U     R.  Ch.  R.  475.     1  Ch.  R.  220.  Eq.  Ah.  219.  222. 

So,  if  articles  are  made  for  a  marriage  settlement,  and  afterwards  the  land 
is  mortgaged  to  a  man  who  has  no  notice  of  the  articles,  the  wife  shall  re- 
deem, &c.     R.  2  Vent.  343. 

[It  by  articles  and  by  settlement,  both  previous  to  marriage,  lands  are 
settled  on  A,  for  life,  then  B.  for  life,  and  then  to  the  heirs  male  of  A.  oa 
B.  begotten,  and  A.  suffers  recovery,  and  mortgages  to  C,  whose  represen- 
tative with  A.  convey  their  interest  and  the  equity  of  redemption  to  D., 
and  one  person  was  concerned  for  all  parties  in  the  mortgage,  and  assign- 
ment ;  the  court  will  not  set  aside  the  mortgage,  A.  having  been  tenant  in 
tail,  but  will  give  his  son  leave  to  redeem.     3  Atk.  291 .] 

[*  |So,  if  a  settlement  be  made  after  mortgage,  a  remote  remainder-maOv 
to  whom  the  settlement  was  voluntary,  shall  have  the  equity  of  redemption* 
Semb.  Ca.  Ch.  220. 

So,  a  man  pntilled  by  settlement,  shall  redeem,  and  not  the  heir  general, 
though  he  prays  it.     1  Ver.  182. 

If  A.  and  his  wife  mortgage  the  estate  of  the  wife,  and  the  husband  cove^ 

nants  to  pay,  and  aftirwanJs  does  pay,  but  takes  an  assigmnent  to   himself : 

it  shall  he  decreed  to  the  heir  of  the  ivife#     R.  in  Pari.  2  Ver,  438. 
1*729] 
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If  a  mortgagee  purchases  the  reversion,  the  heir  shall  not  be  suffered  to 
trj  the  title  at  law,  before  he  will  declare  whether  be  will  redeem.  1  Cb* 
R.  169. 

If  a  man   makes  a  mortgage,  or  acknowledges  a  statute,  aqd  afterwards 

fives  a  judgment  or  iQor^ge  to  another,  the  second  person  shall  redeem  the 
rst  incumbrance.  Semb.  Ca.  Cb.  36.  Cont.  1  Mod.  1 15.  Ace.  Ch.  R. 
53.  2  Ver.  663.  fEnacted  accordingly  by  4  &  5  W.  &  M.  c.  1 6.  where 
the  second  mortgage  is  without  notice  of  the  first.  1 

But  the  cognizee  of  a  judgment  shall  not  be  aided  against  a  purchaser  in 
equity,  unless  he  had  express  notice  of  the  judgment  before  his  purchase. 
R.  Ca.  Ch.  37. 

Nor,  if  he  had  the  cognizor  of  the  judgment  in  execution.  Semb.  cont. 
Ca.  Ch.  37. 

[If  the  inheritance  of  land  mortgaged  for  a  term  be  conveyed  by  a  de- 
feazable  but  equitable  title,  and  afterwards  conveyed  to  another  by  a  legal 
and  equitable  title,  the  latter  shall  have  the  equity  of  redemption.  Str.  340.] 

[If  A.  obtains  judgment  against  B.  on  a  promise  of  marriage,  and  before 
execution  B.  mortgages  his  whole  effects,  and  goes  abroad,  A.  shall  be  al« 
lowed  to  redeem.     3  Atk.  1 92.] 

[A  judgment  creditor  must  take  out  execution  before  he  is  entitled  to  re- 
deem.    3  Atk.  300.] 

[if  tliere  is  only  an  equity  of  redemption  in  a  legal  estate  in  a  debtor  (the 
legal'estate  being  in  a  mortgagee),  a  plaintiff  at  law,  who  has  lodged  an  eU^ 
git  or  fieri  facias  with  the  sheriff,  may  come  into  equity  to  redeem  a  subse« 
quent  incumbrancer,  and  for  discovery  of  the  consideration  of  the  assign- 
ment.    3  Atk.  739.] 

So,  a  creditor  by  judgment  shall  be  preferred  in  the  redemption  to  a 
creditor  by  statute.     K.  1  Ver.  393,  4. 

If  a  man  makes  a  voluntary  conveyance,  and  afterwards  mortgages  the 
land}  though  the  conveyance  is  fraudulent  and  void  as  to  the  mortgagee,  yet 
U  is  sufficient  to  give  the  equity  of  redemption.     R.  Ca.  Ch.  59. 

If  a  mortgagor  becomes  bankrupt,  the  assignee  of  the  commissioners  of 
bankrupt  shall  have  the  equity  of  redemption.  Dub.Ca.  Ch.  71.  Adm.  3 
Ver.  156. 

[If  A*  confesses  a  judgment,  which  is  not  to  take  place  till  aflier  the  death 
of  a  person,  and  during  his  life  the  mortgaged  estate  descends  fnom  A.  to 
his  heir,  who  mortgages  it  to  B.,  who  has  no  notice  of  the  judgment,  the 
heir  becomes  bankrupt  before  the  death  of  the  person,  B.  is  appointed  as- 
aignee ;  the  representative  of  the  judgment  creditor  shall  redeem^  and  not 
iSae  assignee.     3  Atk.  440.] 

If  an  administrator  makes  a  mortgage  of  a  term,  which  he  has  as  adminis- 
trator, his  executor  shall  redeem,  and  not  the  administrator  de  bonis  nortj 
&c*     Ca.  Ch*  ?34, 

[*]lf  land  be  settled  upon  the  wife  for  a  jointure,  and  afterwards  the  bus* 
band  and  wife  join  in  a  mortgage,  and  the  husband  dies,  the  wife  may  re* 
deem,  paying  a  third  part,  and  the  heir  two  parts  of  the  principal  money  ; 
and  if  the  wife  pays  more  than  a  third  part,  her  executors  shall  hold  the 
land  till  the  residue  is  satisfied.  R.  3  Ca.  Ch.  100.  But  there  the  money 
borrowed  was  to  rebuild  the  tenements  settled;  and  there  was  a  parol 
agreement  that  she  should  redeem. 

So,  the  wife  may  redeem,  if  the  redemption  be  limited  by  the  husband 

alone  to  him  and  his  heir?.     1  Y^r.  313, 

f*730] 
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So,  tiie  heir  or  assignee  may  redeem,  though  ibe  redemption  be  limited 
only  for  his  life,  or  to  the  heir  male,  &c.     Vide  ante,  (4  A  L) 

(4  A  5.)  At  what  time. 

No  certain  time  is  limited  for  the  redemption  of  a  mortgage.  Ca.  Ch. 
]02«     Eq.  Abr.  313. 

But  after  twenty  years  (which  by  the  statute  of  limitations  is  allowed  for 
entry),  chancery  will  not  admit  a  mortgagor  to  redeem  without  special 
cause.  Sem.  20  Car.  3.  Ca.  Ch.  102.  R.  22  Car.  2.  2  Vent.  340. 
Semb.  23  Car.  2.  Ca.  Ch.  220.  1  Ch.  R.  128.  206.  Eq.  Ca.  185.  Eq. 
Abr.  315.     3  P.  W.  288.  {  Vide  Moore  v.  Cable,  1  Johns.  Ch.  Rep.  385. 

But  it  seems,  that  no  length  of  time  is  a  bar  to  a  redemption  of  a  mort* 
gage,  where  tbcre  is  fraud  in  the  transaction,  or  where  there  is  an  agree- 
ment that  tbe  mortgagee  shall  enter  and  hold  possession  until  the  debt  is 
paid  out  of  the  rents  and  profits.     Marks  t.  Pell,  1  Johns.  Cb*  Rep*  594. 

On  a  bill  to  redeem,  further  time  is  not  usually  given  for  tbe  payment  of 
the  money.  Brinckerhoff  v.  Lansing,  4Johns.  Ch«  Rep.  65.  \ide  Ferine 
V.  Dunn,  4  Johns.  Ch.  Rep.  140.  \ 

And  if  a  bill  be  for  redemption  after,  the  defendant  shall  plead,  or  demur 
to  it.     Ca.  Ch.  102.     1  Ch.  R.  184.     3  P.  VV.  288. 

Yet,  redemption  of  a  mortgage  after  20  years  is  allowed  in  case  of  infancy 
or  coverture,  &c.  which  are  excepted  by  the  statute.  2  Vent.  340.  1  Ch. 
R.  193,4.     3  P.  W.  288. 

[After  the  disability  removed,  ten  years  should  be  the  rule  in  equity,  as  it 
is  in  the  proviso  in  the  statute  of  limitation.     Per  Talbot,  C.  3  P.  W.  218.} 

[After  25  years'  possession,  the  court  will  order  a  redemption  on  defcn- 
daut's  consent,  but  not  otherwise.     2  Atk.  1 40*3 

[Coverture  is  no  excuse  for  not  redeeming  a  mortgage ;  for  if  a  woman 
becomes  afterwards  discovert,  tbe  statute  of  limitations  will  run  from  that 
time ;  even  though  she  marries  again,  it  will  run  after  the  second  marriage. 
2  Atk.  333.] 

[Nor,  tenancy  by  tbe  curtesy ;  for  it  is  of  no  consequence  to  tbe  mortgsi- 
gcc  who  has  the  equity  of  redemption ;  if  they  do  not  make  use  of  it  they 
shall  be  barred.     Ibid.] 

[But  if  17  years  after  tbe  mortgage,  and  12  years  before  filing  tbe  bill  to 
redeem,  the  mortgagor's  agent  settles  an  account  in  order  to  pay  off  the 
mortgage,  it  will  save  tbe  redemption.     Ibid.] 

[If  a  man,  by  will  or  any  other  deliberate  act,  take  notice  that  be  i^  only 
mortgagee,  such  circumstances  will  take  the  case  out  of  the  rule  that  a 
mortgagor  shall  not  redeem  after  20  years.     Brown,  399.] 

[But  if  without  such  circumstances  he  claim  by  better  title  in  bis  answer, 
tbe  rule  shall  take  place.     Id.  397,  8,  9.] 

So,  redemption  shall  be*allowed,  before  the  day  for  payment  fixed  at  many 
years' distance.     1  Ver.  184.394. 

So,  redemption  of  an  estate,  extended  upon  a  judgment  by  elegit,  is  allow- 
ed at  any  time,  though  a  prior  bill  for  redemption  is  dismissed.  I  Ver.  397, 
8.  468. 

[If  A.  and  his  wife,  by  lease  and  release  and  fine,  convey  two  messuages 
to  B.  and  his  heirs,  till  he  shall  receive  by  tbe  rents  50/.  and  interest,  [*]and 
then  to  the  use  of  A.  for  life,  remainder  to  the  wife  for  life,  &c. ;  there 
never  can  be  a  forfeiture ;  and  no  bar  arises  from  length  of  time,  the  mort* 
gagee  being  only  in  the  nature  of  tenant  by  elegit.     2  Atk.  360.] 

Allowed  upon  a  mortgage  after  a  possession  for  sixty  years,  where  tbe 
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mortgagor  agreed  that  the  mortgagee  should  hold  till  he  was  satisfied..     1 
Ver.  418.     Eq.  Abr.  314. 

After  40  years,  and  three  or  four  descents,  where  there  was  infancy  or  co- 
verture for  the  greatest  part  of  the  time,  and  an  account  with  the  mortga- 
gee, and  bill  for  foreclosure.     2  Ver.  377.     Eq.  Abr.  314. 

So,  redemption  was  allowed,  after  a  fine  by  the  mortgagee,  and  non-claim. 
1  Ver.  132. 

So,  after  a  foreclosure  against  the  mortgagor,  upon  a  prior  mortgage,  and 
a  purchase  since  the  decree.     R.  Ch.  R.  408. 

So,  redemption  was  allowed,  after  release  of  the  equity,  where  the  estate 
was  of  greater  value,  and  therefore  probable  that  the  release  was  upon  other 
trusts,  which  did  not  then  appear.     Ca.  Ch.  107. 

But  after  the  equity  foreclosed  against  the  mortgagor,  a  remote  remain* 
der-man  shall  not  redeem  an  ancient  mortgage,  though  no  party  to  the  de- 
cree of  foreclosure.     R.  Ca.  Ch.  220. 

So,  after  a  mortgage,  &c.  for  many  years,  no  redemption  shall  be  against 
a  purchaser,  and  a  possession  for  30  years.     1  Ch.  R.  144,  5. 

[If  A.  agrees  with  B.  for  the  purchase  of  certain  messuages,  and  A.  de- 
sires C.  to  advance  the  purchase  money,  the  premises  to  be  conveyed  to  C, 
but  redeemable  by  A.  on  paying  C.  principal  and  interest,  and  C.  pays  the 
money,  has  the  conveyance,  and  continues  in  possession  for  upwards  of  30 
years  without  an  account  being  demanded ;  C.  is  entitled  to  an  absolute  es- 
tate.    2  Atk.  360.] 

So,  where  60  years  were  elapsed,  and  though  a  redemption  was  attempt- 
ed at  the  end  of  30  years,  there  was  acquiescence  for  30  years  after,  no  re- 
demption was  allowed.     2  Ver.  418.     Eq.  Abr.  314. 

[If  a  lease  for  60  years  is  granted  -as  a  collateral  security  for  money  se- 
cured by  a  recognizance  also  ;  at  the  expiration  of  the  term  the  inheritance 
shall  be  re*conveyed  on  payment  of  what  is  due.     3  Atk.  261.] 

£Tbe  assignee  of  the  equity  of  redemption,  though  for  a  very  small  con- 
sideration, shall  redeem,  if  the  bill  is  brought  to  redeem  within  15  years  of 
the  time  when  it  appeared  plainly  to  be  a  mortgage ;  but  he  shall  be  con- 
fined only  to  surcharge  and  falsify,  and  interest  shall  be  allowed  at  5  per 
cent.     3  Atk.  313.] 

[If  A.  conveys  lands  to  B.,  and  there  is  an  agreement  by  separate  arti- 
cles, that  on  A.'s  repaying  the  money  advanced,  and  50/.  for  improvements 
that  B.  might  make,  B.  shall  re-convey;  A.^sson  may  redeem  12  years  af- 
terwards, in  one  year  after  coming  of  age.     1  Ves.  160.] 

[On  bills  to  foreclose,  the  court,  on  defendant's  request,  may  decree  be- 
fore a  final  bearing.     7  G.  2.  c.  20.  s.  2.] 

(4  A  6.)  Upon  what  terms  one  may  redeem. 

f  If  oppression  appears  in  the  mortgagee,   the  court  will  direct  in  the  de- 
cree every  thing  to  be  taken  most  strongly  against  him.     3  Ves.  445.] 
\  Vide  Hine  v.  Handy,  1  Johns.  Ch.  Rep.  6.  \ 

If  a  mortgagor  redeems,  he  ought  to  pay  principal,  interest,  and  costs. 

If  husband  and  wife,  in  right  of  wife,  by  fine  make  a  mortgage  for  [*]300/., 
and  200/.,  part  thereof,  is  afterwards  repaid,  and  then  the  husband  borrows 
of  the  mortgagee  more  money,  which  is  indorsed  upon  the  mortgage ;  though 
no  other  fine  was  levied,  yet  the  heir  shall  not  redeem  without  payment  of 
the  whole ;  iot  the  mortgagee  has  a  right  in  law,  and  has  equity  for  all  the 
money.     R.  2  Ca.  Ch.  98.     Vide  Prior  Incumbrance,  post,  (4  A  10.) 
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704  CHANCERY. 

If  a  man  in  remainder  after  an  estate  for  life  redeems  a  mor^ge,  be  shall 
pay  only  two-thirds.     1  Ver.  404.     Ca.  Ch.  271. 

Tenant  for  life  shall  pay  two-fifths,  and  he  in  remainder  three-fiflha.    S 

Ver.  267. 

But  if  he  in  remainder  does  not  pray  a  redemption  till  the  life  determines, 
lie  shall  pay  the  whole,  having  interest  abated  during  the  life.  R.  1  V«r.  404. 

If  he,  who  has  an  equity  of  redemption  only  for  life,  will  redeem,  the  mort- 
gagee ought  to  exhibit  a  cross  bill,  that  tlie  land  may  be  sold,  and  after  pay- 
ment of  the  mortgage,  &c«  the  surplus  be  divided  amongst  the  tenant  for 
life  and  them  in  remainder.     2  Ver.  1 1 7. 

If  a  mortgagee  enters  upon  forfeiture  of  the  mortgage,  he  shall  be  allowed 
upon  his  account,  when  the  mortgagor  redeems,  interest  for  the  interest  due 
at  his  entry*     D.  Ca«  Ch.  2584 

So,  if  an  account  be  stated  between  the  mortgagor  and  mortgagee,  inte- 
rest shall  be  allowed  for  the  whole  due  upon  the  account*  Ch.  R*  409. 
Dub.  2  Ver.  392. 

So,  an  assignee  of  a  mortgage  shall  be  allowed  intei^st  for  all  interest  due 
at  the  time  of  the  assignment.  R.  Ca.  Ch.  68.  258.  Dub.  1  Ver.  169. 
Vide  ante,  (3  S  3,  4.) 

So,  if  the  annual  rent  does  not  satisfy  the  interest,  the  mortgagee  shall 
be  allowed  interest  for  the  residue  of  the  interest  covenanted  to  be  paid ;  for 
be  might  have  recovered  damages  at  law  ibr  the  non-payment.    1  Ver.  1 94. 

So,  he  shall  be  allowed  all  costs  expended  at  law  in  defending  his  mort- 
gage against  an  entail*     R.  2  Ver.  536. 

A  mor^gee  shall  be  charged  only  for  profits  received  by  him,  not  for  pro- 
fits which  he  might  have  received*     Ca.  Ch*  258*     Vide  ante,  (2  A  5,  6.) 

A  mortgagee  shall  account  for  all  profits  by  him  received,  though  he  had 
possession  by  agreement  from  the  time  of  the  mortgage,  and  shall  not  set  the 
profits  in  balance  against  the  interest*     I  Ver*  477. 

Shall  not  have  the  benefit  of  a  collateral  agreement  to  sell  him  so  much  of 
the  land  for  such  a  price  ;  for  he  can  require  bis  principal  and  interest  on- 
ly.    2  Ver*  520. 

[The  court  will  not  allow  a  mortgagee  more  than  principal  and  interest, 
though  there  was  a  private  agreement  that  he  should  have  an  allowance  for 
receiving  the  rents.     2  Atk.  120.] 

If  a  mortgagee  commits  waste,  pending  the  account  upon  a  bill  for  ro- 
demptioo,  the  court  upon  affidavit  and  motion  will  direct  the  defendant  to 
deliver  possession  to  the  plaintiff  immediately,  though  he  be  a  pauper,  upon 
security  to  pay  the  whole  due  upon  the  account,  when  determined*  2  Ver. 
392. 

If  an  advowson  be  appendant  to  a  manor  in  mortgage,  and  upon  avoid- 
ance the  mortgagee  presents,  an  injunction  shall  be  granted  to  stay  his  pro- 
ceeding, if  the  mortgagor  tenders  payment  of  principal,  interest,  and  costs. 
2  Ver.  401 . 

[•jThough  the  mortgagee  has  a  bill  to  foreclose,  and  the  mortgagor  no  bill 
to  redeem,  for  until  decree  of  foreclosure,  the  mortgagee  is  but  a  trustee  for 
the  mortgagor,  as  to  the  advowson.     R.  2  Ver.  401.  550. 

If  the  mortgage  was  of  an  estate  in  fee  and  for  life,  the  mortgagiee  shall 

account  for  all  profits  received  during  the  life,  thou^  he  lives  for  many 

years,  and  not  only  for  the  value  of  the  estate  to  be  sold ;  tho»igh  the  fee  is 

not  sufficient  for  the  money  due  at  his  entry,  and  though  the  redemption  was 

not  within  20  years.     R.  cont.  but  that  reversed  in  Pari.     Ca.  Ch.  109. 

If  a  mortgagee  has  judgment  in  ejectment,  and  afterwards  refuses  to  take 
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execution,  he  shall  answer  for  the  profits,  as  in  the  case  of  a  volantarv  de- 
fault.    1  Ver.  258.  "^ 

So,  if  the  mortgagor  hecomes  bankrupt,  and  the  mortgagee,  to  prevent  the 
assignees  getting  possession  on  an  ejectment  by  them,  assists  the  mortgagor 
with  his  mor^ge.  to  detain  the  possession,  and  yet  does  not  enter ;  he  shall 
answer  for  the  profits  from  the  deliverj  of  the  declaration  in  ejectment.     R. 

1  Ver.  267. 

So,  if  the  mortgagee,  after  judgment  in  ejectment  and  possession,  permits 
the  mortgagor  to  take  the  profits  to  the  prejudice  of  other  incumbrancers, 
who  would  redeem  him,  he  shall  be  charged  with  the  profits  from  the  time  of 
his  entrj.     I  Ver.  270. 

If  a  mortgagee  covenants  to  make  a  lease  for  four  years,  and  then  the 
mortgagor  redeems,  he  shall  not  be  subject  to  the  lease  unless  where  there 
was  a  necessity  for  a  lease  ;  for  no  incumbrance  by  the  mortgagee  binds  the 
mortgagor.     R.  Mod.  Ca.  in  £q.  1 . 

[The  mortgagee  of  an  estate  for  lives  may  renew  them  as  they  fall  in, 
(though  he  cannot  compel  the  mortgagor  to  do  it),  and  it  shall  be  added  to 
the  mortgage-money.     Wils.  34.] 

So,  a  mortgagee  shall  not  have  the  benefit  of  a  covenant  for  preemption^ 
where  he  has  both  parts  of  the  indenture  in  his  hands,  and  does  not  give  no- 
tice, or  make  claim  of  the  covenant,  before  a  contract  for  sale.  Mod.  Ca# 
in  Eq.  2. 

[A  mortgagee  in  possession  shall  not  be  obliged  to  quit  the  estate  to  a  pur- 
chaser, till  he  pays  him  principal,  interest,  and  costs.     2  Atk.  2.] 

If  the  purchaser  of  an  equity  of  redemption  upon  an  old  extent  will  re^ 
deem  against  A.,  who  hath  purchased  the  extended  interest;  A.  shall  aC" 
count  for  the  profits  from  the  time  of  his  purchase  only,  and  the  profits  before 
shall  he  balanced  against  the  interest.     2  Ch.  R.  392. 

[If  A.  a  mortgagee,  brings  bill  to  redeem  against  B.  a  judgment  creditor 
who  has  one  subsequent  and  two  prior  judgments,  of  which  he  has  taken  an 
assignment,  in  the  same  estate,  by  desire  of  the  mortgagee,  and  on  a  decree 
for  sale  B«  had  been  reported  best  purchaser;  A.  shall  pay  him  interest  for 
the  accumulated  sum  paid  for  the  judgments,  5l.  per  cent,  on  the  principal, 
and  4/.  per  cent,  on  the  interest,  and  B.  shall  account  for  the  profits  received 
on  the  three  judgments.     3  Atk.  270."] 

If  A.  exhibits  a  bill  to  redeem  -a  mortgage,  he  shall  not  incumber  the 
account  with  the  breach  of  collateral  covenants,  in  the  lease  of  a  colliery* 

2  Ver.  462.  520. 

V^hen  a  man  shall  not  redeem  one  mortgage  without  redeeming  another 
security,  vide  post,  (4  A  10.) 

[♦][A  mortgagor  may  redeem  without  paying  off  a  bond-debt ;  but  the 
heir  at  law  must,  because  the  estate  becomes  assets.     2  Atk.  52.] 

If  the  mortgagor  tenders  the  money  at  the  day,  the  mortgagee  shall  not 
have  interest  for  it  from  the  time  of  the  tender  and  refusal,  upon  aflSdavit  that 
he  had  not  made  any  benefit  of  it.     2  Ca.  Ch.  206. 

[If  there  are  covenants  on  the  part  of  the  mortgagee  in  the  re-assignment, 
he  may  refuse  to  take  the  principal  and  interest  tendered  till  he  can  advise 
whether  be  can  safely  execute  ;  therefore  the  deed  should  be  left  him,  and 
a  time  appointed  to  pay  after  he  may  have  advised.     3  Atk.  89.] 

So,  after  forfeiture  of  a  mortgage,  if  the  mortgagee  upon  discourse  refusep 
acceptance,  and  afterwards  the  mortgagor  makes  a  tender  at  his  house  ; 
though  the  mortgagee  was  not  present  at  the  tender.     R.  Ca.  Ch.  29. 
Vol.  11.  8^  C*734] 
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So,  generally,  he  shall  not  have  interest  upon  interest.  1  Ver.  194.  Vide 

ante,  (3  S  3,  4, 5.)     Vide  supra.  ,  ^  .     x  x       *-  r 

If  A.  mortgages  a  house,  which  hy  accident  becomes  deficient  to  saUsfy 
fhe  money,  and  afterwards  is  a  bankrupt ;  the  house  shall  be  sold,  and  the 
mortgagee  shall  come  in  as  a  creditor  for  the  money  not  satisfied.     L(j- 

Abr.  312. 

If  the  mortgagee  has  devised  the  lands  to  A.  for  life,  and  afterwards  to  B. 
in  fee,  B.  shall  have  a  proportion  of  the  money,  if  the  moi-tgage  is  redeemed. 
1  Ver.  70.     Vide  ante,  (3  V  6.) 

And  the  usual  proportion  is,  one-third  to  the  tenant  for  life,  and  two- 
thirds  to  him  in  fee.     1  Ver.  70. 

[If  a  man  devises  his  estate,  already  mortgaged  to  B.  m  tail,  the  rcTersion 
in  fee  to  the  right  heirs  of  her  brother,  of  whom  she  is  one,  and  A.  levies 
fine,  and  conveys  to  B.  by  lease  and  release,  in  consideration  of  money  paid, 
and  of  paying  600/.  on  the  mortgage,  and  pacing  legacies  cbaqjed  on  the  es- 
tate, and  afterwards  marries  B.,  and  previous  thereto  the  estate  is  settled  on 
JB.  for  life,  then  to  A.  for  99  years,  if  she  so  long  live,  then  to  the  issue  of  the 
marriage,  with  remainder  over  j  and  afterwards  B.  takes  assignment  of  the 
mortgage,  and  receives  the  rents,  and  continues  in  possession  on  A.'s  death  ; 
fhe  reversioners  may  redeem  on  paying  their  share  and  interest  on  th« 
mortgage,  and  on  the   legacies  paid,  from  the  time  of  A.'s  death  only.     1 

Ves.  477.]  r  ^         ^     s. 

fBy  St.  7  G.  2.  c.  20.  s.  I.  if  an  action  be  brought  in  any  of  the  courts  at 
Westminster,  or  in  the  great  sessions,  or  in  the  superior  courts  of  Chester, 
Lancaster,  or  Durham,  or  any  bond  for  securing  the  payment  of  money  bor- 
rowed on  mortgage,  or  for  performance  of  covenants,  or  an  action  of  eject- 
ment be  brought  for  the  recovery  of  mortgaged  premises  in  any  of  these 
courts  by  the  mortgagee,  &c.  and  no  suit  of  foreclosure  be  depending  in  a 
court  of  equity  ;  then  if  the  person,  &c.  having  a  right  to  redeem,  pay  to 
the  plaintiff,  or  in  case  of  his  refusal  to  accept,  bring  into  court  the  principal 
and  interest  due  on  such  mortgage,  and  all  costs  (the  whole  to  be  ascertained 
by  the  court  or  oflScer  appointed  by  the  court),  the  money  so  paid  or  brought 
into  court  shall  be  taken  as  a  full  satisfaction  and  discharge  of  such  mort- 
gage, and  the  court  may,  by  rule  or  order  of  court,  compel  the  mortgagee, 
&c.  at  the  costs  of  the  mortgagor,  &c.  to  re-convey,  &c.  and  deliver  up  all 
deeds,  &c.  relating  to  the  title  of  such  mortgaged  premises.] 

[And  by  s.  2.  on  hilts  of  foreclosure  being  filed  in  any  court  of  equity, 
f*]the  court,  on  application  made  by  the  defendant,  &c.  having  a  right  to 
redeem,  &c.  and  on  his  admittii^  the  plaintiff^s  title,  may,  before  bearing^ 
make  such  order  or  decree  as  might  have  been  made  if  the  cause  had  been 
regularly  brought  to  hearing  ;  and  all  parties  to  such  suit  shall  be  bound  by 
such  order  or  decree  so  made,  to  all  intents  and  purposes  as  if  such  order  or 
decree  had  been  made  by  such  court,  at  or  subsequent  to  the  hearing  o£ 
such  cause  or  suit.] 

[Though  a  decree  be  made  on  motion  by  virtue  of  this  cause,  yet  from 
the  latter  words  of  it,  such  decree  cannot  be  discharged  on  motion.  1  Browo, 
dl5.] 

[But  this  act  shall  not  extend  to  cases  where  the  right  of  redemption  is 
controverted,  or  the  money  due  not  adjusted,  or  to  prejudice  any  subsequent 
mortgage,     s.  3»]  •> 

[A  reference  under  this  act  must  proceed  on  admission  of  the  principal  and 
interest  due  on  the  mortgage  ]  and  the  master  cannot  admit  evidence.  4 
Ves.jun.  105.1 

Vide  post,  (4  A  10.)  ^ 
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(4  A  7.)  When  a  mortgage  shall  not  be  redeemed* 

Bjr  thest.  4&5W.  &  M.  16.  if  any' mortgage  land  for  a  valuable  con- 
sideration, and  give  not  notice  in  writing  underhand,  before  executing  it,  of  a 
former  mortgage  on  all  or  part  of  the  same  land,  such  second  mortgagee 
shall  hold  as  an  absolute  purchaser,  freed  from  e<]^uity  of  redemption,  in  re- 
spect to  the  mortgagor,  his  heirs,  executors,  admmistrators,  or  assigns. 

So,  if  he  gave  not  such  notice  of  a  former  judgment,  statute  or  recogni- 
zance, given  for  security  of  money,  or  like  valuable  consideration,  unless 
on  notice  thereof  under  hand  and*^  seal  of  the  mor^agee,  attested  by  two 
witnesses,  the  mortgagor  discharge  such  former  incumbrance  in  six  months 
after. 

So,  if  such  second  mortgagee  assigns  to  another,  it  continues  irredeemable* 
2  Ver.  590. 

If  A.,  who  has  a  subsequent  mortgage,  redeems  the  second,  be  also  shall 
hold,  without  redemption.     Ibid. 

But  if  A.  by  artitice  obtains  a  second  mortgage,  he  shall  not  take  any  ben« 
qfit  of  the  statute,  though  he  had  no  notice  of  the  prior  mortgage.  R.  3 
Ver.  590. 

[If  relief  is  prayed  where  a  mortgagee  is  party,  it  is  praying  to  redeem ;  if 
on  reference  they  do  not  redeem,  the  couA  will  dismiss  the  bill,  which  is 
equivalent  to  a  foreclosure.     2  Atk.  267.]  ^ 

[If  there  is  a  decree  of  foreclosure  in  common  form,  and  the  money  is  n^ 
paid,  and  a  long  time  elapses,  but  no  final  order  of  foreclosure ;  this  is  a 
good  defence  to  a  bill  for  redemption,  but  not  by  way  of  plea.  2  Ves.  450.J 

[If  A.  transfers  2500/.  East  India  stock  to  B.  to  secure  :a!000/.  and  in- 
terest,  and  B.  executes  adefeazance,  and  21  years  afterwards  the  represen- 
tative of  A.  brings  bill,  the  court  will  not  decree  a  redemption.     3  Atk.  303.)] 

(4  A  8. )  Assignment  of  a  mortgage. 

If  a  mor^agee  assigns  the  land  mortgaged  to  another  after  forfeiture,  the 
mortgagor  shall  be  admitted  to  a  redemption  upon  a  bill  against  the  mor^- 
gee  and  his  assignee.     R.  Ca.  Ch.  3. 

[*]So,  upon  a  bill  against  the  mortgagee  only  ;  for  the  assignee  pleaded 
outlawry  in  the  plaintilf,  by  which  he  was  barred  as  against  him,  and  this 
cause  was  heard  against  the  mortgagee  only.  Ca.  Ch.  3. 

And  such  assignment  shall  be  taken  as  a  new  mortgage  at  that  time.  Ibid« 
218: 

If  the  mortgagee  assigns  without  the  consent  of  the  mortgagor,  it  may  be 
decreed,  that  the  mortgagee  account  for  all  the  profits  before  and  since  the 
assignment.     R.  Ca.  Ch.  3. 

If  a  mortgagee  assigns,  an  account  between  him  and  the  assignee  does  not 
bind  the  mortgagor ;  but  a  master  of  the  court  ought  to  examine  how  much 
was  then  due,  and  how  much  paid.     Ibid.  68. 

But  the  mortgagor,  if  he  redeems,  ought  to  pay  as  much  as  was  bona  fide 
paid  by  the  assignee,  and  interest  for  it.     Vide  ante,  (4  A  6.) 

So,  if  a  man  purchases  an  assignment  of  a  mortgage  at  an  under  value,  he 
shall  have  the  benefit  of  it ;  and  the  mortgagor  shall  not  redeem  against  hiin 
without  paying  the  whole  money  due  upon  the  mortgage,  and  interest  for  it. 
1  Sal.  155.     1  Ver.  476. 

So,  if  A.  mortgages  for  so  much,  to  be  repaid  within  five  years,  and  inter- 
est annually,  if  the  mortgagee  assigns  before  the  five  years  are  expired,  and 
after  forfeiture  by  non-payment  of  the  interest }  interest  shall  be  paid  for 
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the  sum  paid  by  the  assignee,  before  the  mortgagor  (jan  redeem.     R.  2  Ver, 

If  a  mortgage  be  to  A.,  his  executors,  and  assigns  for  years  -,  the  niortga- 
gor  shall  be  tenant  at  will  to  all  the  assigns,  as  well  as  to  the  first  mortgagee. 
Skin.  424.     Vide  Estates,  (H  1.) 

(4  A  9.)  A  mortgage  belongs  to  the  executor  or  administrator 

of  the  mortgagee. 

If  a  mortage  is  redeemed,  the  money  ought  to  be  paid  to  the  executor, 
and  not  to  the  heir  of  the  mortgagee  5  for  it  is  a  part  of  the  personal  estate. 

R.  Ca.  Ch.  88.  ,,  _    ^^.^ 

So,  to  the  administratrix.     R.  2Ca.  Ch.  52.  187.     1  Ver.  4.  412.  \idc 

in  Condition,  (G  2.) 

Though  the  mortgage  be  in  fee,  and  the  condition  be  for  payment  to  the 
mortgagee,  his  heirs  and  executors,  and  though  the  executor  does^oot  want 
assets,  and  there  be  no  covenant  for  payment  of  the  money.  Cont.  1660, 
1  Ch.  R.  181.  Cont.  1 1  Car.  1.  Dub.  19  Car.  2.  Ca.  Ch.  88.  R.  upon 
solemn  debate,  28  Car.  2.  Per  Finch,  Ca.  Ch.  285.  D.  3  Ca.  Ch.  52. 
R.  ?  Ca.  Ch.  187,     1  Ver.  412.     1  Ch.  R.  254.  279.     2  Ch.  R.  39. 

Whether  the  mortoige  be  forfeited  or  not  forfeited  at  the  death  of  the 
mortgagee,     R.  33  Car,  2,     2  Vent.  351.     2  Ver.  193. 

And  if  the  heir  exhibits  a  bill  for  foreclosure,  without  the  executor  or  ad- 
punistrator,  it  shall  be  dismissed  on  demurrer.  R.  Ca.  Ch.  51.2  Ca.  Ch.  29. 

An4  if  the  money  is  paid  to  the  heir,  upon  a  bill  brought  by  the  executor, 
•the  heir  shall  be  decreed  to  pay  it  to  him.     R.  31  Car.  1.     2  Vent.  348. 

Otherwise,  if  payment  was  made  to  the  heir  at  the  day  limited  by  the 
mortgage.     Semb.  2  Ca.  Ch.  221. 

So,  before  payment,  the  executor  or  administrator,  upon  a  bill  against  the 
Ijeir  and  mortgagor,  may  have  a  decree  for  payment  to  him.     R.  2  Ca.  Ch, 

22), 
[*]So,  an  executor  or  administrator  upon  a  bill,  may  oblige  the   heir  to 

convey  to  him.     R.  2  Ca.  Ch.  50.     1  Ver.  413. 

So,  if  the  mortgagor  release  the  equity  of  redemption  to  the  heir  of  the 
mor^gee,  his  administrator  shall  have  the  benefit  of  the  mortgage,  though 
there  be  assets  sufficient*     2  Ver.  193. 

SO)  an  executor  or  administrator  shall  have  the  mortgage,  though  ti^ 
mortgagee  devises  his  lands  in.  B.,  where  part  of  the  mortgaged  lands  lie, 
but  not  all,  to  A. ;  for  the  devisee  does  not  take  the  mortgage.  R.  2  Ca. 
Ch.  52, 

So,  an  executor  or  administrator  shall  have  the  mortgage,  though  theusual 
time  for  foreclosure  be  elapsed.     2  Ver,  193. 

Though  there  were  two  descents  to  the  heir  since  the  mortgagee  entered* 
and  the  mortgagor  refused  to  redeem ;  if  the  equity  is  not  foreclosed  or  re- 
leased.    2  Ver.  367. 

So,  the  husband  shall  have  the  mortgage  of  a  copyhold  to  his  wife  and 
her  heirs,  and  not  the  heir  of  the  wife.     Dub.  1  Ver.  170. 

So,  if  the  mortgagee  devises  the  lands  in  mortgage  to  A.  and  the  heirs  of 
his  body,  remainder  to  6.,  and  afterwards  the  mortgagor  pays  the  money  to 
the  executor ;  A.  shall  have  all   the  money,  and  not  the  interest  only,     R. 
I  Ch.  R.  1 29, 

But  if  a  mortgagee,  after  a  possession  of  seven  years,  sell  to  A,  and  his 
heirs  ;  the  estate  goes  to  the  heir  of  the  purchaser,  and  shall  not  be  taken  as 
his  personal  estate,     1  Ver#  27  U 
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So  if  a  mortgagee  in  fee  has  posfiessioti,  and  so  much  time  is  elapsed,  that 
the  estate  is  not  redeemable,  it  goes  to  his  heir.     Semb.  2  Ver.  193, 

So,  if  a  mortgagee  in  possession  devises  or  conveys  to  a  daughter  and  her 
heirs,  and  she  marries  and  dies  without  issue,  the  husband  shall  not  have  the 
money  due  upon  the  mortgage,  but  the  land  shall  descend  to  the  heir  of  the 
wife.     R.  2  Ver.  583.     Eq.  R.  2. 

(4  A  10.)  Prior  incumbrance. 

If  a  mortgagee  advances  more  money  upon  an  old  mortgage  without  no- 
tice of  a  marriage  settlement  intervening,  it  shall  be  allowed,  notwithstand- 
ing such  settlement.     R*  Ca.  Ch.  119.     Vide  ante,  (4  A  6.) 

So,  if  a  mortgagee,  without  notice  of  a  prior  incumbrance  or  mortgage, 
purchases,  after  notice  thereof,  a  mortgage  precedent  to  the  second  mort- 
gage or  incumbrance,  he  shall  hold  against  the  mesne  mortgage  and  incum- 
brance, until  the  first  and  also  the  third  mortgage  is  discharged.  Per  Hale 
in  Chanc.  2  Vent.  338.  Ca.  Ch.  150.  162.  R.  Ca.  Ch.  201.  R.  2  Ca. 
Ch.  35.     R.  1  Ver.  187.     [1  Term.  Rep.  755.  763.] 

[A  suit  depending  between  incumbrances  on  other  estates  of  mortgagor's, 
and  his  judgment  creditors  and  his  representatives,  known  to  a  purchaser,  is 
notice.     2  Atk.  52.] 

[But  a  puisne  incumbrancer  cannot  take  in  a  first  incumbrance,  and  gain 
a  preference  to  a  second,  after  a  decree  with  direction  to  settle  the  prior- 
ities.    2  Ves.  571.     3  Atk.  809.] 

[The  prior  and  the  puisne  incumbrance  cannot  be  tacked,  unless  Ihcy 
are  the  same  person  in  the  same  right.     2  Atk.  52.] 

[A  mortgage  may  be  tacked  to  a  judgment  because  the  judgment  creditors 
might  bring  ejectment  on  elegit^  and  have  the  legal  estate.     Ibid.] 

[''l[An  agent,  trustee,  heir  at  law,  or  executor,  purchasing  a  puisne  in- 
cumbrance, shall,  as  against  another  incumbrancer,  be  paid  no  more  than  he 

ve  for  it ;  otherwise  of  a  prior  creditor,  though  he  gave  not  the  full  value. 
bid.] 

[If  a  prior  incumbrancer  has  also  a  bond,  the  bond  shall  be  postponed  to 
all  incumbrances  by  mortgage,  judgment,  or  statute-staple.     Ibid.] 

[A.  gives  judgment  in  1698  for  600/.  to  B.,  in  1707  they  settle  accounts, 
and  find  420/.  due  on  the  judgment,  and  A.  gives  B.  a  mor^ge  for  that  sum, 
as  collateral  security  to  judgment;  in  1716  C.  takes  assignment  of  mort- 
gage, reciting  90/.  ^the  consideration)  to  be  the  full  value  of  the  estate  ;  C. 
is  in  possession  of  another  mortgage  in  1688;  C.  shall  not  tack  the  two 
mortgages ;  yet  the  latter  shall  have  relation  to  the  judgment,  and  C.  re« 
ceives  the  sum  due  on  it  prior  to  creditors  after  1698,  and  for  the  money 
due  since  1707,  only  prior  to  creditors  after  1707.     2  Atk.  52. 

[A  prior  judgment  creditor  getting  a  subsequent  mortgage  cannot  tack  it. 
2  Ves.  662.     Sed.  qu.  Vide  ante.] 

(]It  is  a  settled  rule,  that  a  judgment  may  be  tacked  to  a  prior  mortgage. 
2  Atk.  348. J 

SIf  A.  mortgages  his  estate  to  B.  and  then  the  same  to  C,  and  afterwards 
s  to  D.  a  fee-farm  rent  issuing  out  of  D»'s  lands,  being  part  of  the  mortga- 
ged premises,  and  then  B.  and  D.  agree  that  on  B.'s  being  paid  his  mortgage 
money,  he  will  convey  the  fee*farm  rent  to  D.,  who  agrees  in  that  case  not 
to  sue  A.,  yet  C.  shall  be  entitled  to  redeem  B.  and  have  an  assignment  of  his 
whole  security,  and  thereby  to  compel  D.  to  redeem  him  as  to  the  fi^e-farm 
rent.     Ibid.] 

If  A*  lends  100/»  to  B.  upon  a  judgment,  and  C.  lends  300/.  to  B.  upon 
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a  mortgage,  and  a  term,  before  the  loan  by  A.  was  assigned  to  A*,  D.  and 
F.  to  attend  the  inheritance,  and  C*  obtains  an  assignment  of  the  term  from 
B*  and  F«,  and  afterwards  A.  having  notice  thereof,  takes  an  assignment 
from  A«,  B«,  and  Dm  to  E.  in  trust  for  A, ;  he  shall  be  preferred  as  to  two 
parts  of  the  term,     R.  2  Ver.  525. 

If  A*  mortgages  to  Eu  and  afterwards  without  B.  to  C«,  and  afterwards  with 

B.  to  D.  and  others ;  C.  shall  be  preferred  to  D.  and  the  others*  2  Ver.  574* 
If  the  cognisee  of  a  statute  agree  with  the  cognisor  for  part  of  the  land  in 

satisfaction ;  he  shall  protect  his  purchase  by  the  statute  against  a  mesne  in- 
cumbrance.    Semb.  Ca.  Ch«  36. 

So,  if  A.  has  a  mortgage  of  a  manor  and  land,  B.  a  second  mortgage,  and 

C.  has  a  mortgage  of  the  land,  and  afterwards  purchases  the  mortgage  of  A.  i 
he  shall  hold  the  manor  as  well  as  the  land,  till  he  is  satisfied  both.  R« 
two  J.  cont.  Ca.  Ch.  202. 

So,  if  A.  mortgages  the  moiety  of  a  manor  to  B.  and  the  whole  to  C.  and 
afterwards  the  whole  to  D.,  and  D.  purchases  the  mortgage  of  the  moiety  to 
B.  *,  he  shall  hold  that  moiety  against  C.  till  he  is  satisfied  the  money  pafd  to 
B.,  and  also  his  own  money  borrowed  upon  the  mortgage  of  the  whole  to 
hiniself*     R.  per  Chanc.  with  Hale  and  Rainsford,  2  Vent.  339. 

But  the  purchase  of  the  first  mortgage  protects  the  third  mortgage  only 
for  the  moiety  of  the  manor.     R.  2  Vent.  339. 

So,  if  a  purchaser  or  second  mortgagee  obtains  a  statute,  &c.  prior  to  the 
first  mortgage,  or  before  his  purchase,  he  shall  have  the  advantage.   1  Ver.  ^?« 

[*]And  a  receipt  for  the  money  lent  on  the  second  mortgage  is  sufficient, 
without  proof  of  actual  payment.     R.  2  Ver.  279. 

So,  if  a  second  mortgagee  purchases  a  statute  or  judgment  prior  to  the 
first  mortgage,  he  shall  be  compelled  by  the  first  mortgagee  to  account  only 
for  the  penalty  of  the  statute,  and  to  the  extended  value  of  the  land,  till  he 
is  satisfied  the  money  due  upon  the  statute,  and  his  second  mortgage  :  for  if 
a  cognisor,  at  common  law,  sue  a  scire  facias  ad  computand^^  he  shall  not  re- 
cover, if  the  cognisee  be  not  answered  the  penalty  of  the  statute  by  the  ex- 
tended value  of  the  land ;  though  in  equity  he  shall  recover,  if  the  cognisee 
is  answered  as  much  as  is  due  upon  the  statute  by  the  true  value  of  the 
land  ;  but  the  second  mortgagee,  having  equity  for  lum,  shall  not  account  in 
chancery,  but  as  a  cognisee  at  common  law.  R.  2  Vent.  338.  Ca.  Ch. 
167.     r  Ver.  50.     Hard.  318. 

But  if  the  statute  extends  to  more  land  than  the  second  mortgage,  it&rst 
mortgagee  pays  the  money  upon  the  statute  in  proportion  to  the  other  land, 
the  other  land  shall  be  discharged  :  and  such  proportioa  may  be  determined 
by  the  court.  Semb.  2  Vent.  339.  Vide  Ca.  Ch.  167.  R.  that  he  shall 
have  all  the  land  extended,  until  the  statute  and  last  mortgage  are  both  satis- 
fied.    Two  J.  cont.  Ca.  Ch.  202. 

And  if  the  second  mortgagee  purchases  a  statute  or  judgment,  &c.  prior 
to  the  first  mortgage,  he  may  plead  it  to  a  bill  by  the  first  mortgagee  for  dis^ 
covery  of  his  title.     2  Vent.  337.     R.  Ca.  Ch,  150.  164. 

If  a  man  purcliascs  a  lease  for  a  valuable  consideration,  without  notice  of 
a  jointure,  and  afterwards  gets  a  prior  judgment  and  extends  it,  be  sba/1 
hold  against  the  jointress,  until  he  is  satisfied  by  the  extended  value.    Ca. 
Ch.  247.  ^ 

But  if  he  takes  a  judgment  at  first,  and  after  the  jointure  takes  a  lease  of 
the  husband  for  a  valuable  consideration,  he  shall  not  hold  against  the  join- 
tress by  the  extended  value,  if  the  judgment  is  satisfied  by  the  true  value. 
K.  Ca.  Ch.  247. 
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If  A.  has  an  annuitj  out  of  the  maDorof  B.  upon  which  C.  has  a  mort- 
gage, and  D.  a  subsequent  mortgage,  reversion  to  F.  in  fee  ;  C.  without  no- 
tice of  the  mortgage  to  D.  pays  900/.  to  F.  and  A.  for  the  purchase  of  the 
annuity  and  reversion  of  which  only  500/.  to  A. ;  he  shall  hold  the  annuity 
against  D.  till  the  900/.  is  satisfied.     R.  2  Ca.  Ch.  20. 

If  husband  and  wife  by  fine  mortgage  the  land  of  the  wife  for  400/.,  and 
(he  husband  pays  300/.  and  afterwards  re-borrows  as  much  of  the  mortga** 
gee  ;  the  heir  of  the  wife,  shall  not  redeem,  without  payment  of  the  whole. 
1  Ver.  41.     9  Ca.  Ch.  98.     Vide  infra. 

If  a  second  mortgagee  purchases  a  prior  incumbrance,  after  a  bill  against 
him  by  the  first  mortgagee,  it  shall  be  allowed.     R.  2  Ver.  29.  81  • 

Bat  if  a  mortgage  is  made  by  tenant  for  life,  upon  affidavit  that  he  has  the 
fee,  and  after  his  death  the  mortgagee  takes  another  mortgage  from  the  son, 
who  had  the  inheritance,  for  other  money  advanced  to  the  son,  and  then  the 
son  makes  a  mortgage  to  B.,  B.  shall  redeem  on  payment  of  the  money  ad- 
vanced to  the  son,  without  paying  the  first  mortgage  made  by  the  father,  who 
had  not  a  title.     R.  2  Ca.  Ch.  23. 

Otherwise,  if  a  mortgagee  by  a  good  title  advances  more  money  without  a 
fine,  by  which  there  is  a  defective  title  as  to  the  second  mortgage,  yet  he 
shall  hold  till  both  sums  are  paid ;  for  he  has  a  title  at  law,  and  the  same 
equity  for  the  money  as  the  heir  for  the  land.  R.  2  Ca.  Ch.  98.  Vide 
supra. 

[*1[So,  if  the  mortgagee  advances  more  monejr  to  the  mortgagor  on  bond, 
by  which  he  binds  himself  and  his  heirs ;  the  heir  cannot  redeem,  without 
paying  the  money  on  the  bond  as  well  as  on  the  mortgage.  2  Ca.  Ch.  164. 
1  Ver.  244,  245.     2  Ver.  177.     Vide  2  Ves.jun.  376.] 

[A  mortgagee,  who  is  also  a  bond  creditor,  may  tack  his  bond  to  his  mort- 
gage as  against  the  heir,  but  not  as  against  intervening  incumbrancers  of  a 
superior  nature.     3  Atk.  556.     3  Bro.  C.  C.  162.] 

[Not  in  preference  to  other  creditors  under  a  trust  created  by  the  will  of 
the  mortgagor  for  payment  of  debts.     3  Atk.  630.     1  Ves.jun.  513.] 

So,  though  the  bond  be  prior  to  the  mortgage.     2  Ch.  R.  247. 

So,  if  the  assignee  of  a  mortgage  has  money  on  bond  due  to  him  from  the 
mortgagor.     2  Ch.  R.  300. 

So,  mortgage  to  A.  for  years,  afterwards  mortgage  to  B.  in  fee,  A.  assigns 
to  C.  who  advances  more  money,  and  takes  a  conveyance  of  the  inheritance, 
with  agreement  that  the  term  should  be  kept  on  foot  as  additional  security, 
but  it  is  not  assigned  to  a  third  person  ;  C.  shall  be  paid  his  whole  money, 
for  the  term  did  not  merge,  the  grant  being  void,  as  the  grantor  had  nothing 
in  him.     Str.  689. 

[If  A.  gives  notes  to  B.,  expressing  that  the  money  received  is  to  be  se- 
cured by  mortgage  on  his  estate  at  S.,  which  estate  he  had  before  mort- 
gaged to  C,  and  B.  buys  in  a  prior  mortgage ;  he  shall  protect  himself  against 
U.  for  the  notes  as  well  as  the  first  mortgage.     2  Atk.  34  7.] 

So,  if  B.  makes  two  mortgages  to  A.  and  one  is  deficient,  he  shall  not  re* 
deem  the  other  if  he  will  not  redeem  both.     1  Ver.  245.     2  Ver.  207.  286. 

[So,  where  two  separate  mortgages  of  difierent  estates  are  made  to  the 
same  person,  a  purchaser  of  the  equity  of  redemption  of  one  of  them,  can- 
not redeem  the  mortgage  upon  that  estate  only ;  he  must  redeem  both. 
Ambler,  733.] 

A  purchaser  of  a  prior  incumbrance  shall  not  have  advantage  of  it  for  se« 
coring  another  debt,  if  he  had  not  the  mortgage  or  purchase  of  the  land 
without  notice,  before  bis  purchase  of  the  incumbrance.    R.  Ch.  R.  409. 
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If  the  executor  of*  B.  mortgages  for  the  term  of  1000  jeara  to  A.  to  whom 
&00L  18  due  from  B.,  the  executor  of  B.  shall  not  redeem  without  payment 
of  the  500/*  due  from  B«  to  the  mortgagee,  though  B.  had  personal  assets 
sufficient  for  payment.     1  Ch,  R.  249. 

[But  if  a  devisee  in  trust  for  payment  of  dehts  mortgages  the  estate  to  a 
creditor  for  money  lent  him,  he  cannot  retain  for  the  old  debt  also,  but  for 
that  shall  come  part  passu.     1  Yes.  215.] 

.  So,  if  a  statute  is  inrolled  after  the  time  elapsed,  by  order  of  court,  where- 
by a  judgment  given  since  the  date  is  over-reached ;  if  the  land  be  in  oiort- 
gage,  whereby  neither  the  statute  nor  judgment  touch  the  estate  at  law,  the 
judgment  shall  be  preferred.     Semb.  1  Ver.  234. 

If  a  mortgagee  gets  a  prior  incumbrance  for  a  less  sum,  he  shall  be  al- 
lowed, upon  his  account,  tlie  whole  due  upon  it.  1  Ver.  49.  336.  R.  3 
Ver.  66.     Vide  supra. 

So,  if  he  gets  a  prior  statute,  &c.  and  extends  it  after  it  was  satisfied,  the 
mortgagor  sliall  not  be  allowed  relief  without  payment  of  the  mortgage.  R. 
2  Ver.  30. 

Otherwise,  if  an  heir  or  a  trustee  purchases  it  at  an  under  value.  I 
Ver.  49. 

[*3So,  if  a  mortgagor  makes  a  settlement  for  a  jointure,  and  afterwards  the 
mortgagee,  without  notice  of  the  jointure,  advances  more  money  ;  he  shall 
hold  against  the  jointress  till  both  sums  are  paid.     £q.  Abr.  311. 

[If  land  subject  to  the  payment  of  500/.  and  the  trustee  for  it  is  in  posses- 
sion for  several  years,  and  the  land  is  mortgaged ;  the  mortgagee  shall  not 
be  affected  by  this  charge,  for  he  may  say  the  land  has  borne  its  burthen. 
2  Vcs.  596.] 

So,  if  a  deed  being  a  security  to  A.  for  200/.  is  deposited  with  him  for 
300/*  more  borrowed  of  A.  as  a  pledge,  A.  shall  not  be  compelled  to  surren- 
der the  deed  till  payment  of  the  300/.  as  well  as  of  the  200/.    R.  Ca.  R.  1 1. 

If  plate  and  jewels  are  pledged  to  A.  for  200/.,  and  within  two  days  after 
are  pledged  by  A«  with  other  goods  to  B.  for  300/.  who  also  lends  to  A. 
50/.  on  promissory  note,  and  A.  becomes  bankrupt ;  the  pawner  shall  not 
redeem,  without  paying  to  B.  the  50/.  upon  the  note  and  the  300/.,  thoo^ 
no  proof  of  agreement  that  the  plate,  &c.  dhould  be  a  pledge  for  the  note ; 
but  the  other  goods  shall  be  applied  in  the  first  place.  R.  2  Ver.  691.  698. 
[Vide2Ves*jun.  378.1 

But  if  the  mortgage  be  of  a  reversion  for  200/.  upon  condition  to  redeem 
if  he  paid  40/.  per  ann.  for  eight  years,  he  shall  be  allowed  to  redeem  ou 
payment  of  principal  and  legal  interest.     R.  I  Ver.  402. 

[If  tenant  in  special  tail  makes  a  mortgage  and  dies,  and  the  remainder- 
man brings  bill  against  an  attorney  who  had  the  settlement,  and  the  mortgia* 
gee,  and  the  attorney  by  answer  submits  to  produce  it  as  the  couft  shall  di- 
rect, but  before  hearing  delivers  it  to  the  mortgagee,  the  court  will  not  com- 
pel the  settlement  to  be  delivered  up.     Bunb.  298.] 

[Where  there  is  a  subsequent  mortgagee  without  notice,  who  has  posses- 
sion of  the  title-deeds,  the  first  mortgagee  shall  not  compel  him  to  deliver 
them,  but  on  paying  his  mortgage-money.     3  P.  W.  280.] 

(4  A  11.)  Foreclosure  of  a  mortgage. 

[A  bill  of  foreclosure  is  not  necessary  on  a  mortgage  of  stock,  though  it  is 
necessary  on  mortgage  of  land.     2  Atk.  303.] 

After  a  mortgage  forfeited,  the  mortgagee  may  exhibit  his  bill  against  the 
mortgagor,  to  make  redemption  or  to  be  foreclosed. 
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But  he  c&nnot  foreclose  before  the  mortgnge  is  forfeitecl.    S  Vent.  365. 

^Qy  he  maj  exhibit  a  bill  against  B.  who  hath  a  second  mortgage,  though 
there  are  o*er  incumbrancers,  who  are  not  made  parties ;  and  shall  fore- 
close him  and  such  as  are  parties,  though  not  others  who  are  not  parties* 
R.  2Ver.  518.  ^ 

So,  upon  a  bill  to  redeem,  it  may  be  decreed,  that  the  mor^gor  shall 
redeem,  if  he  pays  at  such  a  day,  and  if  he  does  not  pay,  that  he  be  fore*- 
tlosed. 

So,  a  bill  may  be  by  the  heir  to  foreclose  ;  but  the  executor  afterwards 
shall  have  the  money  due  upon  the  mortgage.  R.  2  Ver.  66,  7.  Vide 
ante,  (4  A  9.) 

And  upon  a  bill  for  foreclo^re  the  court  only  bars  the  euuity  of  redemp- 
tion, but  does  not  decree  the  possession  generally,  nor  mend  the  title  of  the 
plaintiff.     3  Ca.  Ch.  244. 

Bill  against  an  infant  to  redeem  or  be  foreclosed ;  decree  shall  be,  that 
£*3he  be  foreclosed,  if  on  an  account  now  taken  the  infant  do  not  pay  the 
whole  due  within  six  months  after  his  full  age.     2  Ver.  392. 

[Infant  foreclosed  has  six  months  after  coming  of  age  to  shew  cause  against 
the  decree,  but  shall  not  ravel  into  the  account  nor  redeem,  by  paying  what 
is  reported  due,  but  is  only  entitled  to  shew  an  error  in  the  decree.  3  P. 
W.  352.] 

[Feme-covert  entitled  to  equity  of  redemption,  shall  be  absolutely  fore- 
closed, though  during  coverture ;  and  no  day  shall  be  given  her  or  her 
heirs  to  redeem,  after  coverture  determined.     3  P.  W.  352.] 

If  bill  be  against  a  second  mortgagee  and  an  infant,  who  has  the  inheri- 
tance, there  shall  be  a  foreclosure  against  the  second  mortgagee,  though  the 
infant  has  six  months  after  his  full  age.     2  Ver.  518. 

So,  if  the  mor^ge  be  of  a  reversion  after  an  estate  for  life  and  for  years, 
a  foreclosure  shall  be  decreed,  to  the  intent  that  the  mortgagee  may  sell  for 
his  money,  if  the  mortgagor  or  his  heir  will  not  redeem.     K.  1  Ch.  R.  32* 

If  an  annuity  be  granted  with  power  of  redemption,  and  a  clause  of  entry 
for  non-payment,  and  the  annuitant  enters  ;  he  may  havis  a  foreclosure  that 
the  annuity  shall  not  be  redeemed,  nor  that  the  land  shall  not«  R.  1  Ver* 
209. 

But,  after  foreclosure  and  an  absolute  conveyance,  the  mortgagee  shall  be 
subject  to  a  judgment,  of  which  he  had  notice  before  the  foreclosure.    R* . 
2Ca.  Ch.  171. 

Otherwise  if  he  had  not  notice  of  it.    Ibid.   • 

So,  after  foreclosure,  a  redemption  shall  be  admitted  upon  an  express 
agreement  subsequent,  that  the  mortgage  shall  be  redeemable.  Semb.  Ca» 
Ch.  218. 

So,  after  a  foreclosure,  and  a  purchase  afterwards  made  of  the  mor^^ee^ 
where  there  was  a  subsequent  mortage  before  the  foreclosure,  of  which  the 
prior  mortgagee,  at  the  time  of  the  foreclosure,  had  notice.    R.  Ch.  R.  409. 

So,  if  the  fii-st  Aortgagee  exhibits  a  bill  against  the  second  to  redeem  or 
to  be  foreclosed,  and,  after  a  decree  for  foreclosure,  devises  to  the  mor^- 
gor ;  the  second  mortgagee  shall  redeem  against  the  mort^gagor,  notwith- 
standing the  prior  decree  for  foreclosure.     R.  2  Ver.  235* 

So,  a  second  mortgagee,  &c.  shall  redeem  after  a  decree  for  foreclosure 
against  the  mortgagor.     2  Ver.  60 1 .  663. 

So,  if  creditors  by  bill  pray  a  sale  of  an  estate,  vsA  pending  the  bill  tbe 
mortgaK^^e  obtains  a  decree  for  forectosure,  the  creditors  may  afterwards 
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Sut  if  a  second  mortgage  redeems  a  prior  after  a  foreclosure,  the  prior 
m^ee  shall  be  allowed%ll  expences  (to  be  taxed  as  the  bill  of  a  solicitor) 
wbiTbe  was  at  in  obtaining  the  foreclosure,  before  his  prmcipal  and  inter- 
est shall  be  sunk  by  the  profits.     R.  2Ver.  185.  ,u    ^-      f 

So  after  a  decree  for  foreclosure,  chancery  will  enlai-ge  the  time  for  re- 
demption, in  a  case  of  necessity  ;  as  where  defendant  was  hindered,  by  a 
time  of  rebellion,  from  paying  at  the  day  limited  by  the  decree.     R.  Ca. 

VD«  64t  ii  J       iL'j 

Thoagh  the  decree  be  digned  and  inrolled.     Ibid. 

rif  mortgagee  brings  bill  for  a  foreclosure  against  the  mortgagor  and  sub- 
sequent morteagees,  and  the  mortgagor  acquiesces,  and  then  the  subsequent 
mortgagees  purchase  in  the  Brst ;  the  foreclosure  cannot  regularly  [*]be 
kept  o|en  on  the  mortgagor's  bringing  a  bill  against  the  subsequent  mort- 
cagecs,  suggesting  that  all  the  money  secured  on  his  estate,  except  the  first 
mortgage,  ^w  ^^  a*  P'^X'  '^"^  forfeited  to  the  heir  at  law,  who  has  assigned 
it  in  trust  for  him,  and  praying  to  redeem  on  paying  what  Was  bona  fide  lent, 
but  he  may  have  the  advantage  of  any  equity  at  the  hearing  notwithstand- 
ing  the  foreclosure  ;  yet  the  court  may  (and  in  this  case  did)  mduige  the 
mortgagor  with  a  short  time.     2  Atk.  467.]  ,      ,    „      . ,     r       i      ^ 

If  the  defendant  by  his  answer  offers  to  redeem,  be  shall  not  be  foreclosed, 
though  circumstances  afterwards  vary.     1  Ver.  448.  ,        ,  ^ 

FIf  there  is  a  clear  tenancy  in  tail,  the  remainder,  man  need  not  be  a  party 
to  a  bill  ol  foreclosure;  if  there  is  an  express  estate  for  life  he  roust.     2 

Atk.  101 .1  • 

[And  a  foreclosure  of  the  first  tenant  in  tail  will  bind  the  remainders. 

Ambler,  664.]  ,   .      v  •     r  n  t  c 

f  A  mortgagee  of  a  copyhold  not  in  possession,  may  bnog  his  bill  betore 
admittance  for  foreclosure,  and  alter  decree  bring  ejectment*     Ibid* 

[A  mor^agee  suing  for  a  foreclosm-e,  may  at  the  same  time  brii^  eject- 
ment  at  law.     2  Atk.  343.] 

[The  mortgagee  of  a  naked  advowson  should  not  bring  a  bill  of  foreclos- 
ure, but  should  pray  a  sale  of  the  advowson.     3  Atk.  559.] 

(4  A  12.)  When  it  shall  be  annulled. 

If  a  mortgage  is  ancient,  and  no  interest  paid  or  demanded,  it  sbalt  be  pre- 
sumed to  be  satisfied,  and  chancery  will  enfprcethe  vacatingordelivery  of  it 
to  the  purchaser,  where  the  possession  for  sixty  years  has  been  finee.     I  Ch. 

R.  105. 

[Though  there  has  been  no  demand  of  principal  or  interest  for  twenty 
years,  yet  a  mortgage  shall  not  be  presumed  satisfied,  for  the  mortgagee  is  sup- 
posed in  possession,  and  the  mortgagor  is  tenant  at  will.     3  Yes.  51.1 

[If  a  mortgagee  cancels  a  mortgage,  and  it  is  found  so  in  his  possession,  tt 
is  a  release ;  but  it  does  not  re-convey,  for  that  must  be  done  by  deed.  I 
Atk.  520.] 

(4  B)  NE  EXEAT  REGNUM. 

By  the  common  law,  every  one  might  go  out  of  the  realm  when  he  pleased. 
F.  N.  B.  85.  A.  Per  two  J.  2  Rol.  12.  4  Mod.  179.  Vide  Prerogative, 
(D34,35.) 

But  by  the  st.  5  R.  2.  2»  it  was  prohibited  to  all,  without  licence*,  but  to 
peers,  merchants,  and  soldiers;  but  this  is  repealed  by  thest.  4  Jac.  1. 
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Tet  a  man  may  be  restrained  within  the  realm  by  the  king^s  proclamation^ 
F.  N.  B.  85.  C, 

Or  by  the  writ  of  nc  exeat  regnum  under  the  great  or  privy  seal,  or  signet* 
F.  N.  B.  85.A.  *  r  b 

\j}(te  exeat  regnum  was  originally  a  state  writ,  granted  by  the  chancellor  on 
application  from  the  secretaries  of  a  state,  without  cause,  or  shewing  such  in- 
formation as  he  thought  of  weight ;  but  towards  the  end  of  James  I.  it  was 
thought  proper  to  grant  it  in  case  of  interlopers  in  trade,  great  bankrupts, 
duels,  and  others  concerning  many  of  the  subjects.  Lord  Bacon's  Ordinal^- 
ces.  No.  89,     3  P.  W.  313.] 

f  *]And  this  writ  shall  be  directed  to  the  party  himself.     F.  N.  B.  85.  B. 

Or,  to  the  sheriff  commanding  him,  quod  A.  venire  faciat  ad  sufficientes 
manttcaptores  inveniend.  quod  ad  partes  exteras  sine  iicentia,  &c.  se  non  diver" 
tat,  and,  upon  refusal,  quod  prisonce  committatur  quousque^     Ibid.  85.  D. 

Or,  it  may  be  directed  to  justices  of  the  peace,  or  to  both.  Ibid  85.  E.  ^ 
Inst.  54. 

Chancery  will  award  a  writ  of  ne  exeat  regnum  after  a  bill  exhibited,  upon 
affidavit  of  the  debt,  and  that  the  defendant  is  going  out  of  the  realm.  Ca. 
Ch.  1 16.     Reg.  App.  54,  55. 

[The  affidavit  to  obtain  it  must  not  only  say  defendant  is  indebted,  but 
must  mention  tho  facts  on  which  it  arises;  if  against  an  administrator,  it 
must  swear  to  the  belief  of  assets  come  to  his  hands.     2  Vcs.  489.] 

[The  court  will  not  grant  ne  exeat  regnoy  on  a  bill  for  a  sum  due  for  goods 
obtained  by  fraud,  though  plaintiff  swears  he  believes  the  goods  were  worth 
700/. ;  he  must  swear  positively  defendant  is  indebted  to  him  in  a  certain 
sum;  if  the  bill  is  for  an  account,  plaintiff's  swearing  he  believes  the  bal- 
ance in  his  favour  will  amount  to  so  much,  is  sufficient*     3Atk.  501.] 

[The  court  wtU  not  grant  it,  unless  plaintiff  shews  the  del>t  demanded 
against  defendant  to  be  certain,  not  when  it  is  on  a  contingency.  1  Atk.  ^21,] 
J  Vide  Mattocks  v.  Tremain,  3  Johns.  Ch.  Rep.  75. 

It  will  not  be  granted  on  petition  or  motion  ;  a  bill  must  be  filed.  Ibid.  ( 

[It  ought  not  to  be  granted  when  the  demand  is  entirely  at  law  ;  for  there 
plaintiff  has  bail,  and  be  shall  not  have  double  bail  at  law  and  in  equity.  1 
Atk.  531.     3P.  W.  314.] 

{  But  it  may  be  granted,  ex-necessrtate,  where  a  suit  is  pending  at  law,  for 
a  demand  at  law  though  the  defendant  is  held  to  bail,  but  he  and  his  bail,  who 
had  sold  his  property,  were  about  to  remove  to  a  foreign  jurisdiction.  Por- 
ter r.  Spencer,  3  Johns.  Ch.  Rep.  169.  j 

[II  is  never  granted  where  there  is  not  a  mere  equitable  den^and  ;  except 
once,  in  compassion  to  a  wife  who  sued  for  alimony  in  the  spiritual  court. 
2  Atk.  210.]  }  Vide  Seymour  r.  Hazard,  1  Johns.  Ch.  Rep.  1.  Denton 
V.  Denton,  1  Johns.  Ch.  Rep.  364.  S.  C.  1  Johns.  Ch.  Rep.  441..p,evalli7., 

Devall,  4  Des.  79. 

This  writ  may  be  granted  against  a  foreigner,  or  citizen  of  another  state, 
and  for  a  demand  arising  abroad ;  but  the  writ  will  be  discharged  on  the  de- 
fendant's giving  security  to  abide  tl^e  decree.  Woodward  v.  Schatzell,  3 
Johns.  Ch.  Hep.  412.  |^ 

Or,  without  a  bill  on  a  petition  to  the  lord  cha  ncellor.  Pr.  Ch.  171. 

[U  ought  not  to  be  granted  without  a  bill  first  filed  ;  per  Talbot,  C.  who 
said  he  never  knew  it  done,  (though  it  was  done  by  Trevor  M.  R.  and  by 
Cowpor.C,  in  1709),  and  ordered  the  writ  to  be  superseded,  and  defendant 
discharged  out  of  custody ;  but  it  seems  be  had  given  bail  in  an  action  %% 

law.     3B.  W.  3,12.} 
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[The  court  wiU  not  order  aecurity  to  be  given  if  the  auiwer  is  come  in. 

Bunb.  183.]  ...        •  i  •.     -ii      iu:j  t 

r  But  if  he  has  not  answered,  and  is  in  contempt,  it  will.  ma.  j 
Or,  if  he  is  going  into  Scotland,  though  since  the  union  it  is  not  out  of  the 

realm ;  for  the  prSiess  of  the  court  does  not  extend  thither.     2  Sal.  702.    1 

P  W   263 
And  the  condition  of  the  recognizance  shall  be,  that  he  does  not  go  out  of 

the  realm,  or  to  Scotland.     1  P.  W- 263.  ^    •    *u    j 

[Talbot  C.  was  doubtful  whether  the  common  wnt  would  restraan  the  de- 
fendant going  to  ScoUand,  and  also,  whether  he  could  alter  the  old  establish- 
ed  form ;  and  the  registers  s^id,  they  never  knew  any  o&er  than  the  commou 
order  made ;  and  his  lordship  would  make  no  order,  but  left  them  to  pro- 
ceed  in  the  old  beaten  path.     C.  T.  T.  196.] 

A  ne  exeat  regnum  shall  be  awarded  against  a  clerk.     2  Inst.  54. 

And  also  against  a  layman.     R.  Ca.  Ch.  116. 

Awarded  against  a  woman.     Reg.  App.  55. 

S  Against  a  peer.     Ibid, 
he  court  will  grant  it  against  a  feme  covert,  executrix  of  her  former  hus- 
band alone,  if  her  present  husband  is  gone  out  of  the  kingdom.  3  Atk.  409.^ 
It  may  be  awarded  upon  the  surmise  of  any  man.     F.  N#  B.  85.  F. 
When  a  man  designs  a  prejudice  to  the  kingdom.     Reg.  App.  55m    F.  N. 

3.  85.  D. 
So,  for  a  private  cause.    R.  Ca.  Ch.  U6.    2  Ca.  Ch.  245.  Semb.  coot 

C}l,  R-  257. 

As,  if  a  man  be  indebted  to  several,  and  it  be  suspected  that  he  will  go  out 
of  the  kingdom  to  avoid  paying  his  creditors.  R.  Ca.  Ch.  1 1 6.  Reg.  App. 
54,  55. 

If  there  be  a  sentence  against  a  man  for  alimony  in  the  spiritual  court, 
and  he  threatens  to  leave  the  kingdom.     R.  Ca.  Ch.  116.     R.  2  Vent.  345. 

If  the  bill  of  a  solicitor  upon  a  taxation  appears  to  be  overpaid,  upon  affi- 
davit that  he  has  not  repaid  the  overplus,  and  intends  to  depart  the  king- 
dom ;  though  no  bill  pending  against  him.     R.  Pr.  Ch.  171. 

If  surety  be  given  to  p.,  against  whom  a  ne  exeat  regnum  was  prayed, 
shall  not  go  out  of  the  kingdom,  the  surety  sball  not  be  discharged,  though 
B.  be  committed  for  non-performance  of  a  decree.     Pr.  Ch.  230. 

But  a  bill  to  oblige  an  executor  to  exhibit  an  inventory,  and  to  give  seco- 
I'ity  to  account  before  he  went  beyond  sea,  was  dismissed  upon  a  deroancr ; 
for  it  prayed  an  injunction  in  the  nature  of  a  ne  exeat  regnnm*  R.  Ch.  R.  257. 

So,  a  writ  of  ne  exeat  regnum  shall  not  be  granted  without  oath.  Skin.  1 36. 

Nor,  was  it  used  to  be  granted  by  courts  of  justice,  but  of  late  times.  Ibid* 

And  for  a  particular  cause.     4  Mod.  179. 

(4  C)  NOTICE- 

(4  C  1.)  How  regarded. 

Notice  of  a  trust  makes  a  person  privy,  and  an  act,  which  was  a  breach  ol' 
trust  in  the  actor,  shall  be  void  as  to  him  who  was  privy  ;  as,  a  purchaser 
irith  notice  of  a  trust,  judgment,  mortgage,  or  other  incumbrance,  shall  be 
affected  by  it.     R.  Lane,  60.     Vide  pqst,  (4  I  3,  4. — 4  W.  28.) 

Though  a  fine  be  levied,  and  five  yeans  pass  witlkout  claim.  R.  2Ca*  Ch. 
125.     Eq.  Abr.  332. 

If  notice  be  confessed  by  A.,  who  assigns  to  Q..  wi¥)  denies  notice,  boik 
*745]  ^  ^ 
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is  proved  agaiDst  him ;  though  the  confession  of  A.  cannot  be  read  against 
B.,  jet  if  B.  will  shelter  himself  by  the  want  of  proof  of  notice  to  A.,  he 
shall  be  put  in  the  place  of  A.,  and  found  by  his  confession.     1  Ver.  486.] 

[Denying  notice  at  the  time  of  execution,  or,  at  the  time  of  paying  the 
consideration-money,  is  not  sufficient ;  it  must  be,  at  or  before  the  execution. 
5  Atk.  397.] 

If  a  man  pays  a  bond  to  A.,  who  was  but  a  trustee,  having  before  con* 
fessed  a  judgment,  and  A.  afterwards  makes  a  warrant  to  another  attorney 
to  acknowledge  satisfaction,  the  payment  to  A.,  when  he  had  notice  of  the 
trust,  is  void.     E({.  Abr.  332«     2  Ver.  1 97. 

["^jSo,  if  A.  assigns  a  bond,  payment  to  him,  after^  notice  of  the  assign- 
iDent,  is  void.     Ibid.     ]  Ver.  640. 

[If  a  judgment  aflecting  an  estate  in  Middlesex  is  signed  in  1733,  and 
registered  12th  June  1735,  and  a  mortgage  is  made  24th  May  1735,  and 
registered  2d  June  1 735,  though  there  is  proof  by  one  witness  that  the  mort- 
gagee knew  of  the  judgment ;  yet,  if  he  denies  it  in  his  answer,  the  mortgage 
shall  not  be  postponed  ;  for  the  couH;  will  not  break  in  upon  an  act  of  par- 
liament on  suspicion,  however  strong.     2  Atk.  275.]  < 

[If  A.  seised  of  land  in  Middlesex  to  himself  and  wife,  and  to  such  persons 
as  thev  shall  appoint,  which  they  by  deed  execute,  and  then  A.  mortgages, 
and  the  mort^iige  is  registered  before  the  appointment,  the  mortgage  shgll 
take  place.     2  Ves.  413. 

[Registration  in  Middlesex  under  the  statute  of  an  equitable  estate,  is  not 
of  itself  notice  to  a  subsequent  legal  mortgagee,  so  as  to  take  from  him  his 
legal  advantage.  Ambler,  648.]  {  Vide  Peters  v.  Goodrich,  3  Conn.  Rep. 
146.  } 

(4  C  2.)  What  shall  be  notice. 

If  a  man  has  notice  .before  the  conveyance  executed,  it  is  sufficient,  though 
it  was  after  his  contract.     R.  Ca.  Ch.  34. 

[Or,  though  after  he  has  paid  his  money.     1  Atk.  382.] 

[A.  purchases,  pays  part,  gives  bond  for  residue,  before  payment  of  the 
bond  he  has  notice  of  an  equitable  lien  on  the  premises  ;  this  is  sufficient ; 
for  though  he  has  no  relief  at  law,  equity  will  stop  payment  of  the  bond.  3 
P.  W.  307.]      {  Vide  Frost  r.  Beckman,  1  Johns.  Ch.  Rep.  301.  { 

If  a  trust  be  by  patent  for  creditors  claiming  within  a  year,  and  after  the 
year  the  patentee  assigns  to  A.,  who  assigns  to  B.,  not  having  notice  whether 
the  debts  are  paid  or  not ;  notice  of  the  patent  is  sufficient.  R.  1  Ver.  319. 

[Where  a  man  claims  under  a  conveyance,  where  there  is  an  estate-tail 
prior  to  the  estate  under  Which  he  purchased,  it  is  incumbent  on  him  to  see 
if  that  estate  is  spent ;  and  he  cannot  in  such  case  protect  himself  by  plea, 
as  he  cannot  deny  notice  of  plaintiff's  title.     1  Atk.  522.1 

If  a  lease  be  made  with  exception  of  all  prior  leases,  this  shall  be  notice  of 
prior  leases,  and  all  covenants  contained  in  them.     Ca.  Ch.  260. 

If  a  purchaser  has  notice  of  a  settlement  upon  a  wife,  &c.  after  marriage, 
it  shall  be  notice  that  it  was  pursuant  to  articles  before  the  marriage,  though 
the  settlement  does  not  recite  them'.     2  Ver.  384. 

[3ut  such  constructive  notice  of  ancient  articles,  entered  into  before  the 
Fole  was  established  for  construing  articles,  and  carrying  them  into  execu- 
tion, shall  not  affect  a  purchaser  ;  as,  lybere  by  ancient  articles  before  mar- 
nage,  it  was  agreed  to  settle  the  estate  on  the  husband  for  life,  remainder 
(subject  to  a  chaise  by  way  of  jointure  for  the  wife)  to  the  heirs  male  of  the 
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husband  by  his  wife^  and  by  a  settlement  after  marriage  these  articles  were 
in  part  executed  ;  afterwanls  husband  and  wife  by  deed  and  fine  mortgaged 
part  of  the  premises,  and  in  the  deed  it  was  declared  that  the  charge  to  the 
wife  should  be  suspended  till  the  determination  of  the  mortgage  term,  and 
on  asftignment  of  the  mortgage  term  the  husband  delivered  over  to  the  as- 
signee the  settlement  after  the  marriage,  and  took  a  receipt  from  him  in  gen- 
eral, for  a  settlement.  This  was  held  by  Lord  Hardwicke  not  to  be  suffi- 
cient notice  to  the  mor^agee  or  his  assignee.     Ambler,  ^85.] 

If  a  deed  mentions  a  will,  revocation  by  another  deed,  or  other  such  [*]like 
fact,  notice  of  the  first  deed  shall  be  reputed  notice  of  all  that  is  contained  in 
the  will,  the  other  deed,  &c«  to  which  the  first  refers  ;  for  it  is  his  negligence, 
if  he  does  not  inquire  after  it.     2  Ca.  Ch.  246.     Eq.  Abr.  33K 

So  if  a  purchaser  sees  a  deed,  which  was  made  with  power  of  revocation 
by  will,  he  shall  be  presumed  to  have  notice  of  all  that  is  contained  in  the 
will.     2Ca.  Ch.  246. 

So,  if  a  mortgage  is  excepted  in  a  deed,  notice  of  such  deed  shall  be  notice 
of  all  that  could  be  discovered  by  a  sight  of  the  mortgage,  though  it  was  not 
in  his  power  to  have  a  sight  of  the  mortgage.     R.  Ca.  Ch.  291. 

So,  if  a  jointure  is  mentioned,  it  shall  be  notice  of  all  contained  in  tVie  join-: 
ture  deed.     Eq.  R.  7. 

So,  if  a  settlement  is  mixed  witli  writings  delivered  to  the  counsel.  Eq. 
Abr.  331. 

[In  all  cases,  where  the  purchaser  cannot  make  out  a  title  but  by  a  deed, 
which  leads  him  to  another  fact ;  the  purchaser  shall  not  be  a  purchaser 
without  notice  of  that  fact,  but  shall  be  presumed  cc^nizant  ofit;foriiis 
crassa  negligentia  that  he  sought  not  after  it.     Ambler,  31 4.] 

So,  if  counsel  had  the  deeds,  for  the  perusal  of  the  title,  in  which  a  trust, 
mortgage,  &c.  is  mentioned,  such  notice  to  the  counsel  shall  be  notice  to  his 
client.     3  Ca.  Ch.  110.     R.  Eq.  8.     Vide  post,  (4  C  5.) 

Though  he  did  not  observe  such  recital  or  mention  of  the  trust,  &c.  3  Ca. 

Ch.  no. 

So,  if  his  attorney,  solicitor,  or  agent  has  notice ;  as,  if  the  same  scrivener 
transacts  mortgages  for  A.  and  B.     R.  2  Ver.  574. 

^  So,  if  A.  treats  for  a  purchase,  and  has  notice  of  the  incumbrance,  and 
purchases  in  the  name  of  B.,  who  pays  the  money,  and  has  no  notice.  R.  2 
Ver.  610. ;  for  A.  was  agent  for  B. 

But,  if  a  counsel  has  notice  upon  another  occasion,  and  not- as  €ounsef  for 
defendant,  it  shall  not  be  notice  to  him.     1  Ver.  287. 

Or,  if  the  counsel  has  notice,  but  does  not  finish  the  settlement,  b\ft 
another  counsel  is  afterwards  employed.-    Dub.  Eq.  R.  8. 

(4  C  3.)  Lis  pendens, — ^When  it  shall  be  notice. 

So,  lis  pendens  is  sufiicient  notice,  without  actual  notice  of  tlie  suit.  2 
Ca,  Ch.  116.  \  Vide  Murray  r.  B^llou,  1  Johns.  Ch.  Rep.  566.  Heatley 
V.  Finstcr.  2  Johns.  Ch,  Rep.  153.     Green  v,  SJaytcr,  4  Johns.  Ch.  Rep. 

83.  } 

[If  a  bill  is  brought  to  establish  a  will,  it  is  lis  pendens^  and  aflfects  a  pur- 
chaser under  thewilL     2Atk.  174.] 

[If  an  estate  be  purchased  by  private  contract  after  a  bill  brought  by  cre<V 
iters  for  Falc  of  it,  the  sale  will  be  set  aside.     Ambler,  676.] 

[A  decree  is  not  implied  notice  to  a  purchaser  after  the  caus^  is  ended, 
for  it  is  the  pendency  of  the  suit  that  is  notice  ;  but  if  the  decree  is  only  for 
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an  account,  and  does  not  put  an  end  to  the  question,  the  suit  is  stiU  notice* 
3  Atk.  392.  ] 

[A  duit. about  liioney  secured  on  an  estate,  or  other  collateral  matter,  but 
not  relating  to  the  estate  i  it  is  not  notice  to  a  purchaser  of  the  estate  pend^ 
ing  the  suit.     Ibid.] 

If  land  is  devised  t<5  be  sold  for  payment  of  debts  if  the  personal  estate  be 
not  sufficient ;  if  a  suit  be  commenced  by  the  heir  against  the  executor  or 
trustees,  for  an  account  of  the  personal  estate,  a  purchaser  pendente  lite 
without  actual  notice  ought  to  re-convey  to  the  heir,  if  by  the  event  r*]of  the 
suit  it  appears  that  the  personal  estate  was  sufficient.     R.  2  Ca.  Cn.  1 16. 

So,  if  A.  purchases,  and  pays  his  money  the  same  day  the  bill  is  filed,  he 
shall  lose  his  money,  though  he  had  no  notice.     Ca.  Ch.  301. 

So,  if  a  commission  issues  against  a  bankrupt,  it  shall  be  notice  of  the  banjc- 
roptcy,  without  actual  notice.  Per  two  Com.  Rawlinson  cont.  1  Ver. 
157.  161. 

If  A.  lends  money  to  B.,  and  takes  a  bond  for  it  in  the  name  of  C,  and 
afterwards  brings  an  action  in  the  name  of  C.  against  B.,  who  confesses  judg- 
ment, and  afterwards  pays  the  money  to  C.  (having  notice  of  the  trust),  upon 
which  satisfaction  is  acknowledged,  by  another,  who  was  not  the  attorney 
apon  the  record  ;  it  will  be  a  fraud  upon  A.,  and  the  changing  of  the  attor- 
ney will  be  notice.     Eq.  Abr.  332.     2  Ver.  197. 

If  a  bill  be  filed,  and  subpoena  served,  it  shall  be  proof  against  all  persons 
of  a  lis  pendens.     1  Ver.  318,  9. 

Though  the  subpoena  be  not  returnable  till  the  next  term. 

So,  if  a  bill  be  filed  before  purchase,  though  no  process  is  served,  it  shall 
be  notice.     Semb.  2  Ca.  Ch.  116. 

And  where  a  bill  is  filed,  the  suit  is  depending.     5  Co.  47.  b. 

So,  if  a  man  present  at  the  hearing  pay  money  to  B.,  after  a  decree  that 
he  shall  not  receive  it.     Eq.  Abr.  331.     1  Ver.  57.  122. 

But  service  of  a  subpcena  is  no  proof,  before  a  bill  filed,  that  lis  est  pen^ 
dens»     1  Ver.  319* 

(4  C  4-)  When  not. 

fjis  pendens  is  not  notice,  if  it  was  collusive  and  not  real.    2  Ca*  Ch.  1 1 6. 

So,  if  the  suit  abates,  a  purchaser  pendente  lite  shall  not  be  affected  by 
the  suit  depending,  without  actual  notice.     1  Ver.  286. 

So,  though  a  judgment,  &c.  be  upon  record,  it  is  not  sufficient  notice ;  for 
express  notice  of  it  is  necessary.     Ca.  Ch.  37. 

So,  express  notice  is  necessary  where  land  is  devised,  upon  condition,  to 
the  heir ;  for  he  takes  by  descent.  8  Co.  92.  a.  3  Mod.  28,  9.  Eq.  Abr. 
333. 

Otherwise,  if  a  devise  be  to  a  stranger;  for  he  takes  by  the  devise,  and 
shall  take  notice  at  his  peril.     Eq.  Abr.  333. 

(4  C  5.)  When  notice  to  one  affects  another. 

Notice  of  an  agreement  to  an  agent  or  trustee  shall  be  notice  to  the  party 
himself,  who  purchases ;  as,  if  the  scrivener,  who  draws  the  mortgage,  or 
transacts  the  contract,  had  notice  of  a  prior  incumbrance.  £q.  Abr.  330* 
Vide  ante,  (4  C.  2.) 

[If  one  person  is  employed  as  counsel  or  agent  for  both  parties,  both  are 
affected  with  notice  to  him.     3  Atk.  646.     1  Ves.  64.     Ambler,  436.] 

rif  an  agent  has  notice  of  a  prior  incumbrance  on  lands  in  Middlesex,  this 
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18  a  sufficient  equity  to  postpone  k  second  settlement,  though  the  last  is  reg- 
istered, and  the  first  not.     Ibid.     Vide  Ambler,  626.] 

[If  an  agent  employed  to  place  out  money  on  a  security  admits  that  by 
former  transactions  he  knew  of  an  incumbrance,  but  thought  the  security 
good  for  both,  it  is  good  notice.     2  Ves.  368. 

So, 'if  notice  is  given  to  A.,  who  purchases  in  the  name  of  a  trustee.  Eq. 
Abr.  330.     Ca.  Ch.  338. 

']Or,  in  the  name  of  his  son.     Ibid. 

r,  the  conveyance  be  to  the  son  and  his  heirs,  who  had  not  notice.  Ibid. 

So,  if  A.  has  notice,  and  purchases  in  the  name  of  B.,  and  then  agrees  that 
B.  shall  be  the  purchaser,  who  pays  the  money  not  having  notice  ;  be  shall 
be  affected  by  the  notice  to  A.  ;  for  his  approbation  of  the  purchase  by  A. 
makes  A.  his  agent  ab  initio.     Eq.  Abr.  331.     2  Ver.  609. 

[A  second  mortgagee,  with  notice  of  first,  but  without  notice  of  a  trust- 
charge  prior  to  both,  of  which  first  mortgagee  had  notice,  must  take  subject 
to  that  demand.     3  Ves.  473.J 

(4  C  6.)  When  not. 

[Though  a  father  making  settlement  appears  to  have  notice  of  a  rent- 
charge  on  the  lands,  yet  this  is  not  sufficient  evidence  of  notice  to  affect  wife 
and  son  claiming  under  such  settlement  as  the  apparent  owner  might  make. 
1  Ves.  387.] 

If  A.  has  notice  of  a  prior  settlement  or  incumbrance,  and  purchases,  and 
afterwards  sells  to  B.,  who  has  not  notice,  who  sells  to  C.  who  has ;  C.  shall 
not  be  charged  by  the  notice  of  A.  or  to  himself ;  for  then  an  innocent  pur- 
chaser could  never  sell.  R.  cont.  per  Master  of  the  Rolls,  but  reversed  per 
Lord  Keeper.     Eq.  Abr.  331. 

!'If  a  man  by  marriage-articles  agrees  to  settle  a  church-lease  on  himself, 
e,  and  issue,  and  afterwards  sells  it  to  a  stranger,  who  has  no  notice  of  the 
articles,  and  bis  executors  sell  it  to  B.,  who  has  full  notice  of  them,  and  takes 
a  collateral  security  ;  yet  B.'s  purchase  shall  stand  good  against  those  claim- 
ing under  the  articles.     C.  T.  T.  1 87.     2  Atk.  242.] 

So,  if  A.  purchases,  having  notice,  and  sells  to  B.  who  has  not  notice  that 
the  vendor  was  only  tenant  for  life,  though  a  bill  by  the  son  against  B.  shall 
be  dismissed,  yet  A.  shall  account  for  the  purchase-money  to  the  son,  and 
for  interest  from  the  death  of  the  father.     Eq.  Abr.  331.     2  Ver.  384. 

And  though  A.  takes  an  assignment  of  a  mortgage  to  protect  his  purchase, 
he  shall  be  allowed  only  the  money  due  upon  the  mortgage,  which  was  prior 
to  the  settlement.     Ibid. 

[If  a  counsel  employed  to  look  over  a  title,  by  some  other  transaction  for- 
eign to  this  business,  has  notice,  it  does  not  affect  the  purchaser.  Ibid*  3 
Atk.  392.     C*  T.  T.  187.     2  Atk.  242-3 

[The  court  is  tender  of  extending  constructive  notices,  but  will  not  lay  it 
down  as  a  general  rule,  that  notice  to  a  person  concerned  for  both  parties  is 
not  good  to  a  mortgagee,  yet  will  adhere  to  this  rule,  that  notice  should  be 
in  the  same  transaction.     3  Atk.  291.] 

I  The  record  of  an  absolute  deed,  as  such,  is  no  notice  to  a  subsequent 
purchaser,  Dey  v.  Dunham,  2  Johns.  Ch.  Rep.  182.  Vide  Demarest  r. 
Wynkoop,  3  Johns.  Ch.  Rep.  147, 

Whether  the  record  of  a  mortgage  is  constructive  notice  to  subsequent 
purchasers,  vide  Fj-aser  r,  M'Phereon,  3  Des,  393,  Vide  Tavlor  r.  Heriot, 
4  Des.  227.  \ 
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(4  C  7.)  When  notice  does  x^i  prejudice. 

If  a  man  purchases  for  valuable  consideration,  he  shall  not  te  prejudiced 
by  a  voluntary  settlement,  though  he  had  notice  of  it.     Eq*  Abr.  334. 

[A  man  who  purchases  for  a  valuable  consideration,  with  notice  of  a  vol- 
untary settlement,  from  a  person  who  bought  without  notice,  shall  sheltet 
himself  under  the  first  purchaser,  but  his  interest  must  be  exactly  thesame« 
1  Atk.  571.] 

So,  if  a  bill  be  agsTinst  a  purchaser  for  valuable  Consideration,  which 
[*Jchaiges  that  the  defendant  had  notice,  and  that  it  was  mentioned  in  such 
a  lease,  and  defendant  denies  notice,  and  that  it  is  there  mentioned ;  he  need 
not  produce  the  lease,  though  there  be  a  replication  to  the  answer,  without 
4ome  proof  that  falsities  his  answer  ;  for  it  tends  obliquely  to  a  discovery  of 
his  title.  Cont.  per  Master  of  the  Rolls.  K.  per  Lord  Keeper  1704.  Eqt 
Abr.  334. 

So,  if  a  purchaser  has  notice  of  a  settlement,  which  makes  the  vendor  ten- 
ant for  liie,  but  who  before  issue  might  bar  the  contingent  remainders,  he 
shall  not  be  aifected,  if  he  had  not  notice  that  the  vendor  had  issue  born  five 
days  before.     Eq.  Abr.  333.     Cited  by  Rawlinson,  2  Ver.  159. 

(4  D)  OBLIGATION. 

(4D  L)  Shall  be  cancelled. — Being  satisfied^ 

If  a  bond  or  other  security  for  money  be  satisfied,  and  the  obligee  will  not 
cancel  or  deliver  it  to  the  obligor,  chancery  will  oblige  him  to  do  it*  1  Ch^ 
R.  Earl  of  Oxford,  8.     Vide  post,  (4  D  1 L) 

So,  if  part  of  the  debt  be  satisfied,  updn  payment  of  the  residue  chancery 
will  compel  the  delivery  of  the  security. 

So,  if  double  security  be  given  for  the  same  debt  \  as,  a  bond  and  a  pawd, 
&c. ;  if  one  is  satisfied,  chancery  will  oblige  the  cdnCelling  of  the  other. 

So,  if  the  money  be  paid  to  my  scrivener,  who  has  the  disposal  of  my 

money.  *>   /^     rii.     « 

Or,  to  my  wife,  who  usually  receives  money  for  me.     R.  Ca.  Ch.  38. 
So,  if  it  be  satisfied  by  one  obligor,  the  other  shall  be  discharged  from  the 

bond. 

Or,  if  the  bond  be  released  or  otherwise  discharged* 

Or,  if  it  be  satisfied  by  the  principal  the  surety  shall  be  dischatged^ 

Or,  if  the  obligee  has  accepted  other  security  from  the  principal. 

If  after  a  bond  of  900/.  for  payment  of  450/.  it  be  agreed  that  the  obligor 

shall  pay  80/.  per  ann.  till  the  450/.  and  every  part  be  paid  ;  if  by  the  80/* 

per  ann.  the  450/.  and  interest  are  satisfied,  the  bond  shall  be'  cancelled. 

R.  1  Vef.  352.  .     L  ii  <. 

[Where  no  demand  has  been  made  oii  a  bond  for  twenty  years,  it  shall  be 
deemed  satisfied  even  at  law.     2  Atk.  144.]  .       i,        /*        ^ 

If  a  recognizance  or  bond  be  for  payment  of  an  annuity,  &c.  of  aticient 
date,  and  no  annuity  paid  or  demand  for  many  years,  so  that  it  may  be  pre- 
sumed to  be  satisfied,  the  land  out  of  which  it  was  paid  being  sold  by  consent 
of  all  parties,  chancery  will  compel  the  cancelling  of  the  recognizance  or 
bond.     1  Ch.  R.  103.  106/    Videpost,  (4  D  17.) 

If  judgment  be  given  upon  the  bond.     1  Ch.  R.  107. 

fA  judgment  shall  not  be  presumed  satisfied  merely  from  length  ol  titoe 
(as  42  years.)  if  satisfaction  is  not  entered  on  record.     2  Atk.  45.] 

Vol.  n.   '  ^J  I   ^^^' 
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(4  b  2.)  After  forfeiture. 

though  a  bond  be  forfeited,  chancery  will  compel  the  cancelling  of  i(, 
«pon  payment  of  principal,  interest,  and  costs  ;  and  the  obligee  shall  not 
have  the  penalty.     Vide  Eq.  Abr.  91.  ,.       ,  n 

If  the  bond  be  to  save  harmless,  the  obligor  shall  be  relieved  generally, 
on  payment  of  so  much  as  upon  a  trial  at  law  the  obligee  appears  to  be  dam- 
nified.    1  Ch.  R.  199.  .^   .    ^        .u 

|*lBut  if  the  obligee  by  his  answer  swears  that  he  is  damnified  above  Itie 
penalty  of  the  bond,  there  needs  no  trial  ;  but  the  obligor  shall  be  otisted  of 
nis  relief  without  trial.     Ibid.  i        v  i 

If  a  bond,  by  a  subsequent  agreement  to  take  80/.  per  ann.  till  the  whole 
is  paid,  be  overpaid,  chancery  will  not  oblige  the  repayment  of  the  surplus. 

1  Ver.  352. 

But  if  principal  and  interest  exceed  the  penalty,  chancery  will  compel 
the  payment  of  the  interest  and  costs,  as  well  as  of  the  principal. '  R.  Ca. 
in  Pari.  16.     Dub.  2  Ca.  Ch.  185.     Vide  ante,  (3  A  4.)— post,  (4  D  J 6.) 

Yet,  if  a  judgment  be  obtained  for  the  penalty,  upon  payment  of  so  much 
as  is  due  upon  the  judgment,  with  interest  from  the  time  of  the  judgment, 
and  costs  at  law  and  equity,  the  judgment  shall  be  satisfied  and  bond  deliv- 
ered up,  though  the  principal  and  interest  due  exceed  the  sum  for  which 
the  judgment  is  obtained.     R.  Ca.  Ch.  24.     1  Ver.  350. 

But  money  paid,  not  exceeding  the  interest  due,  shall  be  intended  to  be 
paid  for  interest.    Ca.  Ch.  24.     Vide  ante,  (3  S  6.) 

And,  if  money  be  paid  the  same  term,  but  before  actual  entry  of  the 
judgment,  it  shall  be  intetided  as  interest  upon  the  bond,  and  not  to  be  paid 
upon  the  judgment.     R.  Ca.  Ch.  24. 

So,  if  land  be  devised  for  payment  of  debts,  and  the  interest  due  upon  a 
bond  exceeds  the  {)enalty,  nothing  but  the  penalty  shall  be  paid  ;  for  the 
devise  was  for  security  of  the  debt,  and  not  to  enlarge  it.     1  Sal.  154. 

(4  D  3.)  Or,  relieved  against. — If  the  obligation  be  obtained  by 

fraud. 

If  a  bond  or  other  security  be  obtained  by  fraud  or  practice,  chancery 
will  relieve  against  it ;  as,  if  upon  the  marriage  of  A.'s  son  to  the  daughter 
of  B.,  B.  will  not  consent  unless  all  the  debts  of  the  son  are  discharged, 
upon  which  his  brother  discharges  them,  but  aAerwards  the  son,  with  the 
consent  of  the  daughter,  gives  a  bond  for  the  same  sum  to  his  brother; 
chancery  will  direct  the  bond  of  the  son  to  be  cancelled,  at  tlie  suit  of  the 
wife,  or  of  the  obligor  himself.     R.  1  Ver.  348.     Vide  ante,  (3  Z  8.) 

[If  on  marriage  articles  A.  gives  3000/.  with  his  daughter,  and  B.  gives  up 
300/.  per  ann.  of  her  jointure  to  her  son,  for  a  settlement  on  the  marriage, 
but  the  intended  husband  secretly,  without  the  privit)  of  his  relations,  gi\es 
a  bond  to  refund  1000/.;  a  perpetual  injunction  shall  go  against  the  bond, 
at  the  suit  of  the  obligor  himself.  Per  Parker  C.  on  appeal  from  the  rolls. 
Str.  240.]  ^ 

[If  a  poor  rtian  suing  for  an  estate,  gives  bond  to  a  person  assisting  Iiim 
with  small  sums  and  taking  pains  in  the  affair,  and  this  is  obtained  by  press- 
mgfor  payment  of  the  money  advanced ;  the  bond  shall  stand  as  security 
only  for  the  money  advanced,  and  interest,  and  the  obligee  may  bring  quan- 
tum mermt  for  his  pains,  &c.     C.  T.  T.  Ill .] 

So,  if  a  bond  be  obtained  from  an  heir  for  800/.  to  be  paid  at  the  death  of 
[•75  n'  "P^**^'^®  delivery  of  goods  of  400/.  value,  he  shall  be  relieve^ 
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upon  payment  of  principal  and  interest.  R.  per  Finch.  The  bargain  being 
managed  by  an  infamous  person,  and  the  father  alleged  to  be  then  ill,  who 
died  within  18  months.     Conf.  per  North,  hesitanter.     2  Ver.  359. 

[If  a  woman  aged  26,  but  her  father  being  alive,  enters  privately'lnto 
[*]joint  bonds  with  a  man  for  marriage,  though  there  are  no  marks  of  fraud, 
nor  any  great  inequality  of  circumstances  or  condition,  yet  onapplicatioQ  of 
the  woman,  the  court  will  (on  public  and  general  considerations  chiefly, 
and  for  that  it  is  a  fraud  on  the  parent,)  decree  the  bond  to  be  cancelled. 
2  Atk.  535.] 

(^The  court  will  direct  an  inquiry  before  a  master  into  the  consideration  of 
a  bond,  if  there  is  a  suspicion  of  fraud  ;  as,  if  two  bonds  are  given  the  sam^ 
day  for  different  sums,  and  one  of  them  just  double  the  penalty  of  th^  otheo 
2  Atk.  16.] 

Qif  a  woman  about  to  marry,  parts  with  some  of  her  property,  or  gives 
gecurity  or  assignment,  the  court  will  relieve,  unless  for  valuable  considera- 
tion ;  and  in  that  case,  husband  from  whom  it  was  concealed,  though  his  bil} 
is  <iismissed,  shall  not  pay  costs,  unless  the  concealment  was  at  his  wife^s 
request.     2  Ves.  264.] 

[S.  aged  30,  father  and  mother  dead,  married,  in  possession  of  7500/.  ^er 
ann.  naturally  strong,  but  hurt  by  debauchery,  greatly  indebted,  and  having 
great  expectations  from  his  grandmother  M.  aged  78,  but  healthy,  applies 
to  J.  a  stranger  for  5000/.  to  pay  his  debts,  which  he  gives  him,  taking  a 
bond  conditioned  for  payment  of  10,000/.  at  M.^s  death,  if  S.  survives  her, 
but  not  otherwise^  h\%  years  five  months  after  M.  dies,  and  two  months 
after  J.  delivers  up  bond  to  be  cancelled,  and  S.  now  in  great  circumstances 
executes  new  bond  for  20,000/.  conditioned  for  payttient  of  10,000/.  and  in- 
terest in  four  months,  and  gives  warrant  of  attorney  to  enfaBr  np  judgment, 
which  is  done ;  Ti  year  after  giving  the  last  bond  S.  pays  J.  1000/.  in  part, 
and  three  months  after  1000/.  more,  and  three  n^onths  after,  that  is,  twenty 
months  after  M.'s  death,  S.  dies,  haviqg  never  sought  relief  against  the  bar- 
gain ;  his  executors  shall  have  relief  only  against  the  penalty,  hqt  ^hall  pay 
the  principal  and  interest  on  the  last  bond,  with  costs  at  law,  and  for  ac- 
knowledging satisfaction,  (but  not  in  equity,)  for  this  first  bond  is  not  usurious, 
nor  contrary  to  conscience,  and  relievable  on  any  principle  of  equity  ;  and 
if  it  had,  yet  the  new  bond  amounts  to  a  confirmation,  and  is  sufficient  to 
bar  the  executors  of  relief.  On  great  consideration,  per  Hardwicke  C, 
Lee  C.  J.,  WiUes  C.  J.,  Strange  M.  R.,  an4  Burnet  J.  unanimously.  \ 
Atk.  301.  339.    2  Ves.  125.     1  Wils.  386,] 

(4  D  4.)  If  the  consideration  be  not  performed. 

So,  if  a  bond  be  obtained,  without  a  consideration  performed  ;  as,  in  con- 
sideration of  a  debt  assigned,  which  cannot  be  recovered.     Vide  post,  (4 

D  7,  18.) 

But  if  the  bond  be  to  pay  40/.  per  ann.  to  A.  for  life,  in  consideration  that 
be  has  assigned  two  leases  to  the  obligor ;  though  the  leases  were  forfeited 
before  assignment,  yet  if  the  lessor  does  not  take  advantage  of  it,  the  obligor 
shall  not  be  relieved.     Ch.  R.  49. 

(4  D  5.)  If  the  consideration  be  illegal. 

So,  if  it  be  obtained  for  a  thing  illegal ;  as,  upon  a  simoniacal  iJontract, 
But  a  bond  to  resign,  upon  request,  shall  not  be  avoided,     Vide  £^lise, 
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Yet,  if  anill  u«e  be  made  of  a  bond  to  resign ;  a«,  if  be  detaing  [*]««  tithei; 
tc.  an  injunction  shall  be  granted  upon  it.  R.  2  Ca.  Ch.  186.  1  Ver. 
411,  412,     Vide  Eglise,  (N  3.)  [Vide  Ambler,  268.] 

[If  on  bond  of  resignation,  instead  of  requiring  it,  it  is  agreed  incambcnt 
pball  pay  30/.  per  ann.  and  he  pays  it  for  some  years ;  injunction  shall  be 
granted  to  the  bond.     Str.  53 4. J 

So,  if  the  consideration  of  the  bond  was  for  procuring  a  marriage^  thc^ugfi 
there  does  not  appear  any  fraud  or  other  misfeasance  in  obtaining  it,  chan- 
eery  will  give  relief.     R.  Ca.  Pari.  77.     R.  1  Ch.  R.  87.     R.  1  Var.  412. 

[If  a  man  gives  bond  to  another,  for  using  influence  over  his  grand&ther 
to  make  a  will  in  his  favour,  and  not  alter  it,  it  shall  be  delivered  up,  but 
without  costs.     1  Ves.  276,] 

Or,  for  money  borrowed  when  the  obligor  was  engaged  in  play  by  tlie  ar- 
tifice of  the  obligee.     1  Ch.  R.  89. 

f So,  if  ^  bond  was  given  for  money  won  at  play,  and  the  obligor  after- 
wards paid  part  of  the  money,  yet,  after  several  years,  the  court  will  order 
the  bond  to  be  delivered  up,  and  the  money  paid  to  be  returned*  Ambler, 
269.     Vide  st.  9  Ann.  c.  14.] 

Or,  for  payment,  if  he  did  not  marry  his  servant.     R.  2  Ver.  102. 

So,  if  a  bond  be  by  a  son,  upon  the  settlement  of  a  house  upon  him  by  his 
brother,  who  had  a  prejudice  against  their  mother,  that  he  should  never  pcr«r 
mit  his  mother  to  come  to  his  house.     1  Ver.  413,  4. 

if  a  bond  be  to  pay  100/.  if  she  married  a  second  husband ;  Ihou^  there 
be  a  counter-bond  to  pay  as  much  to  her  executors,  if  she  did  not  marry. 
p.  2  Ver.  216,  6. 

So,  a  recognizance,  bond,  &c.  by  tenant  in  tail,  that  he  will  not  sufier  a 
common  recovery,  shall  be  cancelled.  Mo.  809. — Cont.  if  given  by  a  son 
to  a  father  at  the  time  of  the  settlement  on  him  in  tail.     2  Ver.  233. 

So,  a  bond  by  tenant  in  tail,  that  he  will  not  commit  waste.  R.  2  Ver.  251. 

So,  if  a  bond  was  given  by  an  apprentice  for  money  won  at  gamingby  ano- 
ther apprentice.     R.  2  Ver.  291. 

But  if  A.  gives  a  bond  and  judgment  for  money  which  he  borrows  to  sup- 
ply persons  who  game,  and  gives  large  premiums ;  chancery  will  not  relieve, 
without  payment  of  principal,  interest,  and  costs.     R.  2  Ver.  171. 

[^If  a  bond  is  given  for  having  procured  the  oflice  of  a  supor\'i6or  of  excise, 
and  for  being  to  procure  the  office  of  collector,  it  is  within  stat.  5  &  6  Ed. 
(B.  and  shall  be  cancelled.     C.  T.  T.  140.     3  P.  W.  391.] 

Qlf  a  man  on  a  composition  with  his  creditors,  gives  a  bond  to  one  to  pay 
him  the  residue  of  his  debt,  over  and  above  the  composition,  in  prder  to  in- 
duce him  to  consent,  it  is  void,  as  within  tlie  equity  of  5  G.  2.  c,  30.  s.  11. 
Semb.  1  Atk.  105.] 

[If  a  man  living  separate  fi'om  his  wife,  marries  a  woman  who  knows  nol 
bis  wife  is  living,  which  she  afterwards  discovers,  but  the  man  prevails  with 
Jicr  to  stay  with  him ;  and  five  years  after  gives  a  bond  to  a  trustee  for  her, 
Jo  leave  her  1000/.  at  his  death,  and  dies;  this  shall  be  postponed  to  all 
simple  contract  debts;  it  is  worse  than  a  voluntary  one,  being  on  a  wicked 
^consideration ;  had  it  been  given  immediately  after  the  discovery,  and  she 
|iad  quitted  him,  it  would  have  been  good.     3  P.  W.  339.] 

[*3(4  D  6.)  Obligation  by  surety, 

If  a  man  be  bound  as  surety,  and  the  principal  has  paid  the  money,  and 
afterwards  the  surety  is  sued,  he  shall  be  relieved  in  chancery. 

So,  if  the  surety  is  damnified,  he  shall  be  relieved  against  the  principaK 
p7o3]  1^754^  r     .     .    r       o  r         r    ' 
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(bough  he  has  not  a  counter  security :  so,  by  the  custom  of  London.     1 
Ver.  456. 

[But  a  surety  has  no  right  to  have  the  bond  assigned  to  him  on  paying  the 
money  ;  and  if  he  tenders  the  money  on  that  condition,  which  the  obligee 
refuses  and  brings  action,  and  surety  brings  bill ;  surety  shall  pay  costs.  1 
Ves.  339.] 

[The  court  will  not  order  an  obligee  to  assign  a  bond  to  the  surety  on 
payment,  for  the  principal  co-obligor  might  then  plead  payment,  on  an  ac- 
tion in  the  name  of  the  obligee  ;  but  case,  or  perhaps  assumpsit,  lies.  2  Yes. 
569.] 

[If  A.  tenant  in  tail,  to  raise  money  to  pay  debts  on  his  estate,  proposes  to 
his  brother  B.  tenant  in  tail  in  remainder  to  join  in  mortgage  for  1000/.  and 
in  a  bond,  which  is  done,  and  A.  only  receives  the  money ;  the  personal  es* 
tate  of  A.  shall  be  liable  in  the  Erst  place.     1  Ves.  251 .] 

And  if  the  land  of  the  principal  descends  to  his  heir,  and  is  conveyed  by 
him  in  trust,  the  surety  shall  compel  a  sale  of  the  land  for  his  payment. 

Or,  if  debts  are  assigned  by  the  principal  for  satisfaction  of  the  surety,  he 
shall  compel  the  payment  thereof  to  himself. 

If  A.  makes  a  mortgage  and  B.  is  surety  for  him,  and  afterwards  it  ap- 
pears that  the  mortgage  was  upon  a  defective  title,  but  he,  who  had  the  title, 
in  compassion  to  A.  makes  a  lease  to  D.  in  trust  for  A.,  and  then  B.  is  sued 
by  the  mortgagee ;  he  shall  compel  D.  to  assign  for  his  security.  R.  2 
Ver.  12. 

If  there  be  a  judgment  against  A.  and  against  his  bait,  and  afterwards 
the  sureties  of  A.  being  sued,  pay  the  money ;  they  shall  be  aided  against 
the  bail,  and  the  judgment  against  the  bail  shall  be  assigned  to  secure  to 
them  principal,  interest,  and  costs,  without  contribution.     K.  2  Ver.  .608. 

•Though  the  sureties  by  their  bill  allege  an  agreement  to  pay  a  proportion, 
if  the  bail  deny  the  agreement.     2  Ver.  609. 

If  one  surety  pays  the  whole,  he  shall  have  contribution  against  the  other 
surety.     Semb.  cont.  Godb.  243»     Ace.  Ch.  R.  15.     Vide  ante,  (2  S.) 

[If  two  persons  are  jointly  bound,  and  one  dies,  equity  will  decree  his 
representative  to  be  charged  pari  passu  with  the  survivor.     1  Atk.  89.] 

So,  if  three  are  bound  in  a  bond,  recognizance,  &c.  and  one  only  is  sued 
and  pays  the  whole,  and  another  is  insolvent,  he  who  has  paid  shall  have 
contribution  against  the  third  for  a  moiety.  R.  Ca.  Ch.  246.  1  Ch.  R. 
35- 120.     But  R.  that  the  third  surety  shall  pay  only  a  third.  1  Ch.  R.  1 50. 

So,  by  the  custom  of  London,  one  surety  paying  the  whole  shall  make  the 
other  sureties  contribute.     1  Ver.  456. 

[If  A.,  B«,  and  C.  become  bound  as  sureties  for  D.  in  three  separate 
bonds,  and  any  one  of  them  be  compelled  to  pay  the  whole  debt  of  the  prin- 
cipal, the  two  others  are  compellable  to  contribute  in  proportion  to  the  pen- 
alties of  their  respective  bonds.     2  Bos.  &  PuK  270.] 

If  a  surety  changes  himself  for  another  not  sufficient,  he  shall  not  be 
[*]charged  in  equity,  upon  a  suggestion  of  covin  in  such  exchange ;  for 
equity  will  not  charge  a  surety  further  than  he  is  bound  by  law.  1  Ver.  196. 

If  A.  and  B.  principals,  and  C.  surety,  are  jointly  and  severally  bound  to 
D.,  and  on  C.'s  becoming  uneasy,  D.  agrees  with  A.  to  take  four  notes,  and 
a  drailtof  A.  and  B.  on  a  banker,  in  lieu  of  the  bond,  but  makes  A.  give  bim 
a  note  signed  in  the  names  of  A.,  Q.,  and  C,  (but  without  C.^s  knowledge, 
Semb.)  to  make  good  any  deficiency,  and  D.  puts  the  bond,  with  a  receipt 
for  principal  and  interest,  into  C.'s  hands,  and  A.  and  B.  become  bankrupt ; 
C.  shall  pot  be  liable.     3  Atk.  91.]' 

[*755] 
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[If  a  band  is  burnt  or  cancelled  bj  accident  or  mistake,  or  procured  by 
fraud  bj  the  principal  to  be  delivered  up,  this  court  vrill  set  it  up  against  a 
surety,  though  extinguished  at  law.     Ibid.] 

So,  if  a  son  is  bound  in  a  recognizance  with  a  father  to  pay  the  noarriage 
portion  of  his  daughter,  but  the  recognizance  is  defective  in  law ;  the  son 
shall  not  be  charged  in  equity.     2  Ver.  393. 

[If  a  father  gives  bond  for  money  advanced  by  his  daughter  to  his  son  on 
his  marriage,  the  son  pays  the  interest ;  yet  it  shall  be  a  debt  on  the  father's 
estate,  for  it  is  an  advancement  of  the  son.     1  Ves.  77.] 

[A  receiver  shall  not  be  removed  at  the  request  of  his  sureties  only,  nor 
the  sureties  discharged  that  others  may  be  appointed,  unless  it  appears  for 
the  good  of  the  estate*     2  Ves.  400.] 

(4  D  7.)  If  there  was  no  consideration  for  it. 

So,  the  obligor  shall  be  relieved,  where  the  bond  was  given  without  a  real 
consideration ;  as,  if  the  lessee  of  tenant  for  life  at  the  rent  of  100/.  per  ann^ 
gives  a  bond  for  part  of  the  rent  due  at  Michaelmas,  where  the  tenant  for  life 
died  before  Michaelmas,  though  his  death  was  known.  R.  Ca.  Ch*  ^39. 
Vide  ante,  (4  D  4.)    |  Vide  State  v*  Penman,  2  Des.  1 .  \ 

If  A.  gives  bond  to  settle  his  estate  upon  his  brother,  and  afterwards  mar- 
ries.    R.  2  Ver.  189. 

[The  expence  a  man  is  at  in  standing  for  member  of  parliament  at  there- 
quest  of  another,  is  not  a  valuable  consideration.     2  Atk.  152.} 

(4  D  8.)  If  there  would  be  a  double  charge  by  the  obligation* 

So,  an  obligor  shall  be  relieved,  if  there  would  otherwise  be  a  double 
charge  upon  him. 

But  if  there  be  a  decree  against  A.  to  pay  400/.,  and  he  pavs  100/.  and 
gives  a  bond  for  the  residue,  and  afterwards  becomes  bound  with  B.  the  ob- 
hgee,  as  surety  for  100/.  That  bond,  which  is  accumulative  for  the  money- 
decreed,  shall  not  be  taken  to  be  in  satisfaction  of  the  100/,  for  which  A.  was 
surety  with  B.     R.  Ch,  R.  297. 

(4  D  9.)  If  there  be  an  artful  use  of  strict  words. 

So,  if  the  obligee  makes  an  ill  use  of  words  inserted  in  the  coodition,  the 
obligor  shall  be  aided  in  equity  ;  as,  if  a  mother  gives  a  bond  for  her  son,  be- 
ing an  apprentice,  for  bis  honest  behaviour,  and  that  she  will  pay  all  that  her 
son  by  note  under  his  hand  acknowledges  that  he  has  embezzled  ;  and  the 
master  obtains  a  note  from  the  son  of  his  embezzlement,  and  three  years  aA 
tcr%vards  informs  his  mother  thereof ;  the  obligor  shall  be  aided,  if  she  paya 
as  much  as  is  proved  upon  an  issue  to  try  tjitantum  damnificatusj  and  the  note 
shall  not  be  allowed  in  evidence  at  the  trial.     Ch.  R.  47. 

[*][if  an  unqualified  person  taken  poaching  gives  bond  for  100/.  with  his 
father  surety,  not  to  shoot,  hunt,  or  tish  again,  without  licencefrom  the  game* 
keeper,  or  in  company  with  a  qualified  person ;  and  three  years  after  invited 
by  the  gamekeeper's  brother,  he  angles  and  catches  two  flounders  in  his  com* 
pany,  and  dies ;  and  two  years  after  the  father  is  an  evidence  against  two  of 
the  lord's  servants,' and  then  the  bond  is  recovered  against  him;  the  court 
wi  11  order  the  penalty  and  damages  to  be  returned.     2  Atk«  IdO.J 

f*756] 
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(4  D  10.)  So,  the  obK^or  shall  be  relieved.-^Where  the  condi- 
tion by  accident  becomes  unreasonable. 

So,  the '  condition  of  a  bond  shall  be  qualified  inequity.     Vide  ante,  (2 

Q1-) 

As,  \i  an  executor  gives  a  recognizance  to  the  chamberlain  of  London,  for 

payment  of  an  orphan^s  portion  absolutely,  and  afterwards  the  assets  fail ; 

tbe  executor  shall  not  be  bound  to  pay  beyond  the  extent  of  the  assets.     R«  "^ 

Ca.  Ch.  191. 

But  a  bond  given  for  money  to  be  paid  upon  a  purchase  shall  not  be  avoid- 
ed, because  the  purchase  does  not  answer  his  intent.     2  Ver.  243. 

So,  if  a  bond  be  to  pay  40/.  per  ann.  out  of  the  profits  of  an  office,  and 
afterwards  the  office  was  taken  away  for  several  years  by  the  usurper,  and 
upon  the  restoration  of  the  king  revived  ;  he  shall  not  pay  during  the  years 
in  which  the  office  was  suppressed.     R.  Ca.  Ch.  72. 

If  a  bond  be  for  payment  of  rent  for  a  wharf,  which  becomes  surrounded 
by  water;  be  shall  be  relieved  against  the  penalty  of  the  bond,  but  not  against 
the  rent.     R.  Ca.  Ch.  84. 

If  a  bond  be  upon  bottomree,  in  consideration  of  400/.  to  perform  a  voy- 
age in  six  months,  and  at  the  end   of  six  months  to  pay  the  400/.  with  40/. 
8remium  ;  if  the  ship  is  detained  in  the  river,  he  shall  pay  only  legal  interest. 
[.  1  Ver.  263. 

[l[  A.  borrows  money  of  B.  on  bottomree,  and  agrees  to  pay  20/.  percent, 
the  principal  to  be  discharged  when  the  remittances  from  the  ship  and  pro- 
duce are  sold,  after  the  return  of  the  ship  till  tbe  sale  only  5L  per  cent,  to 
be  paid  ;  proviso,  if  the  whole  goods  lost,  the  principal  to  sink;  if  part,  to 
abate  proportionably ;  B.  shall  have  26/.  per  cent,  tor  the  sums  lent  during 
the  voyages  outward  and  homeward  ;  as  to  the  homeward  only,  in  propor- 
tion to  the  value  of  the  goods  remitted  ;  and  5/.  per  cent,  for  the  rest  oithe 
time.     2  Atk.  4.] 

If  a  bond  be  by  mariners  that  they  will  not  demand  wages  till  the  return 
of  the  ship  from  the  East  Indies  to  London,  and  the  ship  in  the  return  is 
taken  by  an  enemy ;  the  mariners  shall  have  wages  to  the  last  place  of  de- 
livery.    R.  2  Ver.  728. 

(4  D  11.)  Or,  is  satisfied  by  other  means; 

So,  if  the  condition  of  the  bond  be  performed  by  a  thing  equivalent,  the 
obligor  shall  be  relieved ;  as,  if  the  condition  be  to  convey  50/.  per  ann.  for 
a  jointure,  and  he  devises  50/.  per  ann.  toher;forit  shall  be  intended  in 
dischai^e  of  the  bond,     R.  1  Ch.  R.  46.     Vide  ante,  (4  D  1.) 

Or,  to  leave  his  wife,  if  she  survives,  500/.  and  the  husband  by  devise 
gives  her  lands  for  life,  and  other  lands  in  fee,  and  makes  his  wife  executrix; 
if  tbe  real  and  personal  estate  given  to  the  wife  amount  to  500/.,  the  heir 
shall  have  relief  against  the  bond.     Ch.  R*  43. 

£*](4  D  12.)  If  the  oblij^ation  was  given  by  contrivance,  orljy 

force,  or  terror. 

So,  if  the  bond  was  given  by  contrivance.     Vide  ante,  (3  Z  8. — 4  D  3.) 

So,  if  a  bond  be  obtained  by  duress,  it  shall  be  decreed  to  be  cancelled. 

Or,  by  force  or  terror,  though  (here  be  no  actual  duress.     2  Ver.  497. 

But  if  a  bond,  note,  &c.  pretended  to  be  given  through  (error,  be  after- 
wards voluntarily  confirmed,  By  judgment,  mortgage,  &c.  it  shall  not  be 
cancelled  by  a  decree.     £q.  R.  9. 
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[If  A.  under  criminal  prosecution,  unable  to  get  bail,  employs  Bb  Mtt- 
torncy,  who  by  A.'s  instructions  in  writing,  draws  his  will  ;  with  a  legacy  of 
1000/.  to  B.,  who  afterwards  procures  bail  for  A.,  and  on  the  very  day  A. 
gives  bond  to  B.  to  be  void  on  leaving  him  a  legacy  of  1000/.,  A  afterwards 
revokes  this  will,  and  makes  another,  leaving  no  legacy  to  B*  ^  yet  equity 
will  relieve  against  the  bond.     2  Atk.  25.] 

(4  D  13.)  So,  the  obligee  shall  be  relieved. — If  the  obligatian 

be  lost.  ^ 

So,  an  obligee  shall  be  relieved,  where  the  deed  or  bond  is  lost. 

Though  the  deed  or  bond  be  voluntary.     Semb.  Ca.  Ch.  78. 

So,  if  a  bond  be  lost  and  the  principal  insolvent,  the  obligee  shall  be  re- 
lieved against  the  surety.     R.  Ca.  Ch.  78.     2  Ca.  Ch.  22,  3. 

\  So  if  a  bond  be  lost,  it  miiy  be  set  up  in  equity,  both  against  the  princi- 
pal and  the  sureties.     Lee  v.  Waring,  3  Des.  57.  ] 

So,  if  a  statute,  recognizance,  &c.  be  lost. 

So,  if  an  annuity  be  given  to  a  maid  servant,  and  the  bond  forsecuriog  it 
is  lost,  it  shall  be  decreed.     Eq.  Abr.  24. 

[If  A.  and  B.  give  a  joint  bond,  and  the  condition  iB  joint  and  several,  the 
representatives  real  and  personal  of  one  dying,  are  liable.     2  Ves.  !00.  371 .] 

[An  obligee  does  not  lose  his  equity  against  a  joint-obligor  or  his  represen- 
tatives, by  refusing  them  liberty  to  sue  the  other  joint-obligor  in  his  name ; 
for  be  is  not  obliged  to  do  it.     ibid.] 

But  there  shall  be  no  relief  upon  a  motion,  without  a  bill  against  all  con- 
cerned.    Ca.  Ch.  270. 

(4  D  14.)  If  the  performance  was  not  effectual. 

So,  if  husband  gives  a  bond  aRer  marriage  to  make  a  jointure  upon  liis 
wife,  the  husband  makes  a  jointure  and  the  bond  is  cancelled,  and  afterwards 
the  jointure  is  evicted  ;  the  wife  shall  be  relieved  out  of  the  personal  estate 
of  the  husband  to  the  value  of  the  jointure.     1  Ver.  427. 

If  A.  gives  a  bond  to  a  lessee  for  his  quiet  enjoyment,  and  he  is  evicted  for 
non-payment  of  rent,  upon  which  tlie  bond  is  sued  and  20/.  recovered  ; 
chancery  will  compel  the  lessee  to  repay  the  20/.  to  A.     1  Ch.  R.  95. 

So,  if  A.  lends  100/.  to  B.  and  C.  and  takes  a  bond  for  it,  in  the  name  of  a 
trustee,  from  B.  and  C.  and  afterwards  marries  B.  though  the  bond  be  ex- 
tinct at  law,  A.  «hall  have  relief  in  equity.     2  Yer.  290» 

[If  money  is  lent  to  two  persons,  and  cither  through  fraud  or  want  of  skill, 
the  bond  i^  made  joint  only;  the  court  will  deci-ee  as  if  it  had  been  joint 
and  several.     2  Atk.  31.] 

[*i[lf  husband  previous  to  marriage  gives  bond  to  wife,  to  secure  her 
1700/.  if  she  survives  ;  as  there  is  fraud  in  the  husband,  equity  will  carry  the 
agreement  into  execution  according  to  the  intention.     2  Atk.  96.] 

[If  A.  gives  a  bond  to  B.  a  merchant,  as  a  security  for  bis  service  in  buy- 
ing goods  abroad,  where  he  is  to  stay  a  limited  time,  he  buys  very  Uttle,  and 
returns  before  the  time  ;  this  court  cannot  decree  the  penalty,  for  it  is  a  bond 
for  service  only,  and  not  like  a  nomine  panc^  where  it  is  considered  as  the 
stated  damages.  In  this  case  the  remedy  is  action  quantxmi  datnnificaU  3 
Atk.  395.] 

(4  D  15.)  But  the  obligee  shall  not  be  relieved. — If  the  obligor 
was  a  surety,  &c.  and  not  chargeable  by  law. 

But,  generally,  an  obligee  should  not  be  relieved  in  equitv  against  a  surety. 
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upon  a  tlefect  in  Ihe  bond,  whereby  the  surety  U  not  chargeable  by  law.  R^ 
2  C«.  Ch.  23. 

[Though  the  defect  happens  by  the  act  of  the  court  itself;  as,  if  the  court 
orders  a  recognizance  with  surety  to  pertorm  an  order  upon  the  hearing  of* 
a  cause,  and  to  pay  what  shall  appear  due  by  the  report  of  such  a  master, 
and  the  master  dies,  and  the  plaintiff  dies  insolvent,  whereupon  the  obligee 
procures  A.  to  take  out  administration  and  to  revive  the  suit,  and  obtains  a 
report  of  another  m^stei*  that  300/.  is  due.     Ibid.] 

%>,  an  obligee  shall  not  be  decreed  to  cancel  a  prior  security,  upon  aH 
agreement  to  do  it  upon  giving  other  security  to  his  creditors,  if  the  othei* 
security  be  not  effectually  given.     Ca.  Ch.  302. 

(4  D  16.)  Nor,  shall  he  be  relieved  beyond  the  penalty  of  the 

obligation. 

So,  an  obligee  shall  not  be  relieved  beyond  the  penalty  of  his  toncl ;  ds^ 
if  A.  covenants  with  the  East  India  company  to  pay  a  mulct  for  every  piece 
of  cloth  exported,  and  takes  B.  for  his  mate,  who  gives  bond  of  50/.  penalty 
that  he  will  not  export,  and  afterwards  exports  so  much  that  the  mulct 
amounts  to  70/.,  A.  shall  not  have  relief  for  the  residue  beyond  the  penaltt 
of  the  bond.     R.  Ca.  Ch*  226*     Vide  ante,  (4  D  2.) 

[Sed  vide  Bunb.  23.     ShoWi  P.  C.  15.     2  T*  R.  388*] 

If  A.  upon  a  sale  of  land,  gives  a  statute  or  bond  for  quiet  enjoyment,  and 
the  land  was  entailed,  chancery  will  not  relieve  the  purchaser  beyond  the 
penalty  of  the  bond  or  statute.     R.  1  Ch.  R.  94.     Eq.  Abr.  288i 

^If  A.  gives  a  bond  of  1600/.  penalty  to  pay  77/.  per  ann.  till  1100/*  be 
satisfied,  and  does  not  pay  it ;  he  shall  be  dischai^ed  on  payment  of  the  pea-* 
alty  of  the  bond.     1  Ch.  R.  201.] 

So,  though  he  has  paid  divers  suffis  before.     Q.  2  Ver.  509. 

But  if  the  obligee  has  judgment,  and  does  not  take  out  execution,  he  shall 
have  interest  after  the  judgment  as  well  as  before,  though  it  exceeds  the 
penalty  of  the  bond,  and  it  was  his  own  laches  that  he  did  not  take  out  ex*i 
ecution.     Eq*  Abr.  288. 

If  a  bond  recites  an  agreement  and  is  given  for  the  performance  of  it ;  th^ 
obligor  shall  be  decreed  to  perform,  though  it  exceeds  the  penalty.  R*  9 
P.  W.  192. 

,  [So,  if  a  father  on  marriage  of  his  daughter,  gives  bond  to  settle  one-third 
of  whatever  lands  come  to  him  on  his  father^s  death,  the  court  will  decree  a 
specific  performance.     Str.  533« 

[*]]f  a  son  is  bound  with  his  father  to  A.  for  200/.,  and  the  father  gites  a 
statute  to  the  son  for  his  indemnity,  and  afterwards  mortgages  to  A.  for 
200/.,  he  shall  not  be  alloWed  to  make  use  of  that  statute  to  defeat  the  mort- 
gage for  the  200/.     R.  2  Ver.  40. 

If  a  lessee  agi'ees  to  pay  20s.  an  acre  increase  of  rent,  if  he  plows  meadow^ 
&c.  he  shall  not  be  relieved  against  the  penalty.  2  Ver.  119.  [2  Atk.  239. 
4  Bur.  2229.     2  T.  R.  36,  37.] 

(4  D  17.)  An  obligation  shall  be  delivered  Up.— If  it  be  not 

sued  within  a  reasonable  time. 

So,  an  indenture  of  apprenticeship,  and  a  bond  for  performance,  shall  be 
delivered  up  after  the  service  is  expired,  if  not  sued  within  a  reasonable 
time.     R.  Ca.  Ch.  70. 

So,  a  mortgage  shall  be  delivered  up  to  the  purchaser,  if  the  mortgagee 
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be  conusant  of  tbe  puwhase,  and  does  not  give  notice,  nor  make  denMJjd 
for   1 7  years ;  for  it  shaJl  be  presumed  to  have  been  discharged.     1  l-h. 

S^'if  a  bond  be  to  pay  30/.  within  nine  days,  and  it  is  put  in  sjut  after  two 
and  twenty  years,  where  the  defendant  was  at  all  times  responsible.     1  Cb. 

'So,  though  the  suit  be  by  an  executor,  where  there  had  been  no  demand 
of  principal  or  interest,  and  the  testator  died  but  eight  years  before.     1  Ch. 

W  a  statute  or  recognizance,  after  40  or  60  years  shall  be  presumed  to 
be  discharged,  where  no  demand  appears,  and  there  have  been  several  par- 
chases  of  the  estate.     1  Ch.  R.  106.  137. 

feut  where  interest  has  been  paid,  the  antiquity  of  the  statute,  bond,  &c. 

does  not  prejudice.     Ca.  Ch.  304. 

rWhere  two  partners  are  obligors,  and  on  breaking  up  the  partnership 
agree  that  all  bonds  shall  be  discharged  by  one  only,  and  the  obligee  agrees 
with  him  to  leave  the  money  with  him  on  a  higher  interest,  and  receives 
«uch  interest  accordingly,  and  leaves  the  money  in  his  hands  for  many 
years  while  solvent,  and  on  a  commission  of  bankrupt  comes  in  and  has  bis 
dividend,  yet  the  other  obligor  shall  pay  the  remainder  of  the  principal  and 
interest  at  the  first  rate.     Per  Parker  L.  C.     Str.  403.] 

(4  D  18.)  If  the  obligee  refuses  to  perform  his  part. 

If  the  other  party  refuses  performance  of  the  agreement  for  which  the 
bond  was  given,  chancery  will  compel  the  delivery  of  the  bond  to  the  obli- 
gor ;  as,  if  A.  sells  land,  a  ship,  &c.  and  takes  a  bond  for  the  money  ;  if  A. 
afterwards  refuses  to  convey,  the  vendee  shall  have  his  bond  delivered  up, 
though  the  vendor  afterwards  is  willing  to  convey.  R.  2  Ca.  Ch.  5. 
Vide  ante,  (2  C  16.— 4  D  4.) 

If  A.  puts  his  son  apprentice  to  B.,  and  gives  a  bond  for  his  fidelity,  and 
B.  covenants  that  he  will  settle  the  cash-book  every  month  ;  if  B;  neglects 
to  do  it,  and  the  son  embezzles  800/.,  A.  shall  be  relieved  for  so  much  as 
was  embezzled  after  the  first  month.     R.  2  Ver.  518,  19. 

[*](4D  19.)  When  there  shall  be  no  reUef  upon  jin  obligation. 
— If  the  penalty  does  not  appear  excessive. 

An  obligor  sliall  hot  be  relieved  against  the  penalty  of  a  bond,  where 
(Iiere  is  no  measure  which  will  shew  the  penalty  to  be  excessive ;  as,  where 
a  man  is  bound  in  20/.  that  he  will  not  prejudice  another  in  his  trade,  and 
he  says,  that  his  wares  are  not  good^  whereby  he  loses  a  customer  for  a 
small  matter ;  the  obligor  shall  not  be  relieved  *,  for  the  costs  at  law  and 
equity  are  equal  to  the  penalty.     R.  Ca.  Cb.  184. 

(]If  an  unqualified  person  is  carried  before  a  justice  for  carrying  a  gun, 
enters  intabond  wfth  his  father  for  surety  of  100/.  not  to  shoot,  hunt,  fish, 
&c.  again,  unless  with  the  gamekeeper^s  licence,  or  in  company  with  a 
q^ualified  person  ;  it  shall  not  be  set  aside ;  for  such  bonds  arc  beneficial, 
even  to  the  obligor;  and  they  are  not  malum  m  se,  but  similar  to  the  bonds 
directed  to  guard  against  offences  in  the  customs,  and  against  decr-stealii^. 
2  Atk.  1 90.] 

[|Such  bond  shall  not  be  deemed  a  bare  security  that  the  obligor  shall  not 
offend  again,  but  is  by  way  of  stated  damages  between  tlie  parties.     Ibid.] 

[If  A.  aged  24,  gives  bond  for  payment  of  MO/,  to  B.  six  months  after  his 
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father  C.'s  death,  then  seventy,  if  he  survives  him,  if  not  the  bond  void ;  B« 
dies,  two  years  after  his  execator  assigns  to  D.  C.  dies,  D.  dies,  application 
to  A.  who  does  not  deny  the  bond,  but  knows  nothing  of  D.'s  executor, 
A.  dies,  application  to  his  widow,  then  action  brought  and  verdict  and  judg- 
ment, and  before  judgment  a  bill  for  relief  fifteen  years  after  C.'s  death, 
this  court  will  only  relieve  against  the  penalty.     )  Ves«  122. 

(4  D  20.)  If  there  was  no  real  satisfaction. 

So,  he  shall  not  be  relieved  upon  pretence  of  payment,  where  there  waft 
no  real  satisfaction ;  as,  where  A.  was  bound  to  B.  being  sequestered  in  the 
time  of  Oliver  Cromwell,  and  had  an  order  to  retain  die  debt  due  on  the 
bond  for  so  much  due  to  him  by  the  state  ;  this  being  a  mere  retainer,  and 
the  bond  not  cancelled  or  delivered  up  to  A.,  chancery  would  not  relieve 
liim  against  a  suit  by  B.,  though  the  act  of  oblivion  discharged  it  upon  pay- 
ment, &c.     Per  Bridg.  Ld.  K.  Ca.  Ch.  59.  Vide  ante,  (4  D  1,  &c.) 

So,  he  shall  not  be  relieved,  upon  the  presumption  of  payment  from  the 
ancient  date  when  there  is  a  reasonable  cause  for  the  delay.  1  Ch.  R.  ]  1 7, 
Vide  ante,  (4  D  1 7.) 

So,  if  A.  and  B.,  partners  be  bound  to  C,  and  afterwards  the  partnership 
is  determined,  and  the  share  of  A.  paid  to  him,  and  B.  undertakes  the  pay- 
ment of  all  the  debts,  and  upon  application  by  C.  for  payment,  it  is  agreed 
to  be  continued  at  6/.  per  cent.,  and  afterwards  B.  becomes  bankrupt;  the 
executor  of  A.  shall  not  have  reliet^  against  the  obligee,  for  bonds  are  n(^ 
discharged  till  payment,     R.  1  P.  W.  683, 

(4  D  21.)  If  it  was  pnemium  pudoris. 

[A  bond  given  to  a  kept  mistress  for  maintenance  of  her  and  her  child, 
shall  not  be  set  aside  in  favour  of  obligor^s  legitimate  children,  or  heir,  (if 
not  obtained  by  fraud),  but  shall  not  be  paid  out  of  the  personal  [*]estate 
till  after  simple  contracts,  and  if  personal  falls  short,  then  out  of  real  estate* 
C.  T.  T.  153.] 

So,  he  shall  not  be  relieved,  for  that  the  bond  was  given  to  a  woman 
whom  the  plaintiff  kept  as  his  mistress,  where  it  was  given  with  his  free  con- 
sent,  and  not  obtained  by  a  common  strumpet.  R.  1  Ver.  483,  4.  3  Ven 
242. 

Though  it  is  recited  as  given  for  money  borrowed.     1  Ver.  483, 

Or,  for  secret  service.     2  Ver.  242. 

Though  the  defendant  was  proved  to  be  a  common  strumpet,  where  that 
was  not  expressly  charged  by  the  bill.     1  Ver.  484. 

[If  A.  becomes  acquainted  with  an  orange-wench  at  the  playhouse,  gives 
her  a  bond  for  1000/.  to  marry  her  in  a  twelvemonth,  or  pay  her  500/.,  and 
afterwards  gets  the  bond  from  her  and  destroys  it,  but  offers  to  execute  a 
new  one,  which  he  afterwarfs  refuses,  and  she  brii^  bill  for  the  500/.,  and 
dies,  and  her  mother  and  administratrix  revives  ;  A.  shall  pay  her  the  500/. 
and  interest  from  filing  the  original  bill  and  costs.     1  Atk.  287.] 

So,  if  the  bond  cannot  be  recovered  at  law,  upon  proof  that  there  was 
such  a  bond,  the  woman  shall  be  aided-     2  P.  W.  432. 

So,  a  bond  or  a  grant  to  a  woman  debauched,  defective  through  fraud, 
shall  be  aided  by  the  court.     Eq.  Abr.  31 .     2  P.  W.  432. 

So,  a  bond  to  a  maid  servant  shall  not  be  presumed  to  be  <x  turpi  causa^ 
if  it  be  not  proved,     Eq.  Abn  24, 
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B«t  a  bond  obtoioed  bj  a  common  strampet,  by  impoBitioii,  shall  be  re^ 
lieved  against,  at  the  suit  of  the  executor  of  the  party.     R«  2  Ver.  188. 

[Bi|t  the  court  will  not  relieve  against  a  voluntary  bond  given  to  one  who 
bad  been  a  conunoQ  strampet  before  the  obligor  became  acquainted  with 
her,  after  he  had  kept  her  several  years*    Ambler,  64 1 ."] 

[if  a  bill  be  brought  to  have  satisfaction  for  a  bond  alleged  to  be  given 
^ pramium  pudiciticBy  and  a  cross-bill  to  be  relieved  against  it,  on  a  sugges- 
tion that  the  obligee  w^s  a  Ipwd  woman  of  an  infamous  character ;  under 
this  general  chai^,  evidence  of  particular  fticts  may  be  given,  but  it  most 
be  pointed  and  applied  to  the  general  charge ;  and  if  it  is  proved  that  she 
was  guilty  of  acts  of  lewdness  before  her  acquaintance  with  the  obligor,  the 
court  will  order  the  bond  to  b^  delivered  up.     2  Atk.  333.  SS7.^ 

[it*  a  bond  is  given  by  A.  upon  articles  importing  a  direct  assignment  by  » 
husband  of  his  wife  (who  is  also  a  party)  to  the  use  of  A.,  with  covenant  for 
quiet  enjoyment,  and  further  assurance,  and  an  assignment  and  bill  of  sale 
are  given  by  A.  in  tpist  for  the  benefit  of  the  wifie^  they  shall  both  be  set 
^side,  as  Dro  turpi  causa.     1  Ves*  251*  254*3 

[But  it  A.  by  will  devises  the  same  goods  to  the  wife.  Qu.  TVhether  it 
shall  be  set  aside  ?  Ibid.] 

(If  ^  young  woman  of  good  character  comes  to  live  in  a  married  man^s  (a- 
—  y,  is  seduced  by  him,  and  is  the  occasion  of  separation  between  him  and 
his  wife,  thp  court  will  not  give  relief  on  a  bill  for  payment  of  100/.,  and  an 
annuity  granted  by  him  to  the  woman.     2  Ves.  160.] 

Though  not  charged  by  the  bill  to  be  given  ex  turpi  causa,  if  the  defen- 
dant by  her  answer  msists  that  it  was  for  a  debt.     2  Ver.  188* 

[*](4  D  32.)  If  it  was  voluntarilj^  given,  without  imposition  or 

surprise. 

So,  he  shall  not  be  relieved,  because  it  was  given  without  consideration, 
where  it  ras  given  of  his  free  will.     1  Ch.  R.  157.     Semb.  2  Ver,  497, 

So,  if  an  accountant,  dischai^ed  by  an  act  of  indemnity  of  an  account 
afterwards  makes  up  his  account,  and  gives  a  bond  for  the  balance  ;  he  shall 
not  be  relieved  against  his  bond  to  the  king  without  the  king's  consent. 
Semb.  Hard.  204. 

(4  E)  PARTITION. 

So,  chancery  will  make  partition  of  land  by  commission.     2  P.  W.  519. 

Though  the  estate  be  in  trust  for  A.  and  B.  in  tail,  and  A.  be  an  infent  -, 
but  the  conveyance  from  the  trustees  shall  be  respited,  till  the  full  age  of  A., 
that  he  may  join,  and  mutual  conveyance  be  executed.     2  P.  W.  519. 

[A  bill  for  partition  is  a  matter  of  right,  and  there  is  no  instance  of  not 
succeeding  in  it,  but  where  there  is  not  proof  of  title  in  the  plaintiff.  Am- 
yer,  236.] 

So,  a  partition  shajl  be  made  of  a  lai^ge  waste,  though  it  may  be  inconve- 
nient.    2  Ca.  Ch.  237. 

1 C'^]?^  strongest  arguments  of  inconveniency  will  not  prevail,  though  the 
plamtiff  was  entitled  to  3  or  400  acres,  and  the  defendant  to  four  or  five  only, 
and  tliQugh  the  defendant  would  rather  have  given  up  his  pact  than  be  at  the 
expence  of  a  partition,  yet  it  was  decreed,  and  tliat  it  should  be  at  Uie  equal 
cxpence  of  both  parties.     Ambler,  237.] 

[And  the  difficulty,  however  great,  ofmakincra  partition,  is  no  objection 
(o  making  a  decree  for  one.     Id.  589.1  *  ^ 
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And  it  may  be  decreed,  though  eitiier  party  be  an  iniiint,  or  feme-corert, 
1  Ch,  R.  235. 

}  But  it  seems,  that  minors  must  be  made  parties  to  the  bill,  and  come  ia 
bj  guardian.     House  v.  Falconer,  4  Des.  86.  { 

[But  where  an  infant  is  one  of  the  parties,  whether  plaintiff  or  defendant, 
he  has  time  to  shew  cause  against  the  decree,  and  therefore  the  court  will 
order  the  other  party's  conveyance  to  be  respited  till  the  same  time.  Am* 
Wer,197.] 

So,  if  a  partition  is  agreed  between  tenants  in  tail,  it  shall  be  decreed 
against  the  issue.     3  Ver.  233. 

Though  the  agreement  was  by  parol.     Ibid. 

But  if  the  land  lies  in  Ireland,  the  court  does  not  decree  a  partition ;  for 
a  bill  for  partition  is  in  the  nature  of  a  writ  of  partition,  which  lies  not  for 
land  in  another  kingdom.  2  Ca.  Ch.  189»  214.  1  Ver.  421.  Vide  ante, 
(3X). 

(A  commission  to  set  out  lands  shall  not  be  granted,  if  defendant  denies 
plaintiff's  title,  and  says  he  has  no  lands  in  his  possession  belonging  to  plain- 
tiff.    Bunb.  322.] 

[If  there  is  a  mistake  (as  if  the  date  of  a  year  when  a  thing  was  done)  in 
the  return  of  a  commission,  it  may  be  amended  by  the  commissioners  on 
motion.     Bunb.  25 1  .J 

{  A  court  of  equity  will  not  sustain  a  bill  for  partition,  where  there  is  any 
doubt  as  to  the  title  ;  but  the  bill  will  be  retained  to  give  the  plaintiff  an 
opportunity  to  establish  his  title  at  law.  Wilkin  v.  Wilkin,  1  Johns.  Ch. 
liep.  111.     Cox  V.  Smith,  4  Johns.  Ch.  Rep.  271.  } 

[*](4  F)  PAYMENT,  WHAT  SHALL  BE.^ 

If  a  man  upon  a  purchase  gives  security  for  the  money,  this  amounts  to 
payment.     Ca.  Ch.  99. 

So,  if  an  executor,  &c.  gives  security  for  a  legacy.     R.  Ch.  R.  27, 

If  a  mortgage  is  proved,  in  which  there  is  a  receipt  for  the  money,  and  a 
condition  to  be  void  on  re-payment,  with  the  oath  of  the  party  that  it  was 
paid  ;  afler  ten  years,  it  shall  be  sufficient  proof  of  the  payment  against  all 
persons.     Semb.  Ca.  Ch.  119. 

If  upon  a  note  or  bill  by  A.  for  100/.  to  B.  the  money  is  produced,  and 
B.  counts  50/.  and  puts  it  in  a  bag,  and  throws  it  upon  the  counter  ;'  it  shall 
be  payment,  and  if  the  money  is  taken  away,  B.  shall  lose  it.  R.  Sal.  507. 
R.  5  Mod.  396,  9. 

If  a  man  trusts  a  scrivener,  &c.  widi  taking  a  security  for  money,  and  the 
custody  of  the  security  ;  payment  to  the  scrivener  is  sufficient.  Ca.  Ch.  93. 
1  Sal.  157. 

So,  payment  after  a  decree,  to  the  solicitor  in  the  cause,  shall  be  good 
against  the  plaintiff.     2  Ca.  Ch.  38. 

So,  if  the  security  be  only  by  bond,  and  the  scrivener  is  entrusted  with 
the  bond ;  payment  of  the  principal  to  him  as  well  as  of  the  interest,  upon 
delivefy  of  the  bond,  shall  be  good.     1  Sal.  1 57. 

So,  if  the  mortgagee  agrees  that  the  mortgagor  shall  pay  to  the  scrivener, 

{payment  of  interest  to  him  during  the  life  of  the  mortgagee  shall  be  good^ 
hough  he  has  not  the  custody  of  the  security.     Ibid. 

And  if  his  executor  accepts  of  the  scrivener  inoney  due  on  the  mortgage, 
after  the  death  of  his  testator  ;  this  wijrtants  the  payment  by  him  to  the  scri- 

vener.     R»  1  Sal.  157. 
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Otherwise,  if  a  man  employ  a  scrivener  to  put  out  his  monej,  but  has 
the  security  in  his  own  custody ;  payment  to  the  scrivener,  without  cancel- 
ling the  security,  does  not  discharge  the  borrower.     R.  Ca.  Ch.  93.  111.  1 

Ver.  1 50. 

So,  payment  of  the  money  to  one  who  usually  receives  the  obligee^s  mo- 
ney, without  taking  up  the  bond,  does  not  dischaige  the  obligor.  R.  Ca. 
Cb.  94. 

So,  if  a  scrivener  be  entrusted  with  a  mortgage,  payment  of  the  principal 
to  him  upon  delivery  of  the  mortgage  deed  does  not  discharge  the  mortga- 
gor; for  though  the  custody  of  the  deed  gives  him  authority  to  receive  the 
interest,  yet  there  ought  to  be  an  assignment  of  the  mortgage  to  warrant  the 
payment  of  the  principal*     R.  1  Sal.  157. 

So,  a  composition  u>r  a  debt  with  a  scrivener,  who  usually  received  the 
interest,  and  made  the  loan  of  the  money,  and  declared  that  the  obligee 
would  be  guided  by  him  in  the  composition,  binds  the  scrivener,  though  not 
the  obligee,  he  not  being  privy.     R.  2  Ver.  128. 

So,  if  payment  be  made  to  a  scrivener,  where  the  debt  was  secured  by  bond 
and  judgment,  and  the  scrivener  delivers  up  the  bond  only.  Dub.  2  Ver. 
265. 

If  a  man  be  indebted  to  A.  upon  bond  and  by  contract,  and  pays  money 
to  him  generally,  A.  may  apply  it  to  which  debt  he  pleases.     2  Ca.  Ch.  84. 

If  a  debtor  pays  generally  a  sum  which  does  not  exceed  the  interest  due, 
it  shall  be  intended  only  for  interest.     Vide  ante,  (3  S  6. — 4  D  2.) 

If  he  be  indebted  upon  a  judgment  and  bond  too,  and  the  purchaser  f^lof 
his  estate  pays  part  generally ;  it  shall  be  applied  to  the  judgment,  if  the 
creditor  does  not  give  notice  that  he  takes  it  for  the  bond  debt.  1  Ver. 
468. 

So,  if  A.,  indebted  upon  bond  and  simple  contract,  pays  generally,  it  shall 
be  applied  to  the  simple  contract  debt,  which  does  not  carry  interest,  though 
•A.  in  his  account  places  it  to  the  bond.     R.  2  Ver.  607. 

But  if  the  debtor  expressly  pays  for  satisfaction  of  one  debt,  it  shall  be 
payment  for  that.     Ibid. 

So,  if  a  debtor  has  accounted  with  A.  for  both  debts,  and  so  much  remains 
for  the  balance  of  the  account,  and  he  afterwards  pays  to  A.  generally ;  it 
shall  be  applied  to  both  debts  pro  rata.     R.  2  Ca.  Ch.  84.     1  Ver.  34. 

If  A.  paysgenerally  a  sum,  which  may  be  for  the  interest  of  a  bond,  it  shall 
be  intended  for  that,  though  there  was  a  judgment  in  the  same  term  upon 
the  bond,  if  it  was  not  actually  entered  up  ;  and  not  a  pa}7nent  upon  the 
judgment.     R.  Ca.  Ch.  24. 

If  a  man  pays  part  to  an  executor,  and  gives  his  note,  &c.  for  the  residue, 
it  shall  be  payment ;  and  if  the  debtor  afterwards  fails,  it  shall  be  a  devasta- 
sit.     1  Ver.  474. 

Ifa  devisee  be  bound  by  a  condition  annexed  to  the  devise,  to  pay  300/. 
to  B.,  and  pays  it  into  court,  B.  may  take  it,  and  the  devisee  shall  be  dis- 
charged of  the  condition  and  penalty.     R.  Ch.  R.  61. 

But  if  A.  takes  a  bond  in  the  name  of  B.,  and  recovers  against  the  obli- 
gor, who,  knowing  B.  to  be  only  a  trustee,  without  order  pays  the  money  to 
him,  and  he  fails;  the  payment  does  not  discharge  the  obligor.  R*  2  Ver. 
198. 

So,  if  trustees  for  A.  make  a  loan,  and  a  bond  is  given  to  them,  which 
takes  notice  of  the  trust,  and  the  bond  is  in  the  custody  of  A.  and  afterwards 
an  account  is  settled  with  one  of  the  trustees,  who  gives  a  receipt  for  so  much 
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received  for  A.,  the  payment  does  not  discharge  the  obligor.     R.  2  Ver, 
539. 

So,  payment  by  the  obligor  to  the  obUgee,  after  notice  that  he  had  assigned 
the  bond,  is  no  discharge  to  him.     2  Ver.  540. 

(4  G)  PERPETUITY. 
(4  G  1.)  In  chattels  personal. 

[In  analogy  to  the  principle  of  law  which  restrains  the  limitations  of  re- 
mainders, and  executory  devises,  within  certain  bounds,  so  as  to  avoid  per- 
petuities ;  the  40  G.  3.  c.  98.  provides,  that  no  person  shall  by  any  deed, 
surrender,  will,  codicil,  or  otherwise  settle  or  dispose  of  any  real  or  personal 
property,  in  such  manner  that  the  rents,  issues,  profits,  or  produce  thereof, 
shall  be  wholly  or  partially  accumulated  for  any  longer  time  than  the  life  or 
lives  of  the  grantor  or  grantors,  settler  or  settlers ;  or  the  term  of  31  years 
from  the  death  of  such  grantor,  settler,  devisor,  or  testator ;  or  durii^  the 
minority  or  minorities  of  any  person  or  persons  who  shall  be  living,  or  in 
ventre  sa  merty  at  the  time  of  the  death  of  such  grantor,  &c.  or  during  the 
minority  of  any  person  or  persons  who  under  the  uses  or  trusts  of  the  deed, 
&c.  directing  such  accumulations,  would  for  the  time  being,  if  of  full  age, 
be  entitled  to  the  rents,  issiies,  and  profits,  or  the  interest,  dividends,  or  an- 
nual produce  so  directed  to  be  accumulated  ;  and  where  any  accumulation 
shall  be  directed  otherwise  than  as  aforesaid,  suchdirectionsball  be  void,  and 
the  rents,  &c.  shall  [*Jgo  to  and  be  received  by  such  person  as  would  have 
been  entitled  thereto  if  such  accumulation  had  not  been  directed.  But  this 
does  not  extend  to  any  provision  for  payment  of  debts  of  any  grantor,  &c.  or 
for  raising  portions  for  any  child  or  such  grantor,  &c.  or  any  child  of  any 
person  taking  any  interest  under  any  such  conveyance,  settlement,  or  devise; 
or  to  any  direction  touching  the  produce  of  timber  or  wood  upon  any  lands 
or  tenements. — Nor  to  any  disposition  respecting  heritable  property  in  Scot« 
land.J 

Chancery  will  not  allow  a  perpetuity,  viz.  an  interest  in  tail,  which  can* 
not  be  barred.     D.  of  Norf.  35.     Vide  3  Ca.  Ch. 

And  therefore,  if  a  man  gives  600/.  to  three  daughters,  to  be  equally  divid- 
ed, and  if  one  dies  without  issue,  her  part  to  go  to  the  survivors ;  if  one  mar- 
ries, and  afterwards  dies  without  issue,  the  husband  shall  recover  the  part  of 
his  wife  ;  for  it  cannot  be  entailed.     R.  2  Vent.  349. 

So,  if  a  man  devises  the  surplus  of  his  personal  estate  to  one  in  trust  for 
his  son,  and  if  he  dies  during  his  minority  without  issue,  in  trust  for  others, 
and  makes  A.  executor  during  the  minority  of  his  son,  and  afterwards  his  son 
executor,  who  at  the  age  of  18  years  dies  without  issue  ;  R.  that  the  admin^ 
istrator  of  the  son  shall  have  it,  (or  it  was  vested  in  him  when  he  attained  the 
age  of  1 7  years,  and  could  not  be  devised  over.  2  Vent.  368.  Qu.  per  mc. 
R.  1  Ver.  327.  347. 

So,  if  a  man  devises  money  to  A.  for  life,  and  if  he  has  issue,  to  his  chil- 
dren, and  if  he  has  no  issue  at  the  time  of  his  death,  to  B.,  the  limitation  to 
B.  is  void.     R.  Pol.  37. 

If  he  devises  to  A.,  his  daughter  and  executrix,  the  surplus  of  his  personal 
estate,  but  if  she  dies  without  issue,  then  to  go  over  to  B.,  and  directs  that 
she  shall  give  a  bond,  that  in  such  case  it  shall  go  to  B.,  the  limitation  to  B. 
shall  be  void.     1  Ver.  478. 

[If  a  man  devises  money  to  his  daughter,  and  the  heirs  of  her  body,  and 
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then  to  ftootber  person,  it  has  not  been  solemnly  determined  tbat  tbe  n^hole 
shall  go  to  the  first  taker.     D.  per  Hardwicke,  C.     1  Atk.  285.] 

[A  limitation  over  of  personal  estate  after  the  death  of  the  6rst  taker, 
without  issue  generally,  is  void,  as  being  too  remote.     2  Atk.  308.3 

[Equity  admits  like  limitations  in  personal  as  in  chattels  real ;  but  will 
carry  tbe  limitation  of  a  personal  chattel,  or  the  trust  of  it,  no  further  than 
the  judges  do  le^l  limitations  of  terms  for  years.     Ibid.1 

[The  court  will  not  admit  of  a  distinction  between  chattels  personal  and 
chattels  real,  for  it  would  introduce  confusion.     Ibid.] 

[If  a  man  makes  his  will,  and  directs  his  executors  to  entail  his  personal 
estate  on  his  daughter  and  her  issue,  and,  on  failure  thereof,  to  divide  it 
moietively  between  his  two  nephews  ;  his  intention  being  it  be  made  good 
to  his  daughter  for  life,  and  her  lawful  heirs  for  ever,  and  on  their  failure  to 
go  to  bis  said  nephews  moietively ;  it  is  too  remote,  and  the  nephews  take 
nothing.     Qu.  as  to  the  issue.     2  Yes.  170.] 

So,  if  a  devise  be  of  household  stuff,  plate,  &c.  to  A.  for  life,  and  after- 
wards to  bis  first,  second,  and  other  children  ;  and  the  heirs  of  their  bodies 
as  an  heir  loom,  and  afterwards  to  B.  and  his  children  in  the  same  manner; 

0.  shall  not  compel  A.  to  give  security  that  they  shall  go  accordingly.     1 

Ch.  R.  2G0. 

[*]So,  if  a  man  devises  his  real  and  personal  estate  to  A.,  and  the  children 
of  his  body,  and  if  he  has  no  issue,  &c.  this  devise  giving  an  estate-tail  in  the 
lands  to  A«  shall  be  an  absolute  disposition  of  the  personal  estate  to  bimm 

F.  g.  320. 

So,  if  it  be  to  A.  and  the  heirs  of  his  body,  and  if  he  dies,  not  having  heirs 
of  his  body  living,  then  as  to  that  which  he  does  not  dispose  of  in  hb  life, 
to  B.  for  charitable  uses ;  the  devise  to  B«  is  void,  for  A.  had  the  absolute 
power  over  the  whole.    R.  5  G.  2.  F.  g.  31 5* 

Or,  one  moiety  to  A.  and  the  heirs  of  bis  body,  and  after  his  death  to  his 
sister,  for  default  of  such  heirs,  and  the  other  moiety  to  the  sister  for  Ufe  and 
afterwards  to  the  heirs  of  her  body,  and  for  default  of  such  heirs,  after  her 
death  to  A. ;  though  the  moiety  to  the  sister  goes  over  after  her  death,  yet 
the  devise  of  the  moiety  of  the  personal  estate  to  A.  shall  be  absolute*  R^ 
F.g.  321. 

So,  a  chattel  personal,  as  a  horse,  cannot  be  granted  to  A.  during  his  life, 
for  the  grant  is  absolute.     D.  2  Rol.  49.  1.  30. 

It  cannot  be  devised  to  A.  for  life,  remainder  io  another.     R.  1  RoL  SlOk 

1.  27. 

So,  if  a  devise  be  to  A.  of  personal  estate,  and  if  he  die  not  having  beiVs 
male  of  his  body,  thep  of  so  much  as  he  shall  be  actually  possessed  of  at  his 
death  to  a  charitable  use  ;  the  devise  over  is  void,  for  it  was  an  absolute  de- 
vise, with  a  power  of  disposing  to  A.     Per  King,  5  Geo.  2.  15. 

But  if  rarities  are  devised  to  his  wife  for  life,  and  if  she  shall  have  a  sod, 
to  such  son,  and  if  she  has  not  a  son,  or  such  son  dies  without  issue,  to  P. 
for  life,  and  that  he  leave  them  to  C.  his  son ;  if  the  wife  has  not  a  son^  and 
B.  dies  in  the  life  of  tbe  testator,  C.  has  an  interest  after  the  death  of  the 
wife,  and  she  shall  be  a  trustee  for  C.  R.  Ca.  Ch.  130.  2  Ver.  GO.  Vide 
post,  (4  W  5.) 

So,  if  interest  be  devised,  a  moiety  to  A.,  nnd  a  moiety  to  B.,  and  if  A. 
dies,  B.  shall  have  the  whole  for  his  life,  and  B.  dies  without  issue  of  his 
body,  the  principal  shall  be  divided  between  C.  and  D.  :  the  devise  of  tbe 
principal  upon  such  contingency  shall  be  good.     R.  2  Ver.  38.  60. 

So,  if  money  be  devised  to  A.,  and  if  she  dies  under  the  age  of  21  years, 
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triilioiil  issue,  to  B.,  it  shall  be  a  good  devise  to  B.  if  A«  dies  without  issue 
before  her  age  of  21  years,     R.  2  Ver.  87. 

Or,  to  A.  for  life,  and  if  he  dies  without  children,  to  B.,  it  shall  be  a  trust 
forB,     F.  g.  318. 

Or,  to  his  niece,  upon  trust  that  she  shall  take  the  interest  for  her  use, 
and  after  her  death  that  the  interest  shall  be  for  the  maintenance  of  her  chil- 
dren till  age,  and  then  the  money  to  be  divided  between  Uie  children, 
and  for  default  of  such  issue,  to  A.  If  the  niece  has  no  issue,  it  shall  be  a 
trust  for  A.     R.  and  aff.  in  Pari.     Ibid. 

fin  general,  the  words,  ^'  dying  without  issue,''  are  taken  in  a  genersil 
sense,  ^*  dying  without  ever  having  had  issue ;''  and  then  they  are  words  of 
ei^il.     Vide  Ambler,  72.  123.     2  Brown,  558.  578.] 

[But  these  words  may,  from  the  context  of  a  will,  be  so  tak^n  as  to  mean 
dymg  without  issue  living  at  the  death  of  the  devisee,  and  then  they  will 
mean  only  a  contingency,  on  the  happening  or  not  happening  of  which  the 
devisee  avei*  is  to  take,  and  such  limitation  will  be  good.     Ambler,  63. 1 23« j 

[As,  where  personal  property  was  bequeathed  to  testator's  two  daughters, 
and  in  case  either  should  die  without  issue,  the  whole  to  the  survivor ; 
[*  |and  in  case  one  of  them,  by  name,  should  die  without  issue  after  testator's 
decease,  then  her  share  to  S.  B.,  it  was  held  that  the  latter  words  meant 
without  issue  at  her  death.     Ambler,  72.] 

[So,  where  bank  stock  was  bequeathed  to  testator's  daughter  for  life,  te- 
nsamder  to  such  child  or  children  of  the  daughter  as  should  be  living  at 
her  death ;  and  if  she  should  not  leave  any,  or  if  all  should  die  without  issue, 
then  to  J.  S.,  the  daughter  bad  a  son  born  at  the  time  of  making  the  will  9 
it  was  held  that  the  words  '^  dying  without  issue,"  meant  ^^  without  leavii^ 
issue,"  and  the  limitation  to  J.  S.  good.     Ambler,  122,  123.  Vide  (4  G  2.)] 

And  an  interest*derived  out  of  a  freehold  may  be  limited  otherwise  than 
a  chattel  merely  personal ;  and  therefore,  a  next  avoidance  may  be  grant- 
ed to  A.  and  his  assigns  during  the  life  of  A.,  in  which  case  the  assignee  shall 
not  present,  if  the  avoidance  does  not  happen  in  the  life  of  A«  r.  2  Rol# 
49.  I.  20. 

* 

^(4  G  3.)  In  chattels  real. 

So,  a  term  for  years  shall  not  be  limited  to  create  a  perpetuity.    Vide 

t>ost,  (4  W  1 9.) 

And  the;  trust  of  a  tetm  shall  not  be  limited,  nor  the  limitation  allowed  ia 
equity,  further  than  the  term  may  be  hmited  by  law.  Per.  Ld.  Nott*  3 
Ca.  Ch.  28.  48.  _ 

And  therefore  a  limitation  of  the  trust  of  a  term,  after  the  dymg  of  any 
one,  without  issue,  is  void.     R.  D.  of  Norf.  3  Ca.  Ch.  28.     2  Ver.  684.  R. 

Jon.  15.  i»  !_•   t  J 

[If  a  man  devises  chattels  real  to  his  son  A.,  and  the  issue  of  his  body, 
then  to  his  son  B.  and  the  issue,  &c. ;  then  to  C.  &c. ;  the  whole  mtereit 
vests  in  A.  and  the  limitations  over  are  void.     Bunb.  301.] 

[If  A.  devises  his  full  and  whole  estate,  bank  stock,  &c.  to  his  nephew 
B.  and  his  legitimate  heirs,  and  if  he  dies  without  them,  to  C,  legitimate 
heirs  are  heirs  of  his  body  lawfully  begotten,  and  the  contingent  limitation 
is  too  remote,  and  void,  unless  something  confines  it  to  the  time  of  has  death. 

I  Ves.  519.1 
As,Vthe  limitation  be  to  a  man  till  B.  dies  without  issue,  and  then  to  C, 

the  limitation  to  C.  is  void.     Agr.  3  Ca.  Ch.  32. 

Vou  lU  93  i;*767] 
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Or,  to  A.  and  the  heirs  of  his  body,  and  afterwards  to  B.    R.  per  two  J. 

'^^So^if  a  term  be  limited  to  one  and  his  issue,  and  if  the  issue  die  without 
issue  remainder  to  B-  Though  the  limitation  to  the  issue  is  void,  yet  the 
remainder  is  also  void,  being  after  the  Hmitation  of  a  dymg  without  issue. 

Agr.  3  Ca.  Ch.  29.  .     ,.^  ^     n  j     r     a 

So,  if  a  term  be  limited  in  trust  for  him  for  life,  and  afterwards  for  toe 
1st,  2d,  and  bd  sons  successively  in  tail,  and  if  he  has  no  son,  then  to  the 
daughter ;  the  limitation  to  the  daughter  is  void,  though  he  never  had  a  sop; 
for  it  depends  upon  a  remote  contingency ;  the  death  of  the  son  without  is- 
sue.     R.  1  Mod.  115.     Agr.  3  Ca.  Ch.  29.  ^     .  x 

[If  a  man  seised  and  possessed  of  real  and  personal  estate,  devises  to  trus- 
tees to  pay  the  profits  to  A.  for  life,  and  if  she  marries  B.  then  after  her 
death  to  B.  for  life,  after  both  their  deaths  to  their  first  and  other  sons  m 
tail  male,  then  to  their  daughters,  to  be  equally  divided,  for  want  of  such  is- 
sue, to  the  issue  male  or  female  of  the  survivor,  if  neither  leave  issue,  then 
to  C.  for  life,  and  then  to  the  children  D.  should  at  his  death  Jeave  livingj 
or  his  wife  be  enseint  with,  and  shall  attain  21,  their  [*lheir8,  executors, 
&c. ;  this  limitation  of  the  personal  estate  of  testator  to  the  children  of  D. 
cannot  be  maintained ;  for  A.  and  B.  were  made  tenants  in  tail,  and  the 
limitations  after  that  are  void.  C.  T.  T.  55.— N.  B.  this  decision  is  con- 
trary  to  the  opinion  of  B.  R.  on  a  case  stated  for  their  opinion  in  this  cause 
by  the  chancellor;  where  it  is  determined  by  the  four  judges,  that  if  a  teim 
for  years  had  been  bequeathed  in  the  same  manner,  the  limitation  had  been 
good.  And  a  decree  was  made  accordingly,  per  Hardwicke  C.  B.  K*  H. 
413.     Andr.  333.     C.  T.  T.  245.     2  P.  W.  699.J 

So,  a  limitation  of  the  trust  of  a  term  to  A.  for  life,  then  to  such  person  w 
A.  by  deed  or  will  shall  nominate,  and  after  the  death  of  the  nominee  to  the 
right  heirs  of  A.,  th^  limitation  to  the  right  heirs  is  void;  for  no  limitatioo 
can  be  after  a  life  not  in  esse.     R.  Ca.  Ch.  8. 

Or,  if  it  be  to  A.  for  life,  remainder  to  his  first  son  for  life,  and  if  he  dies 
without  issue  to  his  second  son;  the  remainder  is  void.  R.  1  Lev.  290. 
1  Sid.  450. 

So,  the  limitation  of  the  trust  of  a  term  to  one,  and  if  he  dies  during  the 
term,  then  to  another,  is  a  good  limitation  of  the  remainder.     Dy.  277.  b. 

So,  a  limitation  to  one  for  life,  and  afterwards  to  twenty-  others  for  life 
successively,  when  all  are  in  esse  at  the  same  time,  is  good  for  all  the  re« 
mainders,  though  there  be  a  possibility  after  a  possibility.  Agr.  3  Ca.  Ch. 
29.     Ca.Ch.  8. 

So,  a  limitation  to  one  for  years,  and  afterwards  to  his  son  for  life,  and  af- 
terwards to  the  first  issue  male  of  the  son  for  life,  though  the  son  had  not 
then  any  issue,  is  good;  for  the  limitation  depends  only  upon  the  contingen- 
cy of  one  life  in  esse.     R.  3  Ca.  Ch.  29. 

So,  if  a  limitation  be  to  B.  and  the  heirs  of  his  body,  qvamdiu  Tho.  has 
issue  of  his  body,  and  if  Tho.  dies  without  issue  (his  wife  not  being  prive- 
ment  cw^cm^  in  the  life  of  B.,  then  to  C.  The  limitation  to  C.  is  good 
upon  such  a  contingency,  which  expires  within   the  space  of  one  life.  R. 

Ser  Finch,  3  J.  cont.   per  North,  but  affirmed  in  Pari.  3  Ca.   Ch.  32,  &c. 
..  cont.  2  Cro.  459.     Jon.  15. 
So,  if  a  limitation  be  for  life,  and  afterwards  to  A.  if  he  be  living  at  the 
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If  a  man  devise  a  term  to  A.  for  life,  remaiDder  to  the  children  A.  shall 
leave  at  his  death,  and  if  they  die  without  issue,  then  to  B. ;  this  is  a  good 
devise  over  to  B.     3  P.  W.  258.] 

[If  a  lease  for  years  is  settled  intrust,  to  permit  A.  to  receive  for  life 
then  B.  for  life,  then  to  trustees  to  assign  to  the  eldest  son  of  A.  on  B.,  and  for 
want  of  such  issue  of  such  son,  to  their  daughters  equally  ;  if  no  issue,  to  A. 
his  heirs,  executors,  &c. ;  this  shall  be  construed  as  dying  without  such  son 
living  at  the  time  of  his  death,  and  the  remainder  over  to  the  daughters  js 
good.     2  Ves.  1 1 7.     Affirmed  by  Ld.  Hardwicke  on  appeal.     2  Ves.  3 1 8.1 

So,  a  limitation  to  A.  his  executors,  administrators,  and  assigns  for  ever, 
but  if  he  die  without  issue  before  21,  to  B.,  shall  be  good  to  B.  2  Ver, 
151,2.  - 

So,  if  a  limitation  be  to  A.  for  life,  and  afterwards  to  his  first  son  for  the  re- 
sidue of  the  term,  and  in  default  of  his  issue,  to  the  second  and  other  f  *]son8, 
and  in  default  of  issue  male,  to  his  daughter ;  if  there  never  be  a  son,  the 
limitation  to  the  daughter  shall  take  effect.  R.  2  Ver.  600.  1  Sal.  156. 
P.  g.  320.     R.  2P.  W.  618. 

[If  a  man  by  his  will  gives  his  (leasehold)  house,  pictures,  and  statues  to 
his  wife  for  life,  and  if  she  marry  again,  to  his  eldest  son  and  his  issue,  &c. 
and  if  testator  leave  no  lawful  issue,  then  to  A.  and  his  issue  ;  and  by  anoth- 
er clsTuse  declares  that  his  eldest  son  and  his  issue,  and  if  he  leave  none, 
his  eldest  daughter  and  her  issue,  shall  have  his  whole  estate  real  and 
personal,  except  what  he  has  given  to  his  wife,  or  to  other  uses  ;  and  by 
another  clause,  that  if  .no  son  or  daughter  shall  leave  a  child  behind  them, 
then  the  said  A.  and  his  issue  shall  have  all  his  estate,  real  and  personal, 
just  in  the  same  manner,  and  w^ith  the  same  restrictions  and  exceptions  as  to 
his  wife ;  the  limitation  to  A.  is  not  too  remote,  and  he  shall  have  the 
house,  pictures,  and  statues.     3  Atk.  282.] 

If  a  limitation  be  of  the  trust  of  a  term,  to  one  and  the  heirs  of  bis  body, 
this  gives  the  whole  term  to  him,  his  executors  and  administrators. 

So,  if  the  remainder  of  a  term  be  limited  to  such  person  as  A.  shall  nom- 
inate, the  nominee  has  the  whole  term  to  him,  his  executors  and  administra- 
tors, though  his  executors  are  not  named.     Ca.  Ch.  8« 

(4  G  3.)  In  an  estate  of  inheritance. 

So,  an  estate  of  inheritance  cannot  be  limited  in  such  manner  as  may  in<* 
troduce  a  perpetuity.     [See  Feame's  Conting.  Rem.  392.] 

And  therefore,  if  a  man  by  deed  or  will,  limits  his  estate  in  use  or  by  way 
of  trust  to  A.  in  tail,  and  afterwards  to  B.  in  tail,  with  divers  remainders 
over,  and  annexes  a  condition  or  proviso,  that  if  A.  attempts  to  alien,  his 
estate  shall  cease,  as  if  he  was  dead,  &c.  such  condition  is  void.  Co.  Litt. 
377.  B.  1  Co,  85.  Corbet.  D.  1  Co.  130.  R.  Mo.  470.  601.  Rt  6 
Co.  40.     R.  10  Co.  41.     R.  2  Cro.  697.     R.  Mo.  592.  Cro.  El.  378,  9. 

So,  if  he  obliges  every  cestuique  use  to  give  a  statute,  that  he  will  not 
alien,  chancery  will'decree  such  statutes  to  be  cancelled ;  for  by  such  means 
a  perpetuity  would  be  introduced.     R.  Mo.  810. 

So,  in  any  case,  if  the  limitation  be  in  such  a  manner,  that  all,  who  have 
any  interest,  by  joining  in  a  conveyance  cannot  pass  or  bar  their  interest,  it 
will  be  a  perpetuity.     Ca.  Ch.  213. 

If  a  devise  be  to  A.  for  life,  and  afterwards  to  his  son  for  life  only,  and  in 
default  of  such  issue,  to  B.  for  life,  and  so  to  twenty  others  for  life,  without 
disposing  of  the  inheritance ;  after  all  the  lives  in  esse^  the  limitation  shaU 
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be  to  tlie  first  son  of  A.  and  ibe  heirs  of  his  body,  &c«  otherwise  a  peipetuitf 
would  be  introduced*     R.  Eq.  Ca.  128. 

[If  a  man  makes  his  will,  ^^  I  make  A*  my  sole  heir  and  executrix ;  if  sb^ 
dies  without  issue,  then  to  B* ;  he  to  pay  C.  5000/..  and  to  D.  and  her 
daughter  lOO/.  each,  and  A.  to  keep  D.  ;^'  and  A.  levies  fine,  and  sufTers  re- 
covery ;  the  limitation  over  is  void,  and  canDot  be  confined  to  A.'s  dying 
i^itbout  leaving  issue  at  her  decease.     3  Atk.  308*3 

[If  by  marriage  articles  A.  covenants  to  settle  200/.  on  his  wife  for  life, 
then  to  trustees  to  preserve,  &c.  for  his  first  son,  then  to  the  first  son  of  such 
first  son,  with  remainders  over ;  the  first  son  takes  an  estate-tail,  for  one 
not  in  being  cannot  take  less.     2  Ves.  568.] 

[Whethiair  a  settlement,  empowering  trustees  from  time  tq  time,  at  the 
request  of  tenant  for  life  in  possession  on  the  birth  of  a  son,  to  reduce  [*]tbe 
estate-tail  of  such  son  to  an  estate  for  life,  was  agitated  on  the  duke  of 
Marlborough's  will,  but  never  determined.     Ibid.] 

.(4G4.)  Or  freehold. 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  A.  for  life,  and  after- 
wards to  the  first  son  of  A.  for  life,  and  afterwards  to  the  first  son  of  the 
body  of  such  first  son  for  life,  then  to  several  others  for  life  successively ; 
all  the  remainders  which  are  not  settled  in  some  person  during  the  life  of  A. 
are  void.     Semb.  Mo.  371. 

So,  a  devise  to  A.  and  his  eldest  heir  male,  and  so  from  heir  male  to  heir 
male  for  life  fof  ever,  phall  be  voifj  to  all  who  do  not  copie  in  esse^  during 
the  continuance  of  the  estate  in  possession.     R.  Itot  371. 

So,  a  devise  to  A.,  and  afterwards  to  evfsrv  one  who  shall  be  his  heir,  is 
good  to  the  next  heir  in  remainder  only.     Ibid.  372. 

[But  an  estate  may  be  lipnited  to  cease  upon  a  contingency,  which  ex- 
pires within  the  compass  of  a  life,  though  such  contingency  cannot  be  bar- 
red ;  as,  if  an  estate  be  devised  to  A.  and  his  heirs,  with  a  proviso  that  if 
A.  dies  without  issue  in  the  life  of  B.,  the  estatq  shall  go  to  B.  and  his 
heirs  ;  the  contingent  devise  to  B.  is  good,  though  it  cannot  be  barred  by  a 
common  recovery.     R.  Cro.  592.     P^ll  and  Brown.] 

So,  if  land  be  limited  in  trust  for  A.  for  life,  and  afterwards  for  B.  for  life, 
and  afterwards  for  their  issue,  and  afterwards  for  the  heirs  of  A.,  with  a 
provisQ,  th;^t  if  A.  and  B.  die,  not  having  i§8ue  living  at  the  time  of  the 
{ieath  of  the  survivor,  and  the  heirs  of  B.  pay  4000/.  to  the  heirs  of  A.  with- 
in a  year  after  the  death  pf  the  survivor,  not  having  issue  living,  then  the 
estate  in  fep  tp  A.  shall  cease,  and  the  fee  shall  be  to  the  heirs  of  B.,  the 
li^mitatipn  shall  be  good  ;  for  it  docs  not  make  a  perpetuity.  R,  cont.  ip 
^hanc.  by  l^ord  Chanc.  Somers  between  Sir  Evan  Lloyd  anfl  Podolphin 
and  wife  agamst  Sir  Richard  Carew  and  Trcmain,  and  the  bill  dismissed ; 

^aU  z^"™'""!?^"  was  reversed  upon  an  appeal  in  parliament,  13  Jan, 
1697.     (Com.  20.  Ca.  Pari.  137.)  • 

_  « 

(4  G5.)  A  term  that  attends  an  inheritance. 

i  VpS™?«£'"^^v^'"^J'  be  entailed,  if  it  be  limited  to  attend  the  inheritance, 
f  ;P*-  '^*:     y>d?  post,  (4  W  19,  20.  22.) 

yesfr  °'^"'*  -  *  ^"^  attending  the  inheritance,  see  1  Term.  Rep. 
^  ^Though  ijb*  by  several  deeds,  and  executed  at  several  times.  R.  I  Vent. 
'  [•770J 
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So,  if  a  term  be  created  for  a  particular  purpose,  when  that  purpose  is 
answered,  the  term  shall  be  decreed  to  attend  the  inheritance :  as,  if  the 
term  be  for  raising  portions ;  when  they  are  raised,  the  term  shall  attend 
tiie  inheritance*     1  Sal.  154. 

So,  if  a  termor  purchase  the  inheritance,  his  term  shall  be  attendant* 
Ibid. 

If-  a  term  be  created  by  a  woman  seised  in  fee,  for  a  provision  for  the 
children  of  a  first  marriage,  and  afterwards  in  trust  for  her,  her  executors,  or 
administrators,  and  her  husband  dies  without  issue,  and  she  takes  a  second 
husband ;  he  shall  not  have  the  term,  but  it  shall  be  attendant  upon  the  in- 
heritance.    R.  ]  Sal.  1 54.     Vide  ante,  (2  M  9.) 

If  a  woman  recovers  dower,  and  a  purchaser  with  notice  has  a  term  prior 
to  the  marriage  assigned  to  attend  the  inheritance,  she  shall  not  [*]haJFe  re- 
lief in  equity.  R.  and  aff.  in  parliament,  1  Ver.  357.  Ca.  Pari.  69.  Eq. 
Abr.  219. 

If  a  purchaser  of  the  inheritance  of  cestuique  trust  in  tail  has  a  recovery 
by  cestuique  trust  in  tail,  and  a  prior  term  assigned  for  his  protection  ;  the 
term  shall  be  a  security  to  the  purchaser  against  him  in  remainder  after  the 
estate^tail.     1  Cb.  R.  245. 

.  (4  H)  POWER. 

(4  H  1.)  When  aided,  though  not  pursued.— If  it  be  for  pay- 
ment of  debts. 

If  a  man  has  a  power  to  make  leases,  and  he,  for  valuable  considera- 
tion makes  a  lease,  but  not  pursuant  to  his  power,  chancery  will  relieve.  1 
Ch.  R.  185.  VidePoiar,  (A  1.)  [Appointment  (2  F).  Cowp.  651.  1 
Term  Rep.  432.] 

So,  where  a  man  having  a  power  to  make  a  lease  in  possession,  made  a 
lease  to  commence  at  a  future  day  (which  is  void  by  law)  for  payment  of 
debts,  for  which  the  lessee  was  engaged  with  the  lessor,  which  was  enjoyed 
by  the  lessee  for  many  years,  and  then  the  lessee  died  without  other  assetSi 
the  lessor  was  decreed  to  make  the  lease  good  to  a  creditor  of  the  lessee, 
for  money  which  came  to  the  use  of  the  lessor,  though  the  lessor  pleaded 
that  the  lessee  was  also  indebted  to  him.     R.  Ca.  Ch.  10.     1  Ch.  R.  185. 

So,  if  a  man  has  a  power  to  make  a  jointure,  but  the  execution  thereof  is 
deficient  in  any  circumstances,  it  shall  be  aided  in  chancery.  2  Ca.  Ch.  30. 

So,  if  a  man  has  a  power  to  make  a  lease  for  1 0  years,  and  makes  it  for 
20,  it  shall  be  good  in  equity  for  10  years.     Ca.  Ch.  23.  3  Ch.  R.  1 1. 

So,  if  a  man  in  any  case  has  a  power  to  create  an  estate,  &c.  and  does  it 
for  payment  of  debts,  but  the  power  is  not  pursued,  it  shall  be  aided  in 
equity.     Per  Treby,  3  Ca.  Ch.  89. 

(4  H  2.)  For  provision  for  younger  children. 

So,  if  a  man  for  provision  for  younger  children  (having  a  power  to  charge 
land  with  500/.)  gives  instructions  for  a  conveyance  of  other  land  to  raise 
portions,  and  if  this  was  not  sufficient,  to  raise  the  residue  upon  that  land, 
but  dies  before  the  conveyance  made ;  that  land  shall  be  charged  with  the 
residue,  under  500/.  against  the  heir,  though  the  circumstances  of  the  power 
were  not  pursued.     R.  Ca.  Ch.  264.     Vide  ante,  (3  Z  4.) 

So,  if  a  man  who  has  pi  power  to  charge  land,  &c.  charges  it  for  a  provi- 
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won  of  younger  children ;  though  the  power  be  not  pursued,  it  shall  be  help- 
ed in  equity.     Per  Treby,  3  Ca.  Ch.  89.  91,  92;     2  P.  W.  490. 

[So,  where  a  power  was  given  by  will  to4he  wife,  to  dispose  of  real  and 
personal  estate  to  her  children  as  she  should  think  proper,  and  of  several 
children  the  eldest  was  provided  with  an  estate,  and  the  others  had  scanty 
provisions  ;  she  appointed  only  a  guinea  to  the  eldest,  and  it  was  held  good* 

Ambler,  660-] 

So,  if  a  termor  limits  the  term  to  trustees  for  such  persons  as  he  shall 
nominate,  and  he  names  A.  to  receive  the  profits  for  payment  of  legacies; 
[*Jif  his  power  does  not  extend  to  give  an  interest  to  the  executor  or  admi- 
nistrator of  A.,  it  shall  be  supplied  out  of  his  estate,  otherwise  the  legatees, 
&c.  upon  the  death  of  A.  would  be  defeated.     R.  Ca.  Ch.  9. 

So,  if  a  term  to  raise  portions  for  younger  sons  by  way  of  use  be  void,  k 
shall  be  aided.     3  Ca.  Ch.  91 :    R.  cont.  Ca.  Ch.  160. 

So,  a  power  for  the  benefit  of  younger  children  shall  be  aided,  though  the 
settlement  was  voluntary.     Ca.  Ch.  183.     Cont.  Ca.  Ch.  160. 

[If  A.  has  a  power  to  dispose  of  an  interest  in  such  sliares  as  he  tbioks  6t 
among  his  children,  and  for  want  of  appointment,  to  his  right  heirs,  and  he 
by  will  delegates  it  to  his  wife,  to  dispose  in  such  shares  as  she  thinks  &t, 
between  his  son  and  daughter,  and  for  want  of  appointment,  in  equal 
shares  to. them;  this  is  a  good  appointment  to  the  two  children,  in  equal 
shares  ;  for  A.  could  not  delegate  his  power.     2  Atk.  88.] 

[Where  there  is  a  power  to  charge  an  estate  with  a  gross  sum,  it  implies  a 
power  to  charge  it  with  interest.     1  Atk.  552.] 

(4  H  3.)  For  the  aid  of  a  purdltaser. 

So,  if  a  power  be  not  pursued,  there  shall  be  relief  in  equity,  in  behalf  of 
a»  purchaser.     Per  Treby,  3  Ca.  Ch.  89. 

Or,  in  aid  of  the  wife  upon  marriage  articles.     Semb.  2  Ca.  Ch.  28. 

(4  H  4.)  If  it  be  not  pursued  by  reason  of  frau^or  accident. 

So,  there  shall  be  relief  in  equity,  when  the  power  is  not  pursued  by  rea- 
son of  any  fraud  or  accident ;  as,  if  a  man  be  prevented  from  pursuing  some 
circumstances  by  sickness,  &c.  Per  Treby,  3  Ca.  Ch.  89.  Per  Holt,  ibi- 
dem, 109. 

(4  H  5.)  When  the  execution  of  a  power  shall  be  made  by 

the  court. 

So,  if  a  man  covenants  to  make  a  jointure  on  his  marriage,  and  has  not 
any  estate  which  can  be  settled,  but  only  a  power,  before  the  execution 
whereof  he  dies  ;  the  settlement  shall  be  decreed  out  of  his  power,  if  the 
bill  be  proper.  Semb.  2  Ca.  Ch.  28.  30.  Per  Master  of  tho:  Rolls,  Earl 
of  Cov.  case,  1 2. 

So,  if  land  be  devised  to  an  executor,  to  sell  for  payment  of  portions  to 
younger  children,  and  the  executor  dies  before  sale  ;  the  heir  shall  be  de- 
creed to  sell.     R.  upon  demurrer,  Ca.  Ch.  35.  Vide  ante,  (3  A  6,  7.) 

So,  if  A.  has  power  to  make  a  jointure,  and  by  articles  on  his  marriage, 
and  on  payment  of  a  portion,  covenants  to  make  a  settlement  of  500/.  per 
ann.  for  a  jointure  pursuant  to  his  power,  and  dies  before  the  settlement 
made  ;  be  in  remainder  shall  be  decreed  to  execute  his  power.  £q.  Ca.  160. 
Vide  Eq.  Abr.  348. 

So,  if  a  trustee  covenants  to  execute  his  power,  and  does  not  do  it ;  it 
shall  be  decreed.     2  Ver.  465. 
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So,  if  a  father  after  marriage,  settles  his  estate,  part  for  a  jointure,  and  the 
residue  upon  his  issue  male,  with  a  power  to  charge  500/.  for  younger  chil- 
dren, and  covenants  to  do  it,  hut  dies  before  he  has  charged  it ;  it  shall  be  de- 
creed by  the  court ;  for  the  covenant  amounts  to  an  execution  of  the  power. 
Per  Ld«  Somers,  Eq«  Ca.  167. 

So,  if  an  infant  having  a  power  to  settle  a  moiety  of  his  estate  for  a  join« 
ture,  and  upon  his  marriage  he  and  his  mother  covenant  by  articles  to  settle 
100/«  per  ann.  for  a  jointure  ;  it  shall  be  decreed.  Per  Cowper,  Eq«  Ca.  167. 

[*]So,  if  B.  in  remainder,  after  the  death  of  A.  without  issue,  has  such  a 
power,  and  covenants  upon  his  marriage  to  execute  it,  and  A.  afterwards 
dies  without  issue,  and  B.  survives  and  does  not  do  it.     R.  Eq.  Ca.  167. 

(4  H  6.)  When  a  defective  execution  shall  be  aided. 

So,  if  an  intent  to  make  execution  of  a  power  be  evident,  though  all  cir* 
cumstances  are  not  observed,  it  shall  be  aided  ;  as,  if  a  man  has  a  power  to 
charge  land  with  500/.  by  deed  or  will  under  his  hand  and  seal,  and  he  by 
his  will  under  his  hand  devises  500/.,  but  there  is  no  seal,  it  shall  be  aided« 
R.  Ca.  Ch.  263.     Vide  post,  (4  H  7.) 

If  a  man  has  a  power  to  limit  an  estate  to  his  children,  by  writing  before 
two  witnesses,  and  by  will,  executed  before  two  witnesses,  devises  a  rent  to 
his  children  ;  though  it  is  not  a  good  devise  for  want  of  three  witnesses,  it 
shall  be  a  good  execution  of  the  power  in  equity.     3  Ca.  Ch.  69. 

So,  if  he  has  a  power  to  raise  portions  by  deed  or  will,  executed  in  the 
presence  of  three  witnesses,  and  he  does  it  by  a  will,  to  which  there  are  on- 
Jy  two  witnesses.     Eq.  Ca.  168.     [Vide  1  Brown,  363.  368.] 

[If.father  tenant  for  life,  and  his  son  in  tail,  agree  to  charge  land  with  a 
sum  for  younger  children  after  father's  death,  as  he  by  will  duly  executed 
shall  appoint,  and  he  appoints  by  will,  executed,  before  two  witnesses,  it  is 
good,  for  nothing  passed  from  him ;  otherwise,  bad  it  been  the  owner  of  the 
estate.     2  Ves.  365.] 

So,  if  he  has  a  power  to  make  a  jointure  by  deed  under  his  hand  and  seal, 
and  he  by  his  will  under  bis  liand  and  seal  gives  the  estate  to  his  wife  for  life. 
Jl.  2  P.  W.  490. 

[So,  if  he  has  a  power  to  make  provision  for  younger  children,  by  deed, 
and  he  makes  it  by  will  for  children  before  provided  for.     Ambler,  64.] 

If  having  a  power  to  make  a  jointure  to  the  amount  of  1200/.  per  ann.  he 
covenants  to  do  it,  and  afterwards  makes  a  jointure  of  lands  supposed  to  be 
of  that  value,  but  which  are  not;  it  shall  b^  supplied.  R.  £q.  Ca.  167. 
[Vide  Ambler,  3.] 

[If  one  has  a  power  to  settle  a  jointure  of  4000/.  per  ann.  without  deduc- 
tion or  abatement  for  any  taxes,  charges,  or  impositions,  imposed  or  to  be 
imposed,  parliamentary  or  otherwise ;  and  articles  are  made,  that  he  will 
settle  3000/.  per  ann.  over  and  above  reprizes,  pursuant  to  the  power,  and 
a  settlement  is  made  of  lands,  with  covenant  that  the  lands  shall  produce 
3000/.  clear  of  all  taxes  and  prizes,  and  there  appears  afterwards  a  deficien- 
cy ;  the  jointress  shall  have  the  deficiency  made  good,  and  is  entitled  to 
such  a  jointure  as  at  executing  the  articles  were  worth  3000/.  per  ann.  free 
from  all  incumbrances,  rent-charges,  rents-seek,  fee-farms,  quit-rents,  annu- 
ities, stipends  to  ministers,  pensions  and  procurations,  and  from  all  parlia- 
mentarv  ^xcs  or  impositions,  of  such  nature  and  kind  as  were  in  being  at  the 
time  of  executing  the  said  pow<3r,  and  particularly  from  the  land-tax  then  iu 
being.     2  Atk.  542.] 

[If  A.  lias  a  power  to  settle  a  jointure  (i.  e.  to  convey  a  lejal  estate)  on 
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any  after  wife  daring  her  life,  not  exceeding  600/.  per  ann.,  and  he  in  exe- 
cution of  it  conveys  the  lands  to  trustees  (not  to  the  wife),  to  raise  cleat 
300/.,  and  by  another  deed  300/.  more  clear  of  taxes,  &c. ;  this  execution  i^ 
void  in  law  and  equity  ;  but  the  court  will  decree  the  trustees  [*]to  convey 
to  tlie  wife  a  jointure  not  exceeding  600/.  per  ann«  liable  to  taxes,  &c.  1 
Atk.561.] 

([Equity  will  supply  a  defective  execution  of  powers,  incase  of  younger 
children,  and  provision  for  a  wife,  as  well  as  in  favour  of  purchasers  or  cred- 
itors.    Ibid.] 

fAnd  it  will  aid,  if  intended  for  provision,  whether  voluntary  or  not.  Ibid.  J 

[It  is  not  necessary  that  the  wife  or  child  applying  be  totally  unprovided 
for.     Ibid.] 

[A  person  who  has  not  the  provision  stipulated  for,  must  be  considered  as 
absolutely  unprovided  for.     I  Atk.  561.] 

So,  if  A.  has  power  to  charge  a  term  with  portions^  and  be  raises  a  new 
term  for  those  portions,  which  is  void  in  law ;  the  prior  term  shall  be  cbarg* 
ed  against  a  purchaser,  though  the  portions  were  voluntary.  U.  Co.  Cb« 
290. 

If  he  has  a  power  to  charge  2000/.  upon  land,  and  makes  a  mortgage  for 
2000/.  generally  ;  it  shall  be  taken  as  an  execution  of  the  power,  Semb« 
Ca.  Ch.  104. 

If  a  settlement  be  with  a  power,  that  if  there  be  a  dai:^hter,  and  he  in  re* 
mainder  does  not  pay  20002.  to  the  dau^ter  at  her  age  of  16  years,  at  one 
payment,  the  trustees  may  distrain  for  the  portion  with  damages ;  the  trus- 
tees shall  be  decreed  to  sell,  though  no  power  of  entry  or  sale  is  given.  R.  9 
Ver.  2. 

[If  a  man  sufficiently  describes  the  estate  he  has  a  power  to  charge,  it  is 
bound,  though  he  does  not  refer  .to  the  deed  out  of  wjjich  the  power  rises« 
1  Atk.  440.] 

(4  H  7.)  When  it  shall  not  be  aided. — If  the  intent  of  the  power 

is  not  pursued. 

But  when  the  intent  of  the  power  is  not  pursued,  it  shall  not  be  aided  in 
equity  ;  as,  if  a  feme-sole  makes  a  settlement  upon  herself  for  life,  remainder 
over,  with  power  to  make  leases  for  three  lives,  while  she  is  sole ;  if  she 
marries,  and  the  husband  and  wife  make  a  lease  for  three  lives,  it  shall  not 
be  aided  in  equity.     R.  Ca.  Ch.  18. 

[If  for  providing  for  such  younger  children  as  father  and  mother  shall  leave 
unmarried  or  unprovided  for,  trustees  are  to  raise  1000/.  to  be  paid  such 
younger  children,  in  such  manner  and  proportion  as  they  shall  appoint,  and 
in  default  to  said  younger  children,  or  some  of  them,  as  survivor  shall  ap- 
point, and  in  default,  equally;  and  father  surviving,  and  very  old,  appoints 
501*  to  A.  to  pay  a  debt  which  he  owes,  1 25/.  to  B.,  d25/.  to  C,  and  nothii^ 
to  D.,  it  is  void  ;  as  contrary  to  the  intent  of  the  power,  which  is  to  provide 
for  all  unprovided  for,  and  annexing  a  condition  he  had  no  power  to  annex. 
iVes.  281.] 

[So,  where  a  man  having  power  to  jointure,  executed  it  to  the  full  extent ; 
but  it  was  agreed  that  the  wife  should  have  only  20/.  a-year,  and  the  rest  of 
the  rents  should  go  to  pay  his  debts,  and  then  as  he  should  appoint ;  this  was 
held  fraudulent  against  the  remainder-man,  except  as  to  20/.  a-year.  Am- 
bler, 233.] 

[So,  \i'here  an  estate  was  settled  after  the  death  of  the  father  and  mother, 
on  such  child  as  the  father,  with  consent  of  trustees,  should  appoint ;  and  in 
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defiiult,  on  the  first,'  &c«  sods  ;  the  father,  by  tnisrepr^sentation,  prevailed  oo 
the  trustees  to  consent  to  his  appointing  to  the  younger  son  ;  the  appoint* 
went  wns  set  aside.     Ambler,  272.} 

[^]ir  A.  has  a  power  to  make  a  limitation  of  lands  to  such  a  pprpose  \yj 
his  will,  a  draught  of  a  will  not  executed,  since  the  statute,  of  29  Car;, 2.  3^ 
shall  not  be  aided.     Per  Gilbert,  Earl  of  Coventry's  case,  Fra.  Sd 

If  a  man  gives  the  re:}idue  of  his  estate  to  hia  wife,  with  power  to  dispose 
thereof  with  the  concurrence  of  his  trustees  ;  if  she  by  her  will  makes  a  dis- 
position without  his  trustees,  it  shall  not  be  decreed.     R«  2  Ver.  723* 

[If  a  widow  have  power  by  her  husband's  will  to  appoint  a  sum  of  money 
in  such  proportions  as  she  shall  think  fit  among  the  sisters,  nephews,  and  nie- 
ces of  testator,  and  she  appoint  to  great  nephevi^s  i  this  is  not  a  good  appoint- 
ment ;  and  if  the  residue  was  properly  appointed,  this  shall  lapse  into  the  reS' 
idue  and  pass  with  it.     Ambler,  5 14. J 

^If  a  widow- by  her  husband's  will  has  power  to  appoint  6000/.  among  her 
children,  she  cannot  give  to  grand-children,  nor  give  a  discretionary  power 
to  another  to  appoint.     2  Ves.  640.3 

[If  she  gives  part  to  C.  for  life,  and  then  to  lier  children  ;  C.  has  it  for 
life,  and  then  it  falls  into  the  residue.     Ibid.l 

[If  she  gives  part  to  trustees  to  apply  it  as  they  think  fit,  for  the  support 
of  her  son  F.  his  wife  and  children,  but  not  to  pay  his  debts ;  F.  is  entitled 
to  the  whole,  and  it  must  be.subject  to  his  debts.     Ibid.] 

If  the  power  be  to  dispose  by  deed  or  will,  it  must  be  an  efiectual  will, 
signed  by  three  witnesses,  &c.     R.  1  P.  W.  741.     2  P.  W.  25Sf. 

Though  the  devise  be  of  an  estate  to  a  charity*     2  P.  W.  260. 

Or,  of  the  trust  or  equity  of  redemption  of  a  copyhold  estate.  2  P.  W* 
26 1 .     (Vide  the  note  ibid,  cont.) 

(4  H  8.)  Nor,  wllere  it  was  not  the  party's  purpose  to  execute 

his  power. 

So,  if  tenant  in  tail,  with  a  power  to  make  a  chaise  Upon  land  for  2000/« 
by  deed  or  by  his  Will,  makes  a  mortgage  for  20d0/.  by  lease  and  release, 
and  dies  ;  the  issue  ill  tail,  who  Claims  by  marri^e  settlement,  shall  not  be 
compelled  in  equity  to  confirm  the  niortgage,  or  to  execute  such  an  estate  tb 
the  morlgagec,  as  might  have  been  exec^uted  by  bis  ancestor,  according  to 
his  power.     R.  Ca.  Ch.  104.     1  Ch.  R.  275.  ,      . 

It  a  man,  having  a  power  of  revocation,  in  a  passion  breaks  the  seal,  hvA 
afterwards  delivers  the  deed  to  the  trustees  to  be  preserved  to  the  same 
uses ;  it  is  no  revocation.     R.  3  Ca.  Ch.  69,  70. 

So,  a  non-execution  of  his  power  shall  never  be  aided.     2  P.  W.  490* 

[1  Vcs.  jun.  272.]  ^  ^  .  ^    , 

So,  if  the  power  be,  that  A.  may  rais6  so  math  money,  &c.  and  A.  does 
nothing  towards  executing  it ;  tho  court  will  not  execute  it,  though  it  seems 
reasonable  in  aid  of  creditors.     2  Ver.  465. 

Nor,  if  he  directs  a  deed  to  be  prepared  for  such  purpose,  but  does  no- 
(hin«  nlore,  and  neither  signs  or  executes  it;  for  his  intention  does  not  ap- 
pear'to  be  complete,  and  it  was  at  his  election  to  raise  it  or  not.  E.  of 
Cov.  case,  1 C. 

(4  H  9.)  If  the  power  waS  created  by  a  voluntary  settlement, 

and  executed  voluntarily. 
So.  if  a  power,  created  by  a  voluntary  conveyawe,  be  not  well  purBued, 
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it  Bhatt  ti6t  be  aiJted  ia  equity;  as,  if  a  man  by  a  voluntary  settlement 
r»"teive8  an  estate  to  his  son  for  life,  with  a  power  to  make  an  apjpomtment 
to"a  younger  son,  so  that  it  commence  after  the  death  of  his  wife,  and  he 
msJ^es  an  appointment  to  commence  after  the  death  of  himself  and  wife.  R. 
m>on  demurrer.  Ca.  Ch.  160.     Vide  post,  (4  0  7.) 

Yet,  a  power  to  raise  portions  for  younger  children  has  been  aided  in 
equity,  when  the  circumstances  were  not  pursued,  though  the  settlement 
was  voluntary.     Ca.  Ch.  161.  263.     Vide  ante,  (4  H  2,) 

So,  a  power  created  by  a  voluntary  settlement  has  been  aided  (when  it 
was  not  pursued)  against  a  person  who  .claimed  under  the  same  settleioenf. 
Ca.  Chr  263, 4. 

Prerogative.    Vide  title  Prerogative. 

Presentation  to  a  church.     Vide  Esglisb,  (H  1,  &c.) 

Privilege.     Vide  title  Privilege. 

PRocESSr    Tide  ante,  (D  1.)  Vide  title  Process. 

(4  I)  PURCHASE. 

(4  I  1.)  What  shall  be  a  purchase. 

it  there  are  articles  for  a  purchase,  the  vendor  stands  seised  in  trust  for 
the  purchaser,  before  a, conveyance  executed.     Ca.  Ch.  39.  2  P.  W.  (629.) 
Vide  ante,  (2  C  2 — 2  T  6,  &c.) 

And  if  the  purchaser  devises  the  land,  it  shall  be  decreed  in  equity.  R. 
Ca.  Ch.  39.  D.  Fra.  Earl  of  Cov.  4.  2  Ver.  680.  Eq.  Ca.  78.  2  P. 
W.  (63  U> 

So,  if  a  man  purchases  a  copyhold  and  has  a  surrender,  but  the  vendor 
dies  before  the  admittauce  of  the  surrenderee.     Ca.  Ch.  39.     3  Ch.  R.  4. 

So^if  a  man  agrees  to  sell  or  make  a  mortgage  for  money ;  he  stands  seis- 
ed in  trust  for  the  vendee.     Ca.  Ch.  171. 

If  a  man  agrees  to  pay  800/.  for  four  houses  in  A.,  which  before  a  con- 
veyance are  destroyed  by  an  earthquake  ;  payment  shall  be  decreed*  R.  2 
Ver.  280. 

Though  A.  covenants  for  B.  to  pay,  and  has  not  assets  for  B.  in  his  hands. 
2  Ver.  280. 

So,  if  by  marriage  articles  money  is  agreed  to  be  vested  in  the  purchase 
of  lands  ;  it.  shall  be  considered  ^s  a  purchase,  and  decreed  to  him  who  will 
be  enfeitli?d  to  tht  land.     R.  2  Ver.  101.     R.  Eq.  Abn  175. 

So,  if  A.  gives  a  bond  to  surrender  a  copyhold  to  B.,  he  shall  be  deemed 
a  tnistee  for  B.     R.  Eq.  Ca.  62. 

If  A.  agrees  for  a  purchase  with  B.,  it  shall  be  decreed,  if  B.  can  make  a 
title  at  the  time  of  the  decree  of  the  report  though  he  had  not  a  title  at 
the  time  of  the  contract.     2  P.  W.  (630.) 

[If  A.  mortgages  an  estate  to  B.,  who  mortgages  it  to  C.  for  200/.  chari- 
ty-money, directed  to  be  laid  out  in  purchase  of  lands  in  fee,  and  C.  leases 
the  estate  to  A.'s  heir  for  five  thousand  years,  for  12/.  per  ann.  the  three 
first  years  and  10/.  per  ann.  for  the  remaindfer  of  the  term,  and  if  the  200/. 
repaid  in  the  three  first  years,  the  premises  to  be  reconveyed  ;  if  it  is  not 
so  paid,  it  shall  be  deemed. an  absolute  purchase.     2  Atk.  494. 
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[*](4  I  2.)  Who  shall  be  a  purehasen 

Every  one  who  comes  to  an  estate  in  land  for  a  valuable  consideration 
bona  fide  paid,  shall  be  a  purchaser;  as,  if  land  is  settled  upon  a  person,  for 
money  paid,  in  fee,  in  tail,  for  life,  or  for  years. 

[And  this,  though  the  consideration  was  much  less  that  the  real  value* 
Ambler,  764.] 

Or,  in  consideration  of  a  marriage  to  be  had. 

So,  if  a  lease  be,  rendering  full  rent,  without  fine  ;  the  lessee  shall  be  a 
parchaser,  and  shall  avoid  a  voluntary  settlement.     S  Ver.  327. 

So,  a  woman  who  has  an  agreement  for  a  jointure,  shall  be  a  purchaser^ 
if  the  portion  is  paid.     R.  Ca.  Ch.  1 00. 

So,  if  the  father  covenants  to  pay  it,  thoueh  it  does  not  appear  to  be  paid ; 
for  security  is  payment.     R.  Ca.  Ch.  99.     Vide  ante,  (3  Z  3.) 

So,  upon  an  agreement,  for  a  jointure,  the  issue  of  the  marriagCi  claiming 
lands  by  such  agreement,  shall  be  purchasers.     R.  Ca.  Ch.  255« 

So,  if  a  tenant  in  fee  agrees  with  A.  and  B.  to  take  them  partners  for  21 
years  in  mines,  which  they  are  to  search  for  and  work,  and  he  to  have  a 
tenth  of  the  profit ;  A.  and  B.  having  laid  out  120/.  in  the  search  of  a  mine, 
are  in  the  nature  of  pdrchasers,  and  shall  avoid  a  voluntary  settlement.  2 
Ver.  327. 

If  the  husband  makes  a  jointure,  and  it  is  agreed  that  he  shall  have  the 
portion  of  his  wife,  but  he  dies  before  any  assignment,  &c.  to  him  ;  it  shall 
be  decreed  to  the  representative  of  the  husband ;  for  be  is  in  the  naturp 
of  a  purchaser.     F.  g.  21 1.  ^  ^ 

'  So,  if  tenant  for  life,  with  power  to  make  a  jointure,  marries  and  dies  be* 
fore  Uie  jointure  is  completed ;  the  wife  shall  have  the  privilege  of  a  purcha* 
ser.     Ibid. 

But  if  a  woman,  having  land  conveyed  to  her,  takes  a  husband,  who 
makes  a  jointure,  but  no  settlement  is  made  or  agreed  to  be  made  of  the 
wife^s  land ;  the  husband  shall  not  be  relieved,  as  a  purchaser  of  those  lands. 
F.  g.  212.  217. 

(4  I  3.)  When  a  purchaser  shall  be  relieved  against  incum« 

brances. 

A  purchaser  (ona/^Ie  may  by  an  old  mortage,  statute,  or  judgment,  &c. 
Protect  himself  against  a  mesne  incumbrance.  R.  Ca.  Ch.  36.  Vide  a^te,, 
(I  5—4  A  4.  10.)     Ca.  Ch.  267.  Vide  post,  (4  I  11.)— Vide  Covin,  (B  3.) 

And  if  he  is  a  purchaser  without  notice,  he  may  plead  that  to  a  bill  for 
discovery  of  his  title.      Vide  ante,  (I  I*) 

And  if  he  has  deeds  in  his  hands,  which  shew  a  title  in  another,  he  need 
not  discover  them.     R.  Ca.  Ch.  69. 

Though  obtained  by  artifice.     2  Ver.  1 59. 

So,  be  need  not  discover  where  his  land  lies,  or  who  is  the  tenant,  in  or^^ 
der  to  have  execution  of  a  judgment,  statute,  &c.     R.  2  Ca.  Ch.  47,  48. 

So,  a  purchaser  shall  have  the  benefit  of  an  old  mortgage,  &c.  assigned 
for  him,  though  nothing  is  due  upon  it.     R.  2  Ver.  159. 

[And  he  may  protect  himself  against  dower,  by  having  got  an  assignment 
of  It,  if  it  existed  before  the  wife's  rijght  to  dower.      Ambler,  6.] 

If  the  vendor  was  seised  in  trust  for  another ;  a  purchaser  for  a  valuable 

f*]consideration,  without  notice  of  the  trust,  shall  not  be  subject  to  it.     8 
:a.  Ch.  1 23.     Vide  Uses,  (D  2.) 
So  if  a  trustee,  in  consideration  of  a  ntarris^e  with  his  daughter,  cove* 
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naots  to  stand  tetsed  to  the  husband  for  his  life,  and  afterwards  to  his  daughter, 
not  having  nptipe  of  the  trust ;  neither  the  husband  nor  the  wife  shall  be 
subject  to  the  trust.     Semb.  2  Rol.  2B1.  1.  15. 

tf  a  man  articles  for  making  a  marriage  settlement,  and  afterwards  mort- 
gages tie  estate  to  By  \  the  mortgagee  without  notice  shall  ^njoy  against  a 
si&ttlement  subsequent.     Semb*  3  Vent.  343. 

If  a  settlement  is  for  payment  of  debts,  where  no  debt  is  expressed,  nor 
(Creditor  a  party  ;  a  purchaser  without  notice  shall  not  be  subject,  nor  sl^ll 
a  creditor  have  relief  against  him.     Ca,  Ch^  249. 

If  Ay  purchases,  having  notice  of  an  incumbr^ncc,  and  afterwards  sells  (e 
B.  without  notice ;  B.  shall  have  relief,  but  A.  shall  make  satisfaction  ouC 
0f  his  purchas^money.     R.  2  Yer.  384. 

If  a  purchaser  of  a  term  erects  new  buildings,  be  shall  have  relief  against 
^  dormant  title,  of  which  he  bad  no  notice,  pro  ianto  as  he  expended.  R. 
Lev,  152.  , 

If  a  bill  is  for  the  examination  of  witnesses  to  a  will  inperpetuam  reimem^ 
oriam ;  it  shall  not  b<&  decreed  against  a  purchaser  without  notice.  £q. 
Abr.  333. 

So,  if  a  purchaser  gives  security  for  the  purchase  money,  and  before  pay* 
ment  the  land  is  evicted ;  the  purchaser  shall  be  relieved  from  his  security 
for  the  payment.     R.  2  Ca.  Cb.  19. 

Thoqgb  the  covenant  in  the  deed  of  purchase  was  only  against  all  claim- 
ing under  tl^e  vendor,  and  the  eviction  was  by  a  title  paramount.  R.  2  Cap 
Ch.  19. 

So,  ^  purchaser  shall  be  aided  against  him  who,  having  notice  of  his  own 
title,  suffers  the  purchase  to  proceed,  without  giving  notice  to  the  purchaser. 
R.  Eq.  Ca.  37.     Vide  post,  (4  W  28.) 

[If  a  mortgagee  present  at  a  treaty  for  marriage  of  mor^eor's  son,  con- 
ceals his  mortgage,  and  assures  the  father  that  be  will  trust  his  personal  se- 
curity, the  son,  wife  qnd  !s§ue,  shall  hold  the  lands  against  the  mortgagee. 

[A  purchaser  for  a  full  consideration  shall  not  be  prejudiced  by  the  mis- 
take or  ignorance  of  some  of  the  parties  to  the  conveyance  of  their  clainpi 
linder  a  marriage  settlement.     2  Alk.  8.] 

(4  I  4.)  When  not. 

But  if  a  purchaser  has  notice  of  a  trust,  he  shall  be  charged  with  it  in 
equity.     R.  2  Ver.  384.     Vide  Uses,  (D  2.) 

So,  if  A.  articles  for  the  granting  of  a  lease,  and  afterwards  sells  the  land 
toB.  for  a  valuable  consideration,  who  has  notice  of  the  agreement-,  B. 
shall  be  decreed  to  grant  the  lease.     R.  2  Rol.  781.  1.  10.  Lane,  60. 

[If  tenant  for  life  covenants  to  renew  a  lease,  and  his  son  tenant  in  tail, 
and  entitled  to  his  estate,  afterwards  covenants  also,  and  then  sells  the  es- 
tate  to  A.  who  has  notice  of  such  covenant,  and  an  allowance  for  It  in  the 
purchase ;  A.  is  bound  to  renew.     9  Ves.  498.] 

§o,  ifJand  is  dpvised  to  be  sold  for  payment  of  debts ;  a  purchaser,  with 
notice  that  the  debts  were  before  paid,  or  that  the  personal  estate  was  suA 
1  Ver  487       ^^^""^^^^  ^^S^*^  ^^  reconvpy  to  the  hoir.     R.  2  Ca.  Ch.  1 1G. 

\.Sn^^^  ^'  ^""^  i^^*"^  ''"^^  ^"^  ^'"^  V  statute  from  B.,  and  upon  a  mortgage 
«L  t"Tu-^'  ^^?  mortgage-deed,  without  discovering  his  statute  ;  beThall 
^  Ir  fi.  ^^  *"'.'  '^^^".^^  ^Sainst  the  mortgagee.     3  Ca.  Ch.  85. 
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ftame^  and  afterwards  mortgages  to  B.  who  had  notice  of  the  will ;  B.  shall 
take  it,  sub-ect  to  the  trust*     1  Ver.  486. 

If  the  lord  of  a  manor  leases  a  tenement  to  his  daughter  for  99  years,  and 
afterwards  sells  the  manor  to  B.,  who  has  notice  and  takes  a  bond  that  the 
daughter  shall  surrender  at  her  full  age ;  B.  shall  take,  subject  to  the  lease, 
which  was  an  advancement  for  the  dau^ter.     1  Ver.  467. 

If  to  a  bill  the  defendant  pleads  that  he  is  a  purchaser  iov  a  valuable  con« 
fiideration;  the  plaintiff  may  by  a  new  bill  charge,  that  he  was  a  purchaser 
with  notice,  and  require  an  answer  of  the  defendant  to  that.     Ca*  Ch.  252.  • 

[A  man  cannot  defend  himself  in  equity  as  a  purchaser  for  a  valuable  con- 
sideration, under  articles  only :  but  if  injured,  must  sue  at  law  on  the  cove* 
sants.     1  Atk.  571.] 

[The  court  will  not  decree  a  voluntary  conveyance  to  be  delivered  up  to 
a  purchaser  on  valuable  consideration,  unless  fraud  appears.     1  Atk.  625.] 

Qlf  the  purchaser  of  lands  in  Middlesex  knows  they  are  charged  with  an 
annuity,  he  shall  pay  it,  though  the  grant  was  not  registered  according  to  7 
Ann.  c.  20.     Str.  664.] 

[If  a  man  after  marriage,  in  consideration  of  100/.  paid  by  his  wife^s  mother, 
settles  100/.  per  ann.  on  himself  for  life,  remainder  to  bis  son,  &c.  and  his 
mother  joins  in  the  conveyance,  and.  thirteen  years  after  he  mortgages  \ 
■mortgagee  shall  not  foreclose.     C.  T.  T.  64.1 

What  shall  be  sufficient  notice,  vide  ante,  (I  1  • — 4  C  2.) 

(4  1  5.)  When  a  purchaser  may  take  in  prior  incumbrances* 

So,  if  a  purchaser  of  lands  incumbered  takes  an  assignment  of  the  incum- 
brances paid  with  his  money ;  it  will  be  well,  though  all  the  incumbrances 
are  not  discharged.     R.  2  Ca.  Ch.  205. 

So,  if  a  purchaser  of  a  reversion  upon  an  estate  for  life,  under  a  decree  of 
chancery,  pays  his  money,  and  then  the  life  falls ;  he  shall  not  be  compelled 
to  take  his  money  back  again  with  interest.     1  Ch.  R.  75,  6. 

(4  I  6.)  When  he  ought  to  discharge  prior  incumbrances  out  of 

the  purchase  money. 

If  there  is  a  trust  for  payment  of  debts,  generally;  a  purchaser  shall  not 
be  affected,  though  he  has  notice.     1  Ver.  260. 

Though  more  is  sold  than  is  sufficient  to  pay  the  debts.  1  Ver.  303. 
Semb.  cont.  1  Ver.  487.     Vide  ante,  (4  1 4.) 

But,  if  the  trust  is  for  payment  of  debts  mentioned  in  a  schedule,  a  pur- 
chaser ought  to  apply  the  whole  money  paid  by  him  to  the  debts,  otherwise 
he  shall  be  affected  by  the  debts  not  discharged.  1  Ver.  303.  260,  1.  1 
Ves,  173.    [Vide  Ambler,  188, 189.     1  Brown,  186.] 

So,  if  an  act  of  parliament  enables  a  tenant  for  life  to  raise  money  for  rc« 
building  and  stocking  a  printing-office,  burnt  down  by  fire ;  the  mortgagee, 
who  advances  money  upon  this  security,  shall  be  affected,  [*]if  the  monies 
advanced  are  not  applied  to  this  particular  purpose.     R.  2  Ver.  6. 

So,  if  a  termor  devises  2000/.  for  his  daughters^  portions  out  of  the  profits, 
and  his  executor  mortgages  to  A.  %yho  has  notice  of  the  devise ;  A  shall  take, 
subject  to  the  devise,  though  the  executor  had  full  power  to  sell  the  term. 
R.  in  Parliament,  2  Ver.  445. 

So,  if  an  executor  sells  a  term  to  A.  who  has  notice  of  a  bond  debt  due 
fron>  the  testator  to  B.,  and  pavs  the  purchase  monev  to  the  executor,  who 
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ure,  releases  all  demands  to  the  executor  of  her  husband,  and  then  the  in-' 
heritance  of  the  husband  is  evicted,  and  he  appears  to  have  had  only  a  term 
for  years,  she  shall  not  be  barred  of  the  term  by  this  release.  R.  Ca.  Ch. 
47.     Vide  ante,  (2  T  3.) 

If  A.  releases  all  demands  to  B.  upon  an  award  made  upon  a  submission 
concerning  legacies,  or  other  different  matter;  it  does  not  bar  him  as  to  a 
trust  of  the  land.     R.  2  Ca.  Ch.  1 26. 

So,  a  general  release  does  not  bar  when  made  upon  another  occasion*  t 
Ca.  Ch.  1 26. 

So,  a  release  by  will  to  A.  of  all  debts,  accounts,  and  demands  agaiolt  him, 
does  not  dischai^e  A.  of  a  chestof  jewels  of  the  testator,  in  his  custody.  Dub. 
2  Ver.  114. 

(4  L  3.)  Or,  obtained  with  intent  to  defeat  a  prior  agreement; 

So,  if  a  release  is  clandestinely  obtained  to  defeat  a  prior  agreement,  it 
shall  be  avoided  in  equity  ;  as,  if  B.  agrees  by  articles  on  tbe  marriage  of 
C.  to  settle  100/*  per  ano.  after  his  death  upon  C.  and  his  heirs,  and  aAer« 
wards  B.,  upon  pretence  of  a  greater  advantage,  obtains  a  release  from  C. ; 
the  release  shall  be  avoided,  though  the  estate  was  to  be  settled  in  fee,  and 
not  upon  the  issue  of  the  marriage.     R.  1  Ver.  241. 

If  A.  agrees  to  sell  an  estate  to  B.,  which  was  mortgaged  to  D.,  and  ader^ 
wards  releases  his  equity  of  redemption  to  D*,  without  a  new  considenitioi?. 
R.  Hard.  320. 

A  fortiori^  if  he  releases  to  D.  pending  a  bin  for  a  performance  of  the 
purchase.     Hard.  320. 

[If  there  is  an  assignment  of  a  bond  intrust  for  the  benefit  oi  others, 
whether  witli  or  without  consideration,  precedent  to  a  rcleasoi  the  obligee 
cannot  release ;  nor  can  it  operate  to  tbe  releasee,  as  he  most  be  presumed 
to  have  notice  of  the  assignment,  being  a  trustee  in  it.     1  Atk.  294«] 

(4  L  4.)  When  it  shall  not  be  avoided. 

But  a  release  shall  not  be  avoided,  upon  pretence  that  it  was  fraudulent, 
where  there  is'  a  subsequent  release  to  the  same  intent,  which  is  not  prayed 
to  be  avoided  by  the  bill.     1  Ver.  86. 

So,  if  there  be  a  bill  by  A.  and  B.  for  an  account  of  the  profits  of  an  office 
in  which  they  are  joint-tenants,  and  one  releases  to  the  Ae^ieniant pendente 
lite^  the  release  shall  not  be  avoided ;  and  if  A.  brrngs  a  new  bill  against  B. 
and  the  other  defendant,  which  suggests  combination  between  [*]them  ;  the 
prior  defendant  may  plead  the  release  to  the  second  bill ;  for,  bemg  a  bar  in 
law,  it  shall  not  be  avoided  by  a  bare  suggestion t     R.  Hard.  168. 

[A  release  to  one  obligor  is  a  release  to  both,  in  equity  as  in  law.  1  A** 
294.     See  1  Ld^^m.  420.  690.] 

(4  M)  RESTITUTION. 

If  a  person  is  tortiously  ousted  of  his  office,  without  prcMress  at  law,  equity 
will  direct  that  he  be  restored  to  his  office,  and  that  the  wrong  doer  ^all  ac- 
count to  him  for  the  profits  till  the  title  can  be  tried  or  determined  by  law. 
Ch.  R.  50. 
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(4  N)  RENT,  [AND  ANNUITY.] 

(4  N  1.)  When  recorored  in  equity,  though  there  is  no  remedy 

by  law. 

Rents  shall  be  recovered  in  equity,  when  there  is  no  remedy  for  it  at 
law ;  as,  a  rent-seek  shall  be  decreed,  though  tlie  grantee  never  had  seisin. 
Ca.Cb.  79.  147. 

So,  if  rent  was  constantly  paid,  till  the  last  twelve  years ;  the  arreaft  and 
tha  accruing  rent  shall  be  decreed,  though  the  deed  Irv  which  it  was  create 
ed  be  lost.     R.  Ca.  Ch.  1 20.     1  Ver.  359. 

[If  through  process  of  time  the  remedy  at  law  is  lost,  or  become  diflScult, 
equity  will  give  relief  on  the  foundation  only  of  the  payment  of  the  rent  for 
a  long  time,  or  where  the  nature  of  the  rent  is  not  known,  so  as  to  be  set 
forth,  but  then  all  the  terre-tenants  must  be  brought  befoi^  the  court.  1 
Atk.  598.] 

So,  if  there  be  no  attornment  to  the  grant,  the  rent  shall  be  decreed.  Ca. 
Ch.  147. 

So,  if  a  fine  for  raising  of  a  rent  is  defective,  it  shall  be  aided.  3  Ca. 
Ch.  92. 

So,  if  A.  grants  several  annuities  out  of  a  term  and  then  assigns  the  term 
to  B.,  though  the  grants  are  void  for  uncertainty  in  the  habendum^  they  shall 
be  decreed  against  all.claimin^  through  B.     1  Ch.  R.  8. 

So,  if  A.  grants  an  annuity  m  trust  for  B.,  and  afterwards  sells  to  C,  hav- 
ing notice,  who  afterwards  obtains  a  release  from  the  trustees,  without  the 
consent  of  B.,  though  the  term  for  which  the  annuity  was  granted  be  expired^ 
B.  shall  be  aided  against  the  release,  and  the  land  shall  be  charged  with  all 
arrears,  though  the  term  be  expired.     R.  Ch.  R.  411,  2. 

If  A.  surrenders  a  copyhold  to  B.  in  fee,  rendering  a  rent  of  5/.  per  ann. 
to  A.  and  his  heirs,  and  assigns  the  rent  to  D.,  who  is  admitted  to  it ;  equity 
will  enforce  payment  of  the  rent  to  D.,  though  an  admittance  is  not  a  pro- 
per title  to  the  rent.     R.  2  Ver.  16. 

If  a  lessor,  in  consideration  of  an  improvement,  covenants  to  grant  a  sub- 
sequent lease  at  the  prior  rent ;  an  assignee  of  the  reversion  shall  be  de« 
creed  to  do  it.     Ibid.  447. 

So,  if  a  rent  is  devised  out  of  a  rectory  to  B.  for  which  he  cannot  have 
apy  remedy  by  distress,  a  court  of  equity  will  decree  not  only  the  rent  in 
futuro,  but  all  arrears,  though  there  was  no  remedy  for  them  at  law.  R. 
Ca.  Ch.  79. 

So,  if  there  is  a  lease  for  years,  rendering  40/.  per  ann.  rent,  and  the 
[*]les3or  settles  the  land  upon  B.  and  his  heirs  male  upon  his  marriage  with 
A.,  and  it  is  agreed  that  A.  shall  have  the  40/.  per  ann.  for  life  ;  it  shall  be 
decreed,  though  A.  has  no  remedy  by  distress.     R.  1  Ch.  R.  5. 

So,  if  the  lands  out  of  which  the  rent  issues  are  mixt  with  others,  where- 
by  no  distress  can  be  taken  for  it.     1  Ch.  R.  61.  67. 

If  a  lease  of  an  incorporeal  thing  is  assigned,  and  the  assignee  enjoys,  he 
shall  be  decreed  to  pay  the  rent,  though  not  bound  by  law.     R.  2  Ver.  423. 

[A  mere  grantee  of  the  crown,  without  aid  of  parliament,  of  rents  of  a  ma- 
nor where  there  are  no  demesne  lands  to  distrain  on,  may  have  relief  in 
equity.     1  Vcs.  171.] 

So,  if  there  be  a  devise  to  A.,  paying  a  rent-charge  to  B.,  who  dies ;  his 
executor  shall  have  relief  in  equity  for  the  arrears,  though  he  does  not  allege 
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want  of  distress.     R.  per  Master  of  thfe  Rolls,  2  Ver.  386.  Semb.  cont.  pet 

Ld.  K.  Wright,  2  Vcr.  3821.  , 

So,  ifthe  assignee  of  a  term  rendering  rent  assigns  over,  *e«essor  shall 
have  remedy  against  him  in  eauity  for  the  rent,  for  so  long  as  he  held  the 
Und.     R.  iVer.  165.     £2  Atk.  646.]  ,    ^     ...  *u^ 

[But  the  assignee  is  not  liable  to  the  rent  incurred  after  the  assignment  \}j 

bim  to  another.     Ibid»]  «       i.     j     i 

[If  A.  makes  a  lease  of  a  coal-mine,  reserving  rent  to  B.,  who  declares  a 
trust  of  this  lease,  that  he  is  trustee  for  five  persons,  they  enter  and  take  the 
benefit,  then  B.  becomes  insolvent,  the  mine  unprofitable,  and  the  partners 
abandon  it;  the  cestuique  trusts  shall  pay  the  arrears  during  the  time  they 
concerned  themselves  in  taking  the  profits.  Per  Talbot  C.  on  appeal  from 
the  rolls,  3  P.  W.  402.]  ^.  :.     .  .* 

So,  ifthe  lessee  assigns  to  B.,  equity  will  oblige  him  to  admit  an  attorn- 
ment.     R.  2  Ver.  1 13.     Vide  post,  (4  N  4.)  _ 

So,  a  pension  may  be  recovered  in  equity  as  well  as  in  the  spintaal  court, 
or  in  a  writ  of  annuity.     R.  Hard.  230. 

Though  payable  out  of  a  vicarage,  which  has  only  casual  profits.     Ibid. 

(4  N  2.)  Or,  the  remedy  by  lav^r  is  not  sufficient. 

So,  ifthe  remedy  at  law  be  not  sufficient ;  as,  if  a  man  devises  a  rent  out 
of  a  rectory,  and  there  is  not  glebe  sufficient  for  a  distress ;  the  devisee  sball 
be  decreed  to  be  paid  out  of  the  whole  rectory.     R.  Ca.  Ch.  79. 

So,  an  executor  shall  be  decreed  to  pay  the  arrears  due  in  the  time  of  the 
testator  terre-tenant.     Vide  ante,  (3  G  2.) 

So,  if  a  terre-tenant  assigns  his  estate  to  prevent  a  distress  for  rent,  the 
grantee  shall  be  aided.    3  Ca.  Ch.  91  •  * 

Or,  permits  the  land  to  lie  fresh,  or  to  be  depastured  in  the  night  only,  to 
avoid  a  distress.     2  Ver.  382. 

(4  N  3-)  When  it  shall  not  be  recovered  in  equity. 

But  equity  does  not  extend  relief  to  the  owner  of  a  rent,  when  he  has  a 
remedy  by  law,  though  it  be  not  so  beneficial ;  as,  if  land  subject  to  a  rent 
be  under  sequestration,  the  court  will  not  oblige  the  sequestrators  to  pay  it 
out  of  the  money  received  by  them.     2  Ver.  713.  Vide  infra. 

So,  if  land  subject  to  a  rent  be  aliened  by  parcels  to  several  personi?, 
equity  will  not  allow  the  recovery  of  the  whole  against  one.     Eq.  Abr.  33. 

[*lThe  grantee  of  a  rent  shall  not  have  a  remedy  in  equity  for  the  rent^ 
merely  for  the  want  of  a  distress,  if  the  want  of  a  distress  be  not  caused  by 
fraud  or  other  default  in  the  terre-tenant.    R.  Ca.  Ch.  147.  R.  2  Ver.  382. 

So  where  the  lessee  was  ousted  by  the  usurpers,  and  the  estate  sold, 
the  lessee  was  relieved  against  the  lessor,  after  the  restoration.  R.  3  Ch. 
R.  16. 

So,  if  rent  be  recoverable  by  distress  at  law,  the  party  shall  not  have  aid 
in  equity  to  have  possession,  or  a  receiver  appointed.     2  Ver.  613.  382. 

So,  rent  9hall  not  be  decreed  in  equity,  where  it  has  not  been  paid  for  30 
years.     Ca.  Ch.  184. 

So,  rent  shall  not  be  decreed  to  the  executor,  where  the  lessor  dies  on 
the  last  day  of  payment  before  sun-set.     R.  Sal.  578. 

So,  equity  will  not  charge  land  with  payment  of  rent  to  such  a  manor.  R. 

xxay.  ^^]« 
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So,  generally  the  person  shall  not  be  subject  to  the  rent,  where  the  lan4 
onl J  was  charged.     Ca.  Ch.  145*  185. 

So,  if  Blackacre  and  Whiteacre  are  subject  to  a  rent,  and  Blackacre  is 
purchased  by  A.,  and  the  vendor  covenants  that  it  shall  be  discharged  of  the 
rent ;  it  shall  not  be  decreed  that  Whiteacre,  afterwards  purchased  by 
another  person,  shall  stand  charged  with  the  wbolp  ^  for  A*  hs^s  r^o^^dy  fipoa 
the  covenant  only.     R*  Hard.  87. 

(4  N  4.)  Against  an  assignee. 

So,  a  rent  shall  not  be  decreed  against  the  assignee  of  a  wine-licence  lease, 
who  purchased  without  notice  of  the  rent ;  for  the  rent  does  not  run  with 
the  licence,  but  is  due  upon  the  contract  only.     R.  Hard.  88. 

So,  an  assignee  shall  not  be  prevented  of  a  benefit,  allowed  by  law,^  for  the 
avoiding  of  a  rent.     2  Ver.  423. 

An  assignee  shall  not  be  relieved  against  a  rent,  or  covenants,  recovered' 
against  him  at  law,  though  be  took  the  assignment  by  way  of  mortgage,  and 
never  was  in  possession;  for  it  was  his  folly  to  take  an  assignment  of  the 
whole  term,  and  not  an  under-lease.     R.  2  Ver.  275.  374. 

So,  a  lessee  shall  not  be  compelled  to  surrender  to  the  lessor  to  enable 
him  to  renew  a  college  lease,  if  there  be  no  agreement  for  it ;  though  the 
lessor  offers  to  grant  a  lease  de  novo  to  the  same  effect.     R.  2  Ver*  383* 

(4  N  6.)  When  apportioned  in  equity, 

A  rent  may  be  apportioned  by  a  decree  in  equity,  where  it  shall  not  be 
apportioned  at  law.     Ca.  Oh.  32.     Vidcj  ante,  (2  E). 

As,  if  a  right  of  common  is  evicte4,  though  i^  be  not  an  eviction  of  the  land. 

Ca.  Ch.  32.     3  Ch.  R.  11 . 

So,  if  by  ancient  composition  betwepn  two  f^bbeys,  the  lands  of  one  are 
discharged  of  tithes,  by  payment  of  2i5/.  per  ann.,  Jfnd  the  lands  come  into 
the  hands  of  divers  patentees ;  the  composition  shall  be  apportioned.  R. 
in  Excheq.  Sav.  5.  '  . 

But  if,  for  non-payment  of  rent  the  lease  is  avoided  in  law,  and  an  assignee 
of  part  prays  to  be  relieved,  he  ought  to  pay  all  s^irears,  and  repair,  foy 
the  rent  shall  not  be  apportioned. 

[*]So,  if  a  common  be  evicted,  but  the  land  is  still  equal  in  value  to  the 
rent,  the  rent  shall  not  be  apportioned.     3  Ch.  R.  12. 

[Where  money  is  settled  to  be  laid  out  in  land,  and  in  the  meantime  m- 
vested  in  ^ernipent  securities,  and  tenant  for  life  dies  in  the  middle  of  the 
half  year.  Hie  dividend  shall  not  be  apportioned,  but  paid  to  the  reversioner ; 
in  case  of  a  mortgage  it  is  otherwise.     3  Atk.  502.] 

(4  N  6.)  When  an  extinguishment  prevented. 

So,  an  extinguishment,  or  suspension  of  a  rent  contrary  to  the  iqtent  of 
the  parties  may  be  prevented  in  equity  ;  as,  if  the  purchaser  of  lands  pre^ 
vails  with  him  who  had  a  rent  excepted  out  of  the  purchase,  to  jom  m  a  hne, 
in  which  two  or  thee  acres,  out  of  which  the  rent  issued,  arecontamed; 
there  shall  be  relief  in  equity.     R.  Ca.  Ch.  273.  _ 

What  will  be  an  extinguishment  or  a  suspension  m  law,  vide  Suspension. 

What  in  equity,  vide  post,  (4  N  8,  9.)  .     ,  ,  *    r  ^  k* 

So,  if  a  rent-charee  be  issuing  out  of  lands  devised  for  payment  of  debts, 
pf  which  part  are  sold  for  such  intent;  the  whole  rent  shall  issue  out  of  the 
residue  of  the  lands.     Ca.  Ch.  295.  r»7fi6l 
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So,  if  a  rent  is  au|meDted  bj  eDcroachment,  equity  dpet  not  aid  againi 
the  encroacben     1  Ven  517. 

(4  N  7.)  Wh^n  a  stranger  shall  be  aided  against  a  distress  for 

rent. 

If  the  cattle  of  B*  escape  into  land  adjacent,  whereupon  the  grantee  of  a 
rent-charge,  out  of  the  same  land,  which  was  in  arrear  for  20  J^rs,  dis- 
trains, B.  shall  be  aided  in  equity.     R.  Pr.  Ch«  8. 

So,  if  cattle  are  lodged  at  an  inn,  for  which  rent  is  due,  with  the  ptivitj  of 
the  lessor ;  in  case  he  distrains  them  for  rent  in  arrear,  the  owner  of  (he  cat- 
tie  shall  be  aided  in  equity.     Ibid.  7. 

(4  N  8r)  JV^eo  rent,  or  other  charge  upon  land,  shall  be  exliii- 

guished, 

If  a  rent,  or  other  charge  would  be  extinguished,  or  suspended  by  law,  it 
shall  be  also  in  equity  ;'  it  there  be  no  fraud  or  covin.     Vide  ante,  (4  N  6.) 

.As,  if  100/.  be  chai^ged  by  will  upon  land,  nayable  to  B.,  and  theAanA  af- 
terwards descends  to  &•  in  fee  ;  the  100/.  shall  be  meiiged.  2  P.  W.  (604.) 
^  So,  if  100/.  or  other  legacy  be  secured  by  a  term,  and  the  reyersion  de» 
acends  or  comes  to  B.  in  fee  or  in  tail,  to  whom  it  was  payable,  and  B.  levies 
a  fine,  or  suffers  a  recovery,  before  assignment  of  the  100/.  to  anotber, 
it  shall  be  extinct.     Ibid.  (605.) 

(4 NO.)  Whepnot 

•'  But  there  shall  be  no  merger,  if  only  an  estate-tail  comes  to  B. 

So,  if  an  estate  in  fee,  or  for  years,  be  vested  in  trustees  fiwr  securing  1001. 
legacy,  'and  the  estate  afterwards  comes  to  B.  to  whom  it  is  payable.  R.  ^ 
p.  W.  (604.)  •  ^'' 

[*](4  0)  REVOCATION. 
(4  O  1.)  When  good,  thougli  911  circuinstances  are  not  pursued. 

Wbeo  a  j>ower  of  revocation  is  good,  and  when  extinguished,  and  when 
pursued,  vide  Uses,  (L  2,  &p.)— Vide  ante,  (4  H  1 ,  &c.) 

If  a  man  maizes  a  settlement,  with  power  of  revocation  in  the  presence  of 
^ree  witnesses,  and  he  revokes  by  a  will  subscribed  only  by  twMritnesses  5 
this  sliail  bf!  jufliotent  in  chancery.     R.  2  Vent.  350.  T 

fV^*i*?^®'^*^'"*^^*^'*'°"^®  reserved  upon  tpnderof  I2d.  in  one  place, 
and  the  1 2d.  is  tpndpred  and  accepted  of  in  another  place.     R.  Ca.  Ch-  63. 

(4  O  2.)  Where  prevented  by  fraud. 

In  all  cases,  where  a  man  has  ^  power  of  revocation,  and  he  makes  a  re- 
▼ocation^  but  by  the  fraud  of  any  one  is  prevented  from  pursiune  all  Oe 

los.Tsa'"*'*' "*       ^^^^'  '^  ■''*"  *""  *"°"^*^  '"  ^'l'^'*^'  ^  Ca/Ch.«». 

(4  O  3.)  Or,  accident, 

«.^JA'i^1^!^  prevented  by  accident,  or  the  act  of  God ;  as,  if  a  deed  is  di- 
«e!:ftiti*^3*^j;f  CLT^  er'~**""'  «nd  engrossed,  and  he  die.  befo« 
['7871  • 
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If  a  man  by  sicknefis,  orother  accident,  be  disabled  to  make  a  tender  in  per- 
80D,  he  shall  be  aided,  if  the  tender  is  made  by  another.  3'Ca.  Ch*  89.  109. 
126. 

(4  O  4.)  Or,  necessity. 

So,  if  he  be  prevented  by  necessity ;  as,  if  a  man  has  power  to  revoke  by 
deed  executed  before  six  witnesses,  of  whom  three  are  to  be  peers,  and  he 
executes  his  power  in  a  foreign  kingdom  before  six  witnesses ;  it  shall  be 
aided,  though  neither  of  them  was  a  peer,  for  it  was  not  in  his  power.  R.  3 
Ca.  Ch.  68.  90.     Eq.  Ca.  14. 

If  there  be  a  power  to  revoke  with  the  assent  of  three  subsidy-men,  it  shall 
be  aided,  if  it  be  done  by  the  assent  of  three  substantial  men,  who  were  of 
ability  to  be  assessed  to  a  subsidy,  if  there  had  been  such  a  manner  of  taxa- 
tion.    3  Ca.  Ch.  90. 

(4  O  6.)  Or,  default  of  the  party* 

So,  if  he  be  prevented  by  the  defeult  of  him  who  has  a  benefit  by  the  set- 
flement  to  which  the  power  is  annext ;  as,  if  A.  makes  a  settlement  upon  B. 
and  his  children,  with  a  power  of  revocation,  and  suffers  the  deed  to  remain 
in  his  custody,  and,  being  inclined  to  revoke,  sends  to  B.  who  refuses  deliv- 
ery of  the  deed,  by  whioh  means  the  circumstances  of  the  power  are  mis- 
taken.    3  Ca.  Ch.  67.  84. 

So,  if  B.  does  any  thing  to  prevent  the  knowledge  of  the  circumstances  of 
bis  power.     3  Ca.  Ch.  84. 

(4  O  6.)  Defective  execution  of  a  power  of  revocation  aided. 

So,  a  defective  execution  of  a  power  shall  be  aided  in  equity,  for  the  re- 
lief of  a  purchaser,  &c. ;  as,  if  the  power  be  to  revoke  upon  tender  of  [*]1 2<f. 
to  A.  in  W  estrainster,  and  he  tenders,  and  it  is  accepted  by  A.  in  another 
place.     3  Ca.  Ch.  68.     Ch.  R.  38. 

Though  he  be  a  purchaser  with  notice.     Per  Treby,  3  Ca.  Ch*  89. 

Or,  where  the  settlement  is  for  payment  of  debts.     Ibid. 

Or,  for  provision  for  younger  children.     Ibid. 

If  the  power  be  to  revoke  by  writing  under  hand  and  seal  for  a  provtsion 
for  younger  children,  and  the  party,  being  sick,  gives  instructions  to  coun- 
sel under  his  hand  to  be  drawn  up  in  form,  which  is  drawn  and  engrossed, 
but  before  execution  the  party  dies;  it  will  be  a  good  revocation  in  equity. 
3  Ca.  Ch.  69. 

If  a  power  be  given  to  A.  to  make  a  jointure,  and  A.  by  articles  cove- 
nants upon  his  marriage  to  make  a  jointure  of  such  value,  and  afterwards  di- 
rects a  jointure  to  be  made  of  such  lands  to  that  value,  and  after  the  deed  is 
drawn,  dies  before  execution ;  it  shall  be  decreed  in  equity.     Eq.  Ca.  20. 

If  there  be  a  power  of  revocation,  and  a  subsequent  settlement  is  made 
with  all  the  circumstances  required  ;  it  shall  be  a  revocation,  though  there 
is  no  reference  to  the  power.  R.  F.  g.  218.  Vide  Poiar,  vide  ante,  (4  H 
1,  ^fec.) 

(4  O  7.)  When  not  good. — ^In  aid  of  a  yohmtary  settlement. 

But  a  voluntary  settlement  by  bim  who  has  a  power  of  revocation,  shall 
never  be  aided  in  equity,  if  it  ^  pot  made  pursuant  to  a\\  the  circumstances 
of  the  power.     3  Ca.  Ch.  107^  ^  yjae  ante  (^  C  ft.— 2  T  9. — 4  H  9.) 

And  therefore,  if  there  be  ^*    mnt*^  seltleix^e^^  ^^^^  ^  power  to  revol 


revoke 


768  CHANCEIIY. 

by  writing  with  six  witnesses ;  a  will,  by  which  the  same  estate  is  devised  to 
others,  executed  in  the  presence  of  three  witnesses,  shall  not  be  a  revoca- 
tion,    R.  3  Ca.  Ch.  86,  93.  107.  127. 

Though  the  prior  settlement  does  not  appear  to  have  been  in  the  cnstody 
ormemory  of  the  testator.     3  Ca.  Ch.  64.  86. 

Though  the  prior  settlement  was  for  confirmation  of  a  prior  will,  which  is 
revocable  in  its  nature.     R.  SCa.  Ch.  64.  86.  99. 

So,  if  the  power  be  to  revoke  upon  tender  of  a  guinea,  and  the  party  exe- 
cutes a  deed  to  other  uses,  without  any  tender ;  it  ^hall  not  be  aided  in  equity. 
Adm.  3Ca.  Ch.  70.  108.  R.  if  the  intent  to  revoke  is  not  proved.  2  Ver.  69. 

If  a  wife  has  power  to  revoke  in  favour  of  her  husband,  and  she  sends 
several  letters  to  counsel,  to  make  a  deed  of  revocation,  but  nothing  is  done, 
it  shall  not  be  aided.     R.  £q*  Ca.  15. 

(4  O  8.)  Who  may  make  a  revocation. 

The  revocation  ought  to  be  made  by  those  who  have  ability  to  make  it  by 
the  settlement. 

If  two  husbands  and  their  wives  make  a  conveyance,  with  power  to  revoke 
with  the  consent  of  their  wives,  to  wit,  if  Ibey  or  cither  of  them  be  living 
then  to  revoke,  if  one  of  the  wives  dies,  the  husband  surviving  and  the  other 
wif^  may  revoke.     R.  2  Rol.  1 78. 

l*]{4  P)  SATISFACTION.— See  supra,  (3  Y  10.) 

If  a  covenant,  bond,  &:c.  be  satisfied,  though  not  cancelled,  equity  will  re- 
lieve the  covenantor,  obligor,  &c.     Vide  ante,  (2  X  3,  &.c.) 

Though  satisfied  by  matter  collateral.     Vide  ante,  (2  X  5.) 

[So,  satisfaction  may  be  presumed  from  length  of  time  ;  as,  where  a  bill 
of  exchange  has  not  been  demanded  of  the  acceptor  for  twenty  years  after 
his  death,  payment  shall  be  presumed  unless  the  contrary  appear.  Ambler, 
231.] 

[If  a  man  leaves  520/.  to  five  grand-daughters,  and  makes  their  mother 
executrix,  and  her  husband  possesses  himselfof  the  personal  estate,  and  pre- 
fers all  his  daughters  in  marriage,  giving  them  greater  portions  than  their 
shares  amounted  to,  and  they  acquiesce  therein  ;  they  shall  not  come  after 
his  death  to  demand  such  shares.     1  Ves.  501.]] 

[If  A.  who  by  the  will  of  B.  to  whom  he  is  executor  is  to  pay  his  aunt  C. 
300/.  per  ann.,  devises  the  residue  of  his  estate  to  his  mother  and  bis  aunt 
C. ;  this  is  not  a  satisfaction  of  the  300/.  annuity,  though  the  moiety  of  the 
residue  is  of  greater  value,  for  the  value  was  uncertain.     1  Ves.  519«1 

[Devise  of  residue  of  real  and  personal  estate  for  life  is  not  a  satisfaction 
for  a  sum  to  be  laid  out  in  lands  in  fee  by  articles.     2  Ves.  37.] 

[If  A.  by  marriage  articles  covenants  that  lands  settled  on  his  wife  are  of 
1600/.  value,  and  makes  his  will,  ratifying  the  articles,  and  leaving  his  wife's 
lands  in  B.  for  life ;  this  devise  is  not  a  satisfaction  of  the  articles.  3  Ves« 
409.J 

[It  A.  has  an  estate  in  strict  settlement,  his  first  son  tenant  in  tail,  and  aP 
tcrwards  on  son's  marriage  ihey  agree  that  A.  shall  have  800/.  of  wife's  por- 
tion, and  convey  to  trustees  lands  to  secure  50/.  per  ann.  to  the  son,  and 
800/.  to  his  younger  children  ;  and  A.  afterwards  makes  his  will,  and  leaves 
700/.  per  ann.  to  his  son,  provided  he  settles  the  whole  family  estate  to 
secure  to  B.  100/.  per  ann.  out  of  said  lands,  and  makes  great  provision  for 

the  son's  children  at  25  or  marriage,  and  afterwards  by  deed,  fine,  and  re* 
[*789J  J  J         7 
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coverj,  A.  and  son  settle  the  estate  strictly,  making  son  tenant  for  life ;  the 
condition  in  the  will  being  tbas  impossible,  the  700/.  annuity  is  a  satisfac- 
tion  for  the  50/. ;  had  it  not  been  for  the  last  deed  it  would  not  have  been  a 
satisfaction,  and  the  provision  for  the  children  being  on  a  contingency,  is  not 
satisfaction  for  the  800/.     2  Yes.  635.     Vide  Dower,  (E  3.)] 

[A  portion  given  by  a  father  by  will,  is  satisfied  by  a  portion  advanced  in 
his  life*time«     Ambler,  325.     1  Brown,  B5.  n.'] 

I^But  the  devise  of  a  residue  of  personalty,  or  of  a  real  estate,  is  not  satis- 
fied by  the  portion.     Id.  ibid.]] 

[Where  it  is  declared  in  a  deed  of  settlement,  providing  portions  for  a 
daughter,  that  if  any  land^  should  come  from  the  father,  they  should  be  taken 
as  part  of  the  portion :  an  estate  tail  being  devised  by  the  father,  was  con- 
sidered as  part  satisfaction  according  to  the  value  of  it.     Ambler,  325.] 

Statute.    Vide  Statute-Staple,  (D  2,  &c.) 

[*](4  Q)  SUPERSEDEAS. 
When  granted  by  chancery. 

In  vacation,  a  supersedeas  may  be  sued  in  chancery,  to  process  out  of  an- 
other court ;  as,  to  a  capias  or  exigent  out  of  C.  B.  directed  to  the  sheriff  to 
take  surety  fox  the  appearance  of  the  party.     F.  N.  B.  236.  A. 

Or,  if  he  finds  surety  in  chancery,  there  shall  be  a  supersedeas  to  the 
sheriff  to  set  him  at  large,  if  he  has  taken  him ;  if  he  has  not  taken  him,  not 
to  arrest  him.     F.  N.  B.  236.  A.  237.  A. 

So,  upon  an  audita  querela  upon  a  statute  merchant,  &c.  which  is  forged, 
&c.  there  shall  be  a  supersedeas  to  the  sheriff,  that  upon  surety  to  appear 
and  to  pay  the  debt  if  he  be  condemned,  he  do  not  molest  him.     F.  rs.  B. 

236.  B.240.  A. 

So,  it  shall  be  granted  to  discharge  one  out  of  execution,  where  the  execu- 
tion is  sued  by  an  executor,  upon  a  judgment  by  his  testator,  without  a  scire 
facias.     R.  1  Ch.  R.  90. 

Or,  to  prevent  execution,  where  the  party  has  sued  an  attaint.     F«  N.  B« 

237.  F. 

Or,  a  writ  of  error,  or  an  appeal.     F.  N.  B.  239.  B.  E. 

So,  if  a  man  be  taken  upon  the  statutes  of  provisors,  for  suing  a  citation  of 
appeal  to  Rome.     F.  N.  B.  236.  C. 

Or,  upon  the  statute  of  labourers,  for  retaining  the  servant  of  another.  F. 
N.  B.  236.  D. 

Or,  if  a  servant  be  sued  for  departing  without  licence.     F.  N.  B.  236.  E. 

Or,  an  action  be  brought  against  sureties.     F.  N.  B.  237.  B. 

Or,  in  any  personal  action.     F.  N.  B.  237.  D. 

I^If  plaintiff  in  an  action  on  the  calico  act,  7  6.  1.  c.  7.  s.  4.  serves  defen- 
dant with  a  copy  of  a  writ,  instead  of  summons  and  porUy  or  special  capias^ 
and  afterwards  gets  the  cursitor  to  alter  the  return  of  the  original ;  the  alter- 
ation is  erroneous,  and  the  writ  shall  be  superseded.     3  Atk.  362.] 

So,  if  surety  be  found  in  chancery,  a  supersedeas  goes  to  process  upon  an 
indictment  before  justices  of  the  peace.  ^  F.  N.  B.  237.  C. 

So,  it  goes  to  a  capias  pro  fine  ;  if  the'plaintiff  sues  an  elegit^  or  the  defen- 
dant sues  an  attaint.     F.  N.  B.  238.  A.  C. 

In  an  appeal  of  rape.     F.  N»  B.  238.  D. 

Upon  an  attachment,.nip/>/tcavt<  of  the  peace,  &c.  out  of  chancery.  F« 
N.  B.  238.  E.     Vide  post,  (4  R). 

[*7901 


760  CHANCERY. 

If  an  inferior  court  entertain  a  suit  where  it  has  not  jariadiction.     F,  N. 
B.  239.  D.  H. 

Or,  if  an  ecclesiastical  court  proceeds  after  a  prohibition*  F.  N*  B« 
239.  B. 

But  a  supersedeas  shall  not  be  allowed  in  cbanceiy  upon  an  exigent  after 
a  capiaa  ad  satisfaciendum*     F.  N.  B.  237.  A.  B. 

^or  shall  it  be  allowed  to  a  prohibition  to  an  inferior  court,  for  that  it 
was  granted  after  plea  there,  (though  in  such  case  it  ought  not  to  be  grant- 
ed), without  an  affidavit  that  the  cause  arises  within  the  jurisdiction.  1  Ver* 
30]. 

f]The  court  will  not  on  motion  supersede  a  writ  of  replevin  out  of  ibis 
court,  unless  %  fraudulent  use  is  made  of  it.     2  Atk.  237.] 

[*][This  court  cannot  grant  a  supersedeas,  nor  quash  a  writ  de  excommu' 
nitato  capiendo^  after  the  return,  hut  it  can  before ;  the  application  after, 
must  be  to  the  king's  bench*     3  Atk.  479. 

[The  court  will  not  supersede  special  original,  because  it  has  been  alter- 
ed and  amended  by  plaintiff's  attorney  with  leave  of  the  cursitor,  and  af- 
terwards resealed  ;  lor  it  is  the  course  of  the  office,  and  even  If  it  he  after 
oyer,  and  copies  delivered.     3  Atk.  595.] 

(4  R)  SUPPLICAVIT. 

On  surety  of  the  peace  or  good  behaviour  demanded,  the  chancery  or  B. 
R.  wilt  award  a  supplicamt  to  the  sheriff  or  justices  of  the  peace,  or  both, 
or  to  one  justice  of  the  peace,  commanding  him  to  take  of  such  a  one  sure- 
ty for  the  peace,  &c.     F.  N.  B.  79.  G.     Vide  Forcible  entry,  (D  16,  17.) 

And  upon  that  he  shall  have  an  alias  and  pluries,  and  afterwards  an  at- 
tachment against  the  sheriff,  if  there  be  any  default  in  him.  F»  N.  B.  79.  G. 

But  before  a  supplicavit  granted,  tlie  party,  who  demands  it,  must  make 
an  affidavit  before  a  master  in  chancery,  that  he  does  not  pray  it  out  of 
maMce.    F.  N.  B.  79.  H. 

And  upon  such  affidavit  the  master  will  make  his  warrant,  upon  which 
one  of  the  clerks  of  the  office  may  immediately  have  a  supplicavit* 

[The  court  will  not  grant  it  on  a  Quaker's  affirmation ;  for  if  the  party 
complained  of  is  not  in  court  on  exhibiting  articles  of  the  peace^  an  attach- 
ment goes  on  the  oath  of  the  complainant.     2  Atk.  70.] 

Or,  upon  information  to  the  court  of  ill  behaviour,  the  court  will  grant 
a  supplicavit*     2  Vent.  345. 

[Supplicavit  (and  so  a  rule  for  surety  of  the  peace  in  B.  R.)  is  never  dis- 
charged, but  on  a  strong  case  to  shew  falsity  or  contrivance.     2  Ves.  678.] 

[If  one  taken  on  a  supplicavit  continues  in  prison  a  year  and  a  day,  with- 
out fresh  threatening  or  misbehaviour,  he  shall  be  discharged  on  small  bail. 
3  P.  W.  103. 

j  Whether  a  writ  of  supplicavit  will  be  granted  to  protect  a  ftmt  cotert^ 
against  the  violence  of  her  husband  ?  Quere*  Codd  v.  Codd,  2  Johns.  Cb. 
Rep.  141.  } 

(4  S)  TENANT  IN  TTAIL. 
(4  S  1.)  When  his  estate  is  bound  by  his  agreement. 

If  tenant  in  tail  agrees  to  make  a  settlement  of  lands  entailed,  he  shall  be 
bound  by  his  agreement.     R.  22.  Car.  2.     Ca.  Ch.  171. 

So,  if  the  issue  in  tail  accepts  of  the  recompence  agreed  to  bepaid  to 
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his  father  for  such  settlement,  he  shall  be  bound  bj  it ;  for  that  makes  it  his 
own  agreement,     R.  Ca.  Ch.  172. 

So,  if  tenant  in  tail  covenants,  upon  valuable  consideration,  to  levy  a  fine, 
and  is  decreed  so  to  do,  but  dies  before  the  fine  is  levied  ;  the  issue  in  tail' 
shall  be  bound  by  it.     Per.  Ld.  Chan.  28  Car.  2.  Ca.  Ch.  294. 

So,  if  tenant  for  life,  with  power  to  make  a  jointure  to  the  value  of 
1000/.  per  ann.  settles  lands,  which  are  only  600/.  and  covenants  to  make 
it  up  1000/.,  his  son  being  tenant  in  tail  in  remainder,  shall  be  decreed  to 
make  the  jointure  up  1000/.  per  ann.     2  Ver.  379. 

But  generally,  the  issue  in  tail  is  not  bound  by  the  agreement  of  bis  [♦Jfa- 
tber,  to  make  a  conveyance  of  the  estate  entailed.  R.  Ca.  Ch.  172.  D. 
Ca.  Ch.  236.     Fra.  E.  of  Cov.  4,  5.  1 3. 

Noi*,  by  his  covenant  to  suffer  a  recovery,  where  the  tenant  in  tail  was  de- 
creed to  do  it,  and  died  in  execution  for  not  performing  thej  decree.  2  Ver. 
306.     R.  Eq.  Abr.  265,  6. 

So,  if  tenant  in  tail,  with  power  to  make  a  jointure,  by  articles  before 
marriage  agrees  to  settle  a  jointure  upon  the  wife,  without  saying  of  what 
lands  in  particular,  and  dies  before  the  jointure  made,  without  issue  ;  the 
jointure  shall  not  be  decreed  against  the  wife  of  him  in  remainder,  who  had 
settled  the  same  lands  upon  his  wife  for  her  jointure  after  notice.  1  Ver. 
406,  7. 

So,  where  a  father  settled  lands  for  jointure  of  a  second  wife  by  lease  and 
release,  and  covenanted  for  further  assurance,  and  a  fine  was  taken  of  the 
father,  but  he  died  before  the  fine  was  perfected ;  the  master  of  the  rolls 
would  not  decree,  that  the  heir  by  the  first  marriage,  who  claimed  by  virtue 
of  an  entail,  should  perfect  the  fine.     2  Ver.  3. 

So,  if  land  be  settled  or  devised  to  trustees  in  trust  for  A.  for  his  life,  af- 
terwards to  B.  in  tail,  &c.  a  recovery  by  B.  without  the  trustees  does  not 
bar  the  remainder.     Eq.  Abr.  256. 

(4  S  2.)  When  his  defective  conveyiance  shall  be  aided. 

If  tenant  in  tail  makes  a  defective  conveyance,  it  shall  be  supplied  in 
chancery  ;  as,  if  upon  marriage  he  makes  a  settlement  by  feoffment,  and 
afterwards  levies  a  fine,  and  devises  to  his  younger  son ;  the  elder  son  of  the 
marriage  shall  be  aTded  against  the  younger.  Semb.  Ca.  Ch.  240.  Vid^ 
ante,  (2  T  8.-3  N  2.-4  O  6.) 

If  he  makes  a  devise  to  charitable  uses,  it  will  be  good.  Ray.  249.  Vide 
Uses,  (Nil,  &c.) 

If  tenant  in  tail  of  an  equity  of  redemption  devises  for  payment  of  debts, 
it  will  be  good.     1  Ver.  41. 

So,  if  a  copyholder  in  tail  purchases  the  freehold  of  his  copyhold,  to  him 
and  his  heirs,  and  afterwards  for  money  sells  to  A.  and  his  heirs,  and  con- 
veys to  him  by  a  conveyance  at  common  law  ;  A.  shall  be  aided  against  the 
issue  in  tail ;  for  it  being  severed  from  the  manor,  there  can  be  no  recovery 
there.     Semb.  2  Ca.  Ch.  174.     . 

(4^S  3.)  Cestuique  trust  in  tail. 

A  trust  is  a  creature  of  chancery,  and  cannot  be  entailed  within  the  st. 
W.  2.  13.     De  Donis  Cond.  2  Ca.  Ch.  64: 

And  therefore,  an  estate  to  trustees  in  trust  for  another  in  tail  is  not  fa- 
voured.    2  Ca.  Ch.  30. 
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(4  S  4.)  How  his  estate  shafl  be  barred. 

If  cestuiaue  trust  in  tail  suflere  a  common  recovery,  this  bare  the  remain- 
ders  over,  though  there  was  no  legal  tenant  to  the  />r<rc,/»e ;  for  a  convey- 
ance by  cestuique  trust  shall  have  the  same  operation  upon  the  trust  as  h,5 
conveyance  at  common  law,  if  the  trust  had  been  executed,  R.  2  La.  Ch. 
?4?T/.T  Brown,  72.]  Dub.  Ca.  Ch.  68.  213.  »•  ' /or.  1 3.  440.  R. 
inhere  it  was  upon  a  coisideraHon.  Ca.  Ch.  49.  2  Vcr.  132.  Eq.  Ca. 
144.     Eq.  Abr.  255.  258.     [Vide  (4  K  l.)l 

So, 
a  fine 

J£  \lQ  levies*^  uuc*  niiu  tiv^  T^Toio  i^tJiosi  u»%^>  -...»#    ^w.w^w —   .- ,  ^    J 

shall  be  a  bar  to  him  id  remainder.     1  Ven  226.     Eq.  Ca.  144.     Eq»  Abr, 

356* 

So,  his  feoffment  or  bargain  and  sale  bars  the  issue  in  tail.     Diet. 
Ch.  64.     1  Ver.  440.     2  Ver.  133.     Cont.  per  Cowper,  2  Ver.  552. 

If  the  trustees  join  in  a  feoffment,  which  will  not  be  a  breach  of  trust.     K. 

2  Ver.  345.  ^  ^  ^         .        ,x. 

So,  a  devise  by  cestuique  trust  in  tail,  in  trust  for  a  good  use,  bars  the  en- 
tail.    Pr.  Ch.  228.  .  t..  J    .u    - 

So,  his  agreement  upon  marriage,  to  make  a  settlement,  bmds  the  issue. 

Semb.  Ca.  Ch.  236.     Fra.  E.  of  Cov.  5.  . 

So,  if  a  voluntary  agreement  be  made  tvith  a  son  tenant  for  life,  to  make 
him  tenant  in  tail,  and  then  the  father  dies,  and  tenant  for  life  suffers  a  re- 
covery 5  it  shall  be  aided  in  equity.     R.  Ca.  Ch.  49. 

So,  if  A,  upon  his  marriage  covenants  to  surrender  a  copyhold  estate  to 
the  use  of  him  and  his  wife,  and  the  heirs  male  of  their  bodies,  and  after- 
wards to  the  use  of  the  heirs  female  of  their  bodies,  and  afterwards  dies  be- 
fore a  surrender,  having  a  son  and  a  daughter  ;  a  surrender  by  the  son  bars 
the  entail  to  the  daughter,  where  a  custom  to  bar  by  recovery  does  not  ap- 
pear, and  then  a  surrender  is  sufficient.     R.  2  Ver.  704. 

So,  if  a  surrender  be  refused  by  the  lord  of  the  manor,  a  devise  without  a 
surrender  shall  be  a  bar  to  the  trust  in  tail.     R.  2  Ver.  585. 

But  if  an  estate  be  in  trust  for  A.  for  life,  and  afterwards  in  trust  for  B.  in 
tail,  remainder  over;  a  recovery  by  B.  is  not  a  bar ;  for  it  would  not  be  a 
bar  if  the  estate  had  been  executed.     D.  2  Ca.  Ch.  64.     Eq.  Abr.  256. 

So,  if  a  fine  be  decreed  for  a  particular  purpose,  it  does  not  operate  in 
equity  to  another  intent.     R.  2  Ca.  Ch.  49.     2  Ver.  56. 

So,  if  a  father  covenants  to  levy  a  fine  to  the  use  of  himself  in  tail  male, 
and  afterwards  to  the  use  of  the  heirs  female  by  the  %vife,  whom  he  intends 
to  marry,  and  dies  before  a  fine  levied,  having  a  son  and  a  daughter  by  his 
wife,  and  the  son  covenants  to  levy  a  fine  for  payment  of  debts  ;  the  daugh- 
ter shall  not  be  barred  of  tlie  equity  of  the  state  tail  by  the  covenant  of  the 
SOD,  without  a  fine  levied  by  him.     R.  per  Cowper,  2  Ver.  704. 

So,  if  tenant  in  tail  for  a  valuable  consideration,  covenants  to  suffer  a 
common  recovery,  and  dies  in  execution  for  non-performance  of  a  decree  to 
do  It ;  the  issue  m  tail  shall  not  be  bound  to  do  it.      1  Ver.  306. 

A  decree  against  a  tenant  in  tail  to  foreclose  his  equity  of  redempiion, 
binds  the  issue. n  tail;  for  it  being  a  right  only  in  eqirity,  may  be  there  ex- 
tinguished.    Ca.  Ch.  220.     Vide  ante,  (Y  2.) 

h  tenant  m  tail  covenants  that  he  will  not  dock  the  entail,  but  afterwards 
!^?^T  W?k''^'^  I  ""  ?Pf<^ifi<=  Performance  of  the  covenant  shall  not  be  de- 
creed    but  the  party  shall  be  left  to  law  for  damages.     R^  2  Ver.  635. 
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(4  T)  TAXES. 

If  a  copyhold  be  surrendered  to  A.,  provided  that  if  B.  pays  him  20^  per 
ann.  without  deduction,  A.  shall  re-surrender  j  B.  shall  not  deduct  taxes. 
Dub.  2  Ver.  306. 

[*1(4  V)  TRIAL  BY  COMMON  LAW. 
When  it  shall  be  directed. 

[This  court  will  grant  a  new  trial,  where  a  court  of  law  will  not ;  though 
the  judge  certifies  he  is  satisfied  with  the  verdict :  it  will  grant  it  to  intro« 
duce  new  evidence,  or  answers  to  evidence,  in  matters  of  inheritance,  in 
personal  demands  of  value,  in  foj^eries ;  wherever  the  conscience  of  the 
court  is  not  satisfied  with  the  grounds  on  which  the  determination  is  made  at 
law,  or  an  objection  is  made  and  supported  by  proof.  9  VeSf  $d?.  Vide 
ante,  (X).] 

Chancery  will  direct  a  new  trial,  after  a  verdict,  when  it  could  not  be  by 
the  rule  of  law :  as,  after  a  verdict  for  an  avowant  in  replevin  (which  is  con« 
elusive),  upon  the  seisin  of  the  grantor  of  a  rent-charge,  the  court  will  direct 
another  trial.     R.  upon  an  original  bill.     2  Vent.  351,2. 

[So,  if  on  issue  directed  the  judge  certify  that  the  weight  of  evidence  was 
against  the  verdict,  a  new  trial  will  be  granted,  though  it  would  not  at  law. 
Ambler,  210.] 

If  evidence  was  concealed  at  a  former  trial.     Ch.  R.  41. 

If  a  verdict  upon  a  non  est  factum  is  obtained  by  surprise,  when  the  witnes- 
ses are  /lead.     2  Ver.  240. 

Or,  a  discovery  is  afterwards  made  of  an  alteration  in  a  register,  &Cf  2 
Ver.  285. 

So,  where  a  question  remains  at  law,  it  shall  be  sent  to  a  trial  ;  as,  where 
a  jiettlement  is  by  way  of  use,  and  not  a  trust,  and  a  question  arises,  whether 
the  condition  be  broker)  without  notice.     2  Ca.  Ch.  109. 

[The  court  will  not  determine  a  fraud  in  procuring  a  will,  without  direct- 
ing a  trial  at  law.     2  Atk.  424.] 

So,  where  D.  has  deeds  in  his  custody,  and  will  not  restore  them.  Ch*  R, 
41,  42.  •     • 

And  D.  shall  be  obliged  to  produce  such  deeds.     Ch.  R*  42. 

If  former  trials  upon  the  same  issue  have  gone  a  contrary  way.  2  Ver. 
378.  419. 

[A  new  trial  will  be  ordered  for  misdirection  of  the  judge.  Ambler,  323.] 

[After  trial  in  ejectment,  neither  party  ought  to  bring  a  new  ejectment 
without  leave  of  the  court ;  yet  if  there  have  been  two  trials  by  order  and 
leave  of  the  court,  and  verdict  against  verdict,  and  the  cause  set  down  to  be 
heard,  and  one  party  brings  new  ejectment,  the  court  will  excuse  the  irreg- 
ularity, as  it  will  not  occasion  delay.     1  Ves.  495.] 

[The  court,  for  the  more  solemn  determination,  will  sometimes  direct  a 
new  trial,  without  setting  aside  the  first  verdict,  and  then  the  first  verdict 
may  be  given  in  evidence.     3  Atk.  542.     1  Ves.  28.] 

So,  a  court  of  equity  may  direct  the  trial  in  what  county  it  pleases.  R.  3 
Lev,  33. 

If  a  trial  be  directed,  the  parties  must  admit  all  that  by  the  decree  is  di- 
rected to  be  admitted,  otherwise  they  may  be  committed.     Ca.  Ch.  267. 

But,  after  a  trial  at  law,  no  cause  shall  be  allowed  for  a  new  trial,  which 
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would  not  be  iufficient  for  a  bill  of  review  5  as,  neglect  of  having  his  wit^ 
liesses.     R.  Ca.  Ch.  43. 

Want  of  evidence  known  at  the  time.     Ibid. 

[The  absence  of  a  witness,  whose  testimonj  would  only  corroborate 
r*]that  of  several  others  on  a  fact,  is  not,  even  in  equity,  a  reason  for  grant- 
ing a  new  trial.     D.  Ambler,  323.] 

[The  court  will  not  grant  a  new  trial,  on  a  suggestion  that  the  party  was 
not  apprized  of  a  particular  evidence,  and  therefore  not  prepared  to  give  an 
answer ;  as,  if  one  swears  that  a  material  witness  was  not  in  England  at  the 
time  he  swore  to  a  fact.     2  Atk.  319.3 

That  the  defendant  himself  knew  of  a  matter  written  by  him  in  a  letter 
before  the  trial,  which  if  it  had  been  proved,  the  verdict  ought  to  have  been 
for  plaintiff.     R.  Ca.  Ch.  65. 

That  the  trial  was  not  in  an  indifferent  county.     2  Ver.  437. 

So,  if  a  trial  be  upon  a  point  directed  by  the  court,  which  was  not  directly 
in  issue,  there  shall  not  be  a  new  trial  for  that  cause.     2  Ca.  Ch.  41. 

[The  court  will  not  direct  a  new  trial  after  a  verdict  found  for  a  modas, 
because  the  judge  would  not  admit  as  evidence  an  old  deed  in  the  chapter- 
house at  Westminster,  said  to  be  the  record  of  a  cause  determined  before  the 
pope^s  delegate.     3  Atk.  197J 

Or,  if  a  trial  was,  whether  a^conveyance  was  fraudulent  against  A.,  who 
elaimed  by  articles,  and  by  order  was  to  be  admitted  a  purchaser ;  though  a 
settlement  pursuant  to  the  articles  was  not  ordered  to  be  admitted,  without 
which  A.  could  not  be  a  purchaser  by  law.    Ca.  Ch.  217. 

(4W)  TRUST. 
(4  W  1.)  The  nature  of  it. 

Chancery  only  will  compel  the  performance  of  a  trust. 

A  trust  is  a  mere  confidence,  collateral  to  the  land,  and  distinct  from  it. 

To  which  there  are  two  incidents  inseparable  ;  viz.  privity  in  estate,  and 
confidence  in  the  person.     Hard.  469.  488. 

{  Property  held  in  trust  does  not  pass  to  the  representatives  of  the  trus- 
tee, but  as  long  as  it  can  be  traced,  it  enures  to  the  benefit  of  the  cestuv  gvt 
trusL  Moses  v.  Murgatroyd,  1  Johns.  Ch.  Rep.  119.  Vide  Kip  r.  Bank 
of  New- York,  10  Johns.  Rep.  63. 

Where  a  trust  is  created  without  the  knowledge  of  the  cestw/  que  trust,  he 
may  afterwards,  afiirm  and  enforce  it.     Moses  r.  Muipitroyd,  ubi  supra,  } 

An  use  at  common  law  was  a  trust,  and  executed  only  by  the  cbanceiy. 
{  Vide  Fisher  r.  Fields,  10  Johns.  Rep.  495.  | 

So,  now,  all  uses  which  are  not  executed  by  the  st.'27  H.  8.  10. 

A  trust  may  be  assigned,  or  transferred  by  grant,  &;c. 

There  shall  bepossessio  fratris  of  a  trust.     Hard.  488.  491. 

Cestuique  trust  shall  be  impannclled  upon  ajury. 

So,  a  trust  shall  be  forfeited.  Vide  Forfeiture,  (B  I,  2.) — Utlacary, 
(D  2.)  '  V        '      y  5    J» 

[If  A.  being  in  possession  of  office  of  clerk  of  the  crown  in  B.  R.,  procures 
B.,  who  has  also  a  life  in  it,  to  surrender,  and  solicits  a  patent  for  himself 
and  C,  and  takes  a  note  from  C,  promising  to  declare  a  trust  for  A.,'  and 
the  patent  is  afterwards  obtained,  and  A.  dies  without  calling  for  a  declara- 
tion of  trust,  and  refusing  to  have  any  thing  concerning  it  inserted  in  his  will, 
of  which  he  makes  C.  one  of  the  executors,  3^et  the  note  shall  be  a  sufficient 
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declaration  of  trust.     Per  Talbot  C,  reversing  a  decree  of  JekjU,  M.  R. 
C.  T.  97.] 

[[Trusts  are  a  mode  of  conveyance  peculiar  to  England.  In  all  other 
couotcies  the  person  entitled  has  the  right  and  possession  in  himself;  but  in 
England  estates  are  vested  in  trustees,  on  whose  death  it  becomes  difficult 
to  find  out  their  representatives,  and  the  owner  cannot  get  a  complete  title. 
1  T.  R.  759.     See  1  T.  R.  622.] 

[*](4  W  2.)  Trust  of  land ;  what  shall  be.— Express. 

If  a  man  articles  with  another  for  the  sale  of  land,  the  vendor  stands 
seised  in  trust  for  the  purchaser.     Vide  ante,  (4  I  1.) 

So,  a  devise  to  A.  to  be  given  to  his  children,  as  he  shall  think  convenient, 
I  solely  trusting  to  his  honour  and  discretion  to  give  what  will  be  necessary, 
for  them,  shall  be  a  trust  for  his  children.     Mod.  Ca.  111. 

So,  if  the  devise  be  to  dispose  and  employ  upon  himself  and  his  son,  it 
sball  be  a  trust  to  dispose  to  his  son,  and  not  to  a  stranger.  Per  two  J.  Mo. 
57.     Dal.  58. 

Or,  to  dispose  of  at  his  pleasure,  and  give  to  one  of  his  sons.  R.  Jon.  137. 
Latch,  9.  39. 

If  a  man  devise  to  his  executor,  during  the  minority  of  his  heir,  for  pay- 
ment of  portions  and  legacies,  and  to  be  accountable  to  the  heir  for  the  sur- 
plus ;  it  shall  be  a  trust  as  to  the  surplus  for  the  heir.     1  Ch.  R.  251. 

So,  if  land  be  devised  to  the  heir,  on  condition  to  be  sold;  though  the 
condition  be  void,  yet  it  shall  be  a  trust  in  the  heir  to  sell.     Ca.  Ch.  177. 

If  a  devise  be  to  A.  and  B.  in  trust  for  a  feme  covert  and  her  heirs,  and 
that  A.  and  B.  dispose  of  the  rents  and  also  of  the  inheritance  as  she  shall 
appoint ;  this  sball  be  a  trust,  and  not  an  use  executed  by  the  st.  27  H.  8. 
10.     1  Ver.  415. 

[If  A.  devises  to  trustees  and  their  heirs,  on  trust  by  rents  or  sale  to  pay 
debts,  and  then  to  B.  for  life,  without  waste,  to  trustees,  to  support,  &c.  to 
the  heirs  of  his  body,  to  A.^s  right  heirs ;  this  is  a  trust  in  equity,  and  not  an 
use  executed  by  the  statute.     1  Ves.  142.] 

If  A.  purchases  a  copyhold  for  himself,  his  wife,  and  daughter;  it  shall  be 
a  trust  for  them,  and  the  hasband  cannot  surrender.     R.  Pr.  Ch.  1 . 

So,  if  a  conveyance  be  void,  being  upon  a  trust,  it  shall  be  supported  in 
equity :  as,  if  tenant  j^urau/er  vie  conveys  to  A.  and  B.  and  their  heirs,  hahend* 
for  years,  upon  trust  for  payment  of  debts.     Ca.  Ch.  249. 

If  a  bargain  and  sale  be  to  A.  and  his  heirs,  to  the  use  of  B.  &c.  though 
there  cannot  be  an  use  upon  an  use,  yet  it  shall  be  a  trust  for  B.  Dub.  Ca. 
Ch.  .1 1 5. 

If  A.  devises  tithes  to  all  who  serve  the  cure  in  the  parish ;  it  shall  be  a 
trust  for  them.     2  Vent.  349. 

Trust  in  tail,  how  barred,  vide  ante,  (4  S  4.) 

(4W3.)  Imphed. 

So,if  a  testator  devises  to  A.,  who  confesses  that  the  testator  said,  that 
he  might  do  so  and  so  to  his  heir,  and  explains,  that  by  those  words  the  tes- 
tator intended  that  he  should  pay  him  40/.  if  he  behaved  well ;  it  shall  be  a 
trust  to  pay  it.     R.  2  Ver.  559. 

So,  if  a  mortgage  be  assigned  to  A.,  without  any  trust  declared,  and  A. 

confesses  that  the  trust  was  for  B.,  it  shall  be  a  trust  for  him,  and  not  result 

to  A.     2  Ver.  294. 
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If  money  be  delivered  to  A.,  and  at  the  time  the  deliverer  says,  I  give  you 
this  to  be  a  father  to  my  child,  paying  her  the  interest  during  her  life,  and 
after  to  her  children,  and  if  she  have  none,  the  principal  and  interest  to  your 
vrife  ;  and  aAer  the  death  of  the  donor,  A.  makes  a  writing,  declaring  the 
trust  to  the  same  effect ;  it  shall  be  a  good  declaration  of  the  trust  since  the 
8t.  29  Car.  2.  3.     R.  in  the  Exch.  Mich.  6  Geo.  2. 

[*]So,  if  A.  articles  for  a  purchase,  and  to  pay  the  purchase  money,  but 
the  conveyance  is  made  to  B.,  who  borrows  and  pays  the  purchase  money, 
and  gives  a  mortgage  for  it,  but  afterwards  the  mortgage  is  discharged  by  C, 
and  then  Al  agrees  to  indemnify  him,  and  afterwards  B.  devises  this  land  for 
payment  of  debts;  it  shall  be  a  (rust  for  A.,  though  the  creditors  of  B.  are 
thereby  defeated,  and  there  was  no  express  declaration  of  the  trust  for  A. 
R.  2  Vcr.  167. 

If  a  rent-chai^e  or  annuity  is  granted  out  of  the  estate  of  B.  to  A.  to  be 
paid  in  the  first  place,  and  A.  never  demands  it  for  forty  years  ;  it  shall  be 
presumed  to  be  in  trust  for  B.     2  Ch.  R.  220. 

If  a  debtor  to  the  king  purchases  in  the  name  of  his  son,  and  enjoys  daring 
his  life ;  it  shall  be  a  trust  for  the  father.     R.  Hard.  126. 

So,  if  a  man  purchases  lands  in  the  name  of  another,  the  other  shall  be  a 
trustee  for  the  purchaser. 

[If  a  man  purchases  lands  in  (he  name  of  another,  it  is  a  resulting  trust. 
Wils.  21.]      {  Vide  Boyd  v.  M'Lean,  1  Johns.  Ch.  Rep.  582. 

And  it  seems,  that  the  fact  on  which  a  resulting  trust  arises,  may  be  proved 
by  parol,  it  not  being  within  the  statute  of  frauds.     Ibid.  | 

[Though  there  is  no  express  trust  in  a  deed,  yet  if  it  can  be  collected 
from  circumstances  arising  out  of  the  assignment  itself,  the  court  will  permit 
parol  evidence  to  explain  it  ;  for  (hough  there  can  be  no  parol  declaration 
of  a  trust,  yet  parol  evidence  may  be  admitted  in  avoidance  of  a  fraud.  I 
Atk.  447.      {  Vide  Movan  v.  Hays,  I  Johns.  Ch.  Rep.  339.  } 

[He  who  pays  the  purchase  money,  clearly  proving  it,  has  a  resulting 
trust ;  or  if  it  can  be  shewn  by  parol  evidence  that  the  pretended  owner 
was  in  such  circumstances  that  it  w^as  impossible  he  should  be  the  purchaser. 
2  Atk.  71.] 

{  If  the  nusband  purchases  land  in  his  own  name,  with  his  wife's  money, 
and  sells  the  land  with  notice  of  the  circumstances  of  the  case,  the  purchaser 
shall  be  deemed  as  the  trustee  of  the  wife.  Methodist  Episcopal  Church  r. 
Jaques,  1  Johns.  Ch.  Rep.  450. 

A  purchaser  having  notice  of  a  tmst  becomes  a  trustee,  notwithstanding 
the  consideration  he  may  have  paid.  Murray  v.  Ballow,  1  Johns.  Ch.  Rep. 
566. 

If  A.  purchase  land  with  his  own  money,  and  the  deed  is  taken  in  the  name 
of  B.,  a  trust  results  to  A.   Botsford  v.  Burr,  2  Johns.  Ch.  Rep.  405.  { 

And  that  since  the  st.  29  Car.  2.  3.  R.  2  Vent.  36 1 .  Semb.  1  Ver. 
366,  7. 

Though  the  purchase  be  in  the  name  of  his  son,  if  he  was  before  advan-^ 
ccd  by  his  father.     R.  2  Ca.  Ch.  232. 

TA  father  advances  his  son  in  marriage,  has  other  children  unprovided, 
sells  an  estate,  receives  part,  takes  security  for  the  rest  in  his  own  and  sou's 
name,  receives  interest  and  part  of  principal,  without  son's  opposing,  dies, 
executor  receives  interest,  the  son  writing  receipts  for  it ;  the  son  is  a  trustee 
for  the  father.     1  Ves.  76.] 

L*797-r^"^^  '®  '^"*  ^y  A**  ^^^  a  bond  taken  in  the  name  of  his  son,  an 
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infant,  to  whom  A.  devised  the  moiety  of-his  estate ;  the  bond  sbaU  be  taken 
as  his  personal  estate*     1  Ch«  R.  86* 

If  the  trustee  of  a  college  lease  renews  the  term  in  his  own  name,  this 
shall  be  for  the  benefit  of  the  cestuique  trust*  Ca.  Ch«  1 9 1  •  Mod.  Ca*  67. 
1  Ver.  276,  484. 

[A«,  the  last  life  in  a  bishop^s  lease,  agrees  with  B.  to  surrender  it,  to 
take  another  for  the  lives  of  A.,  B.,  and  C,  B.'s  son,  to  be  in  trust  for 
C. ;  the  consideration  is  all  paid  by  B.,  the  lease  made  to  A.  and  his  heirs, 
and  A.  one  day  after  executes  a  deed-poll,  declaring  the  trust  to  be  after  his 
death  to  B.,  C.,  and  their  heirs ;  here  is  no  resulting  trust  for  B.,  but  after 
A.'s  death  B.  shall  have  it  for  life,  and  then  C.     2  Atk.  74.] 

So,  if  an  executor  in  trust  renews  a  lease  with  his  own  money,  it  shall  be 
for  the  benefit  of  the  cestuique  trust,  subject  to  the  payment  of  the  fine  and 
charges  upon  the  renewal.     Ca.  Ch.  191. 

[If  tenant  for  life  of  a  leasehold  estate  under  a  settlement  renew  the  lease, 
or  get  an  additional  term  in  his  own  name,  it  shall  be  a  trust  for  the  uses  of 
the  settlement.     Ambler,  668.  715.*] 

[*JIf  A.  takes  a  mortgage  in  the  name  of  B.,  and  by  parol  says,  that  he 
intends  B.  shall  have  it ;  if  it  be  not  paid  in  his  life,  but  afterwards  by  his 
will  he  devises  another  estate  to  B.,and  the  residue  of  his  estate  to  his  exec- 
utor, the  mortgage  shall  be  in  trust  for  the  executor.     R.  1  Ch.  R.  216. 

[The  court  will  consider  the  next  remainder- man  as  trustee  for  a  posthu- 
mous son,  for  the  intermediate  rents  of  settled  lands  between  the  father's 
death  and  his  birth,  as  they  would  trustees  to  preserve  contingent  remain- 
ders over ;  even  supposing  that  by  law  he  had  not  a  right  to  such  rents.  3 
Atk.  203.] 

[Where  one  devised  his  estate  to  be  sold,  and  gave  the  residue  of  money 
to  arise  by  sale  to  several  uses,  inter  alia,  part  to  a  chanty,  which  was 
void,  and  made  a  residuary  legatee ;  the  charity  legacies  were  decreed  to 
the  heir.     Ambler,  643.] 

But  by  the  st.  29  Car.  2.  3.  all  declarations,  or  creations  of  trust,  shall  be 
maiiifested  by  some  writing  signed  by  the  party  enabled  to  declare  such  trust, 
or  by  his  will,  or  else  shall  be  void  ;  provided,  where  a  conveyance  shall  be 
made  of  land,  by  which  a  trust  may  arise  or  result  by  implication,  or  con- 
struction of  law,  or  be  transferred,  or  extinguished  by  act,  or  operation  of 
law,  such  trust  shall  be  of  like  effect  as  if  the  said  act  had  not  been  made« 

And  by  the  st.  4  Ann.  16.  a  declaration  of  uses  by  deed  after  a  fine  or  re« 
covery,  shall  be  as  good  as  if  this  act  had  not  been  made. 

And  therefore  a  lease  for  years  to  A.  shall  not  be  averred  to  be  in  trust  for 
him  and  B.     Semb.  1  Ver.  108. 

Yet,  if  a  son  prevails  on  his  mother,  made  executrix  by  the  wiH  of  his  fa-« 
ther,  to  get  a  new  will  executed,  and  himself  to  be  madfe  executor,  and  he 
acts  for  his  mother ;  it  shall  be  a  trust  for  the  mother^  though  there  be  no 
writing.     R.  1  Ver.  296. 

If  A.  devises  to  B.  and  C.  1500/.  upon  secret  trust  to  them  declared,  and 
B.  by  letter  to  C.  mentions  the  trusts ;  it  shall  be  a  sufficient  declaration. 
R.  2  Ver.  107. 

If  a  man  devises  to  his  nephew,  and  afterwards  purchases  land,  and  says 
to  his  heir,  that  he  will  have  his  nephew  take  it ;  though  he  has  not  declared 
it  by  writing,  and  the  heir  permits  it  for  eleven  years^  it  shall  be  a  good  exe- 
cution of  the  trust.     R.  Eq.  R.  1 1. 

[A  testator  having  said  in  his  will,  ^^  in  consideration  that  my  wife  has 
promised  to  give  what  1  shall  give   to  her,  and  her  children  at  her  death, 
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I  give  her,^'  frc.    This  was  held  a  trust  for  her  children  after  her  death. 
Ambler,  519.] 

[So,  if  a  man  devise  to  his  wife,  not  doubting  she  will  dispose  of  the  same 
amongst  my  children ;  this  is  a  trust  for  the  children,  as  she  shall  appoint. 

Id.  20.J 
What  shall  be  a  trust  for  payment  of  debts  or  legacies,  vide  ante,  (3  A  3.) 

—post,  (4  W  14.) 

What,  for  making  a  charge  upon  land,  vide  Appointment,  ante,.(^  ^  '*) 

What  for  charitable  uses,  vide  ante,  (2  N  1,  &c.) 

What  shall  be  a  trust  for  a.  wife,  vide  ante,  (2  M  9,  10.) 

(4  W  4.)  What  not. 

But  if  a  father  sells  his  ancient  estate,  which  would  have  descended  to  his 
son,  and  with  the  money  purchases  other  land,  and  the  conveyance  is 
[*]made  to  him  and  his  eldest  son,  and  their  heirs,  without  any  trust  express* 
ed :  this  shall  not  be  construed  to  be  a  trust  for  the  father,  but  an  advance- 
ment for  the  son,  who  shall  hold  by  survivorship  against  the  devisee  offlie 
father.     R.  1 5  Car.  2.     Ca.  Ch.  28. 

So  if  a  father  purchases  in  the  name  of  his  son  and  heir  apparent  (who  haa 
no  other  estate),  and  afterwards  manages  the  land  as  his  own,  and  sometimes 
it  is  said  to  be  the  land  of  the  father,  sometimes  of  the  son,  but  the  son  de- 
vises it  to  the  father,  who  proves  the  will ;  this  is  not  a  trust,  but  an  advancer 
ment  to  the  son.     R.  Ca.  Ch.  396.     3  Ch.  R.  9. 

So,  if  he  purchases  in  the  name  of  his  son,  not  advanced,  and  afterwards 
takes  the  profits,  and  makes  leases,  without  any  trust  expressed  before  or  at 
the  time  of  the  purchase.     2  Ca.  Ch.  231 . 

So,  if  the  father,  lord  of  a  manor,  grants  a  copyhold  to  his  son,  though  the 
father  afterwards  takes  the  profits,  always  with  the  consent  of  the  son,  it  shaii 
not  be  a  trust  for  the  father.     R.  Ca.  Ch.  26 1 .     1  Ver.  467. 

Or,  purchases  a  copyhold  in  the  name  of  his  son,  who  is  admitted.  R. 
Ca.Ch.  310.     R.  2  Ver.  19. 

So,  if  a  father  purchases  in  the  name  of  his  son  and  heir,  without  declarii^ 
a  trust  before  or  at  the  time  of  the  purchase,  thou^  afterwards  he  declares 
a  trust  for  himself.     2  Ca.  Ch.  231  • 

Though  he  takes  a  declaration  of  trust  from  the  son,  when  sick,  if  the  son 
afterwai^s  continues  the  possession ;.  for  the  declaration  was  a  fraud.  R.  2 
Ver.  436. 

So,  if  the  grandfather,  after  the  death  of  tlie  father,  takes  a  bond  in  the 
name  of  his  grandson,  an  infant ;  it  shall  not  be  a  trust  for  the  grandiather, 
but  a  provision  for  the  grandson ;  for  he  was  then  under  the  immediate  care 
of  the  grandfather.     2  Ca.  Ch.  26. 

So,  if  he  makes  a  lease  to  the  grandson.     Ibid. 

So,  if  a  father  by  lease  and  release  settles  an  estate  to  the  use  of  himself 
for  life,  then  to  his  wife  for  life,  then  to  his  son  in  fee  ;  the  remainder  to  the 
son  shall  not  be  a  trust  for  the  father,  though  the  father  on  the  same  day  de- 
vised the  estate  by  his  will,  subject  to  the  payment  of  his  debts.  R.  2  Ver.  28. 

If  A.  purchases  a  copyhold,  and  takes  a  surrender  to  himself,  his  wife,  and 
daughter  and  afterwards  mortgages ;  the  mortgagee  shall  have  no  relief 
against  the  wife,  or  daughter  ;  for  the  wife  takes  with  her  husband  a  moiety 
'by  entireties,  and  the  daughter  the  other  moiety.     Ibid.  120. 

So,  if  A.  takes  a  copyhold  to  himself,  his  wife,  and  B.  successive;  B. 
shall  not  be  a  trustee  for  A.  without  a  custom  that  A.  shall  dispose  of  it« 
Ibid.  252.  264. 

[•799] 
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[Rcauhrmg  trusts  of  copyholdd  as  well  as  of  freeholds,  are  withto  tbe  statute 
ol  frauds,  and  therefore  C.  Price,  who  was  the  last  life  of  an  old  copjhold  ia 
a  manor  in  which  the  custom  was  to  grant  copyholds  for  three  lives  succes- 
sively, as  named,  having  renewed,  by  the  advice  of  the  lord  of  the  manor, 
on  the  lives  of  two  young  persons  who  were  strangers  to  him,  the  fine,  whicb 
was  1 20/.  being  paid  by  Price ;  it  was  decreed,  that  the  representatives  of 
Price,  and  not  the  two  young  persons,  were  entitled  to  the  copyhold.  Am- 
bler, 151.] 

If  a  conveyance  be  to  an  use,  it  shall  not  be  averred  to  be  upon  a  secret 
jfrust,  if  the  trust  be  not  expressed.     R.  4  Inst.  86.  * 

If  a  settlement  be  in  confirmation  of  a  will,  whereby  the  land  becomes 
[*]subject  to  the  legacies  given  by  the  will,  it  shall  not  be  a  general  trust  for 
the  testator.     R.  3  Ca.  Ch.  65.  127. 

If  a  trust  be  expressed  by  a  deed,  proof  shall  not  be  allowed  to  shew  a 
diflferent  trust.     1  Ch.  R.  1 10. 

If  money,  found  afterthe  death  of  an  intestate,  who  heaves  a  wife  and  two 
daughters,  be  by  the  wife  vested  in  a  purchase  of  lands,  settled  to  the  use  of 
herself  for  life,  and  afterwards  to  the  two  daughters  in  tail,  remainder  to  the 
heirs  of  the  wife ;  if  the  daughters  die  without  issue,  the  executor  or  admin-* 
istrator  of  the  survivor  shall  not  have  a  decree  for  two-thirds  of  the  money, 
though  he  would  have  had  it  if  it  had  not  been  vested  in  a  purchase;  for 
money  shall  not  be  followed  after  it  is  vested  in  a  purchase.  R.  2  Ver.  440. 
So,  if  A.  borrows  money  to  discharge  the  estate  of  an  infant,  the  estate  of 
the  infant  shall  not  be  charged'  with  it.     R.  2  Ver.  480. 

If  A.  enjoys  a  term  for  27  years,  and  by  his  will  declares  (bat  the  term  was 
taken  by  him  in  trust  for  B.,  who  is  a  papist,  and  therefore  devises  the  re- 
mainder to  him :  the  prOtestant  next  of  kin  shall  not  have  an  account  of  the 
profits  in  the  life  of  A. ;  for  a  trust  shall  not  be  intended  without  other  proof* 
R.  Eq.  Ca.  146. 

So,  if  a  man  devises  land  to  his  wife,  in  hope  she  will  leave  it  to  his  son  } 
this  shall  not  be  a  trust  for  the  son.     Ch.  Ca.  310.  [Vide  ante.  (4  W  3.)] 

If  he  devises  money  to  A.  for  such  uses  as  be  shall  direct  l^  note,  and 
makes  no  note ;  it  shall  not  be  a  trust  for  the  executor  or  legatees*  R.  Ca« 
Ch.  198. 

If  he  devises  his  personal  estate  to  his  wife,  not  doubting  she  will  be  kind 
to  his  children  ;  it  shall  not  be  a  trust  for  them.     R.  Eq.  Ca.  1 22. 

[If  he  devise  his  undivided  moiety  of  sugar  houses  and  stock  in  trade  to  his 
son  E.  C,  nevertheless,  if  his  son  E.  C.  shall  depart  this  life  without  a  son  or 
sons,  then  if  he  recommend  it  to  E.  C.  to  give  the  sugar  houses  and  stock  to 
bis  other  son ;  if  E.  C.  die  without  having  a  son,  but  leaving  a  daughter,  thiis 
is  not  a  trust  for  the  other  son,  but  a  mere  recommendation.  Ambler,  686.] 
If  A.  by  his  answer  denies  the  trust  of  a  settlement,  a  bill  brought  by  the 
executors  or  legatees  of  A.  afterwards,  for  an  execution  of  the  trust,  shall  be 
dismissed.     1  Ch.  R.  270. 

But  if  the   defendant  by  his  answer  confesses  a  trust,  after  such  a  sum 

Kaid ;  it  shall  be  decreed,  though  it  be  not  proved,  nor  charged  by  the  bill, 
I.  2  Ver.  288. 

(4  W  5.) '  Trust  of  goods ;  what  shall  be. 

So,  if  a  man  gives  goods  or  chattels  to  another,  upon  trust,  to  deKver 
them  to  a  stranger,  chancery  will  oblige  him  to  do  it. 

So,  if  a  wife  lends  money  to  another,  and  the  note  for  it  expresses  (hat  it 
Vol.  II.  97  [*8Q0J 
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shall  be  disposed  of  at  her  pleasure;  it  is  a  trust,  and  shall  be  dc  reed  ac- 
cordingly.    R.  2  Vent.  345. 

If  a  wife  saves  money  out  of  her  separate  tnaintenancey  and  puts  H  to  in- 
.terest,  without  the  assent  of  her  husband,  upon  bond  in  the  name  of  B.  in 
trust  for  ber  niece ;  the  money  shall  be  in  trust  for  ber,  though  the  husband 
was  not  privy.     1  Ch.  R.  126. 

{Twenty  thousand  pounds  being  devised  in  trust  for  poor  relations  who 
should  claim  witliin  two  years ;  one  claimed,  and  the  claim  being  ['*Jallow- 
ed,  and  a  sum  of  money  ordered,  she  died  before  it  was  paid  ;  the  sum  allow- 
ed was  ordered  to  be  paid  to  her  executor.     Ambler,  708.] 

rSo,  another  having  claimed,  but  dying  before  any  part  of  the  le^cy  was 
ordered  to  be  applied,  it  was  ordered  that  her  executor  should  be  paid  what 
the  trustees  should  think  proper,  they  having  a  discretionary  power  of  dis^ 
tribution  by  the  will.     Ambler,  711.] 

[When  legacies  were  given  to  charities,  with  directions  tliat  the  qualificap 
tions  of  the  persons  and  the  charities  should  be  at  the  discretion  and  choice 
of  his  executors,  this  was  held  to  be  a  trust,  and  not  merely  a  naked  ]^wery 
and  that  it  went  to  the  sur\'iving  executor.     Id.  584.] 

[But  where  several  legacies  and  annuities  were  given,  payable  out  of 
testator^s  estate,  and  the  residue  to  be  disposed  of  in  charity  to  such  per* 
sons,  and  in  such  manner  as  the  executors  or  the  survivors  of  them  should 
think  fit,  and  four  executors  were  appointed ;  two  being  dead,  and  another 
very  infirm,  a  bill  was  brought  to  have  other  trustees  added.3 

[It  was  referred  to  the  master  to  appoint  additional  trustees  to  sustain  the 
annuities,  but  held  that  the  new  trustees  could  not  dispose  of  the  residue  in 
charity,  thjB  power  being  confined  personally  to  the  executor.     Id.  309.] 

[If  a  solicitor  makes  an  absolute  conveyance  from  a  woman  parted  from 
her  husband,  and  having  a  child,  of  J  000/.  (all  she  has)  to  himself  for  scr* 
vices  done,  and  favours  shewn,  and  she  says  afterwards  she  has  given  it 
him,  but  he  will  take  care  of  her  daughter,  then,  that  she  has  given  all  to 
her  daughter ;  and  the   solicitor  denies  he  has  any  deed  when  the  husband 

{>ays  his  bill,  (in  which  is  a  charge  for  perusing  the  draft  of  it,)  and  says  in  a 
etter  to  the  husband,  that  the  wife  having  a  confidence  in  his  honour  to- 
wards the  child,  and  being  sensible  of  services  done,  &c.  did  execute,  &c. ; 
it  shall  stand  as  a  security  for  any  sums  still  due  to  him,  and  as  to  the  sur- 
plus as  a  trust  for  the  child,  or  if  dead,  for  the  father  her  representative.  2 
Atk.  296.3 

So,  if  a  man  devises  goods  and  chattels  to  A.  for  life,  and  afterwards  to  B^ 
this  shall  be  a  trust  for  B.  R.  where  the  chattels  were  rarities,  which  he  in- 
tended  should  go  as  heir-looms,  and  were  devised  to  the  use  of  A.  for  his 
life.     Ca.   Ca.  130.     1  Ch.  R.   110.     R.  2  Ver.    245.  331.     Vide  ante, 

(4Cr  1.) 

If  a  man  gives  his  personal  estate  to  A.  in  his  life-time,  and  afterwards  di- 
rects him  to  take  care  of  his  funeral,  and  to  pay  two  legacies  to  his  nephew; 
A.  has  It  only  as  a  trustee.     R.  Eq.  Ca.  11 5. 

If  a  man  devises  his  personal  estate  to  the  son,  with  which  his  wife  is  en- 
scint,  and  ifsuchson  dies  before  21  or  marriage,  to  his  brother ;  if  the  son 
dies,  the  brother  shall  have  it.     1  P.  W.  502. 

If  a  man  levies  more  than  he  ought  for  his  debt,  he  stands  a  trustee  for 
tlie  surplus  to  the  debtor.     Serab.  2  Ca.  Ch.  1 84. 

So,  if  a  bond  be  given  to  A.  as  a  trustee  for  B.,  and  A.  by  practice  induces 

/♦""oA^r^^  "^'"'^  ""^^  '^^  chancery,  that  it  was  for  Uie  use  of  A.  and  not 
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in  trust ;  yet  upon  proof  of  the  fraud  the  trust  shall  be  decreed.    R.  Ca.  Ch 
J34.  •  ' 

So,  if  A.  bj  a  former  answer  acknowledged  a  bond  to  be  satisfied,  with  iuf 
tent  to  avoid  a  sequestration  ;  yet  in  equity  he  shall  be  relieved.  R.  Ca, 
Ch.  154. 

If  A,  to  whom  a  bond  is  given  in  trust  for  B.  becomes /c/o  de  5c,  [♦IB. 
shall  be  relieved  by  the  stat.  33  H.  8.  39.  Hard.  176.     Vide  Uses,  (F). 

[If  A.  by  will  leaves  a  bond  to  B.,  and  by  a  subsequent  will  leaves  it  to  C. 
on  a  promise  that  C.  will  at  her  death  leave  it  to  B.  ;  and  after  A.'s  death 
C*  makes  a  deed  of  gift  of  it  to  B.  to  take  place  ^t  her  death,  and  declares 
she  would  not  cheat  B.,  and  that  she  did  it  in  regard  to  her  promise,  and 
then  dies,  and  makes  D.  (the  obligor)  her  executor ;  the  court  will  decree 
D.  to  pay  the  bond  to  B.     3  Atk.  539.") 

A  trust  of  a  personal  estate  may  be  averred  by  parol.     1  Ver.  31. 

If  a  man  has  only  an  equity  in  land,  it  may  by  parol  be  subjected  to  th^ 
payment  of  debts.     1  Ver.  45. 

(4  W  6.)  Assignment  of  a  trust. 

So,  a  trustee,  with  the  assent  of  his  cestuique  trust,  or  by  the  direction  of 
the  court,  may  assign  his  trust  to  others. 

Or,  may  release  to  his  co-trustees. 

And  shall  be  decreed  so  to  do,  if  he  refuses  the  trust.     Ch.  R.  258. 

So,  if  a  devise  be  to  several  trustees,  and  when  they  are  reduced  to  three, 
that  they  shall  assign  to  others  ;  the  court  will  oblige  them,  when  reduced, 
to  assign  to  others. 

And  if  they  do  it  not  till  all,  except  one,  are  dead,  the  survivor  alone 
may  assign  to  others,  and  the  trust  shall  not  result  to  the  grantor,  for  want 
of  an  assignment.     R,  2  Ver.  749. 

But  if  a  trustee  assigns  without  the  consent  of  the  cestuique  trust,  or  of 
the  court,  to  one  who  becomes  insolvent,  he  shall  answer  for  his  default.  Rf 
Bridge.  38. 

So,  if  a  trust  devolves  to  the  heir,  he  may  transfer  it,  or  accept  it  upon  terms, 
viz.  that  he  shall  be  reimbursed  his  charges  out  of  the  trust  estate,  and  shall 
not  answer  for  more  than  he  receives,  nor  for  the  loss  of  money  put  out  at 
interest  pursuant  to  the  will,  and  shall  account  yearly.     Ch.  R.  32.  258. 

If  an  administrator  assigns  a  term,  in  trust  for  himself,  and  the  adminis- 
tration is  afterwards  revoked,  upon  a  citation  or  appeal  -,  the  assignment  shall 
be  avoided  by  a  decree  in  chancery  at  the  suit  of  the  new  admini8trator« 
2Ca.Ch.  129. 

^When  trustees  in  whose  names  stock  shall  be  standing  at  the  bank  shall 
be  absent  or  bankrupt,  the  court  of  chancery  or  exchequer  may  order  stock 
to  be  transferred  and  dividends  paid.     36  G.  3.  c.  90.  s.  1.] 

[If  bankrupts  refuse  to  transfer  stock  standing  in  their  own  right,  the  cban* 
cellor  may  order  it  to  be  transferred  to  the  assignees.     Id.  s.  2.] 

[Stock  standing  in  the  name  of  lunatics  or  their  committees,  may  be  or* 
dered  by  lord  chancellor  to  be  transferred.     Id.  s.  3.] 

[Where  money  under  controul  of  a  court  of  equity  is  subject  to  be  invest- 
ed in  the  purchase  of  premises  to  be  settled  in  such  manner  that  it  would 
be  competent  to  bar  estates  tail,  &c.  court  may  order  the  money  to  be  paid 
or  applied  as  they  shall  appoint.     39  &  40  G.  3.  c.  b^."] 

[Securities  for  such  money  may  be  also  transferred  by  order  of  such  court. 

Id,  s.  2.1 

[*802] 
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(4  W  7.)  Remoyal  of  a  trustee. 

So,  a  trustee  raaj  be  removed  from  the  trust,  if  the  ofliers  will  not  join 
with  hiiB,  though  he  does  not  consent  to  it.     R.  ^i  Ca.  Ch.  1 31. 

[*](4  W  8.)  Security  required  of  him. 

So,  a  trustee  shall  be  bound  to  perform  his  trust.  „     ^    ^  . 

If  goods  are  devised  to  A.  for  his  life,  and  afterwards  to  B.,  A.  being  a  trus- 
tee,  shall  be  obliged  to  give  security  io  deliver  them  to  B.     1  Ch.  R.  110. 

(4  W  9.)  Trust,  how  it  shall  be  executed.— Pursuant  to  the 

intent. 

If  a  man  devises  an  estate  to  his  wife,  to  be  distributed  during  her  widow- 
hood amongst  his  daughters  by  a  former  wife,  and  she  marnes,  and  after- 
wards distributes  most  to  one  daughter,  it  is  not  good  ;  for  a  trust  ought  to 
be  precisely  pursued  according  io  the  intent  of  the  maker,  and  therefore 
the  distribution  must  be  before  her  second  marriage.     Ca.  Ch.  310.     Vide 

post,  (4  W  1 3.)  ,  ,.     .      .   1,  i_ 

If  land  be  devised  in  trust  for  A.  and  B.  rateably,  and  that  it  sbaU  be 
conveyed  to  them  in  like  sort,  it  shall  be  conveyed  to  them  in  common.     R. 

1  Lev.  232. 

If  a'trust*  be  to  pay  200/.  to  two  of  the  daughters  of  B.  bom  or  to  be 
born  ;  A.  then  born  shall  have  100/.,  though  B.  has  two  daughters  after- 
wards born.     R.  1  Ch.  R.  189. 

If  a  man  devises  1500/.  in  trust  for  A.  for  life,  and  if  she  survives  her  hus- 
band to  be  disposed  of  to  A.,  but  if  her  husband  survives,  to  go  among  the 
children  of  B.  as  A.  directs  ;  A.  makes  no  direction,  but  survives  ;  B.  had 
five  children  at  the  time  of  the  devise,  but  four  die  having  issue  ;  the  wbo/e 
1500/.  goes >to  the  child  who  survives,  for  grandchildren  cannot  take  by  a 
devise  to  children,  if  any  child  is  livinj^;  otherwise  if  all  the  children  are 
dead.     R.  cont.  per  Jefleries,  but  per  Commissioners  ace.     2  Ver.  108. 

If  a  devise  be  of  300/.  a-piece  to  two  daughters,  and  to  the  thii-d  daughter 
as  much  as  his  executor  pleases  ;  she  shall  have  300/. 

[When  there  is  a  general  trust  of  money  for  a  society,  a  particular  mem- 
ber cannot  set  oiThis  private  debt  against  the  share  he  may  be  entitled  to  on 
a  contingency.     2  Atk.  84.] 

QAt  common  law  a  trust  estate  shall  not  be  set  up  in  ejectment,  to  defeat 
the  cestuique  trust.  Doiig.  721.  And  a  trustee  -  shall  not  be  permitted  to 
bring  an  ejectment  against  the  cestuique  trust.  1  T.  R.  737.  4  T*  R« 
683.J 

[In 
to  a  d 

veyance  ai  any  iimc  aicerwaras,  mougn  consiaeraoiy  less  man  ^^u  years  ;  ii  is 
what  they  are  bound  to  do,  and  what  a  court  of  equity  will  compel  them  io 
do,  if  they  had  refused.     4  T.  R.  682.] 

(4  W  10.)  When  money  shall  be  decreed  in  specie. 

If  a  man  devises  money  to  be  vested  in  land,  to  be  settled  to  A.  for  life, 
and  afterwards  to  B.  in  tail,  and  afterwards  to  C.  in  tail ;  if  A.  dies  and  B. 
is  under  age,  the  money  shall  not  be  decreed  to  B.     Vide  post,  (4  W  16.) 

So,  if  B.  be  of  full  age,  though  he  might  by  recovery  bar  him  in  remain- 
der; for  perhaps  he  will  not  suffer  a  recovery,  or  may  die  before  he  does. 
R#  cont.  but  per  Cowperacc."   2  Ver»  552, 

[*«03] 
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If  monej  is  arKcIed  to  be  laid  oat  in  land,  to  be  settled  on  A.  for  life, 
[^jremainder  to  his  first,  &c«  sons,  remainder  to  his  right  heirs,  and  A.  dies, 
leaving  an  only  son ;  the  court  will  not  order  him  the  money  on  petition. 
Per  King  C.     Cont.  per  Parker  C.     3  P.  W.  1 3.] 

So,  a  conveyance  shall  be  decreed  to  cestuique  trust  in  tail  only  for  an 
estate  tail,  and  not  in  fee.     R.  2  Yen  428. 

SSo,  if  money  is  to  be  vested  in  a  purchase  to  the  use  of  husband  and  wife 
the  survivor  for  life,  and  afterwards  to  the  heirs  of  their  bodies,  and  for 
default,  to  the  heirs  of  the  body  of  the  wife,  and  ^terwards  to  B.  the  broth- 
er of  the  wife  and  his  heirs ;  the  wife  dies  without  issue,  and  then  the  hus- 
band dies  before  the  purchase  made ;  the  money  shall  be  decreed  to  B. 
who  was  also  administrator  de  bonis  noriy  &c.  to  the  wife,  and  not  to  the  ad- 
ministrator of  the  husband,  though  he  survived.  Cont.  per  Trevor  and 
Rawlinson  ;  but  Hutchins  ace.     2  Ver.  227.] 

If  A.  devises  600/.  a -piece  to  his  two  daughters,  to  be  laid  out  in  a  pur- 
chase and  settled  upon  his  daughters,  and  if  either  of  them  die  before  mar- 
riage, 150/.  or  land  to  that  value,  to  go  to  the  survivor;  one  of  them  mar- 
ries and  survives ;  her  husband  shall  have  the  whole  given  to  his  wife,  and 
the  survivorship  ;  for  it  shall  be  regarded  as  money.     R.  2  Ver.  284.  , 

[If  3000/.  is  vested  in  trustees,  2000/.  for  the  eldest  son,  and  1 000/.  for 
the  younger  children,  and  there  is  a  proviso  in  the  article,  that  the  3000/* 
shall  be  laid  out  in  land,  to  be  to  the  same  uses,  and  subject  to  the  same  con- 
ditions as  arc  declared  concerning  the  money,  and  part  of  the  3000/.  is  ac- 
cordingly laid  out ;  this  shall  be  considered  as  money  and  not  as  land.  2 
Atk.  1 85.] 

So,  if  money  be  agreed  to  be  vested  in  a  purchase  to  such  and  such  uses  v 
every  party  shall  be  decreed  to  have  a  like  interest  in  the  money  as  he 
would  have  had  in  the  land,  if  it  was  purchased.     2  Ch.  R.  409. 

But  where  money  is  decreed  to  one  who  would  be  tenant  in  tail  of  the 
land  when  purchased,  it  shall  not,  after  ten  years  are  elapsed,  be  restored 
him  in  remainder.     2  Ver.  552. 

If  money  be  devised  for  a  purchase,  to  be  settled  on  a  daughter  in  tail, 
her  husband  shall  have  the  benefit  for  his  life,  though  the  wife  died  without 
issue  before  the  purchase  made,  if  there  was  issue  born  ;  for  the  husband 
would  be  entitled  to  be  tenant  by  the  curtesy.     R.  2  Ver.  536. 

So,  if  money  be  devised  for  a  purchase  to  be  settled  upon  A.  for  life,  af- 
terwards to  trustees  for  his  life,  afterwards  to  the  heirs  of  the  body  of  A.  re- 
mainder to  others  ;  it  shall  be  decreed  to  be  settled  on  tiie  first  and  other 
eons  of  A..    Per  King,  5  Geo.  2.  33.  34. 

[If  by  marriage  articles  money  is  to  be  laid  out  in  lands  to  husband  for  life, 
trustees  to  preserve,  &c.  wife  for  life,  their  children,  as  they  or  survivor 
shall  appoint,  in  default,  equally,  if  but  one,  to  that  and  the  heirs  of  the 
body,  in  default,  to  husband  in  fee  ;  and  they  have  issue  only  one  daughter, 
who  marries  A.,  and  the  money  is  paid  to  them,  she  not  being  suijuLriHy  nor 
separately  examined,  and  she  dies  ;  the  money  shall  notwithstanding  be  con- 
aidered  as  land,  and  the  sister  of  the  half-blood  shall  claim  it  under  her 
father.     2  Ves.  1 74.] 

So,  a  trust  of  land  shall  be  decreed  pursuant  to  the  nature  of  the  land  ;  as, 
if  land  be  of  the  nature  of  gavelkind,  or  borough  English,  it  shall  be  de- 
creed to  all,  or  to  the  youngest  son.     Vide  Uses,  (D  2.) 

If  a  trust  be  of  a  copyhold,  where  by  custom  the  eldest  daughter  takes 
[^*]the  whole  ;  it  shall  all  be  decreed  to  the  eldest  daughter.     R.  2  Rol. 

780.  1.  40. 
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So,  trusts  are  to  bo  construed  by  the  same  rules  as  legal  estates.  1  P. 
W.  143. 

How  a  trustee  shall  account  for  monej,  or  the  profits  of  the  trust-estate, 
vide  ante,  (2  A  l,&c.) 

How  he  ought  to  pay  legacies  or  other  monej,  vide  ante,  (3  G  3,  &c«) 

When  a  trustee  may  sell  for  performance  of  the  trust,  vide  ante,  (3  A  6, 7.) 

(4  W  11.)  When  at  the  discretion  of  the  trustee. 

But  where  a  trustee  has  power  at  his  discretion,  chancery  will  not  con- 
trol his  judgment ;  as,  if  a  man  devises  his  lands,  goods,  and  chattels  to  A. 
upon  trust  that  he  gives  tbem  to  his  children  and  grandchildren  according  to 
the  demerits,  and  he  gives  all  to  one  ;  the  others  shall  not  be  relieved  ;  for 
the  testator  submitted  the  whole  to  his  judgment.  R.  Ca.  Ch.  309.  1- 
Vcr.  356. 

[If  trustees  having  an  absolute  discretionary  power  will  not  act,  the  court 
cannot  act  for  them,  unless  in  case  of  a  charity.     Semb.  2  Ves.  87.3 

(Otherwise,  if  a  rule  is  laid  down  for  their  conduct.     Ibid.] 
f  A.  settles  his  lands  to  the  use  of  such  child  or  children,  and  in  sucb 
proportion  as  he  shall  appoint  by  will,  &c.     If  A.  gives  an  annuity  to  the 
youngest  son  and  portions  to  the  daughters,  it  will  be  well,  though  he  does 
not  distribute  the  land  itself  among  them.     Semb.  2  Ver.  80. 

If  he  gives  1 00/.  to  each  of  his  children,  and  if  one  dies,  his  portion  to  go 
to  one  or  more  of  the  survivors,  as  his  executor  thinks  proper;  the  executor 
may  give  the  whole  to  one.     R.  2  Ver.  513. 

But  if  a  devise  be  to  an  executor  of  land  to  be  sold  for  payment  of  debts, 
when  the  executor  thinks  proper ;  he  cannot  sell,  if  there  are  personal  as- 
sets sufficient.     Ca.  Ch.  28 1 . 

Nor,  more  than  is  necessary ;  for  their  discretion  ought  to  be  regulated 
by  equity.     Semb.  Ca.  Ch.  281. 

If  a  devise  be  to  a  wife,  upon  trust  that  she  shall  dispose  of  it  only  for  the 
benefit  of  her  children,  she  ought  to  make  an  equal  distribution.  R.  1  Ver. 
67.  355.414. 

[If  testator  leaves  his  personal  estate  to  be  disposed  of  among  his  family, 
as  this  court  shall  think  fit,  it  will  do  it  according  to  the  statute  of  distribu- 
tions.    2  Ves.  no.] 

[Yet,  where  testator  has  left  his  estate  to  trustees,  to  give  the  residue 
among  his  friends  and  relations,  where  they  shall  see  most  necessity,  and  as 
they  shall  think  eq&itable,  and  the  trustees  refuse  to  act,  the  court  will  refer 
it  to  a  master  to  see  in  what  proportions  it  shall  be  distributed  to  the  next  of 
kin.     Ibid.j 

If  a  man  devises  to  his  wife,  to  be  distributed  between  his  daughters  as 
•he  shall  judge  meet,  having  a  daughter  by  his  wife  and  another  by  a  former 
▼enter,  and  the  wife  give  1000/.  to  her  own  daughter,  and  only  100/.  to  tb^ 
other  daughter ;  the  latter  shall  be  aided  in  equity.  1  Ver.  355.  R.  Ch. 
R.  355. 

If  land  be  devised  to  A.  upon  trust  to  sell  the  whole  or  part  for  payment 
of  debts  ;  if  he  pays  debts  to  the  value  of  the  land,  it  is  a  performance  [*Jof 
the  trust,  and  A.  himself  becomes  the  purchaser.     R.  Ca.  Ch.  1 99. 

So,  if  he  pays  to  the  value  of  part  with  his  own  money,  he  shall  be  a  pur- 
chaser »ro  tanto  ;  for  he  had  power  to  sell  the  whole  or  part.     Ca.  Ch.  1 99. 

If  a  devise  be  of  land  to  be  settled  upon  such  son  of  B.  as  the  trustees 
ihall  thmk  proper ;  the  court  will  give  a  day  to  the  trustees  to  make  a  nom- 
inabon  ;  otherwise  the  court  will  name  which  son  they  please.    Ch.  R.  56. 
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If  400L  be  devised  to  executors,  to  be  distributed  amotig  them  Md  tbeir 
brothers,  according  to  their  necessity,  as  the  executors  please ;  a  double 
share  shall  be  given  to  the  heir,  he  having  a  smaller  provision.  R.  and  aff* 
in  Pari.  2  Ver.  421. 

If  a  lease  be  upon  trust,  that  an  indefeasible  estate  be  settled  to  A#  for 
life,  and  afterwards  to  his  wife  for  life,  with  remainders  over,  and  the  land 
of  a  delinquent  is  settled  in  1657,  and  accepted  of  by  A.,  and  proof>made 
that  this  land  was  intended  to  be  settled ;  the  trust  is  performed,  thou^  af- 
ter the  restoration  the  land  is  evicted*     R.  Ca.  Ch.  298. 

And  the  acceptance  by  the  husband  also  binds  his  wife.     Ca.  Ch.  298. 

(4  W  12.)  When  equity  with  a  legal  interest  shall  be  preferred 

to  mere  equity. 

If  A.  has  an  equal  equity  with  B.  and  afterwards  obtains  the  legal  interest 
also,  he  shall  be  preferred  in  equity  to  B. ;  as,  if  a  mortgage,  statute,  recog- 
nizance, or  judgment  be  made  by  C.  to  D.,  and  afterwards  C.  makes  a  sec- 
ond mortgage  to  B.,  and  a  subsequent  mortgage  to  A.  If  A.  afterwards 
Purchases  the  prior  mortgage,  statute,  recognizance,  or  judgment,  he  shall 
old  the  estate,  till  he  is  satisfied  his  last  mortgage,  before  B.  can  redeem 
him.     Vide  ante,  (4  A  10.) 

But  if  there  be  a  collusion  in  A.,  B.  shall  be  preferred  ;  as,  if  A.  had  no- 
tice of  the  prior  incumbrance  before  the  mortgage  to  him. 

So,  if  a  husband  having  a  term  for  years,  makes  a  mortgage  thereof  to  D., 
and  afterwards  in  consideration  of  the  cancelling  a  bond  made  for  the  benefit 
of  his  wife,  by  lease  and  release  settles  the  lands  upon  the  wife  and  her 
heirs,  and  she  devises  to  B.  (who  also  obtained  a  release  thereof  from  her 
heir  at  law)  in  the  life-time  of  her  husband,  who  afterwards,  in  considera-' 
tion  of  a  marriage,  settles  the  lands  upon  A.,  who  obtains  the  prior  mort- 
gage, but  denies  notice ;  yet  B.  who  took  out  administration  to  the  wife  shall 
be  preferred.     R.  Eq.  Ca.  144. 

(4  W  13.)  Trust,  how  it  shall  be  decreed. — According  to  the 

intent  of  the  maker. 

A  trust  shall  be  decreed  as  near  to  the  intention  of  the  maker  as  may  be ; 
and  therefore,  if  it  be  agreed  that  land  shall  be  settled  upon  the  wife  for  her 
jointure,  and  afterwards  to  the  issue  of  the  wife ;  it  shall  be  decreed  to  the 
husband  for  his  life,  and  afterwards  to  the  wife,  &c. ;  for  a  jointure  imports 
an  estate  to  the  wife,  after  the  death  of  her  husband.  R.  Ca.  Ch.  135. 
}  Vide  Isham  v.  Gilbert,  3  Conn.  Rep.  166.  {      Vide  ante,  (4  W  9.) 

If  articles  upon  marriage  are,  that  land  shall  be  settled  upon  the  heirs  of 
the  body  of  the  husband  by  his  wife  ;  it  shall  be  decreed  that  the  settlement 
be  to  the  husband  for  life,  remainder  to  trustees  to  preserve,  ["^j&c.  remain- 
der to  the  first  and  other  sons  in  tail.     R.  2  Ver.  13.  670.  702. 

Otherwise,  if  there  be  a  devise  upon  such  trust;  for  the  devisee  shall  take 
according  to  the  words  of  the  will.  Cont.  per  Cowper ;  but  upon  a  re- 
hearing per  Harcourt  ace.  2  Ver.  670.  (Vide  1  P.  W.  142.) 

[If  a  man  leaves  money  to  be  laid  out  in  land  to  be  settled  under  several 
limitations  to  different  branches  of  his  family,  and  there  are  no  trustees  to 
preserve  contingent  remainders,  the  court  will  order  such  trustees  to  be  in- 
serted in  the  settlement.     2  Atk.  279.] 

[If  by  marriage  settlement  of  A.  and  B.  money  is  assigned  to  trustees,  to 
be  laid  out  in  land  with  the  consent  of  A.  and  B.  or  the  survivor,  to  the  use 
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of  A.  and  B.  and  tbciurvivor  for  life,  remainder  to  trustees  to  preserve,  iic 
remainder  to  the  first  and  other  sons  in  tail  male,  remainder  to  the  dangb- 
ters  in  tail  general,  remainder  to  the  surrivor  of  A.  and  B.  in  fee ;  and  there 
are  several  children,  and  on  the  marriage  of  the  eldest  son  C.  be  covenants 
to  convey  this  money  (if  be  survives  his  father)  to  trustees,  to  purchase 
land  for  particular  purposes;  and  A.  by  his  will  devises  this  money  to  C, 
and  requires  him  to  give  a  dischai^e  of  all  demands  on  his  estate,  which  he 
does,  and  the  money  is  paid  to  him  with  the  consent  of  his  brothers :  this 
money  is  not  liable  to  any  entail,  nor  to  be  laid  out  in  land,  nor  considered 
as  a  debt  upon  C.^s  estate,  but  he  shall  have  it  as  his  absolute  property.  3 
Atk.  440.] 

[If  a  trust  in  equity  is  devised  to  A.  for  life,  without  waste,  to  trustees  for 
A.^s  life  to  support,  &c*  and  to  the  heirs  of  A/s  body  and  then  to  testator's 
right  heirs  ;  this  is  a  trust  executory,  as  to  the  heirs  of  A.'s  body,  and  these 
words  shall  be  taken  as  words  of  purchase  to  fulfil  testator's  intention  ;  and 
A.  takes  only  an  estate  for  life,  with  contingent  remainders  to  his  jdsue  suc- 
cessively-    1  Ves.  142.     1  Wils.  238.] 

So,  if  a  devise  be  to  trustees  for  payment  of  debts,  and  that  they  settle' 
the  remainder  on  his  son  and  the  heirs  of  his  body,  but  take  care  tliat  he 
may  not  dock  the  entail  during  his  life ;  it  shall  be  decreed  to  the  son  for  his 
life  only,  not  in  tail.     R.  2  Ver.  526. 

If  a  settlement  be  pursuant  to  articles,  to  the  husband  for  life,  to  the  wife 
for  life^  to  the  first  and  other  sons  of  the  marriage  in  tail,  and  afterwards  to 
the  sons  of  the  husband  by  a  second  wife  in  tail,  and  then  to  the  heirs  of  the 
body  of  the  husband,  where  the  articles  were  to  the  heirs  female  of  the  body 
of  the  husband ;  it  shall  be  rectified  by  decree*     2  P.  W.  349. 

Though  the  articles  were  made  in  the  year  1685,  and  the  settlement  after- 
wards in  the  same  year,  and  there  was  an  acquiescence  for  40  years,  and  a 
recovery  sujQTered,  and  a  devise  made  by  the  husband.  R.  cont.  per  Ex- 
cheq.  but  reversed,     2  P.  W.  349. 

If  after  article,  a  settlement  be  made,  with  a  provision  of  portions  for  the 
daughters  of  a  former  marriage,  the  settlement  shall  be  good.  2  P.  W.  540. 
So,  a  trust  shall  be  decreed  according  to  the  intention  of  the  party,  though 
the  words  import  a  different  construction  ;  as,  if  a  man  devises  lands  in  trust 
for  K.  in  tail,  and  if  she  dies  without  issue,  to  B.  for  life  ;  and  in  another 
clause  says,  if  K.  dies  without  issue,  and  B.  is  then  dead,  then  and  not 
otherwise  to  A.  in  fee.  K.  dies  without  issue,  B.  survives  her  and  dies ;  the 
land  shall  be  decreed  to  A.,  and  not  to  the  heir  of  the  devisor ;  for  his  intent 
was,  that  A.  should  take,  and  the  words  (then  ["^land  not  otherwise)  mean 
only  that  he  shall  not  take  till  B.  is  dead.     R.  2  Vent.  363. 

[The  court  may  decree  trust-money  in  marriage  articles,  against  the  words, 
to  fulfil  the  intent;  thus,  if  it  is  agreed  that  1250/.  the  wife's  fortune,  and 
1250/.  of  the  husband's,  shall  be  settled  in  trustees,  to  permit  husband  to  re- 
ceive during  their  joint  lives,  if  he  dies  first  without  children,  the  wife  to  have 
the  2500/.  transferred  to  her,  if  he  leaves  children,  she  to  have  it  for  life  on- 
ly, if  they  die,  her  right  to  the  whole  to  revive ;  if  she  dies  before  husband, 
she  to  dispose  of  500/.  as  she  shall  appoint,  in  default  to  her  mother  if  alive, 
if  not,  to  her  sister,  the  rest  to  be  at  the  husband's  disposal ;  and  she  dies  be- 
fore her  husband,  leaving  son  and  daughter,  her  sister  (who  had  an  equal  for- 
tune with  her)  shall  not  have  it,  but  the  court  will  supply  the  words  (without 
issue),  and  it  shall  goto  the  son  and  daughter.     2  Ves.  194.} 

[If  money  is  given  in  trust  for  the  child  of  A.  if  he  leaves  any  at  his  death, 

remainder  to  B.  with  power  to  trustees  to  apply  the  produce  fox  mainte- 
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nnncc  and  advancement,  and  A.  is  60  and  his  trife  40,  and  have  no  child^ 
the  court  will  not  order  all  the  growing  produce  to  he  paid  to  B.,  but  may 
order  some  anndal  maintenance.     3  Yes.  ^41.] 

[If  money  devised  in  trust,  to  be  laid  out  in  lands  in  England  for  the  beil^ 
eiit  of  A«,  remainders  over,  is  by  act  of  parliament  secured  on  A/s  estate  in 
Scotland  during  his  minority ;  A.  comes  of  age,  and  becomes  lunatic^  it  may 
be  called  in  and  laid  out  pursuant  to  the  trust.     2  Yes.  381.1 

If  husband  and  wife  settle  the  land  of  the  wife,  to  them'  fof  life,  and  after- 
wards to  their  issue,  remainder  to  the  husband  in  fee,  provided,  that  if  the  wife 
survives,  (they  not  having  issue,)  she  may  revoke ;  the  husband  leaves  issue^ 
the  wife  survives,  and  the  issue  dies  without  issue  in  her  life-time ;  the  wife 
may  revoke.     R.  2  Yer.  651. 

So,  a  thing  for  the  public  good  shall  be  liberally  expounded ;  as,  if  by  act 
of  parliament  the  New-river  water  is  to  be  brought  to  the  north  parts  of  the 
town ;  if  it  be  brought  to  the  south  or  south-west,  it  shall  be  within  the  ben« 
efit  of  the  act.     Per  Ld.  Somers,  2  Yer.  432. 

If  liberty  be  given  to  serve  the  city,  they  may  serve  the  parts  adjacent^ 
1  Yer.  432. 

If  they  may  dig  in  alieno  solo  a  trench  of  10  feet  wide,  pipes  within  the 
same  compass  may  be  laid.     R.  2  Yer.  431,  2^ 

[If  A.  by  will  gives  his  real  estate  to  his  son,  &c.  failing  which  to  trustees^ 
for  such  charitable  uses  as  he  shall  direct ;  and  as  to  his  personal,  to  the 
same  trustees  to  pay  legacies,  to  allow  maintenance  to  his  son,  and  to  pay 
it  to  him  at  age  or  marriage ;  or,  if  he  dies,  to  be  disposed  of  among  the 
widows  and  orphans  of  dissenters,  and  his  poor  relations,  as  trustees  (whom  he 
makes  executors)  think  fit;  and  by  codicil  directs,  that  in  case  of  his  son's 
death,  the  lands  shall  be  sold  or  not,  as  trustees  please  ;  and  the  purchase 
money  or  rents  disposed  of  as  he  shall  appoint,  or,  in  default,  as  trustees 
please  :  he  leaves  no  direction,  son  dies  without  issue  ;  there  is  no  resulting 
trust  for  the  heir  at  law,  nor  beneficial  interest  given  to  the  trustees ;  the 
real  estate  is  subject  to  the  same  trust,  as  the  personal,  whether  sold  or  not  5 
the  trustees  are  considered  as  trustees  throughout  for  both,  and  shall  lay  a 
scheme  before  the  master  for  applying  it  to  charitable  uses,  pursuant  to  tes- 
tator^s  intention,  having  particular  regard  to  his  poor  relations  and  their  cir- 
cumstances.    2  Atk.  5G2.  567.] 

[*]f  If  by  articles,  previous  to  marriage  of  A.  and  B.,  money  is  to  be  laid 
out  in  purchase  of  lands,  or  renewable  leases,  to  be  settled,  &c.  the  last  limi- 
tation to  A.  and  his  heira,  and  till  purchase  made,  the  trustees  to  put  out  the 
money  and  apply  the  produce  to  the  same  uses ;  and  A.  dies  before  any 
purchase  is  made,  and  by  his  will  devises  all  his  freehold,  leasehold,  and 
copyhold  in  I.  and  E.  or  elsewhere  to  B.  for  life,  and  then  to  C.  and  his 
heirs,  and  gives  his  personal  to  B.,  paying  debts  and  legacies,  and  makes  B. 
and  C.  executors;  the  money  shall  be  laid  out  in  lands  or  leaseholds.     3 

Atk,  254-] 

[If  a  man  conveys  1000/.  to  trustees,  to  lay  it  out  in  lands  within  22  miles 
of  C.  and  the  first  tenant  in  tail  suggesting  no  such  purchase  can  be  found, 
prays  it  may  be  laid  out  elsewhere ;  the  court  will  order  the  trustee  to  look 
out  for  a  purchase  within  the  deed,  and  if  in  convenient  time  it  cannot  be 
found,  will  deviate  from  the  strict  terms  of  the  trust.     3  Atk.  413.] 

[A  trust  must  take  effect  according  to  the  whole  intent,  or  not  at  all  ; 
therefore,  if  money  is  directed  to  be  laid  out  in  land  for  a  charity  and  is  void 
as  to  that,  it  shall  not  be  laid  out  in  land  and  descend  to  the  heir.     2  Yes. 
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[If  A.  possessed  of  a  term,  conveys  it  to  trustees  to  permit  B.  his  wife  lo 
receive  during  the  term,  if  she  so  long  live,  then  to  permit  A.  if  he  so  long 
live,  then  for  the  heirs  of  the  body  of  B.  by  A.,  their  executors,  &c.  and  for 
de&ult  to  C.  if  she  so  long  live,  and  then  to  her  two  sons ;  A.  dies,  having 
never  bad  issue  -,  the  whole  term  is  not  in  B«,  for  if  she  so  long  live  is  the 
same  as  for  life ;  the  heirs  of  the  body  are  words  of  purchase,  not  of  limita- 
tion.    2  Atk.  89.] 

(4  W  14.)  Trust  for  payment  of  debts. 

[If  a  man  devises  his  freehold  estate  to  trustees,  to  be  sold  for  payment  of 
his  debts,  and  after  other  legacies  gives  his  personal  estate  to  his  nephew  ; 
yet  the  personal  estate  shall  be  first  applied  to  the  payment  of  his  debts,  if 
there  are  no  negative  words.  Bunb»  301.  Vide  ante,  (3  A  6. — 3  P  1, 
&c.)] 

[The  personal  estate  shall  be  first  liable  to  debts  and  legacies,  and  testator 
cannot  discharge  it,  as  against  creditors ;  but  as  between  heir  and  executor 
he  may  give  his  real  estate  to  trustees,  or  charge  it  in  equity,  or  direct  it  to 
be  sold  for  payment,  &c. ;  but  in  either  way  there  must  be  direct  words,  or 
manifest  intention  to  dischai^e  the  personal  estate,  or  it  will  be  first  liable. 
Per  Lord  Hardwicke,  Bunb.  302.1 

If  a  trust  be  for  payment  of  debts,  it  shall  be  decreed  against  the  heir, 
though  there  be  no  covenant  for  payment,  and  no  creditor  be  a  party,  nor 
any  debt  expressed  particularly  in  the  deed.  Ca.  Ch.  249.  Vide  ante, 
(3  A  6.) 

Butjiot  against  a  purchaser.     Ca.  Ch.  249. 

So,  it  shall  be  decreed,  though  the  conveyance  be  defective  in  law.  R. 
Ca.  Ch.  249.     Vide  ante,  (2  T  5.) 

So,  if  A.,  marries,  and  i^i  is  agreed  that  the  portion  shall  be  laid  out  in  the 
purchase  of  lands  to  be  settled  upon  A.  and  his  wife  and  the  heirs  of  their 
bodies,  remainder  to  the  right  heirs  of  A.,  and  a  bond  is  given  to  A.  for  pay- 
ment of  the  money,  when  a  purchase  shall  be  provided ;  A.  and  his  wife 
die^  and  A.  directs  payment  to  his  executor  to  dischai^e  [*]debts  and  leg- 
acies, he  not  having  issue;  the  bond  shall  be  decreed  to  the  executor,  not 
to  the  heir*.    R.  1  Ch*  R..  31  # 

If  land  be  conveyed  to  A.  for  payment  of  such  and  such  debts,  and  other 
land  be  conveyed  to  him  by  the  same  person  for  other  debts ;  the  heir  shall 
not  have  an  account  against  A.  for  one  trust  only,  but  the  account  shall  be 
taken  of  both  together..    R..  1  Ver.  29. 

If  a  trust  be  for  payment  of  debts  which  are  claimed  within  a  year,  a  cred- 
itor shall  not  be  excluded  after  the  year,  if  there  be  not  a  decree  for  it,  upon 
a  bill  against  him,  to  compel  him  to  come  in  for  his  debt,  or  renounce  the 
benefit  of  the  trust..    R.  1  Ver.  260.  319. 

Jf  a  trust  be  for  payment  of  debts  in  a  schedule;  a  purchaser  ought  to 
apply  his  money  to  the  payment.     Ibid.     Vide  ante,  (4  1  6.) 

If  lands  are  settled  for  payment  of  the  party's  debts  in  a  schedule  for  the 
term  of  tOOO  years,  and  afterwards  to  him  and  his  heirs ;  his  personal  estate 
shall  go  in  aid  of  the  real,  for  the  benefit  of  the  heir.  Ch.  R.  480.  Yide 
ante,  (3  A  3.) 

If  an  act  of  parliament  directs  payment  of  mortgages  in  the  first  place; 
they  shall  be  paid  before  a  prior  statute  or  recognizance,  though  there  be  a 
general  saving.     2  Ver.  712. 

If  a  devise  be  for  payment  of  debts,  and  debts  upo»  bond  are  in  part  satis- 

^^c*«"L^^^^®  personal  estate,  the  residue  shall  be  paid  out  of  the  land 
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devised.     Per  Harcourt,  1  P.  W.  228.     Vide  ante,  (3  A  3.)     (Vide  2  P. 
W.  416.) 

So,  debts  which  the  devisor  contracted  for  necessaries  durinc  his  infaDcy, 
1P.W.558. 

Or,  money  borrowed  in  his  infancy,  to  pay  for  mere  necessaries,  not  for 
extravagancies.     Ibid.  559. 

So,  debts  which  the  wife  of  the  devisor  had  contracted  to  pay  for  necest 
varies.     Ibid.  483. 

If  lands  in  mortage  are  devised  to  an  infant  in  fee,  subject  to  the  incum* 
brances  thereupon,  and  other  lands  are  devised  to  B.  for  payment  of  debts  ; 
the  latter  shall  be  liable  to  the  payment  of  the  mortgage.     2  P.  W.  386. 

[If  one  indebted  by  note,  after  the  six  years  elapsed,  makes  his  will,  and 
chaises  his  lands  with  payment  of  his  debts,  such  will  revives  the  debt.  8 
P.  W.  79.] 

But  a  trust  for  payment  of  debts  shall  not  be  applied  for  any  debt  not  due 
at  the  time,  without  an  express  provision.     R.  1  Ver.  29. 

Nor,  for  a  debt  arising  by  the  party's  misfeasance ;  as,  an  escape,  breach 
of  trust,  &c.     1  Ver.  431,  2.     Eq.  Abr.  138. 

Nor,  for  a  debt  which  was  contracted  mala  fide.     1  Ver.  432. 

So,  if  by  marriage  articles,  a  man  agrees  to  purchase  400/.  per  ann.  to  be 
settled  on  the  husband  for  life,  then  on  the  wife  for  life,  and  afterwards  to 
the  heirs  of  their  bodies,  and  if  he  dies  before  the  purchase,  that  the  wife 
shall  have  3000/.  or  400/.  per  ann.  at  her  election  ;  the  husband  dies  before 
the  purchase,  having  several  children,  the  wife  chooses  the  3000/.,  whereby 
there  are  no  assets  for  creditors ;  she  shall  be  compelled  to  take  the  400/« 
per  ann.     R.  2  Ver.  605. 

[If  an  estate  is  devised  in  trust  to  raise  by  rents,  mortgage,  or  salei 
enough  to  pay,  &c.  and  subject  thereto,  to  a  daughter  in  strict  settlement, 
remainder  over ;  the  estate  is  not  sufficient,  during  the  life  of  a  jointress,  to 
keep  down  the  interest,  and  ai*rear  accrues  ;  afterwards  it  is  more  than  suf- 
ficient ;  the  surplus  now  shall  be  applied  to  pay  the  former  [^larrear,  but 
the  daughter  unprovided  for  shall  first  have  a  maintenance.     1  Ves.  93.1 

[Trustees  to  pay  debts,  may  sell  or  mortgage  without  a  decree.  2  Ves* 
587.] 

[Bat  he  cannot  sell  by  private  contract,  after  a  bill  broqght  by  creditor^, 
and  submitted  to.     Ambler,  676. J 

{  Collateral  securities  to  creditors,  are  considered  as  trusts  for  the  prO' 
tection  of  their  debts,  and  equity  will  see  that  the  intention  be  fulfilled.  Moses 
V.  Murgatroyd,  I  Johns.  Cl^.  Ilep.  119.  | 

(4  W  15.)  A  trust  shall  be  decreed  to  him  who  would  take  if  the 

settlement  were  completed. 

If  there  be  a  trust,  that  money  be  laid  out  in  a  purchase  of  land  to  be  set- 
tled to  such  and  such  uses,  every  one  shall  have  the  same  benefit,  if  the  par- 
ties die  without  a  settlement,  as  he  wQuld  have  had  if  land  had  been  settled. 
2P.  W.  174. 

As,  if  the  land  was  to  be  settled  upon  a  woman  and  the  heirs  of  her  body ; 
if  she  marries,  and  has  issue,  and  dies  before  any  settlement,  her  husband 
shall  be  allowed  to  have  the  interest  for  his  life  ;  for  be  would  have  been 
tenant  by  the  curtesy,  if  the  settlement  had  been  made^     2  Ver.  $8^^^ 

So,  if  the  trust  of  land  be  for  a  woman  and  the  heirs  of  her  bo4y  ;  her  hus- 
band, if  he  has  issue,  shall  be  tenant  by  the  curtesy.     2  Ver.  585.  681. 

But  if  the  settlen^ent  directed  wiU  makei  a  perpetuity,  the  settlement  shall 
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not  be  decreed  for  such  intent ;  but  to  all  in  esse  it  shall  be  only  for  life,  an& 
upon  a  limitation  to  such  as  are  not  in  esse  it  shall  be  in  taiL     Ibid*  738. 

(4  W  16.)  So,  money  for  a  purchase  may  be  decreed  in  specie. 

flf  a  man  brings  a  bill,  to  have  money  in  specie  devised  to  be  laid  out  in 
lands  to  be  settled  on  him  in  tail,  remainder  to  another  in  fee  ;  the  rematn- 
der*man,  though  of  age,  must  be  a  party,  or  he  cannot  have  it.  Bunb.  20 i. 
Vide  ante,  (4  W  10.)] 

If  IQOO/.  be  devised  for  the  purchase  of  land  for  A.,  B.,  and  C,  and  their 
heirs,  equally  to  be  divided ;  each  may  pray  his  share  in  money  if  he  be  not  an 
infant.     Per  Cowper,  1  P.  W.  389. 

So,  if  there  be  a  devise,  that  the  land  purchased  shall  be  to  husband  and 
wife  for  life,  afterwards  to  the  heir?  of  their  bodies,  afterwards  to  the  heirs 
of  the  husband ;  the  son  of  their  bodies  may  make  his  election  to  have  the 
money,  and  it  shall  be  decreed,  though  there  are  daughters,  who  might  take 
as  heirs,  if  there  was  no  son,  uor  issue.     Per  Trevor,  1  P.  W.  130. 

So,  if  it  is  to  be  settled  to  a  woman  for  life,  to  her  first  and  other  sons  in 
tail ;  remainder  to  her  heirs;  she  and  her  only  son  of  full  age  may  pray  a 
decree  for  the  money,  one  third  to  her,  ^nd  two-thirds  to  the  son«  PerPark^ 
^r,  J  P.  W.  470. 

[If  money  is  left  by  will  to  trustees,  in  trust  for  A.  and  her  heirs,  to  be  laid 
out  in  the  purchase  of  lands  ;  the  money  may  be  paid  to  her  husband  ;  A. 
consenting  in  court.  3  Atk.  71.  This  is  sometimes  refused  ;  therefore  qu. 
Because  if  the  wife  were  to  die  befo^re  the  money  could  be  invested,  the  heir 
would  be  entitled.] 

If  1000/.  is  agreed  to  be  vested  in  a  purchase,  to  the  use  of  B.  in  tail,  re- 
mainder to  him  in  fee,  it  shall  be  decreed  to  him ;  for  he  may  bar  all  the 
limitations  by  a  line,  which  may  be  levied  in  vacation  time.     1  P.  W.  471. 

2  P.  W.  173. 

['*]Bnt  if  money  is  to  be  laid  out  in  a  purchase  for  A.  in  tail,  remainder 
to  B.,  the  money  shall  not  be  decreed  to  A.,  for  A.  may  die  without  issue, 
before  recovery  can  be  suffered.  Per  Cowper,  and  afterwards  per  Parker, 
1  P.  W.  470.     Cont.  before,  1  P.  W.  91. 

So,  if  the  limitations  be  to  A.  in  tail,  and  he  is  an  infant ;  for  he  cannot 
levy  a  fine  during  his^minority.     1  P.  W.  47 1 .  91 . 

(4  W  17.)  Trust  decreed  notwithstanding  the  statute  of  limita- 
tions. 

If  money  be  delivered  upon  trust,  the  payment  thereof  shall  be  decreed, 
notwithstanding  the  statute  of  limitations.  R.  where  the  statute  was  plead- 
ed to  a  bill  for  relief.  2  Vent.  345.  .R.  upon  a  plea,  Ca.  Ch.  20.  1  Cb. 
R.  125.    {  Vide  Decouche  v.  Savetier,  3  Johns.  Ch.  Rep.  216.  } 

So,  where  money  is  received  by  one  as  deputy  to  another.     R.  Ca.  Ch.  20. 

3  Ch.  R.  8. 

So,  if  A.  files  a  latitat  against  his  debtor,  and  continues  it  during  his  life,  by 
which  means  the  statute  of  limitations  does  not  incur,  he  may  exhibit  a  bill 
against  the  debtor's  executor  in  equity,  and  the  statute  of  limitations  shall 
be  no  bar.     2  Ver.  695. 

So,  if  an  estate  be  vested  in  trustees  for  A.,  an  account  shall  be  decreed 
for  the  profits,  and  is  not  barred  by  the  statute.     Eq.  Ca,  33. 

So,  if  a  bill  in  equitv  be  dismissed  because  the  plaintiff  has  a  remedy  at 
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law,  and  the  statute  of  limitationa  is  incurred  pendente  lite^  chancery  will  not 
fiufTer  the  defendant  at  law  to  plead  the  statute  of  limitations.     1  Ver.  73. 

But  where  a  demand  is  not  made  in  equity  in  a  reasonable  time,  equity 
does  not  relieve. 

As,  where  a  devise  was  of  land  for  payment  of  debts,  and  afterwards  to  the 
executors,  but  if  any  one  of  the  name  of  the  devisor  would  purchase,  be 
should  have  the  estate  for 200/.  under  the  value;  a  bill,  brought  by  one  of 
his  name  to  have  the  purchase  25  years  after  his  death,  was  dismissed.  1  Ver. 
3C3. 

(4  W  18.)  Though  the  time  to  perform  it  be  elapsed. 

[So,  payment  of  a  legacy  was  presumed,  above  40  years  having  elapsed 
without  a  demand.     2  Ves.  jun.  11.] 

[Infancy  of  defendant  no  excuse  for  plaintiff's  delay.     Ibid.] 

A  trust  for  sale  of  lands  shall  be  decreed,  though  the  time  for  sale  be  elaps- 
ed.    1  Ch.  R.  1 83. 

So,  if  a  devise  be  to  A.,  upon  condition  that  he  lays  out  within  five  years 
7000/.  in  the  purchase  of  other  lands  to  be  settled  to  the  same  intent ;  if  the 
time  for  performance  be  elapsed,  pending  suits  concerning  the  will,  the  time 
to  perform  may  be  enlai|:ed.     Ch.  R.  55. 

So,  if  after  a  contract  lor  lands,  an  order  be  made  for  payment  on  such  a 
day  by  consent,  or  the  articles  to  be  cancelled ;  the  time  for  payment  may 
be  enlarged  by  the  court.     2  P.  W.  66. 

A  trust  shall  be  executed  against  all,  who  claim  by  privity  of  estate,  oi^ 
'witb  notice,  or  without  consideration.     Per  Hale,  Hard.  469. 

So,  against  a  tenant  in  dower;  for  she  claims  in  the  per.     Hard.  469. 

So,  if  a  trustee  commits  treason,  felony,  &c.  or  is  outlawed,  &c.,  cestuiquc 
trust  ought  to  have  a  remedy  against  the  king,  who  by  the  forfeiture,  or  es- 
cheat.    Cont.  vide  Uses,  (F  H). — Semb.  ace.  Hard.  469. 

£*36ut,  generally,  he  who  claims  in  the  post,  shall  not  be  subject  to  the 
trust.     Hard.  469.     Vide  Uses,  (F). 

(4  W  19.)  Trust  of  a  term  for  years. — How  it  may  be  limited* 

How  the  trust  of  a  chattel  personal  may  be  limited,  vide  ante,  (4  G  3.)-^ 
When  the  trust  of  a  term  for  a  wife  goes  to  the  husband,  vide  ante,  (2  M  9.) 

If  a  term  for  years  be  limited  to  trustees  ;  the  trust  shall  have  the  same 
construction  in  equity  as  the  term  and  estate  itself  shall  have  at  common 
law.    D.  of  Norfolk's  case,  28.     R.  Pol.  31. 

And  therefore,  if  it  be  limited  intrust  for  A.  for  his  life,  and  afterwards  to 
B.,  the  trust  for  B.  is  good  after  the  death  of  A.  Cont.  for  the  whole  term 
vests  in  A.    Dy.  74.  Cro.  El.  796.     Mo.  748.  635. 

But  it  has  been  several  times  resolved,  that  in  a  devise,  grant,  or  limitation 
of  the  trust  of  a  term,  a  possibility  may  be  after  a  possibility ;  and  therefore 
in  regard  that  A.  may  die  before  the  term  expires,  the  latter  possibility  may 
be  assigned  over  to  another.  R.  PI.  Com.  523.  539.  R.  Mo.  758.  847. 
R.  8  Co.  96.  b.  10  Co.  47.  52.  b.  1  Bui.  192.  R.  2  Cro.  198.  1  Rol. 
(512. 1.  30.  610.  1.  30.     Dy.  277.  328.  358. 

So,  if  a  term  be  devised  or  limited  in  trust  to  A.  for  life,  and  afterwards 
to  B.  for  life,  and  afterwards  to  twenty  others  for  life  successively,  it  is  good, 
if  all  the  lives  are  in  esse.  Agreed  Cq.  Cht  8.  Duke  of  Norfolk's  case,  29. 
J{.  1  Sid,  451.     1  Vent.  79, 
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So,  if  a  term  be  devised  or  limited  in  trust  to  A.  for  life,  and  afterwards 
to  his  wife  for  life,  and  afterwards  to  their  children  for  life,  and  afterwards 
to  B.  for  life  J  the  limitation  to  B.  is  good.  R.  Ca.  Cb.  239.  Qu.  If  the 
children  were  not  in  esse  ? 

So,  if  it  be  to  A.  for  18  years,  and  then  to  B.  for  life,  and  afterwards  to  his 
wife  for  life,  and  then  to  the  eldest  issue  male  of  B.  for  life,  though  he  had 
no  issue  male  at  the  time  of  the  devise,  or  death  of  the  devisor,  yet  the  limita- 
tion to  the  issue  male  is  good.  R.  per  three  J.  1  Rol.  612.  1.  30.  937. 1. 
45.  Agr.  D.  of  Norfolk's  case,  29. ;  for  it  is  limited  upon  a  contingency 
which  expires  within  the  compass  of  a  life. 

So,  a  Kmitation  to  A.  and  his  wife  for  life,  and  afterwards  to  their  eldest 
son  not  then  born,  is  good  to  the  son^  though  not  in  esse*  Per.  Ld.  Keeper 
Finch,  1  Mod.  115. 

So,  a  limitation  to  A.  for  life,  and  afterwards  to  his  wife  for  life,  and  after- 
wards to  B.  if  be  survives  A.  and  his  wife,  if  not  to  the  son  of  B.  then  living, 
and  if  h^  shall  have  no  issue,  to  D.,  shall  be  a  good  limitation  to  D.  if  B. 
dies  without  issue  before  A.  or  his  wife.     R.  Ca.  Ch.  132. 

So,  to  A.  for  1000  years,  upon  trust  that  B.  and  his  issue  shall  en]oy,  and 
if  B.  dies  without  issue  extant,  or  enseint,  C.  shall  have  it ;  if  B.  dies  with- 
out issue,  C.  shall  take.     R.  per  King,  5  Geo.  2.  26. 

So,  a  devise  or  limitation  in  trust  to  A.,  and  the  issue  of  his  body,  and  if  he 
dies  without  issue  and  unmarried,  to  B.,  is  good  to  B. ;  for  the  contingency 
expires  within  the  life  of  A.     R.  2  Cro.  462. 

Or,  to  A.  for  life,  and  afterwards  to  B.  and  his  issue,  and  if  he  dies  with- 
out issue  in  the  life  of  A.  then  to  C. :  the  limitation  to  C.  is  good,  B.  being 
dead  without  issue  in  the  life  of  A.  R.  in  Chancery  per  Bridgman  with 
Twisden  and  Rainsford.     Ca.  Cb.  131.     1  Ver.  304. 

[*]So,  a  devise  or  limitation  in  trust  to  A.  and  his  heirs,  so  long  as  6.  has 
issue  of  his  bod}',  and  if  he  dies  without  issue  in  the  Hfe  of  A.,  then  to  Ed- 
ward, is  good  to  Edward ;  for  the  contingency  expires  in  the  life  of  A.  R. 
34.  Car.  2.  per  Lord  Nottingham,  contrary  to  the  opinion  of  the  two  Chief 
Justices  and  the  Chief  Baron.  Rev.  per  Lord  Keeper  North,  but  affirmed  in 
Parliament,  1  Jac.  2.     1  Ver.  163. 

So,  a  devise  in  trust  for  husband  and  wife  for  life,  and  afterwards  to  be  as- 
signed to  the  first  son  at  his  age  of  21  years,  and  if  he  dies  before  21 ,  to  the 
second,  and  so  to  the  third  son,  &c.  upon  the  same  contingency,  shall  be 
good,  though  it  be  a  Contingency  after  a  contingency  ;  for  the  whole  deter- 
mines within  21  vears.      R.  1  Ver.  235.  304.     F.  g.  316. 

So,  a  devise,  &c.  oi  a  term  to  A.  for  life,  and  afterwards  to  his  first  son, 
and  the  heirs  of  his  body,  and  so  to  every  other  son  and  the  heirs  of  his  body, 
and  then  to  the  fir^  daughter  and  the  heirs  of  her  body  ;  if  A.  has  no  son, 
but  a  daughter,  she  shall  take  ;  for  she  is  the  first  person  in  whom  the  limi- 
tation takes  efiect.     R.  1  Sal.  156.     2  Ver.  600. 

So,  to  A.  and  the  heirs  of  his  body,  and  if  he  dies  without  issue  in  the 
life  of  B.,  to  B.,  shall  be  good  to  B.  R.  1  Sal.  225.  Skin.  340.  Eq.  Abr.  192. 

[Where  the  words  of  the  devise  of  a  trust  of  a  term  of  years  would  make 
an  express  estate-tail  in  a  freehold,  the  devise  over  of  such  term  is  void ;  but 
it  is  good  if  the  words  would  only  have  made'  an  estate-tail  by  implica- 
tion :  as,  a  devise  to  A.  for  life,  remainder  to  the  heirs  of  his  body,  remainder 
to  B.  5  the  remainder  to  B.  is  void  ;  but  a  devise  to  A.,  then  to  his  children, 
and  if  they  leave  no  issue  at  the  time  of  their  deaths,  tjien  to  B. ;  this  re- 
mainder to  B.  is  good.     3  P.  W.  258,] 
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So,  if  a  father  settles  a  term  upon  his  son  to  be  vested  in  trustees  for  the        J 
benefit  of  him  and  his  issue,  ana  if  he  has  no  issue,  for  A.,  B.,  and  C,  bis 
sisters,  and  the  son  vests  in  trust  for  himself  and  his  issue,  and  for  default  of 
issue,  for  A.,  B»,  and  C,     If  the  son  dies  without  issue,  it  shall  be  decreed 
to  A.,  B.,  and  C«,  and  not  to  his  executor.     R.  1  Ch.  R.  17. 

Qlf  A.  having  a  freehold  lease,  for  three  lives  to  her,  her  executors,  &c.  for 
valuable  consideration  assigns  it  to  trustees  to  the  use  of  her  son  B.  for  life, 
then  to  the  use  of  his  issue,  and  for  want  of  such  issue  to  the  use  of  C,  her 
executors,  &c«  during  the  residue ;  the  whole  vests  in  the  issue  (i.  e.  the 
children  of  B.) ;  and  A.'s  execu|or,  who  is  special  occupant,  cannot  claim 
against  it.     2  Ves.  681.] 

So,  if  a  father  makes  an  agreement  that  an  annuity  shall  be  paid  to  his 
daughter  for  her  separate  maintenance,  that  if  the  husband  survives,  he  shall, 
have  it  for  his  life,  if  thej  have  issue,  that  the  issue  shall  have  what  remains 
of  the  term,  if  they  have  no  issue,  the  father  shall  have  it ;  if  the  husband  and 
wife  have  issue,  who  die  in  four  years  after  the  husband  and  wife,  the  father 
shall  have  it,  and  not  the  administrator  of  the  issue.  Semb.  per  Cowper« 
But  qu.  2  Ver.  693. 

So,  if  a  term  be  devised  to  a  son  till  the  age  of  21  years,  and  then  to  him 
for  life,  and  then  to  such  child  to  whom  he  shall  give  it,  and  if  he  dies  with- 
out issue,  to  B.  The  limitation  to  B.  shall  be  good ;  for  it  shall  be  construed, 
if  he  has  no  issue  at  his  death.     F.  g.  31 7.     £q.  Abr.  193. 

So,  to  A.  and  his  children,  and  if  he  dies  before  the  term  expired,  not  hav- 
ing issue  then  living,  to  B.     R.  Eq.  Abr.  1 93. 

[*](4W20.)  How  it  cannot. 

But  a  term  for  years  cannot  be  entailed  with  remainder  over;  and  there- 
fore, if  a  term  be  devised,  or  limited  in  trust  to  A.  and  the  heirs  of  his 
body,  and  for  default  of  such  issue  to  B.,  the  limitation  to  B.  is  void ;  for 
it  has  a  tendency  to  a  perpetuity.  Dy.  7.  a.  Cont.  Mo.  220.  R.  ace. 
Mo.  810.  R.  1  Rol.  610.  1.  40.  611.1.  30.  R.  Cro.  Car.  230.  2RoI. 
129.     R.  1  Sid.  37.  450.     R.  4  Inst.  87. 

[If  A.  devises  his  term  of  1000  years  to  trustees,  in  trust  for  his  son  T. 
for  so  many  years  of  the  term  as  he  shall  live  \  and  after  his  death  for  his 
issue  male  for  so  many  years,  &c. ;  and  when  extinct,  then  for  his  second 
son  W.  and  his  issue  in  like  manner;  and  then  that  the  premises  should 
come,  descend,  and  continue  in  the  issue  male  of  the  name  and  family  of 
the  A.'s,  wbic^  should  be  next  of  kin,  for  the  residue  of  the  term,  and 
makes  his  son  T*  executor  and  residuary  legatee  ;  the  residue  of  the  term 
shall  go  to  the  executor  of  T.,  contrary  to 'the  will,  because  there  is  a  plain 
affectation  of  a  perpetuity.     C.  T.  T.  21  •] 

So,  a  limitation,  after  a  death,  without  issue,  in  all  cases  is  void ;  for  a 
possibility  so  remote  shall  not  be  expected ;  as,  if  a  term  be  limited  to  A. 
for  life,  and  afterwards  to  B.  for  Hfe,  and  afterwards  to  their  children  (not 
m  esse)  for  their  lives,  and  if  A.  and  B.  die  without  issue  during  the  term, 
remainder  of  the  term  to  C,  the  limitation  to  C.  is  void.     R.  Pol.  30.  43. 

So,  a  devise  to  a  son,  and  if  he  dies  married  or  not  married,  without  is- 
sue, to  B.     The  limitation  to  B.  is  void. 

So,  if  a  devise  or  limitation  be  in  trust  to  B.  and  his  issue,  and  if  the  issue 
die  without  issue,  to  C.  Though  the  issue  takes  nothing,  yet  the  limitation 
to  C.  being  after  a  death  without  issue,  is  void*     Pol.  30. 

Or,  to  B.  for  life,  and  then  to  bis  first  son  in  tail,  and  so  to  the  second, 
third,  and  other  sons  in  tail  successively,  and  for  default  of  issue  to  C. 
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Though  B.  never  has  a  son,  and  so  the  contingencj  never  happens,  yet  the 
limitation  to  C.  is  void.  R.  1  Mod.  115.  Ca.  Ch.  229.  1  Ch.  R.  175. 
200,  1.     R.  Pol.  34.  41.     Semb.  cont.  1  Sal.  156. 

So,  a  devise  or  limitation  to  A.  and  his  assigns,  and  if  he  dies  without 
issue  then  living,  to  B. ;  though  the  limitation  to  B.  depends  in  a  manner 
upon  the  death  of  A.  yet  it  is  not  good  ;  for  the  law  never  expects  a  death 
without  issue.  R.  per  tot.  cur.  and  aff.  in  error  per  seven  J.  Tanfield 
cont.     2  Cro.  460.  «fon.  15.   I  Rol.  613.  1.  5. — But  Urn  case  was  doubted. 

So,  a  devise  to  A.,  and  if  he  marries  and  has  no  issue  living  to  enjoy,  then 
to  B.  is  not  good  to  B.     R.  3  Lev.  23.  * 

So,  a  limitation  to  any  one  after  the  death  of  a  life  not  in  esse^  is  void. 
Ca.  Ch.  8.     R.  Pol.  32.     R.  cont.  Pol.  39. 

And  therefore,  a  limitation  to  A.  for  life,  and  aftenvards  to  such  person 
as  A.  shall  nominate,  and  for  want  of  nomination,  or  alter  the  death  of  the 
nominee  to  his  heir,  is  void  to  the  heir.     Ca.  Ch.  8. 

So,  a  limitation  to  one  not  in  esse^  after  two  limitations  in  tsse^  is  void. 
Semb.  Ca.  Ch.  33. 

But  in  such  case,  a  limitation  to  husband  and  wife  and  the  survivor  of 
them,  shall  be  intended  to  be  but  one  limitation.     Ca.  Ch.  33. 

So,  if  a  limitation  of  a  term  be  to  A.  after  a  life  in  tsse^  and  also  after  a 
remainder  to  another  not  in  esse  /  if  there  be  no  such  person  in  esse  at 
[*]the  time  of  the  death  of  the  tenant  for  life,  the  limitation  to  A.  shali  be 
good.     Dub.  1  Ver.  462. 

Yet,  a  limitation  of  a  term,  which  attends  an  inheritance,  may  be  intail- 
ed.     R.  24  Car.  2.     1  Vent.  194.     Vide  ante,  (4  G  5.) 

Though  the  intail  of  the  inheritance  and  of  the  term  be  by  difierent 
clauses,  or  deeds  executed  at  different  times.     R.  1  Vent.  195. 

(4  W  21.)  What  estate  or  interest  the  grantee  of  a  term  takes. 

If  a  term  for  years  be  limited  to  A.  and  the  heirs  of  his  body,  he  has  the 
whole  term  in  himself,  and  may  dispose  thereof.     10  Co.  87.  b. 

So,  if  a  term  be  limited  to  A.  for  life,  and  afterwards  to  the  heirs  of  the 
body  of  A.,  the  whole  term  vests  in  A.     R.  Mo.  809. 

So  long  as  he  has  heirs  of  his  body.     Pol.  24. 

But  if  A.  dies  without  issue,  the  terra  reverts  to  the  executor  of  the  de- 
visor. Semb.  Mo.  809.  Pol.  24.  R.  cont.  1.  Co.  87.  D.acc.  1  Sid. 
37.  cont.  per  Ld.  Nottingham,  1  Mod.  1 15.  Ca.  Ch.  230.  and  in  the  D. 
of  Norfolk's  «ase,  34.  and  the  opinion  of  Coke  denied  by  him.  R.  cont*  I 
Rol.  611.  I.  30.  R.  cont.  1  Sid.  451.  but  Twisdcn  ace.  And  it  was  R. 
ace.  in  C.  B.  Hil.  9  W.  3.  And  Treby  Ch.  J.  produced  a  report  of  the 
case,  1  Sid.  451.  to  the  contrary.  But  the  case  of  Eyre  and  Falkner  was. 
a  devise  to  A.  for  life,  afterwards  to  B.  and  others  for  life  successively,  if  the 
term  so  long  continued  ;  and  not  to  the  heirs  of  the  body.     1  Sal.  231. 

Though  A.  has  disposed  of  the  term  ;  for  he  can  dispose  of  it  only  so  long 
as  he  has  issue.     Semb.  Mo.  809.     Pol.  24. 

And  if  A.  dies  leaving  issue  of  his  body,  the  term  goes  to  his  executor, 
not  to  the  issue.  R.  1  Rol.  61 1. 1.  35.  R.  Pol.  25.  R.  10  Co.  87.  b. 
Per  Lord  Nottingham.     Per.  Ch.  J.     1  Sid.  37.  451. 

So,  if  a  term  be  devised  to  A.  for  life,  and  afterwards  to  his  first,  second, 
and  other  sons,  (not  in  esse),  remainder  to  his  (the  devisor's)  own  right 
lieirs;  the  remainder  to  his  heirs  is  void ;  for  tlie  term  reverts  to  the  de- 
A  isor,  and  goes  to  his  executor  or  administrator*     Semb.  Pol.  32. 
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ir  il  is  (o  A/  and  his  wife  and  their  children  not  in  «we,  it  shall  not  be 
an  intail,  nor  shall  the  children  take  jointly  with  their  parents.  R.  1  Ch« 
R.  111. 

If  a  term  be  limited  to  A.  for  life,  and  afterwards  to  B.  for  life,  the  resi- 
due of  the  term  not  disposed  of  goes  to  the  grantor,  or  the  executors  of  the 
devisor.  Qu.  per  Me. — Vide  Pol.  44.  R.  that  it  goes  to  the  executor  of 
the  devisor,  in  C.  B.     1  Sal.  231. 

If  A.  upon  his  marriage  vests  a  term,  of  which  he  was  possessed,  in  trust 
for  him  and  his  wife  and  their  heirs  male,  and  if  he  has  none,  for  daughters, 
and  then  assigns  the  term  to  be  sold  for  payment  of  debts  ;  the  term  shall 
be  sold,  notwithstanding  the  trust.     R.  1  Ch.  R.  1 2. 

If  a  term  be  limited  to  A.  for  life,  and  afterwards  to  his  first,  second,  and 
other  sons  not  in  esse  for  life,  or  in  tail,  which  limitations  are  void ;  the 
term  after  the  death  of  A.  without  issue  goes  to  the  executor  of  the  grantor* 
Dub.  Whether  it  goes  to  the  executor  of  A*  or  the  executor  of  the  gran- 
tor, for  A.    was  also  executor  to  the  grantor.     Pol.  28. 

Where  the  limitation  was  to  A.  and  his  assigns,  and  the  limitations  over 
were  void,  R.  that  it  goes  to  the  executor  of  A.     Pol.  36. 

So,  if  a  term  be  limited  by  A.  in  trust  for  himself  for  life,  and  afterwards 
to  his  wife  for  life,  and  afterwards  to  such  person  as  A.  shall  [*]nominate, 
and  for  want  of  nomination,  or  upon  the  death  of  the  nominee,  to  his  heir ; 
the  limitation  to  the  heir  is  void,  and  the  residue  of  the  term  goes  to  A.  the 
grantor.     R.  Ca.  Ch.  8.     Pol.  32. 

But  if  A.  mak.es  a  nomination,  it  goes  to  the  nominee,  his  executors  or 
administrators,  though  they  are  not  named.     R.  Ca.  Ch.  9. 

If  a  term  be  limited  to  A.  and  afterwards  to  his  wife,  and  afterwards  to 
their  issue ;  it  is  of  the  same  eflect  as  if  it  was  limited  to  them  and  the  heirs 
of  their  bodies,  if  the  issue  be  not  in  esse.     Ca.  Ch.  266.     (2  Ca.  Ch.  115.) 

But  if  a  term  be  limited  to  A.  for  life,  and  afterwards  to  his  wife  for  lifei 
and  afterwards  to  the  heirs  male  of  the  body  of  A. ;  this  goes  to  the  hem 
male,  for  a  term  cannot  be  intailed,  and  therefore  the  words  heirs  male  of 
the  body  of  A.  are  designatio persona.  Semb.  cont.  Mo.  809.  Pol.  24.  R« 
cont.  Pasch.  1688.  But  that  decree  was  reversed  per  commissioners  of  the 
great  seal,  and  the  reversal  affirmed  in  parliament,  2  Ver.  43.  195.  362* 
Qu.  If  the  heir  male  was  not  in  esse  at  the  time  of  the  limitation  ?  Vide  5 
Geo.  2.  30.  31.  this  case  cited.     (Vide  2  Ver.  668.) 

If  a  term  be  limited  to  A.  for  life,  and  afterwards  to  his  son  and  the  heirs 
of  his  body;  A.  has  the  whole  term  in  him,  and  the  son  only  a  possibility. 
R.  3  Lev,  265.     1  Sal.  231. 

And  therefore,  he  shall  plead  that  he  is  possessed  of  the  whole  term.  R« 
3  Lev.  265. 

And  he  shall  pay  the  rent,  answer  for  waste,  &c.     R.  10  Co.  47.  a. 

And  shall  maiatain  covenant  as  an  assignee.  R.  2  Vent.  128.  3  Lev. 
264. 

And  if  a  devisee,  &c.  in  remainder  dies  in  the  lifetime  of  the  first  devisee^ 
bis  estate  is  gone ;  for  it  was  only  a  possibility.  D*  1  Sid.  188.  Semb*  Ca* 
Ch.  132. 

Yet  his  executor  or  administrator  shall  have  it  after  the  death  of  the  first 
devisee,  if  it  was  not  devised  over  after  the  death  of  that  remainder-^man. 
R.  10  Co.  51  b.     R.  2  Cro.  510.     R.  per  King,  5  Geo.  2.  26. 

But  the  first  devisee  cannot  destroy  such  a  possibility;  though  hesaflers 
a  common  recovery  of  his  estate.     R.  8  Co,  96.  a.     R.  10  Co.  47.  b. 
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Or,  makes  a  feoffment  after  he  in  remainder  comes  in  es$e.  Per  llirce  J. 
I  Rol.  937.  1.  45.     R.  Pol.  26. 

Though  the  feoffment  be  with  warranty.     R.  Pol.  26. 

So,  if  he  purchases  the  reversion  by  which  his  interest  is  merged.  R.  10 
Co.  52.  a.  b. 

So,  a  devisee  in  remainder  cannot  grant  his  possibiHty.  R.  4  Co.  66. 
R.  10  Co.  47.  b.     D.  1  Sid.  188.     R.  10  Co.  52.  b. 

But  he  may  release  it  to  the  first  devisee  being  in  possession.  R.  10  Co. 
47  b. 

And  the  trust  of  a  term  limited  to  one  in  remainder  may  be  assigned  in 
equity.     Ca.  Ch.  8.     R.  Pol.  32.     Vide  ante,  (2  11).  R.  cont.  3  Lev.  427. 

Where  a  devise  was  by  one  who  had  only  a  possibility,  if  the  next  in  re- 
mainder died  without  issue.     R.  cont.  2  Ver.  563. 

(4  W  22.)  Trust  to  attend  the  inheritance. 

If  a  man  purchases  the  inheritance  in  the  name  of  trustees,  and  has  <t 
term  for  years  assigned  to  himself,  it  shall  be  in  trust  to  attend  the  inherit- 
ance ;  though  it  is  not  said  so  in  the  assignment.  R.  1  Ver.  1 .  2  Ca.  Ch. 
49.  55.     1  Ver.  188,  9.     Eq.  Abr.  241 .     Vide  ante,  (4  G  5.) 

Q^]So,if  he  had  a  term  for  years  in  himself,  and  afterwards  purchases  the 
inheritance  in  the  name  of  trustees.     R.  1  Ver.  104. 

So,  if  he  limits  a  term  upon  a  trust  to  be  declared  by  his  will  in  writing, 
and  if  he  makes  no  disposition,  to  attend  the  inheritance;  he  by  a  nuncupa- 
tive will  gives  the  whole  to  A.  and  dies  without  an  heir;  the  term  shall  at- 
tend the  escheat.     R.  1  Ver.  340.  357. 

If  lands  be  of  the  nature  of  gavelkind,  the  term  shall  be  distributed  for  the 
benefit  of  each  heir.     1  Ver.  357. 

If  a  term  assigned  to  two  sons  on  the  purchase  of  the  father,  was  a  mort- 
gage, and  one  son  dies,  the  survivor  shall  not  have  the  benefil,  upon  payment 
of  the  money  due  upon  the  mortgage.     R.  1  Ch.  R.  119. 

If  a  term  be  assigned  in  trust  to  attend  the  inheritance,  it  shall  not  be 
|»ade  use  of  to  defeat  a  tenant  by  the  curtesy.     R.  2  Ver.  324. 

If  there  be  a  term  to  attend  the  inheritance,  a  devise  of  the  inheritance 
defective  for  want  of  three  witnesses  does  not  pass  the  terra.  R.  Eq.  R. 
1 70.  r  1 

[A  term  attendant  on  the  inheritance  is  part  of  it,  and  cannot  be  disan- 
nexed  by  tfie  court,  nor  pass  by  a  will  which  would  not  pass  the  inheritance. 
2Atk.  71.]  ^ 

(4  W  23.)  To  preserve  contingent  usei^. 

Trustees  to  preserve  contingent  uses,  where  the  estate  was  mortgaged  and 
fitrbject  to  a  judgment,  and  afterwafds  settled  upon  marriage  to  the  use  of 
the  mortgagor  for  life,  and  afterwards  to  his  wife  for  life,  then  to  trustees, 
and  to  the  first  and  other  sons  in  tail,  shall  be  decreed  to  join  with  the  mort- 
gagor in  a  sale,  where  the  trife  assents  and  no  son  is  born,  and  the  mortgage 
cannot  be  otherwise  paid.     R.  2  Ver.  303. 

•  So,  if  a  term  be  vested  in  A.  to  the  use  of  bis  (the  testator^s)  will,  and  a 
devise  is  to  B.  in  tail,  remainder  to  A.  in  fee,  and  B.  sufiers  a  recovery  and 
graiits  to  C. ;  it  shaU  be  decreed  that  A.  shall  assign  the  term  for  the  benefit 
bfC.     R.  2  Mod.  9. 

But  a  trustee  to  preserve  contingent  uses  shall  not  be  decreed  to  join  in  a 
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sale  for  pajmeDt  of  debts,  though  there  has  been  no  issue  for  twelve  years, 
nor  any  probability  of  issue  afterwards.     Dub.  1  Ver.  181. 

fif  A.  devises  his  lands  after  the  death  of  his  wife,  and  a  term  of  1000 
years,  to  his  son  B.  for  99  years,  without  waste ;  remainder  to  trustees  in 
fee,  to  preserve  contingent  remainders,  remainder  to  first  and  other  sons  of 
fi.,  remainder  to  his  second  son  C.  for  99  years,  remainder  to  trustees  to 
preserve,  &c*  remainder  to  the  first  and  other  sons,  remainder  to  his  own 
.  younger  sons,  in  like  manner,  remainder  to  his  daughters,  remainder  to  his 
heirs,  and  A.  dies,  and  B.  dies  without  issue,  and  C.  marries,  and  has  a  son 
who  is  of  age,  and  they  two  become  indebted  by  bond,  and  make  assign- 
ments of  the  settled  estate  in  trust  for  creditors,  and  a^ree  to  suffer  recov- 
ery :  to  make  this  provision  for  creditors  effectual,  the  court  will  not  decree 
to  trustees  to  join  in  the  recovery;  though  had  they  done  it  voluntarily,  it 
might  possibly  not  have  been  a  breach  of  trust.     3  Atk.  22.] 

QEquity  will  not  direct  a  trustee  to  preserve  contingent  remainders,  to 

join  with  tenant  in  tail,  to  make  a  tenant  to  the  prcecipey  in  order  to  sell  the 

estate  to  prejudice  the  remainder-man,  though  if  he  nave  joined,  the  court 

.will  not  punish  him  as  for  a  breach  of  trust.     Ambler,  774.    1  Brown,  534* J 

[*]So,  a  breach  of  trust  shall  never  be  decreed  ;  as,  if  a  marriage  settle^ 
^ent  be  to  A«  for  life,  and  afterwards  to  the  wife  for  a  jointure,  then  to  trus- 
tees to  preserve  contingent  uses,  then  to  the  first  and  other  sons,  &c.  the 
trustees  shall  not  be  decreed  to  join  in  a  sale,  though  the  portion  was  not 
paid,  and  though  it  be.  for  payment  of  debts^    R.  2  Ca.  Ch.  144^ 

So,  if  a  father  be  circumvented  to  do  an  act,  by  which  the  contingent  es- 
tates are  destroyed,  the  person  defeated  shj^ll  be  relieved  in  ecjuity.  1  Ver% 
444.  447. 

So,  if  trustees  to  preserve  contingent  remainders  join  in  a  feoffinent,  or 
release  to  the  tenant  for  life,  whereby  the  remainders  are  mei^ed  ;  it  will 
be  a  breach  of  their  trust,  and  the  feoffment  shall  be  to  the  former  uses  •, 
and  then  the  trustees  shall  purchase  another  estate  to  the  same  uses,  where 
the  feoffee  is  a  purchaser  for  a  valuable  consideration^  without  noticet  R* 
-3P.  W.  612, 

(4  W  24.)  To  raise  portions. 

If  a  term  be  intrust  to  raise  portions  for  children,  and  be  afterwards 
merged  by  the  descent  of  the  inheritance,  equity  will,  rievive  the  term  for 
the  benefit  of  the  children.     2  Ver.  91 .  208,     Vide  ante,  (3  Z  4.) 

So,  if  A.  creates  a  term  for  portions  for  his  daaghters,  and  afterwards  lim- 
its the  estate  to  his  own  right  heirs,  and  dies  having  only  one  daughter  his 
.  lieir ;  the  term  shall  not  be  merged  in  equity,  unless  it  be  for  the  benefit  of 
the  heir.     2  Ver.  352. 

But  where,  by  articles  upon  marriaee,  1200/.  was  agreed  to  be  vested  in 
land  to  be  settled  upon  the  husband  for  life,  to  his  wife  for  life,  to  the  first 
and  other  sons  in  tail,  then  for  a  term  to  trustees  for  portions  for  the  daugh- 
ters, and  afterwards  to  the  right  heirs  of  the  husband,  who  dies  before  the 
settlement  made,  having  only  a  daughter ;  the  land  shall  be  decreed  to  the 
daughter  and  her  heirs,  subject  to  the  jointure,  without  the  term  for  por* 
ttons,  which  was  of  no  use  to  the  daughter  and  heir.     2  Ver.  351. 

(4  W  25.)  Breach  of  trusty  how  punished. 

QA  court  of  equity  can  lay  hold  of  every  breach  of  trust,  whether  the  per- 
son guilty  is  in  a  private  or  a  pubUc  capacity.     2  Atk.  400.] 
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[Trustees  to  preserve  contingent  remainders  may  be  guilty  of  breach  of 
trust,  and  are  punishable  for  it.     3  Atk.  751  •     1  Ves.  524.  546.] 

[A  breach  of  trust  is  considered  as  a  simple  contract  debt,  and  falls  on 
trustee's  personal  estate  only.     2  Atk.  11 9.     1  T.  R.  42.] 

[A.  and  B.  trustees  under  a  deed,  and  neither  to  answer  for  the  other ; 

A.  receives  money,  and  by  writing  under  hand  and  seal  acknowledges  it, 
and  that  B.  received  no  part,  he  never  puts  it  out,  and  dies.  This  writing 
is  a  specialty,  good  against  the  executor,  but  not  against  the  heir ;  but  the 
cestuique  trust,  in  case  of  deficiency,  shall  stand  in  the  place  of  the  personal 
estate.     C.  T.  T.  109.] 

If  a  man  acts  contrary  to  his  trust,  he  shall  be  decreed  to  make  satisfac- 
tion ;  as,  if  there  are  articles  between  A.  and  B.  to  make  a  jointure  on  the 
wife  of  Aty  and  by  importunity  B.  releases  his  covenant,  and  delivers  up  the 
articles  to  A. ;  he  shall  make  a  recompence  to  the  wife  and  the  children  of 
the  marriage,  for  his  breach  of  trust.     Semb.  Ca.  Ch.  1 25. 

If  a  trustee  in  a  recognizance  releases  the  recognizance,  he  shall  [*Jpay 
the  principal  and  interest,  if  it  does  not  exceed  the  penalty.  R.  ]  Ver.  342. 

If  a  judgment  be  to  A.  for  the  security  of  articles  for  making  a  jointure, 
and  A.  by  corruption  acknowledges  satisfaction,  whereby  the  jointure  is  de- 
feated ;  Ay  shall  make  good  to  the  wife  all  her  damage.     R.  2  Ver.  620. 

Yet  if  A.  had  a  colour  to  do  it,  and  did  not  act  by  corruption,  he  shall 
only  pay  costs.     2  Ver.  619. 

So,  if  a  trustee  sells  the  land,  and  after  a  fine  and  non*cIaim  for  five  years, 
re-purchases  it  for  a  valuable  ''consideration,  equity  will  decree  the  land 
to  the  cestuique  trust.     1  Ver.  60,  61.  84.  145.     2  Ca.  Ch.  126. 

So,  if  a  trustee  sells  to  A.  who  has  notice  of  the  trust,  who  levies  a  fine, 
and  five  years  pass  ;  the  cestuique  trust  shall  not  be  barred  ;  for  A.  having 
fiotice  shall  be  a  trustee  for  him.     Eq.  Abr.  256.     1  Ver.  149. 

[If  trustees  to  preserve  contingent  remainders  for  children  unborn,  join 
to  defeat  them  (though  under  pretence  of  raising  money  to  pay  testators 
debts,  and  though  the  child,  who  would  have  been  tenant  in  tail,  is  aftci- 
wards  made  tenant  for  life),  it  is  a  breach  of  trust  relievable  in  equity  :  if 
there  is  a  purchaser  without  notice  for  a  valuable  consideration,  the  trus- 
tees shall  answer  it ;  if  not,  the  estates  shall  be  reconvcyed  to  the  former 
uses.     C.  T.  T.  252.] 

[If  trustees  are  appointed  to  receive  rents,  and  apply  them  for  the  main^ 
tenance  of  A.  and  B,  till  25,  and  to  raise  5000/.  for  A.'s  portion,  and  for 
other  purposes,  and  then  the  estate  is  devised  to  B.,  and  the  trustees  Jet  B. 
into  possession  before  25,  they  shall  be  answerable  for  what  is  received  by 

B.  1  Atk.  550.]  '^ 
[If  after  marriage  a  husband  conveys  his  v^ife's  fortune  to  a  trustee  for  her 

separate  use,  and  the  trustee  is  guilty  of  a  breach  of  trust  (by  delivering 
i|p  the  fortune  to  the  husband)  the  court  will  decree  him  to  make  satisfac- 
tion to  the  cestuique  trust.     2  Atk.  243.] 

[But  if  it  appfears  that  the  wife  had  joined  earnestly  in  the  request  to  the 
trustee  (her  mother),  promised  to  release,  lived  with,  and  was  maintained 
by  her  till  the  husbancf's  death,  and  for  years  after,  till  her  second  marriage, 
ofiered  to  release  while  sole,  and  that  on  the  treaty  for  the  second  mar- 
jjage  neither  she  nor  her  husband  mentioned  it,  the  court  will  not  decree  sat- 
isfaction. Ibid.] 
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(4  W  26.)  Tliough  tiie  breach  be  purged  as  to  a  stranger. 

So,  though  the  breach  of  trust  was  pai-ged,  he  who  was  guilty  of  the 
breach  shall  not  take  advantage  of  it ;  as,  if  A.  sells  for  a  valuable  consid- 
eration, in  breach  of  his  trust,  and  the  purchaser  levies  a  fine,  and  five  years 
pass  without  claim,  and  afterwards  A.  purchases  the  same  land,  he  shall  not 
avoid  the  trust  by  the  fine  and  non-claim.  R.  3  Ca.  Ch«  136.  Eq.  Abr. 
256. 

(4  W  27.)  Though  the  trust  estate  lies  out  of  the  jurisdiction  of 

the  court. 

So,  a  breach  of  trust  shall  be  remedied,  thou^  the  land  be  out  of  the  ju« 
risdiction  of  the  court ;  as,  if  the  land  lies  in  Ireland,  but  the  trustee  lives 
within  the  jurisdiction  of  the  court,  chancery  will  proceed  [^lagainst  his 
person,  though  it  does  not  touch  the  profits  of  the  land.  2  Ca.  Ch«  1 89.  1 
Ver.  76.  135.     R.  1  Ver.  405.  419.     Vide  Jurisdiction,  ante  (3  X). 

If  one  ioint-tenantof  land  in  Ireland,  takes  the  whole  profits,  and  comes 
into  England,  he  shall  account  for  the  profits  here.     R.  2  Ca.  Ch.  214. 

So,  if  an  agreement  be  that  portions  shall  be  paid,  and  that  a  receiver  in 
the  isle  of  Man  shall  pay  them  out  of  the  rents  there  ;  though  a  decree  does 
not  bind  lands  there,  yet  it  shall  be  against  the  person.     R.  Ca.  Ch.  221. 

If  a  matter  arises  within  a  county  palatine,  and  the  person  lives  here, 
chancery  will  compel  him  to  do  what  he  ought. 

So,  if  a  mortgage  be  of  the  island  of  Sarke,  or  land  in  Jersey,  Guernsey, 
&c.  chancery  will  compel  the  mortgagor,  being  here,  to  redeem  or  be  fore- 
closed.    R.  1  Sal.  404.     2  Ver.  494. 

So,  if  a  man  obtains  a  settlement  of  land  in  Ireland  by  practice.  R.  upoa 
plea,  1  Ver.  76.  239.  405.  419. 

[if  trustee  purchases  land  in  Ireland  with  trust-money,  the  court  cannot 
charge  it  therewith  ;  but  if  the  specialty  creditors  exhaust  the  personal,  the 
simple  contract  creditors  shall  stand  in  their  place.     2  Ves.  1 9.] 

(4  W  28.)  Particeps  criminis. — ^Who  shall  be. 

So,  every  one  who  isparticeps  criminis  shall  be  afiected  by  the  breach  of 

a  trust. 

As,  if  a  man  purchase  with  notice  of  the  trust.  Vide  ante,  (2  C  2.-^  C 
l._4  I  3.) 

Though  he  pays  a  valuable  consideration.  1  Ver.  60.  149.  Eq.  Abr. 
256. 

Though  after  the  purchase  he  levies  a  fine,  and  five  years  pass ;  for  being 
a  trustee,  the  fine  is  fraudulent.     1  Ver.  149. 

Though  the  trust  be  for  creditors,  who  should  claim  within  a  year,  and  af- 
ter the  year  an  assignment  is  made  to  B.  who  does  not  know  that  the  debts 
were  not  paid  ;  for  he  had  notice  of  the  trust.     1  Ver.  319. 

If  A.  by  fraud  obtains  administration  to  B.,  and  sells  the  stock  of  B.  toD. 
who  knows  of  the  fraud ;  D.  shall  be  decreed  to  refund.  R.  Ch.  R.  298. 
430. 

So,  if  a  trustee  sells  to  A.  not  having  notice  of  the  trust,  who  levies  a  fine, 
and  five  years  pass,  and  then  conveys  to  the  trustee ;  the  trustee  shall  take 
upon  the  prior  trust,  notwithstanding  the  fine.     Eq.  Abr.  256. 

So,  if  a  man  encourages  a  purchaser,  where  he  himself  has  a  title  ;  as,  if 
the  heir  at  law  encourages  A.  to  purchase  an  annuity  of  his  younger  brother 
under  the  will  of  his  father,  when  the  estate  was  intailed  upon  the  heir,  by  a 
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settlement  prior  to  the  will.     R-  that  he  shall  be  decreed  to  confirm  tlie 
purchase,     1  Ver.  136.     Eq.  Ca.  96. 

If  copyhold  or  other  land  belong  to  a  younger  son,  and  the  elder  brother 
sells  it,  of  whom  the  younger  brother,  knowing  of  such  sale,  accepts  an  an- 
nuity of  equal  annual  value,  and  suffers  the  purchaser  to  enjoy  during  his 
brother's  life,  but  afterwards  aeeks  to  avoid  the  purchase ;  he  shall  be  obhg- 
ed  to  confirm  it.     1  Ver.  325. 

[*]If  A.  takes  a  mortgage  from  B.,  but  beforehand  inquires  of  C.  whether 
he  had  any  money  due  to  him  from  B.  and  he  denies  that  he  had ;  though  he 
had  a  prior  mortgage,  A.  shall  be  preferred  to  C.    R.  2  Ver.  554. 

\(A.  upon  the  marriage  of  her  son  agrees  to  release  her  dower,  she  shall 
be  decreed  to  do  it,  though  it  was  upon  a  false  su^estion.     R.  2  Ver.  133. 

If  A.  having  a  term  be  a  witness  to  a  settlement  made  by  her  son  on  his 
marriage,  whereby  that  term  is  settled,  she  shall  be  decreed  to  make  good 
the  settlement.     R.  2  Ver.  250. 

So,  ifa  prior  mortgagee  be  a  witness  to  a  second  mortgage,  and  does  not 
discover  his  mortgage,  he  shall  be  postponed.     2  Ver.  151.  Eq.  Ca.  3B. 

If  A.  having  a  deed  by  which  an  estate  is  intailed  on  him  after  the  death 
of  B.  be  privy  to  the  marriage  of  B.  and  ingrosses  articles,  whereby  that  es- 
tate is  to  be  settled  on  the  wife  for  a  jointure  •,  he  shall  never  defeat  the  jom- 
ture  by  such  intail.     R.  2  Ver.  239. 

If  A.  has  a  statute  for  1200/.  of  B.  and  afterwards  is  counsel  for  C.  who 
lends  B.  200/.  upon  mortgage  ;  the  estate  in  mortgage  shall  not  be  charged 
with  the  statute  at  the  suit  of  A.  till  C.  is  satisfied  the  whole  due  upon  his 
mortgage.     R.  2  Ver.  370. 

So,  if  A.  having  notice  of  his  own  title,  after  the  death  of  his  mother,  en- 
courages the  making  of  a  settlement  of  the  same  land  upon  the  marriage  of 
B.  his  sister.     R.  Eq.  Ca.  37. 

Or,  if  A.  has  knowledge  of  the  settlement,  though  he  does  not  encourage 
it,  and  though  B.  afterwards  sells  without  his  privity.  Eq.  Ca.  37.  Dub. 
Eq.  Ca.  96. 

Though  A.  be  an  infant  or  feme-covert.     Eq.  Ca.  37. 
So,  ifa  purchaser  or  mortgagee  hearing  of  a  prior  settlement  in  trust,  ob- 
tains an  assignment  from  the  trustee  5  it  shall  be  subject  to  the  trust,  though 
it  was  intended  to  support  his  purchase  or  mortgage ;  for  it  was  a  breach  of 
trust,  he  having  notice  of  the  trust.     R.  2  Ver.  271 . 

If  a  mortgagor  presents  A.  upon  simony,  but  afterwards  waives  him,  and 
pi^esents  B.,  who  hearing  that  the  king  intended  to  make  a  presentation,  af- 
terwards resigns  and  takes  a  new  presentation  from  the  mortgagor  and  also 
from  the  mortgagee ;  the  presentation  by  the  mortgagee  shall  not  be  made 
use  of  by  B.  to  defend  him  against  the  presentation  by  the  king.  R-  2  Ver. 
549,  550. 

[Ifa  trustee  errs,  or  is  guilty  of  a  breach  of  trust,  yet  if  he  goes  out  of  it  with 
the  approbation  of  the  cestuique  trust,  it  must  first  be  made  good  out  of  the 
person's  estate  so  consenting.     3  Atk.  440.] 

rif  a  committee*man  of  a  public  company  is  guilty  of  gross  non-attendance, 
and  leaves  the  management  entirely  to  others,  he  may  be  guilty  of  the  breach 
of  trust  committed  by  them ;  and  this  though  he  bad  no  benefit  from  the  trust. 
2  Atk.  400.J 

[If  there  is  a  supine  negligence  in  all,  by  which  a  gross  complicated  loss 
happens,  they  are  guilty.     Ibid.3 
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(4  W  29.)  Who  not. 

But  if  a  man  has  a  legal  estate,  or  interest  in  land  subject  to  a  trust,  a  pur- 
chaser bonajide  shall  not  be  affected  by  the  trust;  as  if  the  devisee  of  a  term, 
subject  to  debts  and  legacies,  enters  by  the  assent  of  the  executor,  [*]and  sells 
to  A.  bonajide^  A-  shall  not  be  prejudiced.     Ca.  Ch.  257. 

So,  if  a  man  joins  for  conformity,  he  shall  not  be  charged  thereby  for  the 
breach  of  a  trust ;  as,  if  two  trustees  join  in  a  receipt  for  money,  where  one 
only  receives  it,  he  only  shall  be  charged.     1  Sal.  318. 

So,  if  two  executors  give  a  discharge  for  money,  and  one  only  receives  it, 
he  alone  shall  be  charged,  as  to  legacies.     Ibid. 

Yet,  both  shall  be  charged  to  creditors.  R.  1.  Sal.  318.  Sembl  Bridg.  38. 

So.  if  one  trustee  only  acts  in  the  trust,  the  other  shall  not  be  charged. 
R.  Bridg.  37,  8. 

So,  if  two  trustees  join  in  a  sale  and  in  a  receipt  for  the  money,  and  one  of 
them  receives  part,  and  the  other  the  other  part,  and  becomes  insolvent,  his 
companion  shall  be  charged  only  for  so  much  as  he  received.  R.  2  Ver. 
504.515. 

So,  if  a  mortgagor  pretends  that  he  was  in  treaty  for  a  lease,  which 
would  be  an  improvement  to  the  estate,  and  desires  the  mortgagee  will  per- 
mit a  sight  of  the  original  grant  to  satisfy  the  intended  lessee  that  he  had  a 
power  to  make  sueh  lease,  and  the  mortgagor,  having  obtained  such  original 
grant,  makes  a  mortgage  to  another  person  ;  the  first  mortgagee,  not  privy  to 
his  design,  shall  not  be  prejudiced  thereby.     R.  2  Ver.  726. 

So,  if  there  be  tenant  for  life  remainder  to  trustees  in  fee,  upon  trust  for 
the  first  and  other  sons  of  the  tenant  for  life,  in  tail,  &c.  if  the  tenant  for  life, 
the  trustees,  and  the  issue  in  tail  join  in  a  feoffment  and  fine,  it  is  not  a  breach 
of  trust  in  the  trustees,  for  they  are  only  entrusted  for  the  issue  in  tail.  R. 
2  Ver.  754. 

But  if  two  executors  account  for  a  personal  estate,  in  which  there  is  200/. 
East  India  stock,  which  they  afterwards  sell,  and  one  receives  100/.  and  be- 
comes insolvent,  the  other  shall  be  charged  for  the  whole ;  for  there  was  no 
necessity  for  his  joining.     R.  Ver.  504.  515.  570. 

So,  if  two  trustees  join  in  a  sale  and  receipt  for  the  money,  both  shall  be 
charged,  where  it  docs  not  appear  how  much  each    received.     2  Ver.  516. 

(4  W  30.)  What  shall  be  a  breach  of  trust.   If  the  trustee  makes 

a  private  advantage  to  himself. 

So,  a  trustee  shall  not  take  advantage  by  the  management  of  the  trust ; 
and  therefore,  if  a  trustee  compounds  a  debt,  or  a  mortgage,  at  an  under- 
value, it  shall  not  be  for  his  own  benefit,  but  for  the  advantage  of  the  trust 
estate-  1  Sal.  155.  {  Vide  Green  v.  Winter,  1  Johns.  Ch.  Rep.  27.  Par- 
kist  V.  Alexander,  1  Johns.  Ch.  Rep.  394.  Schieffelin  r.  Stewart,  1  Johns. 
Ch.  Rep.  620.  Hart  r.  Ten  Eyck,  2  Johns.  Ch.  Rep.  104.  Davoucr.  Fun- 
ning, 2  Johns.  Ch.  Rep.  252.  Hendricks  r.  Robinson,  2  Johns.  Ch.  Rep. 
311.  i 

[A  trustee  shall  not  purchase  lands  devised  to  him  for  payment  of  debts; 
and  though  it  is  at  a  public  sale,*and  in  another  person^s  name,  it  shall  not  be 
good.     1  Ves.  9. J 

[If  a  trustee  lends  the  money  of  an  infant,  without  the  approbation  of  chan- 
cery upon  an  improper  security,  he  shall  answer  to  the  infant  for  the  mo- 
ney if  it  be   lost ;  as,  if  he  lends  it  on   the   single   bond  of  B.,  who  fails, 


though  then  of  good  credit.     R.  Eq.  R.  10.     Vide  infra,  (4  W  31.)] 
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[If  a  trustee  transfers  stock,  it  is  a  breach  of  trust ;  and  cestuique  [*]tni8t 
may  have  the  stock,  or  the  money  it  sold  for-     2    Atk,    121.     Vide  2 

Brown,  657.] 

[If  money  is  settled  to  be  laid  out  in  government  funds,  or  other  good  se- 
curities, and  it  is  laid  out  in  the  stock  of  a  trading  company  (as  South  Sea 
or  bank,)  it  is   a  breach  of  trust ;  it  should  be  in  annuities.     3  Atk.  440.] 

So,  if  he  purchases  land  with  the  money  of  the  infant,  without  the  allow- 
ance of  the  court ;  if  it  be  disallowed  by  the  infant  at  his  full  age.  Eq. 
R.  10. 

But  this  shall  be  a  breach  of  trust,  or  not,  at  the  discretion  of  the  court ; 
for  every  thing  which  the  court  can  allow  a  trustee  to  do,  it  may  allow  when 
done;  and  therefore  the  purchase  of  a  copyhold  contiguous,  at  the  request 
of  the  next  of  kin,  was  allowed,  though  disapproved  by  the  husband  of  the 
infant.     Eq.  R.  10. 

[Trustees  for  supporting  contingent  remainders  are  guilty  of  breach  of 
trust  in  joining  to  destroy  them,  whether  the  settlement  be  voluntary,  for 
valuable  consideration,  or  by  will ;  and  though  eauity  will,  in  some  cases, 
compel  trustees  to  join  in  such  conveyance  as  will  destroy  contingent  re- 
mainders, yet  it  is  then  t6  answer  the  uses  originally  intended  by  the  settle- 
ment, but  never  to  overturn  all  the  uses  of  a  settlement.     1  Atk.  61 3.] 

[Committee-men,  though  not  privy  to  an  original  design,  yet  may  be  guil- 
ty by  conniving,  and  not  using  the  proper  power  vested  in  them  to  prevent 
the  ill  consequences  of  a  confederacy.     2  Atk.  400.] 

Vide  ante,  (4  W  28.) 

(4  W  31.)  What  shall  not  be  a  breach  of  trust. 

But,  if  A.  leases  lands  for  1000  years  to  B.  and  others,  upon  trust   to  be 
sold  for  payment  of  debts  in  a  schedule  annexed  ;  it  will  not  be  a  breach  of 
trust  if  the  trustees  afterwards  take  an  estate  of  inheritance  from  A.  whereby 
the  term  is  merged,  upon  trust  to  pay  those  and  also  other  debts.     R.  Cb. 
R.  479. 

If  the  trustee  of  a  term  for  99  years  for  payment  of  debts  and  legacies, 
agrees  for  an  under-lease,  and  then  the  debts  and  legacies  are  satisfied  by 
sale  of  timber  the  lease  shall  be  decreed,  though  he  in  reversion  dissents.  2 
Ver.  647. 

[If  a  trustee  pay  money  to  a  banker  who  is  in  credit  at  the  time,  but  after- 
wards fails,  the  trustee  is  not  answerable.     Ambler,  219.] 

[So,  if  a  steward,  employed  in  the  receipt  of  rents,  take  bills  in  the  coun- 
try from  persons  of  credit  at  the  time,  in  order  to  remit  the  money  to  Lon- 
don, and  the  bills  are  protested,  and  the  money  lost ;  the  steward  is  not  an- 
swerable.    Ambler,  219.] 

[If  there  is  a  mere  falling  of  stock,  without  fault  of  a  trustee,  he  shall  not 
be  liable  to  make  good  the  deficiency,  though  he  has  paid  interest  for  the 
whole  sum  after  the  fall  of  the  stock,  amounting  to  more  than  the  dividends, 
but  not  so  much  as  the  common  interest.     1  Atk.  513.] 

[Though  there  are  no  negative  words  in  the  deed,  yet  the  court  will  not 
make  a  trustee  liable  for  more  than  he  has  received.     3  Atk.  583. 

[Or,  if  several  trustees  (not  executors)  join  in  a  receipt ;  he  only  who  re- 
ceived shall  be  liable.     Ibid.  Ambler,  2J9.] 

[But  if  trustees  biitd  themselves  to  be  liable  for  the  acts  of  each  other,  the 
court  will  not  relieve.     Ibid.] 

Vide  ante,  (4W  29.) 
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[*](4  W  32.)  If  the  trustee  act  with  the  privity  of  the  cestui- 

que  trust. 

So,  it  shati  not  be  a  breach  of  trust  if  the  trastee  eompouDds  a  debt  with 
the  assent  of  the  cestuique  trust.     R.  Ch.  R.  58. 

(4  X)  WASTE.      {  Vide  ante,  (D  11)  | 

[l(  a  person  threatens  or  insists  on  his  right  to  commit  waste,  as  to  open 
mines  reserved,  a  bill  may  be  brought  to  restrain  him,  though  no  waste  actu- 
ally committed.     2  Atk.  1 82.] 

Qlf  tenant  for  life  insists  on  a  right  to  commit  waste,  the  reversioner  may 
have  an  injunction.     Ibid.] 

Upon  an  affidavit  of  waste  committed,  chancery  will  grant  an  iojunction 
to  stay  the  waste.     Vide  ante,  (D  1 1 ) 

So,  if  tenant  for  life,  without  impeachment  of  waste,  commits  voluntary 
waste,  an  injunction  shall  be  granted  to  stay  such  voluntary  waste.  2  Ver. 
738. 

I^The  court  will  not  entertain  a  bill  for  an  account,  and  satisfaction  for 
waste,  (in  cutting  timber,)  brought  after  determination  of  the  tenant^s  es* 
tate  by  assignment,  unless  an  injunction  is  prayed  for.     3  Atk.  262.1 

[If  a  power  be  given  by  will  to  tenant  lor  life,  to  cut  trees  as  four  trus« 
iee3  shall  allow  and  direct ;  on  the  death  of  all  the  trustees,  the  power 
remains ;  but  the  court  will  preserve  the  check,  and  refer  it  to  a  master,  to 
see  what  trees  are  proper  to  be  cut.     Ambler,  508.1 

And  after  a  settlement  upon  his  son  in  marriage,  if  he  commits  voluntary 
waste  and  destruction,  to  the  prejudice  of  his  son  in  remainder,  he  shall 
make  reparation  or  recompence  for  the  waste  committed.     R.   2  Ver.  738. 

[If  A.,  tenant  for  99  years,  if  he  so  long  live,  without  waste,  except  vol- 
untary ;  remainder  to  trustees  to  preserve,  &c.  remainder  to  first  and  other 
sons  ;  remainder  to  B.  in  fee  ;  agrees,  before  a  son  born,  with  B.,  to  whom 
he  is  indebted  on  mortgage,  to  cut  down  timber,  B.  not  to  take  advantage 
of  the  waste,  and  the  money  to  be  divided,  which  is  done  ;  and  then  A.  has 
a  son,  who  attains  21,  and  suffers  recovery  to  himself,  and  his  heirs;  the 
executors  of  B.  admitting  assets  shall  refund,  with  interest  at  4  per  cent, 
from  filing  the  bill.     3  Atk.  751.     1  Ves.  524.  546.] 

[Trustees  to  preserve  contingent  remainders  may  have  an  injunction  to 
stay  waste  before  the  contingent  remainder-man  is  in  esse  }  aqd  if  waste  is 
committed  afterwards,  the  ofibnders  shall  pay  the  value,  which  shall  be  laid 
up  for  the  contingent  uses.     Ibid.] 

But  if  an  estate  be  devised  to  A.  for  life,  and  afterwards  to  B.  in  fee,  if  he 
pays  certain  legacies  within  such  a  time,  and  if  he  does  not  pay  them  to  C, 
he  paying  those  legacies  ;  equity  will  allow  B.  to  cut  down  timber  growing 
upon  the  land,  for  payment  of  the  legacies,  without  the  assent  of  A.  or  C, 
paying  for  the  damage  to  A.,  if  any  is  done.     R.  2  Ver.  1 52. 

[Tenant  for  life,  without  waste,  may  cut  trees  (even  not  full  grown)  though 
not  to  the  prejudice  of  remainder-man.     1  Ves.  264,] 

So,  if  a  term  be  assigned  in  trust  for  A.  (br  life,  and  afterwards  for  B.  for 
life,  without  impeachment  of  waste  ;  equity  will  allow  B.  to  cut  down  tim- 
ber for  his  maintenance  in  the  lifetime  of  A^     R.  2  Ver.  218. 

If  the  lessee  of  a  tenant  for  life  has  committed  a  waste  sparsim,  but  has  also 
improved  the  land,  he  shall  be  aided  on  parent  for  the  waste,  and  accep- 
tance of  a  lease  with  an  increase  of  rent,     Q.  2  Vert  S63» 
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[*][Tenant  for  life,  though  without  impeachment  of  w&ste,  is  obliged  to 
keep  tenants'  houses  in  repair,  unless  the  charge  is  excessive ;  and  shall  not 
suffer  them  to  run  to  ruin.     2  Atk.  383.] 

[If  son  brings  hill  against  his  father,  tenant  for  life,  without  waste,  for 
waste  in  taking  up  a  floor  he  had  laid  down,  transglanting  joung  oaks  he 
had  planted,  turning  arable  to  pasture,  and  vice  versa,  and  no  injunction  is 
applied  for,  the  bill  will  be  dismissed*     1  Yes.  531.] 

[If  guardian  converts  infant's  ancient  pasture  into  arable,  it  is  waste,  though 
be  alleges  it  was  on  account  of  the  distemper  among  cattle.     2  Ves.  239,] 

CHAPPEL. 

Vide  EsQLisE,  (D). 

CHAPTER. 

Vide  Ecclesiastical  Persons,  (C  3.) 

CHARITABLE  USES. 

Vide  Chancery,  (2  N  1,  &c.)— Uses,  (N  1,  &c.) 

CHARTER. 

Vide  Franchises,  (F  5,  &c.) — Justices  or  Peace,  (A  5.) — Tradk. 

(B— D  1.) 

{  Vide  Appendix  to  title  Chancert.  ? 
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